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0oor. 

^^o^nv^'''''  ^'^"^  '^  "  propoeed  to  treat  in  the  following 

iiJ'  ~  ^*S^/  and  herein,  tf  casual  Poor. 
iV.  —  Ooerseersf  Account. 

Of  the  Settlement  of  the  Poor  in  generaL 
V.  J5^  BiHk. 
VL  —  Parentage. 
VIL  ^^M^^^i  a«rf  A(^««  e^/fc  Evidence  in  such 

VIIL  — Hiring  a$id  Service. 
IX.  —  Apprenticeship. 
X.  —  Benting  a  Tenement. 
XL  —  £s/a/^. 
Xn.  —Office. 
XIII.  —  Ptyment  of  Rates, 

^v!  ^^^j^'^'^^^S''^  of  Settlement  hy  CeHiJcate. 
XVL  —  Removal  unappealed  against. 


XVIL  OfRemooalSi  ^^d  herein,  of  casual  Poor. 


il»  Of  Ooerseerss  and  herein 

!•  For  inhat  places  ooerseers  may  he. 

2.  ^F%a^  is  a  tomnship  or  vill, 

3.  What  number  may  be  appointed. 
4*  Who  may  be  appointed. 

5.  il/  toAol  /iW,  aiwf  iv  tohom  nominated. 
^0fael3&UC.2. 

7.  ^rtir  remedies  astodl  to  obtain,  as  to  enforce  or  afooid  an 

emposntmentf  and  herein  of  appeals. 

8.  Ofihe  constUution  and  incidents  of  the  office.    1.  Jurisdu> 

turn.    2.  General Jutw  and  potoers.    3.  Priwleges  and 
tndernnOses.    4.  Remedies  against  Us  ahuses. 

9.  Of  recovering  possession  of  parish  houses  or  lands. 

TOL.  IV.  B 


a  IPoot.  S  I-  1 


1.  For  ttthat  places  Overseers  may  he. 

Anciently,  the  maintenance  of  the  poor  was  chiefly  an  eccle- 
siastical concern.  A  fourth  part  of  the  tithes  in  every  parish  was 
set  apart  for  that  purpose.  The  minister,  under  the  bishop,  had 
the  principal  direction  in  the  disposal  thereof,  assisted  by  the 
churchwardens  and  other  principal  inhabitants.  Hence  naturally 
became  established  the  parochial  settlement.  Afterwards,  when 
the  tithes  of  many  of  the  parishes  became  appropriated  to  die 
monasteries,  those  societies  had  some  share  likewise  (by  reason  of 
the  said  tithes,  and  other  donations  for  lliat  purpose)  in  the  relief 
of  the  poor ;  and  the  rest  was  made  up  by  voluntary  contribu- 
tions. But,  though  the  relief  of  the  poor  was  hi  a  great  degree 
an  ecclesiastical  concern,  it  is  not  true  (as  some  people  have  im- 
agined) that  the  common  law  of  England  made  no  provision  for 
the  poor ;  the  Mirror  shews  the  contrary ;  how  it  was  done, 

indeed,  does  not  appear.     (1  ^urr,  450.) By  tlie  statute  of 

27  H.  8.  c.  2S«  ^^  27  H.  8.  t.  25.,  the  churchxvardens  or  ttoo  other  of  every 

parish  were  to  make  collections  for  the  poor  on  Sundays.  -— —  By 
5  8c  6.  Ed.  6.  ^^  5  Sf6  Ed.  6m  c.  2.,  the  minister  and  churchximrdens  were  an- 
c.  2.  nually  to  appoint  tvoo  able  persons  or  more  to  be  gatherers  and 
5  £1.  C.3.  collectors  of  alms  for  the  poor. By  the  5  Eliz.  c  S.,  the  parish- 

ioners were  to  choose  the  said  collectors  and  gatherers  for  the  poor. 
14  £L  c  S.        ■         By  the  14<  Eliz.  c.5.y  the  hutices  were  to  appoint  toUedors 

for  the  poor  within  every  parish ;  and  were  also  to  Etppoint  the 
2Dtei0eei  of  the  poor,  whose  office  was  nearly  the  same  as  it  is  at 

E resent,  except  only  for  collecting  the  money,  wliich  was  done 
y  the  aforesaid ^aMerer^  or  collectors.  ■*'       By  the  18th  Eliz.  c.  3., 
the  justices  were  to  appoint  collectors  and  ^beniot0  of  the  po6r. 

39  EL  c.  3.       By  the  39  El.  c.  3.,  the  churchwardens  of  every  parisii,  and 

four  substantial  householders  there,  being  subsidy  men,  or,  for 
want  of  subsidy  men,  four  other  substantial  householders,  to  be 
nominated  yearly  in  Easter  week  by  two  justices,  (1  Q«)  were  to 
be  called  overseers  of  the  poor  of  the  same. parish.  «^-—  And  so  it 
43  £1.  c.  s.       continues  with  some  small  variation,  by  the  statute  of  the  4<d  EHz. 
a»  R.  ▼.  Lox-  ^^2,  (a)  which  is  the  great  constitution  of  the  system  of  law  con- 
dale,  post.  cerning  the  poor,  and  is  as  follows : 

43  £1.  c.  s.  The  churciwoardens  of  every  parish^  and  Jour ^  three  or  ttoo  sub" 

Statutes  con-  stantiol  householders  thercj  as  shall  be  thought  meet,  having  respect 
*^^^ntott  't*  f ^'  ^^  ^^^  proportion  emd  greatness  of  the  same  jyarish  and  parishes  to 
ovenem!  °        ^  nominated  yearly  in  Easter  week,  or  toithin  one  month  qfier 

Easter  [but  now  by  stat.  54  Geo.  3.  c.  91.  on  the  ^5th  of  Marchy 
or  within  fourteen,  days  next  after,]  under  the  hand  and  seal  qf 
Their  number     two  or  more  justices  of  the  peace  in  the  same  county,  whereof  one 
in  parishes.        fQ  ^  qfthe  quorum,  dwelling  in  or  near  the  same  parish  or  division 

where  the  same  parish  doth  lie,  shall  be  called  cnerseers  qfthe  poor 
qfthe  same  parish. 


(a)  The  reader  who  may  be  dcdrous  of  informing  himself  more  particularly 
as  to  the  provision  for  the  poor  anteccAentfy  to  the  43  EU  will  do  weU  to  con- 
sult Mr.  Kolan*%  Treatise  on  the  Poor  Laws,  ch.  1. 


S  x»  !•  (Qoerse^s.)  3 

By  this  st^t. «  parM  ww  the  qtdy  iuatnct  hound  or  entitled  to 
ibe  separate  mfuntenance  of  its  poor^  but  townships  and  villages, 
whether  parochial  or  extra-parochial,  are  now  brought  within  the 
4NHDesystem,  bythe  cansiniction  put  upon  the  statute  IS  Sf  14.  C.2.  i^  &  H  C  2. 
$  ?1.  by  which,  after  reciting  that,  whereas  the  inhabitants  of  the  *  ^%^ 
counties  of  Lancashiret  Chethire^  Der^skiref    Yorkshire,  Nor-  uwiJups!'* 
ikumieriandf  the  bishopric  of  Durham,  Cumberland  and  Westmor- 
iandy  and  many  other  counties  in  England  taid  Wales,  by  reason  of 
4he  largeness  of  the  parishes  within  the  same,  have  not  nor  cannot 
weap  the  benefit  of  the  act  of  the  48  Mliz*  it  is  enacted,  that  all  and 
every  the  poor,  J^ecdy,  impotent  and  bune  person  fuxd  persons, 
withm   every  township  or  village  within  the  several  counties 
a&resaid,  shall  from  and  after  die  passing  of  this  act  be  main- 
tained, kept,  provided  for  apid  set  on  work,  within  the  several  and 
re^ective  township  and  villagej  wherein  be,  she,  or  they  shall 
inhabit,  or  wherein,  he,  she,  and  they,  was  or  were  last  lawfully 
settled,  according  to  the  intent  and  meaning  of  this  act ;  and  that 
ihere  shall  be  yearly  chosen  and  appointed,  two  or  more  overseers, 
within  every  of  the  said  townships  or  villages,  in  manner  as  is  by 
|he  ai^  not  of  Mix.  directed,  and  liable  to  the  same  duties,  and 
pains,  and  penalties  for  non-performance  thereof. 

Stat.  43  £/».  c.  2.  §S.  enacts  that  the  mayors,  baili%,  or  other  47£l.c.  2.  §8. 
head  officers  of  every  town  and  place  corporate,  and  city  within  Officers  of  cor- 
Shis  realm,  being  justice  or  justices  of  peace,  shall  have  the  same  P^^^^towns 

\m      .^ -  P^**       o  ^v  •    *    M.        '^\.'  V..1.      !•    •*.  J  •  hare  the  autho- 

littthonty  by  vutue  of  this  act,  withm  the  linuts  and  precincts  ^.j^y  of  justices 

of  their  jurisdictions,  as  well  out  of  sessions,  as  at  their  seasions,  of  peace. 

if  they  hold  any,  as  is  herein  limited,  prescribed  and  appointed  to 

joatiGes  of  the  peace  of  the  county,  or  any  two  or  more  of  them, 

or  to  the  justices  of  peace  in  their  quarter  sessions,  to  do  and 

execute  for  all  the  uses  and  purposes  in  this  act  prescribed,  and 

no  other  justice  or  justices  or  peace  to  enter  or  meddle  there : 

(2)  and  that  every  alderman  of  the,  city  o£  London  within  his  ward  Aldannen  of 

shall  and  may  do  and  execute  in  every  respect  so  much  as  is  ap«  London. 

pointed  and  allowed  by  this  act  to  be  done  and  executed  by  one 

or  two  justices  of  peace  of  any  county  within  this  realm. 

And  by  j  9.  If  a  parish  extend  into  .more  counties  than  one,  A  pariah  ex- 
stfiA  a  part  be  within  the  liberties  of  a  corporate  place  and  part  tending  into 
w^out,  the  justices  of  every  counter,  and  the  head  officers  of  j^  t^JJ^^uSr?*^ 
aiich  place  corporate,  :shall  intermeddle  only  within  their  liberties,  |^^   ^° 
and  not  any  further :  and  every  of  them  respectively,  within  their 
several  jurisdictions,  shall  execute  the  ordinances  before-men- 
tioned, concerning  the  nomination  of  overseers,  &c.  and  the  said 
churchwardens  and  overseers,  or  the  most  part  of  them,  of  the  said 
parishes  that  do  extend  into  such  several  limits  and  jurisdictions, 
shall,  without  dividing  themselves,  duly  execute  their  office  in  all 
places  within  the  said  parish,  in  all  things  to  them  belonging ;  and 
shall  duly  exhibit  and  make  one  account  before  the  said  head  officer 
of  the  town  or  place  corporate,  and  one  other  before  the  ;^d 
justices  of  peace,,  or  any  such  two  of  them,  as  is  aforesaid. 

No  district  can  .possess  a  right  of  separately  providing  for  the  Must  beeithet 
poor  unless  it  be  either  a  parish  within  the  4S  Eliz,  (which  it  may  »  P=»"**;  or  a 
be,  though  anciently  but  parcel  of  another  parish)  or  b,  township,  or  township, 
village  within  the  13  Sf  14,  C.  2.;  and  no  district,  not  already  pos- 
sessing that  rijght,  can  claim  it,  unless  such  district  be  not  only 
within  some  of  the  descriptions,  but  likewise,  if  a  township  or 

B  2 


]^oor» 


Si.  1. 


Every  church- 
warden is  also 
an  overseer. 


£t  vide  pei^ 
Holt  C.  J. 
Dean  ▼.  Linton, 
2  Salk.  487. 


The  appoint- 
ment of  over- 
seers roust  be 
lor  a  pariah, 
township  or  yill, 
HOt  for  a  pre- 
cinct. 


Bbt  a  precinct 
which  is  a  parish 
or  Till  by  reput- 
ation may  bie 
good. 


vill,  unable  to  reap  the  benefit  of  43  JSliz.  without  a  feparatie 
establishment.  Hilton  v.  Patole,  Cro.  Car.^.  1  BoU.  32.  M- 
chdns  V.  Walker.  Cro.  Car.  394.     1  BoU.  33. 

The  churchijoardena.']  These  were  OYerseers  of  the  poor  long 
before  this  statute  of  the  43  Eliz.  And  hereby  they  need  no  formal 
appointment  to  the  office  of  overseer,  but  the  statute  declares 
them  to  be  such,  and  requires  others  to  be  added  to  them  by  the 
nomination  of  the  justices. 

Of  every  parish.^  A  parish,  in  strictness,  seems  to  be,  '^that 
circuit  of  ground  which  is  committed  to  the  charge  of  one  parson-^ 
or  viear,  or  other  minister  having  cure  of  souls  therein."  1  Blac^ 
Com.  111. 

But  the  43  Etiz.  is  deemed  to  be  satisfied  although  the  district 
be  not,  in  this  precise  sense,  a  parish  ;  so  that  it  were  at  the  time 
of  passing  that  act,  and  have  been  ever  since  a  parish  by  reput- 
ation.    Nicholas  v.  fValker.     Cro*  Car.  394.     1  Bott.  33. 

It  is  indispensable  that  this  reputation  shall  not  have  commenced 
subsequently  to  that  time,  the  statute  relating  only  to  parishes 
then  in  esse.     Hilton  v.  Paxde^  Cro.  Car.  92*     1  J3o^»32. 

It  has  been  ruled,  that  making  separate  rates,  and  having  in 
times  before  the  statute  had  a  chapel,  will  not,  without  all  other 
parochial  rights,  make  a  parish  of  a  place  which  was  not  so  reputed 
before  the  statute.     Ruddy.  Foster,  4  Mod.  157.     1  Bott.M. 

In  Rex  V.  Severn  and  Arnold,  T.  29  ^  30  Geo.  2.,  1  Bott.  4.  two 
justices  appointed  Severn  and  Arnold,  substantial  householders  in 
the  precinct  of  the  tower  within^  otherwise  called  the  parish  of  St. 
Peter  ad  vincula,  to  be  overseen  of  the  poor  of  the  said  precinct. 
It  was  objected,  that  this  appointment  is  not  wammtea  by  the 
statute,  which  requires  that  the  churchwardens  of  every  parish^ 
and  four,  three,  or  two  substantial  householders  there,  snail  be 
appointed  overseers  of  the  poor  of  the  same  parish*  Denison  J. 
We  are  of  opinion,  and  the  late  Chief  Justice  (a)  did  concur  in 
this  opinion,  that  this  is  not  a  good  appointment  under  the  43  Elix. 
e.  2.  which  requires  them  to  be  appointed  within  a  parish;  neither 
is  it  good  withm  the  statute  of  13  4*  14  C.2.  c.  12.  which  says,  that 
there  shall  be  yearly  appointed  two  or  more  overseers  within  every 
township  and  village  respectively.  Precinct  is  a  word  of  ambigu- 
ous signification ;  it  is  not  a  boundary  of  any  parish  or  vill ;  it  may 
be  more  than  a  parish,  or  may  be  less.  If  it  were  a  parish  or  vill 
by  reputation^  it  might  have  been  good  (Cro*  Cur.  92. 394.);  but 
the  Court  cannot  intend  this  precint  to  be  a  vill,  and  the  words  of 
the  statute  ought  to  be  pursued.  Neither  will  the  words  otherwse 
called  the  parish  of  St.  Peter  ad  vinctda  aid  the  want  of  this  in  the 
appointment :  for  in  all  constructions  of  eUias  diet,  the  words  that 
ffo  before  the  alias  diet,  must  be  presumed  to  be  true :  .as  in  i^n 
indictment,  the  addition  of  the  party  not  coming  till  after  the 
alias  diet.,  will  vitiate  the  indictment,  for  what  precedes  the  alias 
diet,  is  the  true  and  proper  appellation  (3  Bulst.  296.)  If  in  this 
case  the  alias  diet,  had  come  after  the  parish  of  St.  Peter,  it  would 
have  done.     And  the  appointment  was  quashed.     Say.  27d.  S.  C 


(a)  lA.  C.  J.  Ryder  (gnndfttber  of  the  present  carl  of  Hamnvby)  died  on  th« 
Sfith  May  1756.  Lord  Mansfield  took  bli  piaoe  in  the  court  of  JT.  ^.  as  Loni 
Chief  Justice^  on  the  11th  of  NoT«mb€r,  17S6*    SOG^S.     Kidc  1  fiwr.  9. 


S  I.  1.    (Overseers  in  extra^parochicd  PlacesJ)  5 

Rexv.Inh.qfRuffbrd,E.S.Geo.l.    1  Sir.  B12.     1  BoH.  96.  But  the  town. 
1  Nol.  P.  L»  10.    A  mandamus  was  directed  to  the  justices  of  the  <hip  or  vill 
peace  of  the  countv  of  Nottingham,  reciting,  that  within  the  vill  "™*y  be  extim- 
of  Ruffbrdf  in  the  H>rest  of  Shertooody  there  were  divers  substantial  P"'*"*'"- 
IreeholderSy  able  to  contribute  to  the  maintenance  of  the  poor, 
and  that  there  were  no  churchwardens  or  overseers  to  make  a  rate, 
and  that  there  were  poor  unprovided  for ;  therefore  it  comnruinded 
them  to  appoint  overseers.     They  return  that  the  vill  of  Ruffbrd 
it  part  of  no  parish,  but  time  out  of  mind  has  been  extra-parochial, 
without  churchy  chapel«  or  parochial  rights,  and  that  there  never 
have  been  any  overseers  of  the  poor ;  and  for  that  cause  they 
cannot  appoint*    After  argument  and  consideration  of  all  the 
statutes  relating  to  the  poor,  the  Court  were  of  opinion,  that  the 
powers  .given  by  the  ^SEUz.to  be  executed  in  parishes,  were  by 
the  13  ^  14  C.2.  extended  to  all  townships  and  villages,  whether 
parochial  or  extra-parochial :  that  although  most  of  the  forests  in 
England  are  extra-parochial,  yet  notwithstanding  they  ought  to 
maintain  their  own  poor,  and  consequently  overseers  might  be 
appointed ;  for  which  puipose,  in  this  case  a  peremptory  manda- 
mus was  awarded. 

For  the  statute  (IS^r  14  C.2.)  directcth  overseers  to  be  ap- 
pointed within  the  several  townships  and  villages  within  the 
several  counties  without  saying,  within  the  several  parishes  in  the 
said  counties ;  so  that  if  it  be  a  township  or  village,  and  such 
township  or  village  is  within  the  country  it  seeraeth  not  to  be 
material  whether  it  be  within  any  parish  or  not. 

But  a  township  or  village  it  must  be.    In  Rex  v.  Denham,  E.  8.  But  the  place 
G.  2.     1  Batt.  87.     1  NoL  P.L*IS.     The  question  was,  whether  mu«t  t>e « towm- 
Southtoould  park,  being  an  extra^parochitd  places  and  consisting  *'P  ^  village. 
of  two  houses,  and  about  300  acres  of  land,  was  such  a  place  as 
was  liable  to  maintain  its  own  poor  ?     By  the  Court ;  it  is  now  a 
settled  point  that  the  justices  may  appoint  overseers  in  extra-paro^ 
cAial  places f  but  such  place  must  come  under  the  notion  of  a  town 
or  village. 

So  in  Rex  v.  Welbeck,  M.  14  Geo.  2.  2  Str.  1143.  1  Bolt.  38. 
I  JVo/.  P.  Z.  10. 14.  The  return  to  a  mandamus  was,  that  Welbeck 
was  an  extra-parochial  place,  that  it  was  not  nor  ever  had  been  a 
township  or  vill,  nor  had  ever  been  reputed  to  be  a  township 
or  vill :  And  it  was  held  that  the  Court  could  only  send  a  writ 
of  mandamus^  commanding  the  appointment  of  overseers  to 
a  township  or  village,  or  a  place  reputed  as  such ;  and  if  a  man- 
damus be  sent  to  an  extra-parochial  place  not  being  either,  it  is 
sufficient  to  return  that  it  is  not  a  vill ;  and  the  fact  of  there  being 
substantiid  householders  is  immaterial,  if  it  appear  not  to  be  a  vill. 

So  also  a  place  in  a  parish  must  be  a  township  or  vill  in  order 
to  have  its  own  overseers  distinct  from  those  of  the  parish.  Rex 
▼.  Showier  and  Atter,  T.  3.  Geo.  3.    3  Burr.  1 391 .     1  Bott.  4 1 . 

And  in  Rex  v.  J.  of  Bedfordshire,  E.  22  Geo.  3.     Cold.  167.  The  place  imiat 
1  Bott.  48*     1  Nol.  P.  L.  10. 15.     It  was  holden  that  in  order  to  uther  be  a  vill 
obtain  a  mandamus  to  compel  justices  to  appoint  overseers  of  the  or  a  reputed  WU 
poor,  it  must  be  expressly  sworn  that  the  place  in  question  either 
u  or  is  reputed  to  be  a  viU. 

And  if  a  place  be  found  by  the  sessions  to  be  a  vill,  the  ap- 
pointment of  separate  overseers  is  of  course.  Rex  v.  Ranton 
Abbey.    2r.ii.207.    \  Bott*  56.    I  Nol.  P.  L.  13.  H.  16.  S5. 
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1  Inst.  115.  b. 

"What  is  not  a 
township  or  yill. 


What  is  ft  town- 
ship or  vilL 


"Where  tfaers  is 
a  constable. 

Five  dwelling- 
houses  and 
farms  held  not 
a  township  or 
village  to  which 
a  removal  may 
be  made. 


Onecq^kital 
BMssuageand 
fomr  labOuretB* 
cottages  held 
not  to  const!-' 
tute  a  Till  for 
the  purpose  of 
having  sepainte 


2.  WTiai  is  a  township  or  vUl* 

Vill»  village  and  township,  are  considered  as  synonymous,  and 
a  place  so  called  mty  be  such,  either  in  sirietness  or  by  reput- 
ation. In  one  of  these  two  modes,  it  liiust  have  been  a  vili,  at 
least  as  early  as  the  Stat*  IS  St  14  C  2.  which,  as  ^e  stat^  4SJEiiz* 
C.2.  has  been  decided  to  embrace  only  parishes  t»  eise  hi  the 
forty-third  year  of  that  reign,  must  be  taken  to  embrace  only  such 
vills  as  had  an  existence  in  the  year  1662,  which  was  the  IS  &  14 
of  the  reign  of  Charles  2.  vide  Jacob* s  Law  Dictionary  **  Parish.** 
1  Blac.  Com.  1 14.     1  NoL  P.  £.  c.  1  • 

In  Rex  V.  Denham^  Burr.  S.  C.  S7-  Ld.  Hardwicke  C.  3.  observes, 
that  it  is  very  hard  to  define  exactly  what  is  a  township  or  a  viHage ; 
and,  that  it  must  be  left  to  the  judgment  of  the  Court,  upon  the 
circumstances  of  the  case  stated.  Lord  Coke  says  **  VUla  est  ex  plu^ 
ribus  mansionibus  vicinataf  et  eoUata  exjduribus  vieinis.'* 

In  Rex  V.  Denham,  E.  8.  Geo.  2.  1  Bott.  S7.  1  Noi.  P.  L.  19. 
It  was  held  that  a  single  house  or  two  houses  cannot  amount  to 
the  notion  of  a  town  or  village,  and  that  if  it  had  been  formerly 
a  town  or  village,  if  the  houses  were  in  fact  decayed  and  gone,  it 
would  cease  to  be  a  town  or  village. 

Lee  J.  observed  that  the  notion  of  a  village,  ftccotding  to  (he 
ancient  law,  is  a  tithing  consisting  of  ten  families ;  that,  according 
to  the  modem  notion,  it  is  a  place  that  has  a  constable ;  that  it 
ou^ht  to  have  at  least  the  reputation  of  it  town  dr  vill :  and  that 
a  vill  must  at  least  mean  more  than  t^o  houses. 

The  like  was  said  to  have  been  adjudged  in  Rex  v.  Behoir 
Castky  M.  2  Geo.  2. 

Wherever  there  is  a  constable  there  is  a  toWndiip.  jRerv* 
Sir  Watts  Norton,  I  Bott.  54.  Per  Btdler  J. 

In  Rex  V.  Grafton,  E.  10  Geo.  2.  Burr.  S.  C.  101.  2  &r.  107l. 
1  Bott.  37.  1  lfol.P.  L.  14.  The  manor  of  Grafton,  an  extra- 
parochial  place,  once  consisting  of  a  capital  messuage  and  three 
keepers'  lodges  in  the  park  now  disparked,  and  consisting  of  five 
dwelling-houses  and  farms,  occupied  by  five  several  tenants,  but 
never  having  had  any  overseers  of  the  poor  or  other  officers,  till 
the  overseer  now  appointed  for  the  purpose  of  the  present  re* 
moval,  was  adjudged  by  the  justices  to  be  a  township  or  village 
within  the  statute  unto  which  a  removal  might  be  inade.  It  was 
moved  to  quash  the  orders  of  the  justices,  and  a  rule  was  made  to 
shew  cause ;  and  afterwards  the  rale  was  inade  absolute,  without 
defence. 

By  the  case  of  Rex  v.  Welbeet,  1  BoU.  38.  the  fact  of  there 
being  substantial  housdiolders  is  iihmaterial  if  it  appear  net  to  be 
a  vill. 

So  in  Rex  v<  Showier  and  Atter,  T.  S  Geo.  S.  S  Burr.  1S91. 
1  Bott.  41 .  1  Nol.  P.  L.  IS.  Two  justices  appoint  I%ofnas  Skow^* 
ler  and  John  Atter  overseers  of  the  poor  of  the  township  or 
village  of  Haugh.  The  sessions,  upon  apnea!)  adjudge  Haugh 
to  be  a  viUage  or  township,  and  confirm  tne  appointment,  and 
state  specially,  that  it  appears  to  them,  that  the  said  place  called 
Haugh,  consists  of  a  capital  messuage,  in  which  Thomas  SkawHer 
in  the  said  appointment  named,  with  all  his  family,  dwelh ;  and  of 
two  small  ancient  cottages ;  and  of  one  other  small  cottage  lately 
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built  ^1  which  cottages  are  let,  along  with  the  said  capital  mes- 
suage and  the  &rm  thereunto  belonging  to  the  said  Thomcts 
Shotvler) ;  and  of  another  tenement  part  of  the  said  capital  mes- 
suage ;  and  all  of  them  inhabited  by  families ;  and  thi^t  one  of 
the  cottages  is  inhabited  by  the  said  John  Atter,  who  is  a  day- 
labourer»  and  his  family ;  and  another  of  the  said  pottages  is  in- 
habited by  another  day-labourer  and  his  family ;  an4  the  other 
of  the  said  cottages  is  inhabited  by  a  shepherd  and  liis  family ; 
and  the  tenement,  part  of  the  said  capital  messuage,  is  inhabited 
by  a  poor  widow  and  her  five  children :  All  which  occupiers  of 
the  said  cottages,  and  of  the  said  tenement  part  of  the  said  capi- 
tal messuage,  are  under-tenants  to  the  said  Thomas  Sh&mler,^^ 
It  was  moved  to  quash  these  orders,  for  that  the*  facts  stated  she^ 
that  this  place  is  neither  a  township  nor  a  village.  —  And  the 
Court  were  clearly  and  unanimously  of  opinion,  that  both  these 
orders  ought  to  be  discharged. — Ld.  Man^eld  C.  J.  observed,  that 
by  this  method  a  place  might  be  made  into  a  village,  which  in  fapt 
was  not  so ;  and  the  inhabitants  of  it  might  by  tliis  contrivance 
withdraw  themselves  from  contributing  towards  the  support  of  tli^- 
poor  of  their  parish. 

In  Rex  V.  Justices  of  Peterborough,  H,  23  Geo.  3.     Cald,  2SS^  The  site  of  a 
1  Bait,  50.      1  NoL  P.  L.  15.    On  shewing  cause  against  a  rule  cathedral  and  its. 
which  bad  been  obtained  for  a  mandamus^  to  require  the  appoint-  ^'^^  ^  ■^^ 
ment  of  overseera  of  the  poor,  for  the  Minster  in  Peterborough,  S?o^h"th  "re'b^ 
it  appeared  that  it  was  an  extra-parochial  place,  containing  up-  niany  hous^, 
wards  of  sixty  acres  of  ground,  upon  which  were  twenty-five  &c.  upon  it.' 
dwelling-houses  at  least,  besides  poor  houses,  of  the  annual  value 
of  40/.  at  least ;  that  these  houses  were  inhabited,  except  in  the 
instance  of  the  bishop  and  three  of  the  prebendal  houses,  alto* 
gether  by  laymen  or  by  strangers  to  the  cathedral,  and  mostly 
persons  of  fortune,  who  kept  servants  that  acquired  settlements 
therein.    That  the  poor  had  been  supported  firom  some  fund  be- 
longing to  the  dean  and  chapter ;  that  there  never  was  any  con- 
stable or  other  civil  officer  appointed  for  the  said  precinct,  or  any 
overseer  of  the  poor,  or  churchwarden ;  nor  had  the  inhabitants 
ever  contributed  to  the  relief  of  the  poor  within  the  precinct,  or 
been  called  upon  so  to  do.  —  Ld.  Mansfield,  This  space  compre- 
hends no*^iiiore  than  the  site  of  the  cathedral  and  the  area  round 
it,  and  consequently  was  in  former  times  within  sanctuary,  and, 
as  such,  sacred  and  inviolable  as  the  church  itself.     In  modern 
times,  to  be  sure,  there  is  no  such  thin^  as  sanctuary,  but  these 
places  have  throughout  all  ages  without  interruption  enjoyed  those 
anmunities,  as  Westminster  Abbey  now  does,  and  other  places  of 
the  like  nature.     The  ancient  inns  of  court,  though  not  exactly 
upon  this  principle,  have  also  at  all  times  been  privileged ;  and  a 
similar  exemption  was  not  questioned  in  a  late  case.  Rex  v.  Gard^ 
ner,  (post,)  with  respect  to.  that  part  of  the  court  and  garden 
ground  of  Catherine  Hall  in  the  university  of  Cambridge,  which 
uy  within  the  old  and  extra-parochial  part  of  that  foundation. 
Would  you  say  that  Christchurch  in  Oxford  is  a  vill  ?    I  am  not 
satisfied  that  this  place  is  a  vill,  and  the  party  applying  do  not 
even  call  it  so.  —  BuUer  J,  As  the  party  applying  for  a  man^fa" 
mus  does  not  state,  as  a  fact,  that  this  place  was  ever  reputed  a 
vill,  (which,  where  the  facts  of  the  case  do  not  upon  some  clear 
principle  of  law  shew  the  place  to  be  of  that  denomination^  tlic 
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court  has  holden  to  be  indispensably  necessary  for  the  purpose  of 

founding  an  application  for  a  mandamus,)  this  case  falls  witnin  the 

case  cited.    Rule  discharged. 

Vill  and  hamlet       An  order  appointing  overseers  of  the  ^*  hamlet"  of  B.  in  the 

are  synonymous  parish  of  C.  is  good ;  for  it  shall  be  intended,  that  the  place  was 

**""•  a  vill,  unless  it  be  stated  to  be  otherwise ;  for  "  vill"  and  "  ham* 

let*'  are  in  common  acceptation  used  as  synonymous  terms.  Rex 
v.  Morris,  4  T.  R.  550.    1  Bott.  6.  65.     1  Nol.  P.LAI. 

In  Rex  V.  Ronton  Abbey,  2  T.  R.  207>  1  Bott.  56.  which  was 
a  case  sent  up  by  the  sessions,  for  Uie  opinion  of  the  Court  of 
K*  Bm  there  were  only  three  houses  and  no  constable  or  tithing- 
man,  nor  it  seems  any  church  or  chapel,  and  this  passed  as  a  vill ; 
but,  then  it  was  expressly  found  by  the  sessions  to  be  a  vill  by 
reputation,  which  precluded  all  question  before  the  Court  above* 
whether  it  were  so  or  not:  So,  that  this  case  proves  not  that 
three  houses  alone  make  a  vill,  but  only,  that  if  a  place  be  found 
by  the  sessions  to  be  a  vill  by  reputation,  it  may  be  taken  to  be 
such,  though  there  be  extant  but  three  houses,  and  no  other  cha» 
racterising  circumstances. 

S.  What  number  may  be  appointed. 

43£Le»2.  S  1*      Four,  three,  or  two^     The  number  of  overseers  for  any  one 

parish,  exclusvody  of  the  churchwardens,  must  be  not  more  than 
four,  nor  fewer  than  two,  except  where  it  is  subdivided  into  town* 
ships,  in  which  case  each  township  may  have  four,  three,  or  two 
overseers,  or  where  a  greater  latitude  is  given  by  some  special 
statute ;  and  no  usage  for  a  greater  or  smaller  number  than  the 
atat.  of  the  48  Eliz.  prescribes,  will  avail  against  the  strong  and 
express  terms  of  its  enactment.  Nay,  if  more  than  four  be  ap- 
pointed, the  instrument  is  void,  not  only  as  to  the  excess  beyond 
four,  but,  as  to  every  one  of  die  persons  appointed.  Rex  v.  Lox' 
dale,  1  Bt/rr.446.  1  Bott.  9,1.  1  Nol.  P.  L.  45.  Rex  v.  Mor- 
ris, 4  T.  R.  550.  1  Bott.  6.  1  Nd,  P.  L.  45.  Rex  v.  Harmon, 
2  Sess.Ca.  lis.  I  Bott.  19.  Rex  v.  Clifton,  2  East.  IGS.  lBott.2^. 
1  Nol.  P.  L.  45.  Rex  v.  All  Saints,  Derby,  IS  East.  143.  Vol.  I. 
page  IIS.  tide  9pipwitUesf*  \  Nol.P.L.^5.  Rev  v.  Forrest, 
S  T.  R.  S8.     1  Bott.  17.     Rex  v.  Wymondham,  6  T.  A^*52. 

The  statute  requires,  that  there  shall  be  two  overseers  at  least 
disdnct  from  the  churchwardens,  and  that  the  aggregate  body 
should  consist  of  at  least  more  than  two  persons.  IS  East.  142* 
1  Nol.  P.  L.  45. 

Quere,  whether  there  must  be  more  than  one  churchwarden  ? 
See  Rex  v.  All  Saints,  Derby,  supra. 

4.  Who  may  be  appointed. 

Substantial  householders  there."]  The  overseers  for  any  dis- 
trict, beside  the  churchwardens  for  the  time  being,  who  are 
always  overseers  by  virtue  of  their  office  without  any  specific  ap- 
pointment to  be  overseers,  are  to  be  substantial  householders. 
Reg.  V.  SeoHe,  1  Bott.  S. 

And  the  court  of  K.  B.  will  quash  the  appointment  as  to  any 
juppomtees,  who  are  not  so.  Rex  v.  Weobty  in  Herefordshire, 
9  Sir.  1261.    1  Bott.  4.    1  Nol.  P.  L.  49. 
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But  the  word  **  substantial"  is  so  far  relative,  that  where  there 
were  no  persons  more  wealthy,  two  day-labourers  with  some  land 
annexed  to  their  cottages,  of  whom  one  only  was  a  proprietor  and 
the  other  a  farmer's  servant,  were  held  to  be  competent  overseers, 
although  the  appointment  of  such  men  might  be  improper  "  in  a 
place  where  there  are  a  great  many  opulent  farmers."  Rex  v. 
SiuBhs,  2  T.  R.  406.     1  BoH.  6. 

The  phrase  **  substantial  householders**  has  no  reference  to  sex :   r.  ▼.  Chard- 
wherefore  although  men  are  more  proper  to  be  appointed  than  stock, 
women,  where  there  are  a  sufficient  number  of  men  qualified ;   !«  Vin.  Abr. 
yet  a  woman  may  be  appointed  where  the  necessity  of  the  case  ^l^'  A?**'*'  ^'* 
re^resit.    Rex  v.  StuUs,  2  T.R.  395.    1  Bott.  10.  ^^ 

The  ^pointment  of  persons  resident  only  for  a  part  of  the  Oecaiioiua  re, 
year  is  discouraged  by  the  Courts :  but  such  persons  seem  eligible  «denik 
in   cases  of  necessity.    Rex  v.  Moor^    Carth.  161.     1  Bott.  9. 
I  NoLP.L.  4,7. 

The  justices  are  to  determine  where  this  necessity  exists,  be- 
ing **  invested  with  a  discretionary  power  of  approbation.*'  Rex 
V.  Siubbs,  2  T.R.  S95.  1  Bott.  11.  Rex  v.  Gayerf  1  Burr.  2^5. 
lBott.9.    lNol.P.L.^7. 

But  the^  are  not  at  liberty  in  any  case  to  make  a  nomination 
from  the  rollowing  classes ; 

1.  Churchwardens  during  their  continuance  in  office.    Rex  v.  Church. 
All  Saints^  Derby j  IS  East.  l^.  wardens. 

2.  Clergymen,  though  without  cure  of  souls.    Anon.    I  Bott.  9.   Clergymen 
Gibs.  Codex.  215. 

8.  Dissenting  ministers,  taking  the  oaths  and  subscribing  the  Dimenting 

declaration  and  articles  pointed  out  by  1  fV.  Sf  M.  c.  18.  although  nunUten. 
they  be  also  engaged  in  a  trade.     I  W.  Sf^  M.  c.  IS.  §  I.    Ken^ 
toard  V.  Kn&rdes,  Will.  463.     1  Gibs.  Codex.  215. 

4.  Peers  by  reason  of  their  dignity.    Ibid.  Peers. 

5.  Members  of  parliament,  by  reason  of  their  privilege.    Ibid.  Mcmben  of 

6.  Aldermen   of  London.     Rex  v.    Abdy^    Cro.   Car.  585.  parliament. 

1  Bott.  8.  Aldermen  of 

7-  Justices  of  the  peace,  as  having  the  control  of  overseers'  London, 
accounts.    Rex  v.  Gayer,  2  Burr.  2^.    1  Bott.  9.   and  per  Ld.  Justices  of  the 
Kenyan  C.  J.  in  Rex  v.  Pateman,  2  T.R.  779.  P*^- 

8.  Practising  barristers  and  attomies,  though  there  be  a  special  Piactisingbar- 
custom  for  every  parishioner  to  serve,  according  to  the  situation  niters  and  at- 
of  his  house.    Rex  v.  Prouse,  Cro.  Car.  389.   1  Bott.  7.     1  Nol.  ***™"- 

P.  L.  47.    Et  vide  8  T.  R.  379.  note  (a). 

9.  The  president,    commons,   and  fellows  of  the  College  of  Fhyaicians. 
Physicians  (whose  exemption  however  extends  no  further  than 

the  city  of  London,)  but  apparently  no  other  physicians.  Stat. 
32  H.  8.  c.  40.    See  1  Bott.  13. 

10.  Freemen  of  the  company  and  corporation  of  surgeons  esta-  Freemen  of  the 
blished  by  IS  Geo.  2.  c.  15.  who  have  been  examined  and  ap«  corporation  of 
proved  pursuant  to  the  rules  of  the  company,  so  long  as  they  ex-  surgeons  in 
ercise  surgery,  and  no  longer.    18  Geo.  2.  c.  15.  §  10.  London. 

11.  Apothecaries  using  their  art  in,  or  within  seven  miles  of  Apothecaries. 
I^mdon,  being  free  of  the  Apothecaries'  company  (recognised  by 

6  &  7  W.S.  c.  4.)  and  having  been  examined  and  approved,  and 
all  persons  using  the  said  art  m  any  other  part  of  England,  Wales 
or  henoiek-upon  Tweed,  having  served  an  apprenticeship  of  seven 
years  according  to  the  stat.  5  jSiz.  so  long  as  they  exercise  the  art 
and  no  longer.    6  &  7  fF«  3.  c.  4.  i  2.  3. 
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Non-commis- 
sioned officers, 
&c.  of  militia. 

Captains  in  the 
guards. 

Yeomen  in  or- 
dinary. 

Officer^  in  the 
army. 


Pooc< 


Si.4w 


Persons  appre- 
hending felons* 


Officers  of  the 
customs,  tide- 
waiters,  revenue 
officers.- 


59  0. 3.  c.  12. 
$  6. 

Power  to  ap- 
point non- 
resident OTer- 


12.  Serjeants,  corporals,  drummers  and  privates  of  militia, 
from  the  time  of  their  enrolment  until  they  be  regularly  dis- 
charged :  but  there  is  no  exemption  enacted  for  the  officers  of 
that  force.    42  Geo.  3.  c.  90.  §  174. 

IS.  Captains  in  the  guards.     See  1  Boti.  9.  note  (e). 

14.  Yeomen  in  ordinary  of  the  Jong's  body  guard.  Iiul»  Rex^ 
v.  Great  Marlovoy  2  Ecist.  245. 

15.  Officers  of  the  army,  navy  or  marines,  whether  on  whole 
or  half-pay,  from  their  liability  to  be  sent  on  service.     See  Rex  v. 
Gayer^  1  BoU.  9.     Sed  qu.  as  to  those  on  JuU  pay.     See  Res  v. 
Warner^   8  T.  R.  375.      1  Bott.  11.    as   to    incompatibility    of 
offices. 

16.  Persons  apprehending  and  prosecuting  to  conviction  any  one 
guilty  of  privately  stealing  by  night  or  day  to  the  value  of  five  shil- 
lings in  a  shop,  warehouse,  coach-house  or  stable,  or  any  accessaries 
before  the  fact  to  any  of  those  offences,  are  entitled  to  a  certificate 
not  transferable,  whereby  every  such  person  shall  be  exempt  fi:om 
all  parish  and  ward  offices  witmn  the  parish  or  ward  wherein  the 
felony  shall  have  been  committed.  Stats.  10  &  1 1  FT.  3.  c*  23*^ 
§  2.  and  58  G.  3.  c.  70.  §  2.     See  Vol.  II.  page  374. 

And  lastly,  officers  of  the  customs,  tide-waiters,  exchequer, 
and  all  other  revenue  officers,  both  by  reason,  it  should  seem,  of 
the  incompatibility  of  the  functions  and  by  reason  of  the  ex- 
emption granted  tnem  by  the  king,  who  has  power  to  exempt  by 
patent,  charter  or  otherwise,  not  only  from  offices  under  the  crown ; 
but  even  from  parochial  offices.  Rex  v.  Wamery  8  T.  R,  375-  Ray* 
mond  V.  St.  Botolph*s  Aldgate,  2  Chan.  Rep.  196.  1  Bott.  8. 
Catvthome  v.  Campbell,  1  Anst.  216.  See  also  Rex  v.  Routied^e, 
2  Doug.  531.  But  these  exemptions  granted  by  the  prerogative 
are  available  only,  where  there  are  a  sufficient  number  of  persons 
to  serve  the  office,  without  recourse  to  the  individuals  so  ex- 
empted. 8  T.  72.379.  note  (a).  Rex  v.  T.  Clarke,  1  r.-R.686. 
Dissenters  scrupling  to  take  the  office,  in  regard  of  oaths  or  other 
matters  required  by  law  in  respect  of  such  office,  though  not  ab- 
solutely exempted,  are  permitted  to  execute  it  by  deputy  approved 
by  such  persons,  and  in  such  manner  as  the  principal  should  have 
been  approved.     \  W.  S^  M.  sess>  1.  c.  18.  §7* 

Subject  to  these  exemptions,  the  magistrates  may  appoint  such 
householders  as  they  think  meet.  And  the  appointment  is  no 
longer  limited  of  necessity  to  householders  living  m  the  parish  or 
township;  for 

By  59  Geo.  3.  c.  12.  §  6.  '*  it  shall  be  lawful  for  his  majesty's  jus- 
tices of  the  peace,  in  their  respective  special  sessions  tor  the  ap- 
pointment of  overseers  of  the  poor,  upon  the  nomination  and  at 
the  request  of  the  inhabitants  of  any  parish  in  vestry  assembled, 
to  appoint  any  person  who  shall  be  assessed  to  the  relief  of  the 
poor  thereofi  and  shall  be  a  householder  resident  within  two  miles 
vom  the  church  or  chapel  of  such  parish,  or  wh^e  there  shall  be 
no  church  or  chapel,  snail  be  resident  within  one  mile  from  the 
boundary  of  such  parish,  to  be  an  overseer  of  the  poor  thereof, 
although  the  person  so  to  be  appointed  shall  not  be  an  house- 
holder within  the  parish  of  which  he  shall  be  so  appointed  an 
overseer  of  the  poor ;  and  it  shall  be  sufficient,  in  every  such  ap- 
pointment, to  describe  the  person  appointed  by  his  name  and 
residence ;  provided  that  no  person  shall  be  appointed  to^  or  be 
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oonpelMile  to  senre  the  office  of  overseer  of  the  poor  of  any  59  G.  3.  c.i2. 
parigh  or  plaee  in  which  he  shall  not  be  a  householder^  unless  hie 
shall  have  consented  to  soch  appointment." 

§  7<  Enacts, "  that  it  shall  be  lawful  for  the  inhabitants  of  anj  Assistant  orer- 
parish  in  vestry  assembled,  to  nominate  and  elect  any  discreet  ^  >n*7  ^  ■P' 
person  or  persons  to  be  assistant  overseer  or  overseers  of  the  1^^^ 
poor  of  such  parish,  and  to  determine  and  specify  the  dutiea 
to  be  bjT*  or  tnem  executed  and  performed,  and  to  fix  such  •  sk.  * 
y^early  salary  for  the  execution  of  the  said  office  as  shall  by  such 
inhabitants  in  vestry  be  thought  fit ;  and  it  shall  be  lawful  for 
any  two  of  his  majesty's  justices  of  the  peace,  and  they  are 
hereby  empowered,  by  warrant  under  their  hands  and  seals,  to 
appoint  any  person  or  persons  who  shall  be  so  nominated  and 
elected  to  be  assistant  overseer  or  overseers  of  the  poor,  for  such 
purposes,  and  with  such  salary,  as  shall  have  been  fixed  by  the 
inhabitants  in  vestry ;  and  such  salary  shall  be  paid  out  of  the 
money  raised  for  the  relief  of  the  poor,  at  such  times  and  in  such 
manner  as  shall  have  been  agreed  upon  between  the  inhabitants 
in  vestry  and  the  respective  persons  so  to  be  appointed;  and 
eveiy  person  to  be  so  appointed  assistant  overseer  shall  be  and  he 
is  hereby  authorised  ana  empowered  to  execute  all  such  of  the 
daties  of  the  office  of  overseer  of  the  poor  as  shall  in  the  war- 
rant for  his  appointment  be  expressea,  in  like  manner  and  as 
fully,  to  all  intents  and  purposes,  as  the  same  may  be  executed 
by  any  ordinary  overseer  oi  the  poor ;  and  every  person  or  per- 
sons so  appointed  shall  continue  to  be  an  assistant  overseer  of  the 
poor  nntil  he  or  they  shall  resign  such  office,  or  until  his  or  their 
appointment  shall  be  revoked  by  the  inhabitants  of  the  parish  in 
vestrjr  assembled,  and  no  longer;  and  it  shall  be  lawful  for  the  Security mny be 
inhabitants  of  any  parish,  upon  the  nomination  and  election  by  taken. 
them  of  an  assistant  overseer  or  overseers,  to  require  and  take 
security  for  the  faithful  execution  of  his  or  their  office,  by  bond, 
with  or  without  surety  or  sureties,  and  in  such  penalty  as  they 
shall  think  fit ;  and  every  such  bond  shall  be  made  to  the  church- 
wardens and  overseers  of  the  poor,  and  may,  on  any  breach  of 
the  condition  thereof,  be  put  m  suit  by  and  in  the  names  of  the 
churchwardens  and  overseers  of  the  poor  for  the  time  being,  by 
the  direction  of  the  vestry  or  select  vestry,  for  the  benefit  of  the 
parish,  in  the  manner  herein-after  provided." 

§  S5»  The  same  provision  is  extended  to  all  townships,  vills, 
and  places  having  separate  overseers,  and  maintaining  their  poor 
separately. 

5.  At  tiohat  time  to  be  nominated,  and  hy  tuAom. 

To  be  nominated  early  in  Easter  'week*']  But  by  the  54  Geo*  S.  54  G.  3.  c.  91. 
c.  91.  the  appointment  of  overseers  of  the  poor,  so  directed  by 
the  said  act  of  Queen  Elizabeth  shall,  in  every  year  be  made  on 
the  25th  day  of  March,  or  within  14  days  next  after  the  said  25th 
day  of  Marchf  in  all  and  every  the  same  manner  as  directed  by 
the  said  act  to  be  made  in  Easter  week. 

Notwithstanding  the  inference  affisrded  by  43  Eliat.  c.  2.  §2.  43E1.  c3.  f  2. 
which  requires  the  officers  to  meet  once  in  a  month  on  a  Sunday,  "Whether  an  ap- 
it  is  doubted  whether  an  appointment  nuide  on  a  Sunday  can,  under  S?'^?"^  ^.^ 
any  circumstances,  be  valid:  at  all  events,  unless  it  oe  shewn  to  ^""^y"®^*""' 
have  been  made  fairly^  the  Sttfi  of  its  having  been  made  on  a 
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Sunday  t^ill  incline  the  court  of  K.  B.  against  it,  as  afibrdrng 
presumption  tliat  it  was  clandestine.  Rex  v.  Merchant  and  Alien, 
1  Bott.  29.  Rex  v.  Clerken-melly  Fol.  4.  1  Bott.  25.  Rex  v. 
Butler  and  others,  1  Bloc.  Rep.  649.  1  Bott,  28.  Rex  ▼.  Oi;rr- 
«eerf  of  Bridgetoater,  1  Cotup.  1S9.     1  J9o/^  29* 

Nay,  it  has  oeen  repeatedly  decided,  that  though  ministerial  acts 

may  be  done  on  a  Sunday,  judicial  acts  done  on  that  day  are 

void:  and  this  is  clearly  a  judicial  act.     Waiter.  Stokes,  God. 

280.     1  Nol.  P.  L.  51.  note  (1).     Sxoann  v.  Broome,  affirmed  on 

a  Writ  of  Error  in  Parliament,  S  Burr.  1595.     Rex  v.  Forrest^ 

3  r.  R.  78.     1  Bott.  17* 

"Where  two  or         Rex  y.  Serle,  E.  12  Ann.    1  Bott.  24;.     1  Nol.  P.L.  50.  52. 

more  appoint-     In  this  case  two  sets  of  overseers  were  certified  upon  the  same 

inentsare  made  ^^y,  whereupon  it  was  objected  that  both  of  the  appointments 

tfnthesamedAy.  ^^^.^  £^^  ^^^^1  reason  void  ;  as  where  two  informations  on  a  penal 

statute  are  made  on  the  same  day,  both  are  void.  {f/o6. 209.) 
Sed  nan  allocatur  ;  for  although  in  some  judicial  proceedings  the 
law  considers  the  day  as  entire,  and  knows  no  fraction ;  yet  in  a 
bond  and  release,  and  many  other  thinss,  that  fiction  does  not 
hold,  and  these  niceties  should  not  be  allowed  to  overthrow  such 
orders. 

If  two  appointments,   each  being  of  a  sufficient  number  of 

overseers,  are  made  on  the  same  day,  that  which  is  prior  in  time 

is  good,  and  the  second  void.    Rex  v.  Serle,  1  Bott.  24.    Rex  v. 

Merchant  and  Allen,  lb.  29.     1  Nol.  P.  L.  51.  52. 

If  the  appoint^        ^^  ioithin  one  month  after  Easter.]    [But  now  by  54  G.  3.  c.  91. 

ment  be  not        within  1 4  days  next  after  the  25th  day  of  March."]  Hex  v.  Sparrotv, 

madA  within  the  H.  13  G^o.  2.    2  Sess.  Ca.  140.     2  Str.  1123.    I  Bott.  25.  I  Nol. 

time  limited  hy    P,  L.  44.    Upon  a  rule  to  shew  cause  why  the  appointment  of 

iS«ward"*'t '    overseers  for  tlie  parish  of  St.  Margaret  in  Ipstoich  sneuld  not  be 

not  therefore  ^  quashed,  the  objection  was,  that  Uie  justices,  upon  a  mandamus 

void;  the  directed  to  them,  tested  afler  Easter,  had  appointed  overseers, 

•utute  is  only     but  that  it  was  not  within  the  month  after  Easter,  but  afterwards, 

^^'^'^ory  and  that  consequently  the  appointment  was  void.  But  by  Lee  C.  J. 

who  delivered  the  opinion  of  the  Court ;  as  the  justices  are  punish- 
able by  the  act  for  not  doing  their  duty,  it  would  be  a  very  hard 
construction  to  make  the  appointment  itself  void,  for  it  would 
subject  the  parish  to  very  great  inconveniences,  for  a  thing  which 
it  is  not  in  tneir  power  to  prevent.  To  interpret  an  act  of  parlia- 
ment, we  must  consider  the  mischief  to  be  remedied,  the  remedy 
provided  and  the  true  reason  of  that  remedv.  In  this  case  the 
defect  is,  the  want  of  a  proper  officer  to  take  care  of  the  poor. 
The  remedy  is,  that  the  justices  shall  appoint  overseers,  and  that 
within  such  a  time.  Now  the  Justices  have  neglected  their  duty, 
in  not  appointing  overseers  within  the  proper  time,  and  by  the 
act  have  forfeited  5L,  but  that  doth  not  make  such  appointment 
void.  Were  it  the  express  direction  of  the  act,  that  ttiey  should 
appoint  in  that  and  no  other  time,  it  would  be  otherwise ;  but  here 
the  statute  is  only  directory,  and  a  penalty  inflicted  on  the  jus- 
tices for  not  following  such  directions. 
Appointment  ^"^  ^^  ^°^  appointment  have  been  made  and  not  set  aside  by 

once  made  can-  any  re^^ular  authority,  another  made  afterwards*  even  on  the  same 
not  bo  changed  day,  is  mvalid,  though  made  only  in  consequence  of  a  reasonable 
or  superseded,  claim  of  exemption  by  the  first  appointees ;  unless  where  the  first 
exceptonappcsl  appointees  are  regularly  discharged  by  the  sesnons  on  appeali  in 
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which  event  it  seems  that  the  magistrates  may  constitute  others  to  th«  quarter, 
in  the  place  of  those  so  discharged :  for  the  matter  stands  then,  ■nuom. 
as  if  the  full  number  had  not  been  appointed  at  first,  in  which  case 
the  justices  have  jurisdiction  to  make  a  supplementary  appoint- 
ment, and  the  lapse  of  the  fourteen  days  after  the  25th  March 
does  not,  it  is  conceived,  take  away  that  jurisdiction.  Rex  v. 
Great  MarUno^  2  East.  244.  1  Bott.  18.  See  also  Rex  v.  Morris^ 
4  r.  R.  550.  and  Rex  v.  Besland,  1  Boil.  21 . 

Utuier  the  hand  and  seal  of  two  or  more  justices,'}  The  appoint-  Scssioof  cannot 
ment  must  be  made  by  the  justices  out  of  ouarter  sessions ;  and  appoint  over- 
the  quarter  sessions  have  no  power  to  make  it;  of  which  the  "««"t  ^j^cauao 
reason  is,  that  the  courts  have  the  determination  of  appeals  against  ■PP^** "  K"'*"* 
the  appointment,  and  if  they  had  also  power  to  make  the  instru- 
meDt  in  the  first  instance,  there  could  be  no  appeal,  but  ab  eodem 
adeundem.     Rex  v.  Flag  and  Chilmerton,  1  Sess.  Ca.260.  Fol.  ?• 
i  Boit.  16. 

Where  the  parish  is  partly  within  a  corporate  jurisdiction,  and  ^^^.  *• 
partly  without,  though  all  the  overseers  when  appointed,  may  act  JJjJJjJj^  aiff^Lrt 
indiscriminately  for  the  whole  parish,  yet  their  original  appoint-  without  a  cor- 
ment  should  be  made  bv  four  justices,  two  for  the  part  within  poration. 
the  county  at  large,  and  two  for  the  part  within  the  corporate 
jurisdiction.      Rex  v.  Butler  and  aTiother^   1  Bott*  16.      1  Nolm 

Appointment  of  overseers  by  two  justices  of  the  division  where 
W,  lay,  without  saying  that  fF.  was  in  the  corporation  of  S.,  or 
what  county,  is  ill.     RexY.  Holdilchy  1  Bott.  4.  1  Nol.  P.  £.49. 

In  some  of  the  ancient  statutes,  not  now  in  force,  as  particularly  92  H.  a  t.  if. 
the  22  H,  8.  c.  12.,  the  justices  were  required  to  divide  themselves, 
for  the  better  execution  of  the  regulations  concerning  the  poor. 
And  thence  came  the  clause  in  the  subsequent  statutes,  that  the 
justices  of  the  division  were  to  do  such  and  such  things.  But  as 
there  is  no  law  at  present  which  requires  them  to  divide  for  the 
aforesaid  purposes,  there  is  properly  no  division  in  the  sense  which 
the  statutes  intended ;  and  consequently  it  cannot  be  necessary  to 
to  set  forth  now,  that  the  justices  are  in  or  near  the  division, 

6.  OfthelSS(l4f  C.  2. 

And  many  other  counties  in  England  and  Wales.]     In  the  case  This  statoie 
of  SkiOingion  v.  Norton^  T.  27  C.  2.  2  Lev.  142.    1  Nol.  P.L.  10.,  t«>ds  to  a« 
it  was  held,  that  although  other  counties  in  general  are  here  men-  ^^°^***^ 
tioned  in  the  recital ;  yet  the  statute  doth  not  extend  to  any  other 
counties  but  those  expressly  named,  none  others  being  specified  in 
the  enacting  part. 

But  afterwards,  in  the  case  of  DoUingY.  Stokelanef  H.  II  Ann. 
Fol.9S.  1  Bott.  35.  1  Nol.  P.  L.  10.,  it  was  held  by  the  whole 
Court,  that  by  reason  of  the  words  [^and  many  other  counties  in 
England  and  Wales]  the  act  is  general,  and  extends  to  other 
counties  than  those  named  in  the  act,  otherwise  it  would  not  ex- 
tend to  one  county  in  Wales. 

And  in  the  case  of  Clifton  v.  Churcham,  H.  12  Geo.  2.  1  Nol. 
P.L.  10,  it  was  adjudged,  that  the  act  extended  to  all  counties 
beii^  equally  beneficial  to  all;  and  that  the  counties  there  spe- 
cified are  mentioned  only  as  instances.  And  Lee  C.  J.  said  tnat 
BO  it  was  determined}  upon  great  debate  and  consideration,  in  the 
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aforesaid  case  of  DoUing  y.  Stokelane ;  which  case  hath  been 
ever  since  adhered  to.  Andr.  314.  And  he  expressly  denied  the 
case  in  2  Lev*  142.  to  be  law. 

By  reason  of  the  largeness  of  the  parishes  cannot  reap  the  benefit 
of  tne  act  of  43  Eliz.j    The  phrase,  that  a  parish  cannot  reap 
the  benefit  of  the  statute  '*  does  not  mean  that  it  is  absolutely 
impossible  for  them  to  maintain  their  own  poor  as  a  parish, 
for  that  would  not  be  the  case  even  if  the  parish  were  100  miles 
in  circumference ;   but  that  it  is  inconvenient  for  them  so  to 
do."     Rex  V.  Leigh,  3  T.  i2. 746.     1  Bott.  58.     1  Not.  P.  L.  27. 
If  this  inconvenience  be  trifling,  which  it  will  probably  be  consi- 
dered where  the  parish  has,  immemorially,  or  until  a  recent  and 
unnecessary  alteration,  maintained  its  own  poor  collectively  and 
integrally  out  of  one  fund  for  all  its  component  districts,  the 
parish  is  capable  of  reaping  the  benefit  of  43  Elis*,  and  ought  not  to 
be  divided ;  but  where  the  districts  have  maintained  their  respec- 
tive poor  from  distinct  funds  immemorially,  as  from  the  date  of 
the  13  &  14  Car.  2  (or  even  from  a  later  date  if  increase  of  popu- 
lation or  other  changes  made  it  really  inconvenient  to  continue 
the  union, )  or  where  the  court  of  K.  B.  with  knowledge  of  the 
facts,  has  directed  a  separation,  there  the  parish  is  considered  in- 
capable of  reaping  the  benefit  of  43  Eliz*,  and  the  townships  become 
entitled  to  separate  overseers.     Thus  where  all  the  townships  of 
a  parish  have  always  maintained  their  poor  collectively  as  one 
parish,  with  one  rate,  one  workhouse,  ana  two  overseers  appointed 
for  the  whole,  who  superintend  the  workhouse  alternate  weeks, 
there,  although  such  overseer  have  made  his  levies  and  payments 
within  his  own  division,  yet  if  each  have  always  brought  the  sur- 
plus in  his  hands  at  the  year's  end  into  a  common  account,  the 
parish,  under  these  arrangements  bo  long  established,  has  been 
considered  quite  capable  of  convenient  maintaining  its  poor 
without  subdivision.    Rex  v.  Newell^  4  T.  R.  266.     1  Bott.  60. 
1  Not.  P.  L.  16. 17.  22.   Rex  v.  Justices  of  Middlesex^  1  Bott.  39. 
1  Not.  P.L.16.    Peart  v.  JVestgarth,  3  Burr.  1610.     1  Bott.  42. 
lNol.P.L.16.     So  although  there  have  been  overseers  acting 
separately  for  the  different  townships  from  a  time  even  preceding 
the  date  of  13  &  14  Car.  2.,  yet,  if  the  maintenance  of  the  poor 
have  been  from  a  joint  fund,  the  parish  is  considered  capable  of 
supporting  its  poor  undivided.    Rex  v.  NevoeU,  supra.  Rex.  v.  Ut^ 
toxeter,  Doug.S4^.  Cald.S^.   i  Bott.^.   1  iSTo/.  P.Z.19.22.24. 
Nor  does  it  make  any  difference  that  this  joint  fund  is  separately 
raised  within  each  township  in  proportions  fixed  upon  by  the  ses- 
sions on  a  reference  to  them  from  the  townships  themselves.    Res 
V.  Netvell,  supra.    Even  the  fact  of  there  having  been  usually 
more  than  Jour  overseers  for  all  the  townships  from  the  date  of 
13&14Gir.2.  to  the  present  time,  though  material,  as  afford- 
ing an  inference  that  the  parish  could  not   enjoy  the  benefit 
of  ^SEliz.  which  allows  ovly  four^  yet  is  not  decisive,  where 
there  has  been  always   but  one   fund  for    all.     Rex  v.   Sir 
Watts  Horton,  Bart,  and  another,  1  T.  R.  374.     1  Bott.  54. 
1  Nd.  P.L.  17. 26. 27.  RexY.  NetveU,  supra.  The  maintenance  of 
the  poor  out  of  a  common  fund,  from  a  date  earlier  than  the  statute 
13  &  14  Car.  2.  until  seventy  or  more  years  af^er  that  statute,  is  a 
circumstance  so  strong  in  favour  of  the  collective  mode  of  main- 
tenancc,  that  even  the  actual  existence  of  a  separate  establishment^ 
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wkh  sepurale  fiinds  fttid  oyeraeere  for  the  last  forty  yean,  or  for 

any  vcs'in  of  less  tl«ui  sixty  yeafrs,  will  not  eailtle  the  townrfiips 

to  a  continuance  of  distinct  overseers,  unless  some  great  change 

have  Mken  |»lace  In  t^e  popnlailion  or  other  drcnrastanoes  of  the 

place,  however  peaceahle  may  have  been  the  acquiescence  of  all 

the  distoicts^  and  however  regular  4he  separation  in  point  of  form. 

PeaH  V.  Wtitgarihy  8  Burr.  1610.     1  BM.  42.     Rex  v.  WaUon^  ^3ee  alM>  stat. 

7  Ettwi.  «!♦•     1  BoH.  714.     1  Nd.  P.  L.  «4. 85.     Rex  v.  NeweUy  59  G.  3.  c  95. 

■itnte  .  Rexv,  Uttosfeter,  ofiie  .  Nay, the c<!»ifinnation  by  die  court  po*'29.  (6.) 

of  K.  B.  Rselfy  of  theveparate  appointments,  or  even  the  mandamus 

of  that  court,  where  the  ancient  usage,  from  the  date  of  IS  d:  14 

Car,  2*  had  been  to  maintain  the  poor  from  a  joint  fund,  will  not 

be  an  aufl^orky  for  the  <)ontinuanoe  oi  a  separate  establishment, 

resorted  to  wkhin  aixty  years  befove  the  59  Geo.  8m  unless  the 

questkm  wheUier  lihe  perish  was  unable  conveniently  to  maintain 

the  poor  from  a  joint  fund,  appear  to  have  been  raised  at  the  time 

of  such  confirmation  ^or  imtndamtte*    Nor  is  a  parish  entitled  to  a 

aeparation,  merely  because  its  dtferent  districts  lie  each  in  different 

junsdictions  or  even  counties.     Rex  v.  Uttoxeter,  aftie,  and  gee  the 

direeiion  of  Graham  B.  to  the  jury  in  Lane  v.  Cobham,  7  East,  S.  8. 

1   Bait.  705.    Rex  v.  Gordon,  1  B.  Sf  A.  534.    Rex  v.  Palmer, 

SEasi.ifie.  CaseqfSt.Botolpk.  NotetoRexv.Netoell,  I  Bott.  6S. 

and  see  48  Elk.  o.  Q.  §  8.  9.  ante  p.  8. 

On  the  other  hand,  where  the  distriot  h  extra-parocliial,  or 
where,  being  part  of  a  pai^h,  it  has  maintained  its  own  poor  on  a 
diatinct  acccHmt  "  time  out  of  mind,"  or  for  sixty  or  seventy 
years,  and  before  for  any  thing  that  appears  to  the  contrary,  or 
only  from  the  iime  of  18  •&  )  4  Car.  2.,  or  from  a  still  more  modem 
date,  if  -change  of  cffcumstances  required  the  separation,  it  has  a 
dear  right  to  a  distincc  set  of  overseers.  Case  of  Bt.  Botehh, 
1  Boit.  6S.  natis.  R^x  v.  ^^gh^  8  T.  R.  746.  1  Bott.  58.  Rex 
V.  Widsall,  1  N^.  P.  2..  84.  86.  S  B.  ^  A.  157.  Rex  v.  Palmer, 
and  Ijvne  <v.  <Joifhain,  supra. 

Rex  V.  Walsally  M.  59  Geo.  8.  2B.&  A.  157.  The  two  dis- 
tricts  of  which  a  parish  <)onsisted^  had,  from  the  48  EUz.  down  to 
the  18  &  14  C  2.,  maintained  their  poor  jointly,  and,  at  the  time 
of  the  iMs«4ng^f  the  latter  act,  agreed ^ to  «epamte  in  the  mainte- 
nance  Hi  th^r  poor,  -end  that  «epamte  overseers  should  be  ap* 
pmnted,  itpdn  condition  that  the  rateikble  prc^erly  in  the  parisn, 
whether  aitihitedin>£he  one  or  the  other  distndt,  should  be  rated 
where  the  occupiers  resided.  In  consequence  of  that  agreement, 
chey  had  ever  since  uniformly  maintained  their  own  poor  sepa- 
rately, and,  had  had  separate  oveneers,  constables,  &c.  The 
Coturt  hdd,  that  this  dearly  shewed,  that  the  parish  at  tiie  time  of 
the  agreement,  could  not  reap  the  full  benefit  of  the  statute  of 
EUz.  and  that,  therefore,  the  separation  of  the  two  districts  was 
validy  and  that  an  appointraait  of  overseers  for  the  whole  parish 
was  now  bad.  It  was  held  also,  that  the  agreement,  consisted  of 
two  distiaet  parts,  and  that  the  invdidity  of  the  latter  part,  as  to 
rodbg  property  not  situate  within  the  district  rated,  did  not  affect 
the  question  on  the  former  part. 

Bayleu  J.  obsarved,  that  the  case  of  Rex  v.  Palmer ^  8  East. 
416.  on"^  decided  that  where  a  pari^  has,  with  the  consent 
of  ail  its  districts,  re*umted  itself;  that  re-imion  is  vdid  in 
law. 
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And  where  one  or  more,  but  not  all,  of  seyeral  townahipt  conk» 
posing  a  parish,  have  obtained  a  separate  appointment  by  mando" 
mus,  or  have  been  accustomed  to  maintain  their  poor  from  s^m* 
rate  funds,  under  circumstances  authorising  such  separaticHiy  and 
the  remaining  townships  have  maintained  their  poor  jointly,  every 
one  of  them  has  a  right  to  a  separate  appomtment  auo :  See 
Rexy.  Sir  Waits  Hortotiy  ante;  for  these  circumstances  prove  the 
inabih'ty  of  the  parish  to  maintain  its  poor  as  a  parish,  that  is,  col- 
lectively out  of  one  fund.  The  habitual  appointment  of  more 
overseers  than  four,  has  likewise  (though  not  absolutely  decisive 
in  favour  of  a  separate  appointment,  where  there  was  clear  proof 
of  convenient  maintenance  by  all  the  townships  from  a  single 
fund)  been  held,  where  actual  necessity  requires  such  a  number  of 
officers,  to  furnish  a  strong  argument  for  division,  as  sJbewing  that 
the  parish  could  not,  as  a  parish,  enjoy  the  benefit  of  4S  Eiiz^ 
whicn  allows  only  four  overseers  to  each  fund.  Rex  v.  Netodlf 
ante  14.    Rex  v.  Sir  Watts  Horton^  ante  14. 

It  was  at  one  time  supposed,  that  parishes  which  were  in  a  con- 
dition to  receive  the  benefit  of  43  £/f!z.,  at  the  time  of  IS  &  14 
Car,  2;  ought  not  to  be  divided,  by  reason  of  anv  thing  which 
may  have  happened  since.    Rex  v.  Justices  of  Miadlesexp  I  BoH, 
89.      Vide  per  Dunning^  arguendo*    Rex  v.  Uttoxeter^  1  Dou^, 
348.  et  per  Ld.  Kenyon  in  Sex  v.  Leighy  3  T.  R,  747.,  but  it  is 
now  determined,  that  the  statute  of  Car,  2.  did  not  oblige  dis- 
tricts then  immediately  to  adopt  a  mode  of  maintenance  for  their 
poor,  from  which  they  should  not  afterwards  be  at  liberty  to  de- 
part ;  and  that  therefore,  if,  from  increase  of  population  or  other 
cause,  a  parish,  which,  at  the  time  of  13  &  14  Car.  2.,  enjoyed  the 
benefit  of  43  Eliz,  as  a  parish,  has  since  become  incapable  of  con- 
veniently reaping  that  benefit,  distinct  appointments  may  be  made 
for  its  component  townships.      Per  Butler  J.  Sf  Ashhurst  J.  t ft 
Rex  V.  Leighf  3  T.  R*  748.    Et  vide  per  BuUer  J.  in  Rex  v.  Sir 
Watts  Horton^  1  T.  R.  376.  377.    See  also  Peart  v.  Wesitgarth^ 
3  J5ttrr.  1610. 
59  6. 3.  c.  95.'       And  the  principle  of  this  determination  has  been  followed  in  a 
^forc<nifrming  vei^  recent  statute  (a),  respecting  towns  corporate  or  franchises, 
andgnt  separar    which  after  reciting  in  its  preamble,  that  various  such  towns, 
tw^i^ott^     situate  within  one  or  more  parish  or  parishes,  and* not  co-«xten- 
^^^ulMt!tnrt'   "^®  therewith,  have,  for  a  long  time  past  been  separately  assessed 
^Tto^mamr  ^om  the  parish  or  parishes  in  which  they  are  situate,  and  over* 

tenanoe  tfthe 

poor"  ■  — 

(a)  Hib  statute  is  loosely  worded ;  but  it  must  be  understood  (as  it  should 
seem)  to  mean  only,  that  those  places  which  have, actually  nudntamed  and  re- 
lieved their  own  poor  sepantdy,  may  continue  to  do  so,  and  not  that  places  which 
have  usually  raised  a  separste  quota  toward  the  general  asseument  are  at  liberty 
to  apply  that  quota  henceforth  to  the  separate  maintenance  of  their  own  poor, 
without  reference  to  the  parish  at  large.  With  respect  to  the  setparate  ^ipoint- 
ments  of  oveneers,  no  enactment  seems  to  have  been  requisite,  as  the  justices 
and  head  officen  of  corporate  jurisdictions  were  directed  by  43  JSHm*  to  deal 
separately  in  such  matters,  thou^^  the  orerseers  appointed  by  them  by  their 
franchise,  and  the  overseers  appointed  by  the  county  justices  for  the  rest  of  the 
parish,  were,  and  still  are,  bound,  when  so  respectirely  appointed,  to  act  con- 
jointly for  the  whole  parish.  And  in  prescribing  that  the  separation  shall  be 
deemed  lawful  as  if  it  had  taken  place,  under  the  authority  of  45  .Bits.,  the 
drawer  of  die  act  seems  to  have  meant  the  statute  of  18  &  14  Car.  2.  which 
does  authorise  certain  separatioiu^  and  not  that  of  JSlix,  which  imthQiJact  qoocu 
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ss^  of  the  poor  f^  9Uch  tonrn  or  francbiae  hare  keen  «>pointed  59  G.  <s. «.  95. 

distinct  an4  ^pfirt  from  the  overseers  of  the  poor  appointecl  for 

such  parish  or  parishes-:  which  have,  in  maDy  cases,  been  madfi 

wiUio^t  suftdeiit  antbarity,  and  yet,  b^  rea^^n  o£  the  long  x^on- 

tiny^ce  of  Jthe  w<i  geparaMaa,  ihe  /towju  corporate  «r  franobise 

<^i{iot  A9W  he  r^-ijLQJted  to  ibe  panab  or  parisbea  in  wkioh  diey 

%re  situate  without  manifest  iocQOv:eiiience  and  hardahip :  jenacts, 

that  after  the  passing  of  this  act  all  such  separation  of  lowns  cor-  Squnvtion  dt 

poorate  or  C^raochiU^  from  tis^  parish  or  paridues  in  which  they  are  ^^J^*  ^^^^ 

ajituate,  together  w^th  the  sqiarate  and  distinct  appointment  q£  ^^^  *"^ 

overseers  pf  tbe  poor,  shall  be  deemed  and  taken  .to  be  lawful  to  ment^'ovo?* 

sjl  jn/^an^  a^d  purposes  whatsoever,  in  the  same  manner  as  if  the  teen  lawful ' 

said  s^pof ^ipn  pr  division  bad  taken  ^piace  under  ifae  authority  of 

a»  a^  wade  in  tbe  fof  ty-third  y^r  oi  the  reign  of  queen  Elizas 

heiky  intituled  An  Aotfor  ike  rdUf  nf  ike  poon  Provided  al-  49  £L  c.  s. 

^^s  i^v^rthQless,  that  nothing  in  this  act  contained  shall  render  Bu^iriifeve-    . 

U^gal  ^r  ^pnfiri^  any  separation  of  a  tovm  corporate  pr  franchise  ^P^cttothepoor. 

friOiii  ijtie  parish  pr  jftarj/snes  iji  vbioh  sach  town  corporate  or  firan-  JJJI^thiSreconH 

<;^i^e  is  ^tuate^Jri  respect  to  the  maintenance  of  the  poor  or  the  menced  witfaia 

^p^^^iAmant  pf  overseers  of  the  poor,  in  any  case  where  it  shall  so  yean. 

^ppc^  i^at  such  6§»aration  has  commenced  within  sixty  years 

bf^^r^  ^he  pas^og  or  t}m  act. 

It  is  equally  clear,  jp  the  /converse,  that  the  townships  of  'the 
aawe  panjlbj  Ihovgh  separated  under  the  stat.  of  Car,  2.,  are  at 
iibeFtjy4f  4^ci;caae  of  population  or  other  cban^e  of  circumslan* 
c^  xoake  h  d^^r^ble,  to  cektum  by  jBgreem.ent  to  the  colleetire 
^jltem  pf  49  £Ux.  Hm:  v.  P^bnr^  8  Eatlt.  416.  JLane  v.  Cok- 
I^Wu7jSaspA. 

Ji^nd  tjbM«  r^e^opion  ;by  agToempnt  ts  equsdly  valid,  vhaiher  She 
(^^whipp  before  sod  M  thp  dale  of  the  statutp  of  Car.  %y  main- 
t(|i|¥i4  A^^^  poor  jpiptWy  continued  so  united  until  more  than  a 
f^lH^^ury  fifWlvurds,  apd  then  dijrided ;  or  whether,  from  the  ^te 
ilf  ^e#t^tt|e  Can%.  .until  their  agreement  to  re-unite,  thev 'have 
Imm  ^Altaptly  A^wate*  The  Court,  therefore,  will  not  disturb 
\^  appp^ptpie^t  m  sttMTM  ov.erseers,  a  re-unioa  thus  pffieot^d, 
f^irr  9^  dwatjoo  pf  '^irty  yaars.  Nor  probably*  though  mw^ 
J9pr^  ^r/^ppt*  On  J|be  Pther  hand,  though  ;there  should  be  alQda)- 
vil^  ^n  ^^h^lf  pf  ,99e  or  more  townships,  that  (he  parish  mijjht 
now,  by  re-union,  reap  the  benefit  of  43  Eliz,y  it  does  ^^  seem 
likely,  that  the  Court  would  grant  a  7m^n4afn^s  ii^^inst  the  wish 
of  any  other  of  the  townships,  to  appomt  overseers  for  the  whole 
jjuxkhcollestively.  uRex  v. Lei^j  8  T.R.  746.  I  BoU. l^B.  Npr 
is  it  decided,  that  one  or  more  townships  may  nojt  re-upi^,  Reav- 
ing other  townships  of  the  same  parish  still  mstinct ;  but  no  par- 
4jld  Hpipn  pf  thv^i^d  ^e^ms  ^0  wve  beep  ci^n^ffip|^t^  Jn  j^K^^^r 
of  &^  statute?, 

jDijIB  was  tJie  piaintenaoice  pf  the  p^pr,  by  th^  mpp«\^i9«^  pf 
pveraefurs  to^eigsist  ^m,iecpred  in  ^  ,qa^e^  ^h^i;p  tte  9f^m^  J/r»» 
Qip^le,  either  £pUec^yply  or  Jby  j^u})divj^onj  pf.b^|^4h^t  .bur* 
den  unttosted-  ,But  as  S^.ere  were  j^  .sp^e .  p^i^h^,  .«p  m^ 
as  to  be  incapable,  even  collectively,  of  raising  a  sufficient  fimd, 

the  j9  JSsfe-  c.^.,  prprid^d  )>y  itj?  3^  spptum,  thi^  in  sbim^  qif es 

^lyfipT  J^n^h^.of  j^e  iii^igbitipMrhppd  might  .be  cated-to  their  aid  ; 
miifM^  titla»tiSaiiSf  $10.,  and  more  modern  statutes  have  pro- 
videdstill  further  for  the  accommodation  of  small  parishes,  by 

VOL.  IV.  c 
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authorising  two  or  more  to  unite,  for  the  maintenance  of  their  pfoor ; 

Videpost^ta\e\^tiidf  §5.  Videpost  §  III.4.  9Geo.  l.c.7.22Geo.S. 

c.  83.  &c. 

43  Eliz.  c.  2.  By  43  Eliz.  c.  2.  §  10.  If  in  any  place  there  shall  be  no  such 

§  10.  nomination  of  overseers  as  is  before  appointed,  every  justice  of  the 

division  shall  forfeit  5/.  to  the  poor  of  such  place,  to  be  levied  by 
the  churchwardens  and  overseers,  or  one  of  them,  by  distress,  by 
warrant  from  the  sessions. 

If  in  any  place  there  shall  be  no  such  nomination  as  is  before 
appointed,']  That  is,  in  Easter  week,  or  within  one  month  after 
Easter  ;  [but  now  by  54  Geo.  3.  c.  91.  on  the  25th  day  of  March ^ 
or  within  fourteen  days  next  afler.]  For  the  clause  doth  not 
suppose  that  no  overseers  at  all  are  appointed  within  such  place, 
but  only  not  within  such  time  ;  for  the  penalty  is  required  to  be 
.  levied  by  the  churchwardens  and  overseers,  or  one  of  them. 
Vide«nf#i3.  Every  justice  of  the  division  shall  forfeU  5/.]     This  proceeds 

upon  the  supposition  of  the  justices  bemg  obliged  to  divide ;  for 
in  that  case  the  appointment  was  to  be  by  the  justices  in  or  near 
the  division,  and  not  otlierwise :  But  now  the  justices  at  large  are 
all  equally  concerned :  and  therefore  it  seemeth,  that  thispenalty 
cannot  now  be  levied  on  any  particular  justice,  (n )  But  it  in  any 
place  no  overseer  shall  be  appointed,  a  mandamus  will  go  to  the 
justices  at  large,  to  compel  them  to  appoint. 
43£l.  c.  s.  $1.  The  mode  of  appointing  is  next  to  be  considered,  with  the 
ante,3,  form  and  execution  of  the  instrument  itself.     The  churchwardens 

require  no  specific  appointment  by  the  justices  in  order  to  give 
them  the  authority  of  overseers ;  for  they  become  so  by  the 
43  Eliz.^  in  virtue  of  their  office  of  churchwarden.  But  the 
-other  overseers  can  become  so,  only  by  specific  appointment : 
■and  this,  as  no  usage,  however  ancient,  will  entitle  the  parishioners 
to  elect  them,  must  be  made  by  the  justices.  Rex  v.  Forrestf 
3  r.  /L  138.  1  Bott.  17.  1  Nol.  P.  L.  52.  In  order  to  inform 
•these  magistrates  what  persons  are  to  be  found  who  may  be  fit  to 
execute,  the  office  for  the  ensuing  year,  two  justices  ought  to  issue 
a  precept  to  the  high  constable,  directing  him  to  reauire  the 
petty  constables  that  they  enjoin  all  the  overseers  witfiin  their 
respective  constablewicks  to  deliver  in  a  list  of  qualified  in- 
habitants within  a  certain  time.  Which  precept  may  be  in  the 
following  form :  , 


Warrant  for  Returning  Lists  of  Overseers. 

[ 


<5t«ffArH«Ktr0     (  ^^  "^^^^  fVorsey,  gentleman,  high  constable  of 
^taitorcismre.    i     ^j^^  hundred  of  Cuitlestone  East,  within  the  said 

*®  '^*^-        I     county. 

'  II7£>  Iwo  of  his  majesty's  justices  of  the  peace  Jbr  the  said 
county  of  Stafford,  one  tohereqf  is  of  the  quorum,  do  hereby 
require  youjojihtoithf  upon  your  receipt  hereof  to  issue  your  twir- 
rants  to  all  the  petty  constables  tvithin  your^atd  hundred^  tn  the  form 
or  to  the  effect^  according  as  upon  this  our  tvarrant  is  indorsed. 
Given  under  our  hands  and  seals  the  —  day  of' 


(a)  I  ineliae  to  think  diat  all  are  liable,  as  corporate  officers  certainly  arc. 
•See  the  stat.  48  JSIfab  c.9.  And  JSor  ▼.  Ftiee,  OOtL  505.  Bex  t.  Sttmn,  and 
Mat  T.  Bakery  1  Bott*  476.  Bet  v.  Cnsitp  Omk,  S89.  Be9  V.  WMUietUit, 
J  B^H,  409.    St.  Jokn  V.  St.  Mn,  Ho^.  78.  £d  / 
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^_>     -^  * 

The  Form  of  the  said  High  Constable's  Warrant  to  the 

Petty  ConsUble. 

Hundred  of   f  —    ^v    ^         - ,      - 
Cuttlelone     >  To  the  Constable  of 

East.         ) 

J^  Y  virtue  of  a  precept  Jrom  two  of  hu  majesty  $  justices  of 
the  peace  in  atia  forthe  said  county  o/*  Stafford,  (one  tohereqfis 
*lfthe  (|uoruni)  to  me  directedy  you  are  hereby  required  immediately 
ypon  Sight  hereof  to  give  notue  to  all  and  every  the  overseers  of 
tke  poor  toiihin  your  constablewick,  that  they  make  out  a  list  in 
siting  of  a  competent  number  of  substantial  householders  within 
their  respective  aistrids^  and  deftver  in  the  same  to  the  said  jus- 
tices and  others  his  said  majesty  s  justices  of  the  peace  for  the  said 
county,  at  ■  in  — ^—  in  the  said  county,  on  ■ 

tke day  of —  at  the  hour  of in  the 

forenoon  of  the  same  day  ;  to  the  end  that  out  of  the  said  list  the 
faid  justices  may  appoint  other  overseers  of  the  poor  for  the  year 
then  next  ensuing.  And  be  you  then  there,  to  certify  xvhat  you 
shall  have  done  in  the  premises.     Herein  Jail  you   notm     Given 

under  my  hand  the  ■  day  of in  the  year  of  our 

Lord  — — •• 

John  Worsey,  high  constable. 

The  justices  then,  having  made  their  selection,  inust  put  tho 
appointment  in  writing  under  their  seals,  which  writing  may  be 
is  the  following  form  :  Rex  v.  Arnold,  1  Str.  101.     1  Bott.  16. 

Form  of  an  Appointment  of  Overseers. 

Staffordshire.    JJfE,  two  qf  his  majesty  s  justices  of  the  peace  in 
to  wit.  and  for  the  said  county  of  Stafford,   one  of 


iB&9m  is  of  the  quorum,  do  hereby  nominate  and  appoint  A.  B., 
Z.  T.,  C.  u,  and  X.  W.,  being  substantial  householders  of  and  in 
the  parish  (or  ioxonship)  ofE.  in  the  said  county,  [or,  if  any  of  them 
be  appointed  under  the  statute  59  Geo.  S.  c.  12.  §  6.  and  35.  then 
say,  *'  A,  jB.,  Z-  Y.,  C.  D.,  being  substantial  householders  of  and 
to  the  parish  of  (or  township)  of  E.  in  the  said  county,  and  X.  W. 
ahoQieholder  resident  in  the  parish  of  F.,  in  the  same  county,  (or 

in  the  county  of ,  (who  has  consented  to  this  appointmenty**] 

to  be  overseers  of  the  poor  of  the  said  parish,  (or  totonship)  ofE.ftO'   . 
gether  with  the  churchxnardens  thereof,  for  the  present  year,  aC' 
cording  to  the  directions  of  the  statute,  (if  a  township,  the  statutes) 
in  that  case  made  and  provided.    Given  wider  our  hands  and  seals, 

this ^  day  of . 

E.  M.  |L.  S.) 
G.  C.  (L.  S.) 

But  by  a  remedial  clause,  in  stat«  17  Geo.  2.  e.  38.  it  is  Enacted  17  g.  8.  cSS. 
j  8.  that  the  distresf  for  the  poor  rate  shall  not  be  deemed  ms^^  a, 
^filijor  any  defect, or  want  ofform^  in  the  toarrantjbr  the  ap* 
^Mtssent  of  overseer^ 

Stqffordj^ire.J  '  The  name  of  the  county  or  other  smaller  juris- 
<£ctu>ii  for  which  the  justices  act,  should  be  set  forth  in  some  pwrt 
^  the  order,  that  the  parish  or  township  for  which  the  appoint* 
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nient  is  madey  may  appear  to  be  withio  their  juriBdiction.  For 
those  who  act  under  ft  jarisdictioti  given  by  act  of  parliameat  must 
shew  that  jurisdiction ;  since,  in  a  matter  of  jurisdiction,  the 
Court  will  intend  nothing.  Rex  v.  Holbeck  in  Leeds*  Burr.  S.  Ci 
198.  Rex  V.  Stepney^  Burr.  S,  C  2S.  Rex  ▼.  Chikoers  Ceiwn^ 
8  T.  R.  178.      Rex  v.  Severn  and  Arnold^  Say,  278.     1  Bo«.  4. 

We,  twoy  8fc,'\  The  act  requires  two  at  least :  the  Bimber, 
therefore,  whether  two  or  more  must  be  shewn,  that  the  appoint*- 
ment  may  appear  to  have  been  made  by  a  competent  jurisdiction ; 
but  provided  there  be  more  tlian  one  signature,  the  omission  of 
the  number  in  the  body  of  the  order  is  probably  not  material. 

Wcy  txvo  of  his  majesty  s  justices, "^  It  would  be  insufficient  for 
them  to  say,  We  do  hereby  nominate,  without  describing  them^. 
selves  as  justices ;  for  as  none  else  are  empowered,  there  would 
otherwise  be  no  jurisdiction  apparent.  And  this  defect  will  not 
be  cured  even  afler  confirmation  of  the  original  instrument  on 
appeal,  by  calling  them  justices  in  the  order  of  sessions ;  as' 
they  might  have  been  justices  at  the  time  of  making  the  order  of 
sessions,  and  yet  not  at  the  time  of  making  the  original  instrument. 
Walton  V.  Chesterfield,  5  Mod.  322.   Rex  v.  Woodford,  1  Boit.  367. 

Wthe  peace."]  It  is  not  necessary  to  say,  of  the  peace  of  our 
^ordihe  king.  But  it  seems  insufficient  to  say  merely  justices  of 
the  county,  without  ascertaining  them  to  be  of  the  peace.  2  Hato. 
c.  8.  §32. ;  title  3(u0ttce0  of  t^t  i^eacr,  Vol.  III.  p.  116. 

In  and  for  the  county,  ^cl]  In  the  county  alone  would  not  be 
suffident :  And  where  the  appointment  is  oy  magistratee  acting 
for  a  limited  jurisdiction,  the  justices  should  shew  precisely  on  the 
face  df  the  order  to  what  liberty  they  belong.  Rex  v.  Dob^fn^ 
2  Salk.  474. 

The  justices  need  not  describe  themselves  as  dtodling  in  or 
near  the  parish  or  division.  Rex  v.  Sparroto,  2  Sess.  Cas.  140. 
1  Bott.  25.     1  Nol.  P.  L.  49.     Rex  v.  LoxdaU,  1  Bott.  21. 

One  oftvhom  is  of  the  quorum.']  It  is  not  now  strictly  neces- 
sary that  this  should  be  stated ;  but  it  is  still  requisite  that  one  of 
the  justices  infoct  be  of  the  quorum,  except  where  there  is  l>ut 
one  justice  of  the  quorum  in  tne  whole  jurisdiction,  in  which  case 
the  acts  of  two  justices  are  valid,  though  neither  be  of  the  quo^ 
rum.     See  stat.  26  Geo.  3.  c.  27-,  and  7  Geo.  3.  c.  21. 

Do  hereby  nominate  and  appoint  A.  B.,  Z.  Y.,  C.  D.,  and  X.  W. 
Sfc.]  Tlie  usual  and  eligible  way  seems  to  be,  to  appoint  all  the 
overseers  by  the  same  instrument ;  but  this  is  not  indispensable, 
for  though  there  must  be  more  than  one  overseer  appointed  for  a 
district,  there  is  no  law  that  says  there  shall  be  an  appointment  of 
two  or  more  overseers  by  one  instrument.  Rex  v.  Bedand,  1  Bott.  21 . 
Rex  V.  Morris,  4  T.  R.  550.  1  Bott.  23.  Per  La'wrence  J.  in 
Bex  ¥.  Qifton,  2  East.  168.  1  Bott.  24.  If  more  than  four 
beappointed,  the  instrument  is  invalid  as  to  every  one  of  the  ap- 
pointees. Vide  per  Ld.  Kenyon  C.  J.  Rex  v.  Wymondham, 
D  T.R.  55S. 

Beinf  substantial  householders  of  and  in  the  parish  (or  tmonsh^) 
ofE.  in  the  said  county^  Where  any  one  of^  the  overseers  ap- 
pointed is  not  such  a  nousdiolder,  but  is  a  householder  resident 
out  of  the  pariah  or  township,  (59  Geo.S.  c. IS.  §6. 4lr 35.)  it  is 
fuScient  to  describe  the  .person  appointed  by  bis  name  anid  re- 
atd^Bce;  but  where  he  is  resident  ^thin  the  parish  or  township, 
it  seems  still  requisite  to  pursue  the  old  form.  In  this  case,  **prin- 


S  1. 6.  (Overseers,  Appointment)  81 

cipal  inhaH^anU"  is  an  in8ufllci(:ent  description.  Rex  v.  Skering* 
brookct  2  Ld.  Raym,  1394.  1  BoU.  4.  Rex  v*  Cufle,  died 
1  BM.5.  It  is  proper  toa  to  saj,  householders  in  ike  parish  of 
E.t  or  if  the  name  of  the  parish,  and  of  that  parish  4>nly,  have 
occurred  before  in  the  same  instrument,  then  at  least  to  saj 
homseholders  there.  Rex  v.  Weobly^  2  Str.  1261.  1  Boit*  4.  And 
the  description  of  the  appointees  must  be  in  the  body  of  the  ap- 
pointment, and  will  not  be  sufficient  if  inserted  only  in  a  direction 
at  the  foot  of  it.  Rex  v.  fVeodly.  If  the  place  be  a  parish,  it  must 
be  called  a  pariah,  and  if  a  township  it  must  be  called  a  township, 
or  a  village,  those  being  the  terms  used  by  the  statute ;  or  which 
is  in  common  acceptation  synonymous,  a  hamlet  or  vill.  Rex  v. 
Morrisy  4  T.  R.  550.  1  B(^.  28.  These  descriptions  cannot  be 
supplied  by  intendment,  and  are  so  strictly  required,  that  the 
order  will  be  void  if  the  parish  or  township  be  designated  as  such 
only  under  an  alias,  as  the  precinct  of  the  Tamer^  otherwise  called  the 
parish  of  St.  Peters  ad  vinetda.  Rex  v.  Severn  Sf  Arnold^  Say.  ^8. 
1  Boitm  4.    Where  the  appointment  is  for  a  township,  it  is  not  "* 

sufficient  that  the  overseer  appointed  be  a  householder  in  the 
parish  of  which  that  township  is  a  district ;  he  must  also,  unless 
where  the  appointment  is  under  59  Geo.  3.  c.  12.  be  a  householder 
in  that  particular  township:  but  if  he  be  described  in  the  appoint* 
inent  merely  as  a  householder  in  the  parish ^  he  shall  be  intended  a 
householder  in  the  viil  for  which  he  is  appointed.  Rex  v.  Morrisf 
4  T.  R.  550.  1  Bott.  6.  The  words,  tn  the  said  county^  are  ne- 
cessary to  shew  that  the  parish  is  in  the  same  county  for  which 
the  justices  have  previously  stated  that  they  are  acting.  Rex  v* 
HmddiUh,  1  BoH.  68. 

Or,  and  X.  W.  a  householder  resident  in  the  parish  qf¥.  Sfc.  toho 
has  consented  to  this  appointment.^  The  stat.  59  Geo.  3.  c.  12*  §  6. 
&  SB*  in  caaes  of  appomtments  of  out-dwellers  under  its  provision, 
makes  the  name  ana  residence  a  sufficient  description  of  the  per- 
sons ;  but  as  it  provides  that  no  out-dweller  shall  be  appointed 
uoleaa  he  shall  have  consented  to  such  appoinhnentf  it  seems  proper 
to  state  this  circumstance  by  way  of  shewing  the  jurisdiction. 

To  be  overseers  of  the  poor  oftne  said  parish  (or  tatonship)  of  £.2. 
The  word  overseers  should  be  used.  Where  certain  persons  were 
appointed  to  set  the  poor  to  voork^  Sfc.^  mentioning  the  several 
duties  in  the  act,  but  were  not  in  express  terms  appointed  ovet'- 
seerst  for  this  reason  the  nomination  was  quashed.  Rex  v.  St. 
Georges,  1  Fort.  320.  1  Bott.  4.  If  the  overseers  be  all  out- 
dwdSars,  so  that  the  name  of  the  parish  or  township  has  not  before 
occurred,  it  must  be  stated  here  with  its  proper  designations. 

Together  toiih  the  churchvtardens  thereof.'}  These  words  though 
usual,  are  not  indispensable;  for  <'  when  overseers  are  once  le- 
gally appointed^  they  are,  by  the  operadon  of  law,  joined  with  the 
charchwardens  of  the  parish  for  which  they  are  appointed."  Rex  v. 
Seatie,  1  Bott.S, 

Far  the  present  year.^  This  form  has  been  decided  to  be  good ; 
jusd  is  construed  to  signify,  from  the  present  time  till  the  next 
season  allowed  by  law  for  the  appointment  of  overseers ;  and  thia 
is  so,  though  **  at  this  present  tune**  the  proper  period  has  gone 
by ;  Car  the  year  here  means  the  overseers*  year.  Rex  v.  Sparrasoy 
.1&M.25.  Rexv.  Helling,  S Burr.  19M.  iB^t.^.  The  foK 
lowing  forms  have  also  on  the  same  construction  been  sustained  by 
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the  court :  "  for  this  present  year  1766."  Rex  v.  Helling,  ante,  "  For 
one  whole  year."  Rex  v.  Great  Marl&vo,  Fol.  5.  Rexv.  Jofie$^  1  Boti. 
27.     •*  For  one  year  next  ensuing."     Rex  v.  BurdeVf  4  T.  R,  778. 

1  Bott.  30.  **  For  one  year  next  ensuing  the  date  hereof."  Rex 
T.  Stubbsj  2  T.  R.  395.     1  JBotf .  30. 

According  to  the  direction  of  the  statute  (or,  if  it  be  a  township,) 
the  statutes^Ji  The  right  of  appointing  overseers  for  parishes,  is 
founded,  as  we  have  seen  on  43  Eliz.  c.2.  $  1.  54  Geo.  3.  c.  91  •» 
59  Geo.  3.  c.  12.  f  6.  &  17  Geo.  2.  c.  38.  J  3.  And  for  townshipa, 
on  the  same  enactments  coupled  with  the  provisions  of  13  &  14 
C. 2.  c.  12.   §21.22.  and  of  59 Geo.  3.  c .  12.  §  35. 

GfWn  under  our  hands  and  seals  this  25th  da^  ^y* March  [or, 
imthin fourteen  days  q/ler.'} 

E.  M.        (L.  S.) 
G.  C.         (L.  S.) 

* 

In  order  to  authorise  the  appointment,  it  has  been  generally 
considered  requisite,  not  only  tnat  the  justices  sign  and  seal,  but 
that  their  signing  and  sealing  be  in  each  other's  presence ;  for  the 
function  is  not  ministerial  merely,  like  the  allowance  of  a  rate,  but 
judicial ;  and  it  is  fit  therefore  that  the  magistrates  confer,  and 
that  the  resalt  of  their  conference  be  the  ground  of  their  determin- 
ation. Indeed  it  is  a  general  rule  that  where  a  statute  requires 
the  concurrence  of  two  magistrates,  they  should  both  act  together. 
Rex  T.  Arnold,  1    Str.  101.     1  Bott.  16.     Rex  v.  Great  Marlon^ 

2  East.  244.  1  Bott.  18.  Rexr.  Forrest,  3  T.  R.  38.  1  Bait.  17. 
But  from  the  analogy  of  a  more  recent  case,  respecting  a  war- 
rant signed  by  commissioners  of  bankrupts,  it  may  be  croUectcd 
that  the  spirit  of  this  rule  is  satisfied  if  the  magistrates  have  in  fact 
conferred  and  agreed,  leaving  nothing  to  be  done  but  the  acts 
of  signing  and  sealing,  though  those  acts  afterwards  be  done  by 
them  asunder.-    Battyev.  Gresley  and  others,  8  East.  327- 

i7G.2.c.3B.^  Stat.  17  G^a.  2.  r.  38.  §S.  enacts,  that  if  any  overseer  shaH 
Onanarerseer's  ^jg^  o|.  remove  from  the  place  for  which  he  was  appointed,  or  be- 
^!u^  to  ^^  come  insolvent,  before  the  expiration  of  his  office,  on  oath  thereof 
choose  another.   1^^^^*  1^  shall  be  lawful  for  two  justices  of  the  peace  to  appoint 

another  overseer  in  his  stead,  who  shall  continue  in  office  until 
O^naa  re-  s>ew  overseers  are  appointed ;  and  if  any  overseer  shall  remove  as 
mcmng, nhell  aforesaid,  he  shall,  before  such  removal,  deliver  over  to  some* 
deliver  bis  so-  churchwarden,  or  other  overseer  of  the  same  place,  his  accounts 
^ujp^vwdens  ^®"^®^  "*  aforesaid,  with  all  rates,  assessments,  books,  papers, 
1^0,  *   sums  of  money,  and  other  things  concerning  his  office,  under  the 

like  penalties  as  are  inflicted  by  this  act  on  an  overseer  refusing 
•Rg/tcQiton  of  ^^  ^  ^^®  uane  after  the  expiration  of  his  office ;  and  if  any  over- 
oTcrseentose-  seer  shall  die  as  aforesaid,  his  executors  or  administrators  shalK 
count  in  40  within  forty  days  after  his  decease,  deliver  over  all  things  eon- 
^3r**  ceming  his  office  to  some  churchwarden,  or  other  overseer  of  the 

same  place ;  and  shall  pa^  out  of  the  assets  left  by  such  overseer, 
all  sums  of  money  remaining  due,  which  he  received  by  virtue 
of  his  said  office,  before  any  of  his  other  debts  are  paid  and 
satisfied. 

flapplementary  When  the  full  number  has  not  been  appointed  by  the  first  in- 
^fpimninit.       strument,  it  seems  competent  to  the  justices  to  add  the  rest  by 

one  or  more  supplementary  appointments.       Rex  v.   Bf^nd^ 


S  1. 6. 7.        (Overseers,  Appointment.)  35 

1  BoU,  21.     JUx  V.  Morris,  4  T.  R,  550.     1  BoiL  23.     Ei  vide  per 
Lawrence  J.  Rex  v.  Clifton,     2  £a«/.  177« 

Lastly.  Every  overseer  who  continues  living  solvent  and  resi- 
dent, will  remain  in  office,  until  the  expiration  of  the  period 
limited  for  the  appointment  of  the  next  year  s  overseers.  Rex  v. 
Sparrow,  1  Bott*  25.  1  Nol.  P.  L.  50.  But  not  longer,  even 
though  no  successors  be  appointed ;  nor,  as  it  seems,  does  the 
authority  even  of  the  churchwardens,  as  overseers  of  the  poor, 
continue  beyond  the  expiration  of  the  overseer's  term,  though 
'*  liable  to  be  revived  by  tlie  appointment  of  new  overseers,  if  the 
churchwardens  continue  in  omce  beyond  the  overseer's  regular 
year."  Vide  1  NoL  P.  L.  c.  2.  Part  2.  ad  Jinem,  vide  etiam 
per  Ltd.  EUenborough  C.  J.  Rex  v.  St.  Margaret's,  Leicester, 
8  East.  333. 

7*  Q/*  the  remedies,  as  well  to  obtain  as  to  enforce  or  ax>oid  an 
appointment,  and  herein  of  appeals,  S^c, 

The  next  matters  to  be  considered  are,  the  remedies  as  well  (1 ) 
to  obtain  an  appointment  where  none  has  been  made  within  the 
]>roper  time,  as  (2)  to  enforce  (A)  or  to  avoid  (B)  an  appointment 
already  made. 

!•  If  the  magistrates  will  not  make  an  appointment  within  the 
proper  time,  a  mandamus  may  be  obtained  from  the  court  of 
K*  B.  to  compel  them.  1  Nol.  P.  L.  44.  See  also  43  Elix.  c.  2. 
i  10.  ante  p.  18. 

2*  (A)  If  the  magistrates  have  already  made  an  appointment, 
it  may  be  enforced  against  the  overseers  themselves^  by  indict- 
ment (a),  if  they  refuse  to  take  the  office  upon  them ;  or  gene- 
rally (6)  by  obtaining  a  confirmation  from  the  Court  of  K.  B. 

2.  (B)  On  the  other  hand,  when  the  object  is  to  avoid  the  ap-  Hilton  t. 
pointment,  that  object  may  be  attained  not  only  in  defending  an   PawU; 
indictment  for  refusal  of  the  office,  or  in  bringing  an  action  of  ^![?'  ^*''  '^' 
trespass  or  replevin,  for  taking  of  a  distress  under  a  rate  made  by  tJ^^^  ^pli^ 
illegal  officers,  or  in  opposing  the  motion  for  the  confirmation;  bam^^' 
but  the  appointment  may  be  directly  impeached  either  by  the  7£at.i. 
______  ____^ ^  ^^  '^^^ 

'^      ' —      Rudd  ▼.  Foster* 

(a)  The  remedy  agiinst  an  overaeer  refusing  to  take  the  office  upon  him  ia  by    i  Uott'  34  * 
indictment.     iZ«r  v./onet,  2  Sir.  1146.    2Sess.  Ca.  187.     1  Bott.  337.     1  NoL    jhurvv  TalboU 
P.L.  38.    He  is  OTCrsc>er  completely  by  the  appointment  under  the  hand  and   ^  Si2c  'sss. 
seal   of  the  magifttrates,  until  on  appeal,  the  sessions  have  allowed  his  excuse,    j^  ^    Forrest^ 
or  until  the  court  of  JT.  J9.  have  pronounced  his  appointment  void ;  but  its  in-  5  x  R  gg* 
validity  seems  a  good  answer  to  such  an  indictment,  and  may  be  taken  advantage   «  UntL  jti 
of  by  demurrer*  where  its  insufficiency  appears  on  the  face  of  tlie  indictment 
itseiC     Bex  v.  Panfy,  I  BoU.  339.    Rex  v.  Burder,  4  T.  R.  778.     1  Bott.  30. 
It  would  probobly  be  necessary  on  such  an  indictment  to  prove  that  he  had  rvs 
ceived  notice  of  his  appointment :  for  such  notice  is  requisite  even  to  warrant 
a  conviction  before  two  justices  in  penalties  under  43  £iiz,  for  neglect  of  his 
office,  where  notice  seems  the  less  important,  inasmuch  as  such  a  oonrtctioii 
must  aflege  the  defendant  to  have  accepted  the  office,  which  implies  that  he  must 
have  had  notice.    Bex  v.  Harmon,  1  Boit.  335. 

{b)  The  law  has  likewise  permitted  the  confirmation  of  the  appointment  by 
the  ooort  of  X,  B.  on  motion  to  that  effect,  when  it  is  brought  up  by  certiorari. 
But  it  ought  not  to  be  brought  up,  nor,  if  brought  up,  will  the  Court  ooniintt- 
it,  until  one  session  has  past  since  the  appointment  was  made,  so  as  to  give  to- 
the  paitica  interested  an  opportunity  of  appealing  against  it.  Rex  ▼.  Houlditch^ 
I  Baa.  68. 

c  4 
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dversedrs  thenvelred,  or  &^  4in^  o/*  the  pArii^ioierSf  in  afiy  6f  A^ 
following  ways : 
43  EL  c  2.  §6.      1.  birectly  by  art  apt>^f  against  tb6  appointttiftnl  ieself,  under 
AppeaL  43  £&.  ^,  2.  §  6.  ttriiicli  provides,  that  ?f  any  person  shidt  find  liifiii- 

self  aggrieved  by  any  act  done  bv  thef  said  justtcM,  he  may  ap- 
peal to  the  general  quarter  ftes«on«,  wtiose  order  therein  iMi 
bind  all  parues.  See  afso  stat.  17  Geo.  2.  r.  S8<  §  4*  Rer  v* 
Great  Mnrlow,  2  Ead.  244.    I  B(>//.  7 1 . 

Though  the  stat.  of  Elit.  did  n6t  confine  th^  aj^j^  fo  tb«  nesit 
iedsibns*  yet  tfa6  Matote  of  17  Gea.  2.  c.  38.  $  4.  imposed  that 
limitation,  at  the  same  time  allowing  costs  to  the  successful  party.. 
It  has  been  diippoS^d,  that  the  appeal  Mill  lies,  uild^r  the  stat.  of 
Elisfibethf  to  any  subsequent  session  ;  and  that  the  only  disadvan- 
tage of  not  appealing  to  the  next  sessions,  as  is  directed  h^  the 
statute  of  Geo*  2.  is  the  waver  of  the  costs  which  this  latter 
statute  allows.  But  it  is  now  d^ided,  that  this  provisi<lki  of  EHz. 
was  repealed  by  the  stat.  of  Geo.^  a<id  tliat  the  appeal  must  in  all 
cases  be  to  the  next  quarter  sessions  after  the  party  was  aggrieved. 
Ah:i  ¥.  Cbade  and  dthers,  I  Sott.  281.  lUx  t.  MiekkfiM^  1  Bott^ 
284*.  ^  Nol.  F.  Z.  997.  The- next  sCfssioM  will  alwsfys  meah  tlid 
tikiti  pbteible  sessions.  See  Rei  1r.  JuHkei  of  Susgest^  \BEast* 
207.  .  Et  per  Ld.  EOenborougk  C.  J.  in  Rex  v.  Justices  of  Es$eXf 

1  6.^  A.  210.  And  it  wfll  be  advitoble  fbr  him  to  serve 
^ach  of  the  juiltices  Who  have  made  the  appointm0nt»  and 
each  of  the  other  (yarish  ofteers  iHth  whdm  he  is  nominated  to  act^ 
with  a  copy  of  the  notice  of  appeal,  containing  the  grounds  of  h^ 
appealing,  which  inust  b^  done  ott  bt  befbre  the  last  day  allowed 
for  notices  <if  Appeal,  by  the  practice  of  the  ledsions  for  the  comK 

b  *?SIl^s*Sdl-  V'  ^^^^  ^^  ^^^  **  ^®  ^^  ^^^'  ^^  *^®  objection  be,  chat  the 
ingSHaoadfm'  appaffttm^nt  wte  tnade  bf  persons  who  wete  not  jnatices^  no  ap« 
jiutio«^  hat  htit  petil  ii  n^cessai^,  for  that  is  a  nullity ;  but  if  the  party  do  appeal 
Mngndh,  k  MhI  cM  the  petrsdiift  in  question,  m  hi«  notice  by  the  title  ^  fm- 
^^n^LjJhi^  ti^e^,  he  concludes  himself,  and  cabnot  be  heard  to  urge  that  ttiey 
^hMi^fli^.  ^^  ^^  ^ '  though  an  appoitittoeiit  by  nemoos  not  jdatiees  it  TOtd 
crer,  b«  iidflilt*  fpfo/kdOf  Without  appeal,  jret,  where  me  defect  of  Juritdiclion  ia 
ted.'  ihereiy,  that  the  Jtisuces  kre  neither  of  them  of  the  ptorum^  the 

Sesdc^k  ini)f  proper  way  to  obtain  the  avoidance  of  the  appointment  is  by  ap- 
Ib^  ihto  fhb  pealing.  Rea  v.  Fisher  and  Rex  v.  Tomil,  CaU.  1S5.  1  Sott-  69. 
^ISSSi.  i«r%«ftw»  V.  BUpt^n,  1  Str.  9004    1  Ncl.  P.  L.  52. 

jusuccB.  ^  ^^    j^^  appointment  may  likews^e  be  queMioiied  collaterally^ 

in  a»  appeal  against  an  oi'der  of  removal  made  td  an  extra-pato<* 
dual  place  having  no  officersi  or  td  a  township  or  other  minoir 
disCrictj  when  it  ought  to  have  been  made  to  the  parish  at  large  ; 
of,  ptrMbiy^  tb  a  jf»arish  at  large  when  it  ought  to  have  been  to 
one  of  the  tdWn^hipd  in  thAt  parish;  (a)  Re^  t.  DbiAtfiHi  Bnrt^ 
S.  C.  35.  Doling  V.  Siokehne,  Fort.  219.  1  BbH.  35.  Rex  V; 
tamvorth,  Cdd^  28.      1  Bot^.  45.      Rex  v.  Stoiddiffe,  Catd.  248. 

2  Bbtt.  690.    Another  mode^  tlie  tonverse  of  the  lasti  is  an  ap* 


(tt)  Nor  fk^  Rek  t,  Jtirfy  Stsphtn,  Burr,  S.  C  694.  I  BoH,  44.  b«  oonudcrad 
m  m  MtlftHt^  «|;iuMt  thi*  ^Mtfbrt :  fbr  ths  rMiottd  md  ddivt  17  of  the  pmiper 
Mft  to  tUe  ^ro^  diiftrfct;  i  e.  the  lomniHp,  thouah  it  w^  mUdescriUd  in  the 
oi&»  of  K^bfSt,  a>  A  psriaht  fWmi  tfrt  «!d<kttt  «f  hi  faavbig  fkt  Maft  Mm* 
as  the  pariah  in  which  it  was  comprehended. 
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peal  Agaiflsf  AH  order  of  reihoTftl  made  from  a  wrong  district* 
Foretl  i>f  D€Mt  T.  Pamh  of  Linton^  2  Salk.  4S7. 

Od'  any  of  these  appcsAh  to  the  seMions,  that  court  may,  if  it 
btvtf  aay  ddubtt  reserve  a  case  for  the  optnion  of  the  Comt  of 
K.B.  Besides  which,  a  P^rtjr  having  a  right  of  appeal,  may 
eitber,  witiiotit  exercistte  tnat  right,  jot  after  having  exercised  it 
uDsuccessfuHy,  remove  tne  appoiufment  into  the  Court  of  K.  B* 
hj  cefH&rAri^  and  nM>ve  that  it  he  c)ttashed,  at  any  thne  before  the 
eKpiratfoO  of  tb^  year  ibr  which  it  was  made ;  but,  it  seems,  not 
aftenrurds.  Upon  which  the  Cotul  will  go  into  the  consideration, 
Mtonly  of  defects  on  the  face  of  the  appointment,  but  of  extrin- 
sic matters  appearing  by  affidavit.  Reg  v.  Great  Marlow,  2  East. 
244.  I  BM.ll.  See  Rex  v.  Butler,  1  Biac.  Rep.  649.  Rex 
r.  Stmuhrd  Hill,  4M.&S.  SIB. 

Ret^.  Standard  HiU,   M.  B^Qeo.S.    4Af.&S.  S78.      An  Appointment  of 
^)(K>iiitment  by  two  lustices  of  overseers  of  the  poor,  may  be  re*  ^^^tj^ 
aoTed  into  the  court  of-  K.  B.  by  eerthrari,  without  appealing  J]^  £^- 
against  it  to  the  quarter  sessions,  and  the  Court  will  go  into  the  ^i^rmi, 
question  upon  affidavit,  whether  the  place  for  which  the  appoint*  Question  whe- 
meat  is  made,  be  a  township  or  vill,  and  if  it  appear  by  the  affida-  ther  a  townthip 
yks  that  it  is  not,  and  be  not  stated  to  be  such,  or  that  it  is  re-  P'  ^'"jf^  ^^ 
pated  to  be  such,  the  Court  will  quash  the  appointment.  l^divSu  ^ 

Lastly,  the  propriety  of  an  appointment  may  be  questioned  by 
notiott  Ibr  a  mandamus  to  be  airected  to  two  justices  of  the 
Mighbourfaood,  commanding  them  to  appoint  overseers  for  the 
proper  cBstrict;  This  ts  a  writ  of  ri^ht ;  but  according  to  Mr. 
Nmtty  [1  N(d.  P.  Zr,  96.  note  (4)]  it  is  not  applicable  to  imnro- 
per  snpointments  ibr  extra-parochial  phtces.  Rex  v.  Rufford, 
8  M<a.  39.  1  Bott.  S6.  dS)4.  Rex  v.  WMecky  1  BM.  38.  Rex 
V.  Sir  JVatU  Morton,  1  T.  R.  374.  1  Bott.  54.  Rex  v.  Justices 
of  Bedjbrdshirty  CatdAffl.  1  Bott.  4^.  Rex  v.  Justices  of  Pe- 
iefhofotmhj  CM.  238.  1  BoU.  50.  Rex  v.  Justices  of  Middlesex, 
1  Bott.  39. 

Having  thus  constdertfd  the  appointment  of  overseers  and  the 
rMnedies  fbr  enforcing  or  amding  such  appointment,  it  will  be 
proper  now  to  treat 

8.  0/  the  constitution  and  incidents  of  the  qffice  ; 
ifl  respect, 

1.  ^  the  Jurisdiction  belonging  to  U. 

2.  Of  the  general  duties  ana  potvers  annexed  to  it. 

3.  w*  the  privileges  Jot  its  support. 

4.  ^  the  remedies  against  its  abuse. 

1.  Where  k  parish  or  township  extends  into  more  counties  than  Juriadkcioou 
otttt  er  part  U«s  wkhln  the  libetlies  of  a  corporate  place  and  part 
without,  by  43  EUz.  c.  2.  $  9^  *«  7%e  said  ehnrcknardens  and 
ffitHm  or  mo&t  part  of  tkm,  of  the  said  parishes  thai  do  extend 
i^  mh  attetid  limits  and  jurudidtions,  •haU,  without  dividing 
^eMU^,  duly  ettetuie  their  office  in  aU  places  within  the  saSl 
f^rn,  fa  aJf  tmii^i  to  th^m  biBhmgtng." 

All  Mil  which  the  thurdiwlnraens  and  overseers  have  power  to  ^£1-  c.  s. 
^  tte  done  With  sufliuient  Jurisdiction  if  done  by  a  majority.  S  >•  ^-  ^* 
Aez  V.  BaftifoM,   1  Bott:  480.    This  body  thus  fkr  resembling, 
^^^  not  lechnieally  amounting  to  a  corporation.    Doe  ^m. 
Grundy  and  others  v.  Clarke,  14  East.  488. 
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17  G  3  c  38.  ^y  *'*^'  ^^  Geo.  3.  C.S8.  f  15.  Overseers  of  the  poor,  within 
c  1^  '  every  township  or  place  where  there  are  no  churchwardens,  shall 

Power  of  over,  from  time  to  time  do,  perform,  and  execute  all  and  every  the  acts, 
Mcra  where  powers,  and  authorities,  concerning  the  relief  of,  and  other  mat- 
there  are  no  ^|.g  qj^j  things  relating  to  the  poor,  as  churchwardens  and  over- 
churchwardens,   gggjg  q£  ^jjg  pQQ,.  „jgy  ^g^  perform,  and  execute  by  this  act,  or  any 

former  statute  concerning  the  poor ;  and  shall  lose,  forfeit,  and 
suffer  all  such  pains  and  penalties  for  neglect,  abuse,  or  non-per- 
formance thereof,  as  churchwardens  and  overseers  of  the  poor  arc 
liable  to,  by  virtue  of  this  or  any  former  statute  concerning  the  poor. 
59  G.  s.  c.  IS.  And  they  have  the  same  jurisdiction  as  to  the  acts  and  duties 
§  35.  reouired  by  59  Geo,  S.  c.  12.  §  35. 

2&3Ann.c.6.  The  Stat.  2&3  Ann.c.6.  g  S.  respecting  apprentices  to  the 
§  3.  sea -service,  had  also  given  to  the  overseers  of  townships,  all  the 

^^  ^'^  fc  powers  which  it  entrusted  to  churchwardens  or  overseers  of  a 
«ettUmcnt  It  parish  :  and  the  sututes  of  51  Geo.  3.  c.  80.  tfnd  54  Geo.  8.  c.  107. 
9ppienti€(0i)ip  legalise  the  execution  of  parish  indentures  and  certificates  in 
and  dcftnoto*  certain  instances  where  the  execution  would  otherwise  have  been 
IcHfiement  ht  defective  in  respect  of  the  number  or  authority  of  the  officers 
Crrtificatr*       executing  it. 

The  overseers  have  by  law  the  custody  o(  the  instruments  by 
which  they  are  appointed.  Rex  v.  Stoke  Goldingf  MASiT^lB.SpA, 
1 73.  Phill.  Ev.  488.  4M  edit. 
General  duties  2.  The  ffcneral  duties  and  powers  of  overseers  are  declared  by 
and  powers.  gtat.  43  EUz.  C.2.  ^  1  &  ^.  which  enact,  that  the  churchwardens 
&^i  ^k  ^  ^'  ^^^  overseers,  or  the  greater  part  of  them,  shall  take  order  from 
'   '  time  to  time,  by  and  with  the  consent  of  two  or  more  such  justices 

of  peace  as  is  aforesaid,   for  setting  to .  work  the  children  of  all 
such  whose  parents  sliall  not,  by  the  said  churchwardens  and  over- 
seers, or  the  greater  part  of  them,  be  thought  able  to  keep  and 
maintain  their  children ;  and  also  for  setting  to  work  all  such  per- 
Who  shall  be      sons,  married  or  unmarried,  having  no  means  to  maintain  them, 
***«d  towards     ^^d  use  no  ordinary  and  daily  trade  of  life  to  get  their  living  by : 
therebef  of  the  ^^^  ^^^  ^^  ^.^j^^  weekly  or  otherwise  (by  taxation  of  every   m- 
^^^  '  habitant,  parson,  vicar  and  other,  and  of  every  occupier  of  lands, 

houses,  tithes  impropriate,  propriations  of  tithes,  coal-mines,  or 
saleable  underwoods  in  the  said  parish,  in  such  competent  sum 
A  convenient  and  sums  of  money  as  they  shall  think  fit, )  a  convenient  stock  of 
stock  ihall  be  flax,  hemp,  wool,  thread,  iron  and  other  necessary  ware  and  stuff, 
provided  to  set  j^  g^^  ^jjg  p^^^,  ^n  work :  and  also  competent  sums  of  money  for 
wwk^'  ^°  *^^  towards  the  necessary  relief  of  the  lame,  impotent,  old,  blind. 
The  names  of  &nd  such  other  among  them,  being  poor  and  not  able  to  work,  and 
■uch  as  receive  also  for  the  putting  out  of  such  children  to  be  apprentices,  to  be 
collection  to  be  gathered  out  of  the  same  parish,  according  to  the  ability  of  tlie 
'*8>f^^>^'"  *  same  parish,  and  to  do  and  execute  all  other  things,  as  well  for 
3&  4  W  &  M.  ^^^  disposing  of  the  said  stock  as  otherwise  concerning  the  pre- 
c.  11.  §  11.        mlses,  as  to  Uiem  shall  seem  convenient. 

43  £1.  c.  8.  i  ^'  ^^<^^^  ^^  churchtoardens  and  overseers  so  to  be  nominated. 

The  oveneein  or  such  of  them  as  shall  not  be  lett  by  sickness  or  other  just  ex» 
shall  meet  once  cuse,  to  be  allowed  by  two  such  justices  of  peace  or  more  as  is 
every  month,      aforesaid,  shaU  meet  together  at  the  least  once  every  month  in  the 

church  qfthe  said  parish,  ujwnthe  Sunday,  in  the  afternoon  after 
divine  service^  Uiere  to  consider  of  some  good  course  to  be  taken, 
and  of  some  meet  order  to  be  set  down  in  the  premises. 
Privileges,  &e.       3.  f  q^  protection  of  the  churchwardens  and  overseers  against 
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▼escatious  actions,  which  the  execution  of  their  various  duties 
•eened  likelj  to  bring  upon  them,  the  legislature  passed  the 
sereral  enactments  of  is  £liz^  c.  2.  $  19.  7  •/•  1.  c.  5.  21J.  1. 
€.  12.  17  Geo,  2.  c.5.  §34.  17  Geo.  2.  r.S8.  $8.4*  10.  and  24 
Geo,2.c.^*  §6»l*SfS.  giving  various  advantages  to  parisK  of- 
ficers in  such  actions  with  respect  to  forms  of  pleading,  to  costs, 
and  other  important  matters. 

B^  the  7  c/.  1.  c.  5.     If  any  action  shall  be  brought  against  any  7  j.  1.  c.  5. 
Justice  of  the  peace  or  constable  (and  by  21 «/.  !•  c.  7.  against  any  May  plead  the 
churchwarden  or  overseer  of  the  poor,  or  other  person  who  in  their  general  iawa. 
aid  or  by  their  commandment  should  do  any  thing  concerning 
their  offices),  he  may  plead  the  general  issue,  and  give  the  speciai 
matter  in  evidence ;  and  if  a  verdict  shall  pass  for  him,  or  the 
plaintiff  shall  be  nonsuit  or  suffer  discontinuance,  he  sliall  have  Doubla  aosts. 
double  costs.    And  such  action  shall  be  laid  in  the  county  where 
the  fact  was  committed,  and  not  elsewhere. 

By  the  43  Eliz.  c.  2.  $  19.     Persons  sued  for  any  thing  done  on  43  £1.  cs.  §  1 9. 
that  act,  may  plead  the  general  issue,  and  give  the  special  matter 
in  evidence ;  and  if  a  verdict  be  found  for  the  defendant,  or  the 
plaintiff  be  nonsuit,  the  defendant  shall  have  treble  damages  with  Treble  damage* 
costs,  to  be  assessed  by  the  jury  in  case  of  the  issue  tried,  or  by  a  *^  *^^ 
writ  to  enquire  of  the  damages  in  case  the  plaintiff  is  nonsuit. 

And  by  the  24  Geo.  2.  c.  44.    No  action  shall  be  brought  against  24  G.  2.  c.  44. 
any  constable^  headboro^h^  or  other  officer^  or  any  person  acting  by  No  action  to  be 
his  order,  and  in  his  aid,  for  any  tmnff  done  in  obedience  to  the  ^"^iMigbt  until  a. 
warrant  of  a  justice  of  the  peace,  until  demand  hath  been  made,  ^f  ^^k^^" 
or  left  at  the  usual.place  of  his  abode,  by  the  ^irty,  or  by  his  ^|,y,n,^q^^  „|j 
attorney,  in  writing,  signed  by  the  party  demanding  the  same,  of  refuaed.' 
the  perusal  and  copy  of  sudi  warranty  and  the  same  hath  been 
refused  or  neglected  for  six  days  after  such  demand ;  and  if  after 
compliance  therewith,  an^  such  action  shall  be  brought,  without 
makmg  the  justice  who  signed  such  warrant  defendant,  on  pro- 
ducing and  proving  such  warrant  at  the  trial,  the  jury  shall  give 
their  verdict  for  the  defendant,  notwithstanding  any  defect  of  juris-* 
diction  in  the  justice.     And  if  such  action  be  brought  jointly 
against  the  justice  and  such  constable,  headborough,  or  other  officer, 
or  person  acting  in  his  aid  as  aforesaid ;  then  on  proof  of  such  war- 
rant, the  jury  shall  find  for  the  defendant.     And  if  the  verdict  shall 
be  ffiven  against  the  justice,  the  plaintiff  shall  recover  his  costs 
against  him,  to  be  taxed  in  such  manner  by  the  proper  officer,  as 
to  include  such  costs  as  the  plaintiff  is  liable  to  pay  to  such  de* 
foidant  for  whom  such  verdict  shall  be  found  as  aforesaid. 

Jackson's  case,  Lqft.2^9.    BuU.N.P.2^.     I  Bott.S25.     An  Oreneenoftfae. 
action  of  trespass  was  brought  by  the  plaintiff  against  the  over-  poor,  and  all 
seers  of  the  poor  for  taking  his  gelding.     They  Sieged,  that  by  officers  acting^ 
virtue  of  their  office,  and  in  puisuance  of  a  justice's  order,  they  '»'»<l«'*J»»"oe'» 
levied  satisfaction  for  a  poor  rate,  which  was  the  trespass  com-  JllJUhl^^e  pn>- 
plained  of.    It  was  objected  on  the  trial,  that  by  the  statute  of  tection  of  the 
24  Geo.  2.  c.44.  demand  should  have  been  made  of  the  perusal  84  G.  s.  c.  44. 
and  copy  of  the  justice's  warrant,  and  six  days'  neglect  or  refusal. 
And  the  judge  who  tried  the  cause  being  of  the  same  opinion,  the 
plaintiff  was  nonsuited.    It  was  moved  for  a  rule  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside.     Against  the  rule  it  was 
asgued,  that  this  act  of  24  Geo.  2#  was  a  remedial  act,  and  to  be 
construed  $0  as  to  suppress  the  mischief,  and  advance  tlie  remedy. 
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That  the  mischief  was^  that  justices  of  the  peace  were  often  en- 
snared  by  surprise  on  some  little  inadvertency  inti>  which  they 
had  fallen ;  that  the  remedy  was,  gtyiog  them  a  power  to  rectify 
that  inaccuracy  or  mistake;  so  as  neither  the  person  affected  by  it 
mteht  suffer,  nor  the  justice  be  Texatiously  harassed.  That  in 
orobr  to  this,  notice  is  required  by  the  statute,  to  give  the  party  a 
power  of  tendering  amends,  bringmg  money  into  court,  or  pleadii^ 
as  he  shall  be  advised.  That  constables  and  headboroughs  are 
likewise  by  the  said  act  of  24  Geo,  2.  not  to  be  proceeded  against, 
without  demand  and  perusal  of  the  warrant.  That  ckurchtoanfens 
and  overseers  of  the  poor  are  within  the  same  reason,  and  therefore 
within  the  remedy.  That  after  constables  and  headboroughs  are 
added,  other  officers* — By  Ld.  Mansfield  and  the  Court :  Thc^  are 
clealy  within  the  act  of  24  Geo.  2.  The  justice's  warrant  is  the 
authority  under  which  they  act.  To  extend  the  benefit  of  the 
statute  of  21 «/.  was  the  intent  of  the  statute  of  24  Geo.  2.  and  all 
officers  acting  under  a  justice's  warrant  are  included  in  it. 

Also  in  the  case  a£  Harper  v.  Carr^  E.  37  Geo.  3.  7  7'.  R.  270. 
1  Batt.  326.  it  was  determined,  that  a  churchwarden  making  dis- 
tress for  a  poor  rate  under  a  warrant  €^  two  justices,  is  entitled  to 
the  protection  of  24  Geo.  2.  c.44.  (anie^H.) ;  and  that  granting 
such  warrant  is  a  judicial  and  not  a  ministerial  act ;  and  that  the 
murty  ought  first  to  be  summoned  to  hear  what  he  hath  to  say  in. 
his  defence,  before  a  warrant  of  distress  be  issued* 
RemediM  ^-  ^^  ^®  Other  hand  tlie  legislature  has  not  left  the  public 

■gainst  over-       without  convenient  remedies  against  these  officers,  when  they 
»«•»•  neglect  their  functiwis,  abuse  their  powers^  or  refuse  to  fulfil  their 

contracts, 
s  Nol.  P.  L.  For  all  neglects  of  duty,  and  abuses  in  office,  as  well  as  for  non- 

c  36.  $  I .  acceptance  of  the  office  itself,  they  are  punishable  by  indictment ;. 

cf  1  s.  ^\  3  ^     '"^  where  the  abuse  has  been  very  flagrant  the  court  (^  K.  D.  has 
^       ^  '         sometimes  granted  an  information.    2  ^o^  ,P.  £.  374.    Rex  r.. 

aiaughUr,  Cold,  247.  n  (a). 

In  many  instances  penalties,  are  inflicted  to  be  recovered  by 
action,  or  levied  on  conviction  by  magistrates.  See  the  enact- 
mento  of  43  Eliz.  c.2.  $  2.  3 4* 4  ^.  4*  M.  c.  11.  $  10.  17  G.^^ 
<;.  5.  $  !•  9  Geo.  3.  c.  37*  56  Geo.  3.  c.  139.  §  6.  and  more  par* 
ticularly  33  Geo.  3.  c.  55.  §  I.  post.  ''^' 

45JB1.  c  2.  §<•       In  general,  overseers  absenting  themselves  withoui  lawful  cause 

from   the  monthly  meeting  enjoined  by  43  Eliz.  c.  2.    {  2.  or 
Fbnsliyof  20i.    being  negligent  in  their  office,  shall  forfeit  for  every  default,  20«. 

to  the  poor,  to  be  levied  by  one  of  the  churchwardens  or  overseers, 
by  warrant  of  two  justices  (1  Q.)  by  distress ;  or  in  default  thereof, 
any  two  such  justices  may  commit  the  offender  to  the  common 
gmolt  there  to  remain*  without  bail  or  mainprize^  till  the  said  for- 
mtnre  shall  be  paid. 

But  this  penalty  for  not  meeting  in  the  church  shall  not  be  in- 
flicted on  overseers  of  extra-parochial  places,  because  they  have 
no  church  to  meet  in.  8  Mod.  40.  And  no  overseer  can  be  ad- 
judged ruihy  of  ld)Benting  himself  from  the  meeting  until  he 
have  had  personal  notice  of  his  appointment.  Res  v.  Harman^ 
1  BoU.  385. 
OvcrsMn  are  ^^  ^^  overseer  do  not  provide  for  the  poor,  he  is  indictable ; 
indictable  for      afid  if  he  relieve  the  poor  when  there  is  no  nacessity  for  it»  it  is 
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a  mbdemeanon     Tawn^ficatf.  £•    S  itfmi.     16  Vin.  A6r.  tide  not  relming 
9«if,  415i.    l^o/^SS3.    2Nol.P.L.^72.  the  poor,  &c 

By  the  17  Geo. 2.  c  38..  (  14*.    Any  chiurcfawfurdea,  oveneer«   17  g.  2.  cas. 
or  olher  parish  officer  negiectiiig  to  obey  any  directions  of  that  i  14. 
act,  where  no  penaitjr  is  provided  hy  that  act  before,  being  con^  Penalty  of  aof. 
▼icted  thereof  on  oath  before  two  justices,  in  two  calendar  months  f^  ^  exceed. 
after  the  offence  committed,  shall  forfeit  not  exceeding  51.  nor  ^'^^    ' 
less  than  20f.  to  the  use  of  the  poor,  to  be  levied  by  distress.  ^^^'  ^'  ^'  ^^' 

By  SS  Geo.  3.  c.  55.  $  1.  it  is  provided,  that  two  justices  at  any  Puiiiahment  for 
special  or  petty  sessions,  upoa  ceoiplaint  upon  oath  of  any  ne«  neglect  of  duty. 
gleet  of  duty,  or  disobedience  of  any  lawful  warrant  or  order  of 
auiy  justice,  bv  any  overseer  of  the  poor  or  odier  parish  officer, 
^uch  person  having  been  duly  summoned  to  appear  and  answer 
such  cnai^e,)  may  impose,  upon  conviction,  any  reasonable  fine 
sat  exceeding  4G».  upon  such  overseer  or  other  pariah  officer,  as 
a  pimishment  for  such  disobedience  or  neglect  of  duty ;  and  if 
not  .paid  may  by  their  warrant  levy  the  same  by  distress  and  sale 
of  me  goods  and  chattels  of  such  ofiender,  rendering  to  him  the 
overpkis  (if  anv)  after  deducting  such  fine  and  the  charges  of  such 
difilress  and  sale ;  to  be  applied  to  the  poor  of  the  parish  or  place 
where  such  oflfender  shall  reside,  at  the  discretion  of  such 
justices ;  and  for  want  of  such  distress,  such  offender  shall  he 
comnaitted  to  the  house  of  correction  for  any  time  not  exceeding 
ten  dm. 

$  1  •  If  any  person  shall  think  himself  aggrieved,  he  may  appeal  to    Appeat 
the  -next  sessions,  upon  giving  ten  days*  notice  thereofl 

§  2.  And  no  person  acting  under  any  such  warrant  of  distress, 
shall  be  deemed  a  trespasser  ad  initio,  by  reason  of  any  irregularity 
in  such  warrant  or  proceedii^s  thereupon. 

And  by  3  fF.  c.  11.  ^  12.  In  all  actions  to  be  .brought  in  the   ^'itnesHes. 
courts  at  IVeitmimterf  or  at  the  assizes,  for  the  recovery  of  any 
sum  mispent  or  taken  to  their  own  use  by  the  churchwardens  or 
overseers,  the  evidence  of  the  .parishioners,  olher  than  such  as 
receive  alms,  shall  be  admitted. 

Stat.  4S<j^o.  3.  c.  96.  §  18.  inflicts  a  penalty  not  exceeding  48G.S.  c.  96. 
\Ql.  nos  less  than  40;.  upon  any  overseer  neglecting  to  give  in-   §  is. 
^nnation  to  a  justice  of  the  peace  of  any  lunatic  pauper.     See 
ViA.  IIL  title  ILtwatic»,  p.  282. 

And  slat.  59  G«o.  3.  c*  127.  §  8.  imposes  a  like  penalty  upon   59  G.  3.  c.127. 
oveneers  of  the  poor  neglectiag  to  give  iofomation  to  a  juslioe   §3- 
flf  the  peace  as  to  the  state  m  the  lunatic    See  Vol.  III.  title 
ftmatipp,  p.  293. 

Upon  mt  'Contracts  of  overseers,  expeess  or  implied,  for  ne*   sNoL  P.L. 
eeasaries  furoishfid  to  the  use  of  the  poor  or  otiierwise,  tiie  oom*  ^^^' 
■Mm  'action  of  asmunpsii  lies  against  them  as  against  all  other 
persons ;  and  they  are  liable  in  dsmagesfor  acts  done  .by  them, 
wiibout  authority,  or  in  abuse  of  their  offioe.     See  Simmons  v. 
WOmat,  3  Etp.  92.    LanA  v.  Bunce,  At  M.tf  S.  2IB. 

Stet.  55  (ho.  S.c.  137»  §  6.  enaoteytthat  no  chunshwarden  or  550.S.  0.157. 
oveneer  of  the  poor,  or  other  person  or  peraons  in  whose  Jiands   h  6. 
the  coUection  of  the  fates  for  the  relief  m  the  .poor,  or  the  pro-  Persons  haTing 
▼iding  for,  ordering,  management,  conlroul,  or  directum  of  the  ^^  ™!f|!P~ 
poor  of  any  parish  or  parishes,  tomriiip  or  towosfaipB,  Jiamlet  -or  "ot"tobecon^' 
hamlels,  pteoe  or  places,  shall  or  maybe  phiced  jointly  with  or  cernedincon- 
indcpetident  of  such  churchwardens  and  overseers,  or  mny  of  tracts,  &c. whilst 

in  office. 
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them,  under  or  by  virtue  of  any  act  or  acts  of  parlMime»t»  sha]], 
either  in  his  own  name,  or  in  the  name  of  any  other  person  or 
persons,  provide,  fumishy  or  supply  for  his  or  their  own  profit,  any 
goods,  materials,  or  provisions,  for  the  use  of  any  workhouse  or 
workhouses,  or  otherwise,  for  the  support  and  maintenance  of  the 
poor,  in  any  parish  or  parishes,  toMinship  or  townships,  hamlet  or 
hamlets,  place  or  places,  for  which  he  or  they  shall  be  appointed 
as  such,  during  the  time  which  he  or  they  shall  retain  such  ap- 
pointm'ent,  nor  shall  be  concerned,  directly  or  indirectly,  in 
furnishing  or  supplying  the  same,  or  in  any  contract  or  contracts 
relating  thereto,  under  pain  of  forfeiting  the  sum  of  100^.,  with 
full  costs  of  suit,  to  any  person  or  persons  who  shall  sue  for  the 
same  by  action  of  debt,  or  on  the  case,  in  any  of  his  majesty's 
courts  of  record  at  Westminster;  in  which  action  or  actions  no 
essoign,  protection,  wager  of  law,  or  more  than  one  imparlance 
shall  be  allowed :  Provided  nevertheless,  that  if  it  shall  happen 
in  any  parish  or  parishes,  township  or  townships,  hamlet  or  ham- 
lets, place  or  places,  that  a  person  or  persons  competent  and 
willing  to  undertake  the  supply  of  any  of  the  articles  or  things 
required  for  such  workhouse  or  workhouses,  or  for  the  use  of  the 
poor  there,  cannot  be  found  within  a  convenient  distance  there- 
tirom,  other  than  and  except  some  or  one  of  the  churchwardens 
and  overseers  of  the  poor,  or  other  person  or  persons  having  the 
ordering,  managing,  controul  or  direction  of  the  poor,  in  such 
parish  or  parishes,  township  or  townships,  hamlet  or  hamlets, 

J>lace  or  places,  then  and  in  every  such  case  it  shall  and  may  be 
awful  to  and  for  any  two  or  more  neighbouring  justices  of  the 
peace  (proof  thereof  having  been  first  duly  mi^e  before  them 
upon  oath,  and  which  oath  such  justices  or  any  one  of  them  are 
and  is  hereby  authorised  and  empowered  to  administer)  by  certi- 
ficate imder  their  hands  and  seals,  to  permit  and  suffer  any  one  or 
more  of  such  churchwardens  and  overseer^  or  other  such  person 
or  persons  as  aforesaid,  to  contract  and  a^ree  for  the  furnishing 
and  supplying  of  any  articles  or  things  which  may  be  required  for 
such  workhouse  or  workhouses,  or  otherwise,  for  the  use  of  the 
poor  of  such  parish  or  parishes,  township  or  townships,  hamlet  or 
hamlets,  place  or  places,  during  tlie  time  which  he  or  they  may 
retain  such  appointment,  any  thing  herein  Contained  to  the  con- 
trary notwithstanding ;  and  such  certificate  shall  be  entered  with 
the  clerk  of  the  peace  or  town  clerk  of  the  county,  city,  town, 
or  district,  in  which  such  person  or  persons  shall  reside,  and  a  copy 
thereof  lefl  with  him,  for  which  entry  every  such  clerk  shall  receive 
Is.  and  no  more ;  and  from  that  time,  every  person  and  persons 
named  in  any  such  certificate  shall  be  discharged  from  any 
penally  to  which  he  or  they  would  otherwise  be  liaible  under  this 
act,  for  furnishing  or  supplying  any"  such  articles  or  thines  as 
aforesaid ;  and  in  case  any  action  or  suit  for  the  recovery  of  any 
such  penalty  as  aforesaid  shall  be  commenced  against  any  person 
or  persons  to  whom  such  certificate  shall  have  been  granted  as 
aforesaid,  it  shall  and  may  be  lawful  to  and  for  such  person  or 
persons  to  plead  generally,  that  he  or  they  was  or  were  duly 
discharged  from  any  liability  to  such  forfeiture,  by  a  certificate 
granted  according  to  the  provisions  of  this  act ;  and  upon  due 
proof  beinff  given  of  such  certificate,  and  of  such  entry  thereof 
es  aforesaia,  the  jury  shall  find  a  verdict  for  the  defendant  in  such 
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action  or  suit ;  and  if  the  plaintiiF  or  plaintiffii  shall  become  non- 
suited, or  discontinue  his»  her,  or  their  action ;  or  if  verdict  shall 
pass  against  him,  her,  or  them  ;  or  if  judgment  shall  be  had  against 
him,  her,  or  them,  on  demurrer  ;  then  the  defendant  or  defendants 
in  such  action  shall  have  double  costs,  and  have  such  and  the 
like  remedy  for  the  recovery  of  the  same  as  any  defendant  or 
defendants  have  or  hath  for  recovering  costs  of  suit  in  any  other 
cases  by  law. 

In  a  very  recent  case  it  was  decided  by  the  court  of  K.  B.  Froctorv.  Msb. 
that  thik  statute  of  55  Geo,  3.  c.  137.  §  6.,  onlv  prohibits  church'^  waring, 
wardens  or  overseers  from  supplying  the  workhouse  or  the  poor  J'™*^^*  ?'^- 
of  the  parish  generally ;  and  therefore,  where  an  overseer»  re*  ^"'^ 
cei?ing  an  order  for  the  relief  of  A,  W.y  an  individual  pauper, 
paid  l^r  part  in  money,  and  by  her  consent,  gave  her  the  re* 
matnder  in  goods  from  his*  shop ;  such  overseer  was  not  liable  to 
the  penalty  of  lOtf.  imposed  by  the  act.  And  Baylejf  J.  said. 
The  object  of  the  act  was,  to  prevent  imposition  upon  the  parish 
by  the  overseers.  If,  therefore,  goods  are  required  for  the  parish 
workhouse,  or  if  any  other  general  supply  for  the  poor  is  wanted, 
the  overseer  is  not  to  furnish  that  supply ;  but  it  seems  to  me, 
these  are  the.  only  cases  contemplated  by  the  act.  Where 
a  pauper  carries  an  order  for  relief  to  the  overseer,  he  has  a 
right  to  demand  it  in  money ;  and,  in  case  of  refusal,  has  a 
speedy  remedy,  by  complaint  to  the  justice  who  made  the  order. 
If  the  conduct  of  the  overseer  in  selling  the  articles  be  oppressive, 
the  justice  may  punish  him  for  it ;  but,  if  the  overseer  be  abso<« 
lutely  prohibited  from  selling,  it  might  be  an  hardship  upon  the 
pauper.  For  there  being  no  words  distinguishing  the  case  of 
money  laid  out  by  the  pauper,  after  full  payment  by  the  over- 
seer, from  that  of  a  payment  partly  in  goods  and  partly  in  moneVf 
a  pauper  might  be  compelled,  in  case  the  overseer  kept  the  only 
shop  m  the  village  where  the  articles  were  supplied,  16  go  to  a 
very  inconvenient  distance,  for  the  purpose  of  purchasing  them 
from  some  one  else. 

Hdroyd  J.  However  desirable  it  may  perhaps  be  to  prevent 
the  mischief  attending  such  cases  as  the  present,  yet  we  cannot 
extend  a  penal  statute  so  as  to  bring  this  case  within  it.  The 
words  of  toe^  statute  appear  to  me  applicable  only  to  a  general 
Mpply  of  the '  poor  by  the  parish  officers.  This  case,  therefore, 
does  not  fall  within  the  act. 

For  the  regulation  of  parish  vestries,  see  58  Geo*  3.  c.  69.,  and 
59  Geo.  3.  c.  85.  post.j  §  III.  5. ;  and  for  the  establishment  of 
select  vestries,  see  59  Geo*  3.  c.  12.  post.,    §  III.  6. 

9.  Q/*  recovering  possession  of  parish  houses  or  lands. 

And  by  59  Geo.  3.  c.  12.  §24.,  after  reciting,  that  whereas  dif*  59  o.  j.  e.  it. 
Realties  have  frequently  arisen,  and  considerable  expenses  have  JusUccs  em- 
sometimes  been  incurred,  by  reason  of  the  refusal  of  persons  powoed,  in 
who  have  been  permitted  to  occupy,  or  who  have  intruded  them-  J!?*'"  S**^  ** 
selves  into  parish  or  town  houses,  or  other  tenements  or  dwellings  nrwlnn  nf  ramili 
bailtor  provided  for  the  habitation  of  the  poor,  or  otherwise  belong*  houses  to  ofcr- 
iog  to  such  parishes,  to  deliver  up  the  possession  of  such  houses, 
tenements,  or  dwellings,  when  thereto  rei^uired ;  and  at  is  expe* 
diem  to  provide  a  remedy  for  the  same ;  it  is  enacted^  that  if  any 


59  G.  5.  c.  12. 
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peraon  who  shall  have  been  penniued  to  occupy  any  pariA  or 
tosm  house,  or  any  other  tenement  or  dwelling  belonging  to  or 
provided  by  or  at  the  charge  of  any  parish,  for  the  habitation  of 
the  poor  thereof,  or  who  shall  have  unlawfully  intruded  himself 
or  herself  into  any  such  house,  tenement,  or  dwelling,  or  into 
any  house,  tenement,  or  hereditament  belonging  to  such  parish, 
fliiall  refuse  or  neglect  to  quit  the  same,  and  de£ver  up  the  posr- 
sessjon  thereof  to  the  churchwardens  and  overseers  of  the  poor 
of  any  such  narish,  within  one  month  after  notice  and  demand  in 
writing  for  tnat  purpose,  signed  by  auch  churchwardens  and 
overseers,  or  the  major  part  of  them,  shall  have  been  delivered 
to  the  person  in  possession,  or  in  liis  or  her  absence  a£Sxed  on 
i^me  notorious  part  of  the  premises,  it  diall  be  lawful  for  any  two 
of  his  majesty's  justices  of  the  peace,  upon  complaint  to  them 
made  by  one  or  more  of  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  in  whic^  any  such  house,  tenement,  or  dweU- 
iog  «hall  beaituated,  to  issue  their  summons  to  the  person  against 
whom  such  complaint  ahall  be  made,  to  appear  before  such 
justices  at  a  time  and  place  to  be  appointed  by  them,  and  to 
cause  such  summons  to  be  delivered  to  the  party  against  whom 
the  complaint  shall  be  made,  or  in  his  or  her  absence  to  be  affixed 
on  the  pnemises,  seven  days  at  the  ieast  before  the  time  appoint- 
ed for  hearing  audi  complaint ;  and  such  justices  are  neteby 
empowered  and  required,  upon  tlie  appearance  of  the  defendant, 
1^  upon  proof  on  oath  that  auch  summons  hath  been  delivered 
er  affixed  as  is  hereby  directed,  to  proceed  to  hear  and  de* 
tannine  the  matter  of  such  complaint ;  and  if  they  ahall  find  and 
adjudge  the  sfMne  to  be  true,  then  by  warrant  under  their  hands 
and  sods  to  cause  possession  of  the  premises  in  question  to  be 
delivered  to  the  churchwardens  and  overseers  of  the  poor  of  the 
parish,  or  to  some  of  them. 

§  25.  If  any  person  to  whom  any  land  impropriated,  purchased, 
or  taken  under  the  authority  of  Uiis  act,  for  the  employment  f»f 
the  poor  of  any  parish,  or  to  whom  any  other  lands  belonging 
to  Buch  parish,  or  to  the  churchwardens  and  overseers  thereof, 
or  to  either  of  them,  shall  have  been  let  for  his'  or  her  own 
oooupation,  aliall  refuse  to  quit  and  to  deliver  up  the  possession 
thereof  to  the  ohurchwardens  and  overaeers  of  the  poor  of  auch 
pariah,  at  the  expiration  of  the  terqi  for  which  the  aame  ^liall 
have  been  demised  or  let  to  him  or  her;  or  if  aay  pev8on4»r  per** 
soae  ahall  unlawfully  enter  upcm,  or  take  or  hold  possession  of 
anyauoh  land,  or  any  .other  land  or  bereditaaQents  belonging  to 
such  parish,  or  to  the  churdiwardens  or  ovecsears,  or  to  «th^  of 
them,  it  shall  be  lawful  for  such  churchwardens  and  overseers  of 
the  poor,  or  any  of  dim,  after  such  i^otice  ^d  d^nmd  of  pos- 
session as  is  by  this  act  directed  in  the  case  of  parish  houses,  to 
exhibit  a  complaint  against  the  rperson  or  persons  in  possession 
of -such  land,  before  two  of  bis  majesty's  justices  of  4he. peace, 
mho  are  hereby  authorised  and  required  to  procoed  Sheaeon, 
and  to  hear  and  detevmine  tbeimatter'theveof;  ^ndif  thay  diafi 
fifid  andadjud^  the  same  to  be  true,  to  cause  possesfion  of  jsuoh 
Iwd  to  be  delivered  to  «the  ohimthwaMlens  -aiid  ^iveraeers  of  the 
poor,  or  fiome  «f  them,  ni  -auch  and  the  llkexrouasf  and  4»ani|er 
assure  by  this  act  dipeeled  wkhregard  to  pirish  houses* 
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II.  Of  the  Poor  Rate ;  and  herein, 

I.  Who  art  to  make  the  rate. 

2*  What  are  the  purposes,  and  tohat  the  time  for  tvAtcA  U  may 

he  made, 
3.   Upon  whom  the  rate  may  be  made;  and  herein  as  to  who 

shall  be  said  to  be  a  beneficial  occupier. 
4w  What  property  is  rateable:  {andjbr  the  several  species  of 

vroperty  see  (post,)  the  title  to  division  (4*) 

5.  Where  to  be  rated. 

6.  Of  the  proportion  in  which  the  rate  shall  be  made,  and 

paid. 
7-  Of  cdlowance  and  publication. 
S.  Remedy  by  application  to  two  justices  out  of  sessions,  with 

consent  of  overseers,  in  cases  of  inability  through  poverty 

to  pay  the  rate. 
9*  Appeal,  and  the  power  qf  the  sessions  thereupon. 

10.  Of  distraining  Jbr  the  poor  rate. 

11.  Rating  in  aid. 

It  is  curious  to  a  contenipUtive  person  to  investigate  by  what 
steps  and  degrees  tlie  compulsory  maintenance  became  established 
in  this  kingdom.    By  a  stat.  made  in  the  12  72. 2.  c.  7.  the  poor  13  It  2.  c.  7. 
were  restrained  from  wandering  abroad,  and  were  required  to 
abide  in  the  towns  where  they  were  bom,  or  in  other  places  within 
the  hundred  9  within  which  districts  they  were  allowed  to  beg. 
By  the  92  H.  8.  c.  12.  the  justices  were  to  distribute  themselves  ssH.  s.  c.  12. 
into  several  divisions,  within  which  divisions  respectively  they 
might  license  persons  to  beg.  —  By  the  27  H.  8.  c.  25.  the  seve-  27  H.  8.  c.  Q5. 
ral  hundreds^  towns  corporate,  parishes,  or  hamlets,  were  required 
to  sustain  the  poor  with  such  charitable  voluntary  alms,  as  that 
none  o£  them  might  of  necessity  be  compelled  to  so  openly  in 
heg^ng,  on  pain  that  every  person  making  default  should  forfeit 
20ff.  a  month.     And  the  churchwardens  or  other  substantial  in* 
habitants  were  to  make  collections  for  them  with  boxes  on  Sun-^ 
days,  and  otherwise  at  their  discretions.     And  the  minister  was  to 
taxe  all  opportunities  to  exhort  and  stir  up  the  people  to  be  liberal 
and  bountiful.  —  By  the  1  Ed.  6.  c.  3.  houses  were  to  be  provided  i  Ed.  6.  c  3. 
for  them  by  the  devotion  of  good  people,  and  materials  to  set 
them  on  \joork ;  and  the  minister,  after  the  gospel  every  Sunday, 
was  specially  to  exlunrt  the  parishioners  to  a  liberal  contribution. 
—  By  the  5&6Ed.  6.  c. 2.  the  collectors  of  the  poor  on  a  cer-  5 &  6  £d. (h 
taio  Sunday  in  every  jear,  immediately  afler  divine  service,  were  c.  2. 
to  take  down  in  writing  what  every  person  was  willing  to  give 
weekly  ,for  the  ensuing  year,  and  if  any  should  be  obstinate  and 
refuse  co  ^ve,  the  minister  was  gently  to  exhort  him ;  if  he  still 
refused,  the  minister  was  to  certify  such  refusal  to  the  bishop  of 
the  diocese,  and  the  bishop  was  to  send  for  him  to  induce  and 
persuade  him  by  charitable  ways  and  means,  and  so  according  to 
his  discretion  to  take  order  for  the  reformation  thereof.  —  By  the 
5  Biz.  c.  3.  if  he  stood  out  against  the  bishop's  exhortation,  the  5  £1.  c  5. 
bishop  was  to  certify  the  same  to  the  justices  in  sessions,  and 
bind  nim  over  to  appear  there ;  and  the  justices  at  the  said  ses- 
sions were  agmn  gently  to  move  and  persuade  him,  and  finally,  if 
VOL,  IV.  n 
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he  would  not  be  persuaded,  then  they  were  to  assess  him  what 
they  thought  reasonable  towards  the  relief  of  the  poor,  and  in 
case  of  refusal  were  to  commit  him  till  paid.  —  By  the  14  Eliz. 
c.  5.  power  was  given  to  the  justices  to  lay  a  general  assessment, 
and  this  hath  continued  ever  since,  for  the  stat.  43  Eliz,  c.  2. 
is  only  re-enacting  of  former  provisions  with  very  little  alteration. 
By  ^S  Eliz,  c.  2.  (a)  §  I.  The  churchwardens  and  overseers  of 
the  poor  of  every  parish,  or  the  greater  part  of  them,  shall,  by 
and  with  the  consent  of  two  or  more  justices  in  the  same  county, 
dwelling  in  or  near  the  same  parish  or  division  where  the  same 
parish  doth  lie,  raise  weekly  or  otherwise  (by  taxation  of  every 
whabitant,  parson,  vicar,  and  other,  and  of  every  occupier  of 
lands,  houses,  tithes  impropriate,  propriations  of  tithes,  coal 
mines  or  saleable  underwoods  in  the  said  parish,  in  such  compe- 
tent sum  and  sums  of  money,  as  they  shall  think  fit,)  a  convenient 
stock  of  fiax,  hemp,  wool,  thread,  iron,  and  other  ware  and  stuff 
to  set  the  poor  on  work  :  And  also  competent  sums  of  money,  for 
and  towards  the  necessary  relief  of  the  lame,  impotent,  old,  blind, 
and  such  other  among  them,  being  poor,  and  not  able  to -work; 
and  also  for  the  putting  out  poor  children  to  be  apprentices. 

1.  Who  are  to  make  the  rate* 

The  churchtoardens  and  overseers.Ji  Tawne^'s  case^  H.  2.  Ann. 
2  Ld.  Raym.  1009.  2  Salh.  531  •  I  BoH.  77.  1  Not.  P.  L.  57. 
The  concurrence  of  the  inhabitants  in  making  a  rate  is  not  at  all 
necessary ;  for  hj  these  words  the  churchwardens  and  overseers 
may  make  one  without  them. 

ShaU.2  And  the  court  of  King's  Bench  will  grant  a  mandamus 
to  compel  overseers  to  make  a  rate.  Rex  v.  Barnstaple,  1  Bar-* 
nard.  137.  1  Bott,  78.  Lidleston  v.  Mayor  of  Exeter,  1  Boit.  77. 
Rex  V.  Weoblyy  1  Bott.  1 12. 

But  the  Court  will  not  grant  a  mandamus  to  make  an  equal  rate; 
because  it  is  to  be  presumed  the  overseers  will  do  justice,  and  if 
they  do  not,  there  is  a  proper  remedy  by  appeal  to  the  sessions. 
Rex  V.  Barnstaple,  1  Barnard.  137.     1  BotL  78.     1  Nol.  P.  L.5S. 


2.  What  tire  the  purposes,  and  tohat  the  time  for  tohich  it 
may  be  made:  and  also  of  the  reimbursement  of  ofver* 
seers. 

The  statutes  declaring  the  purposes  for  which  a  poor  rate  may 
be  made  are  many,  in  addition  to  the  43  £/».  c.  2.  (b)  It  has  been 
seen,  that  by  this  last-mentioned  statute  the  purposes  for  which 
a  rate  might  be  made  were,  for  setting  to  work  the  chil- 
dren of  those  poor  who  are  not  themselves  able  to  keep  them : 


(a)  The  statute  of  EHxabeth  was  passed  to  enforce  (what  are  called)  duties  of 
ampofect  obligation.  For  it  was  a  duty  before  that  statute  was  made^  to  re- 
liere  the  poor  and  necessitous.  And  the  provisions  of  that  act  were  adqiCed  to 
the  enforcing  of  those  duties  in  the  only  way  in  which  they  could  be  enibiced, 
namely,  by  raising  a  fund  from  persons  who  are  deemed  competent  to  pay  it. 
i%r  14.  Kentffm  C.J.  4  T.  R.  775. 

(6)  See  more  particularly  92  G.  5.  c  83.  $  sa  48  (?.  3.  c.  74.  45  G.5. 
;C  110.  §1.2.  59G.  3.  c  12.  §8.  to  16i  and  ZS  G*9.  clO.  1 1.  uAS^G.S, 
€•  75* 
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«lsOy  all  persons  not  able  to  maintain  them,  and  using  no  ordinary  4^  EUz.  c.  2. 
trade  of  life  to  get  their  living  by ;  and  for  the  putting  out  poor  §  2. 
children  apprentices.    The  remaining  sections  of  this  act  contain 
various  regulations  relating  to  the  conduct  and  duties  of  overseers. 

The  9  Geo.  1.  c.  7.  relates  to  the  mode  in  which  the  poor  shall  9G.  l.  c  7. 
{in  particular  cases)  be  relieved;  and  it  also  gives  the  church- 
waraens  and  overseers  power  and  authority,  with  the  consent  of 
the  major  part  of  the  parishioners,  to  purchase  houses,  and  con- 
tract wkh  any  persons  for  the  lodging,  &c.  of  the  poor :  (see  this 
«tat.  {post)  more  fully  set  out.) 

The  IS  GeoS.  c.  19.  relates  to  the  re-payment  of  constables  18  G,s,  c.  19. 
the  money  expended  by  them  in  the  reliet  and  removal  of  poor 
persons,  and  oi  vagrants. 

And  see  also  the  41  Geo.  3.  c.  23.  §  9.  post.  36. 

In  Rex  V.   Inhabitants  of  Essex,  E.  82  Geo.  3.    4  T.  R.  595.  Expensesof  liU- 
l  NoL  P.  L.  63.    It  was  said,  per  Ashhurst  J.,  to  have  been  the  ^"^^^f^"^^ 
constant  practice  to  allow  the  expenses  of  litigating  the  questions  ^  ^   emenu 
•f  settlement  consequent  upon  the  removal  of  paupers,  to  be  de- 
frayed out  of  the  parish  stock ;  the  legality  of  which  had  never 
been  disputed,  (b) 

In  Towneys  case,  2Salk.5S\.     1  iVb/.  P.  L.  64. 65.     Tatonej/t  After  overseen 
being  overseer  of  the  poor,  laid  out  his  money  in  the  relief  of  the  areoutofoflSce, 
poor,  and  was  turned  out  of  his  office  by  the  justices  before  the  *  ^j!^  cannot  be 
end  of  the  year :  by  which  means  he  lost  the  .opportunity  of  mak-  JJJ*^  m^w 
ing  a  rate  to  reimburse  himself.    Upon  this  he  applied  to  the  laidoutbytbem 
court  of  K.  B.  for  a  mandamus  to  the  churchwardens  and  over-  whilst  in  office, 
•eers  to  make  a  rate  to  reimburse  him.  —  By  Holt  C.  J.  We  can-  but  an  overseer 
not  order  the  parish  or  overseers  by  a  mandamus  to  make  a  rate  »aymakeaneir 
to  reimburse  an  overseer,  but  only  to  raise  money  for  the  relief  o?^eiKXM-'*ond 
of  the  |)oar ;  nor  can  they  make  a  rate  otherwise.    The  act  of  out  of  that  retain 
parliament  is  expressly  so,  and  must  be  pursued.    An  overseer  is  to  pay  himseir. 
not  bound  to  lay  out  money  till  he  have  it :  if  he  do,  he  must 
make  a  new  rate  for  the  relief  of  the  poor,  and  out  of  that  he  may 
retain  to  pay  himself.     Tamoney  should  have  done  so  ;  he  trusted 
where  he  need  not  have  done  it.      He  hath  not  pursued  the 
means  the  statute  gave  him,  and  we  cannot  relieve  him.  —  And  by 
the  whole  Court.  The  mandamus  lies  not. 

Also  in  Rex  v.  Goodcheap,  H.  35  Geo.  3.    6T.R.159.    1  Bott  An  oreneer  for 
108.    1  Nol.  P.  L.  65.  It  was  determined,  that  where  a  person  is  T*~^  ««:<xt^^ 
appointed  an  overseer  for  four  successive  years,  and  does  not  noti'TTuiel]^' 
make  any  rate  in  the  three  first  years  to  reimburse  himself  what  yearmakearate 
he  expends  in  those  three  years,  he  cannot  in  the  fourth  year  to  reimbune 
make  a  rate  for  that  purpose :  and  Ld.  Ken^n  said  it  was  impos-  bimsclf  for  the 
sible  to  raise  any  doubt  upon  the  question.    That  the  overseers  pfec^^ngye*"- 
ought  not  to  include  in  their  accounts  charges  for  several  years, 
but  all  the  items  of  the  accounts  should  be  confined  to  that  year- 
when  the  accounts  are  directed  by  the  act  to  be  passed. 

But  now  by  41  Geo.  3.  c.  23.  §  9.  after  reciting  that  whereas  it  4i  O.  z.  c.  25. 

may  have  happened  that  the  churchwardens  and  overseers  of  the  Succeeding 

poor  have  not  been  able  to  collect  a  sum  sufficient  for  the  relief  churchwardens 

and  overseen 


(i)  QnuBre.  Whether  the  expenses  of  a  valuation  of  the  property  of  a  parish 
wfaidi  haabem  directed  by  a  majority  of  the  vestry,  can  be  legally  defrayed  out 
of  the  poor  nt«?    See  1  NU,  P.  Z..  e:i.  note  (3). 
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and  maintenance  of  the  poor,  but  they  or  the  guardians  of  the 
poor  have  advanced  and  expended  considerable  sums  for  that 
purpose ;  it  is  enacted,  that  tne  churchwardens  and  overseersy  or 
any  of  them,  out  of  any  money  they  shall  collect  in  pursuance  of 
any  rate  for  tlie  relief  of  the  poor,  may  reimburse  the  preceding 
churchwardens  and  overseers  or  guardians  such  sums  as  they  or 
any  of  them  have  heretofore  advanced  or  expended  for  the  relief 
or  maintenance  of  the  poor  of  such  place  during  the  time  thai  no 
rate  or  assessment  for  the  relief  thereof  has  been  made^  or  during 
the  time  that  any  appeal  has  been  depending  tohich  affected  the 
whole  of  such  rate  or  assessment^  or  upon  hearing  of  which  the 
whole  might  be. quashed;  and,  in  default  of  payment  of  such 
money  so  advanced  and  expended  within  fourteen  days  next  af^er 
demand  in  writing,  such  preceding  churchwardens  and  overseers 
or  guardians,  or  any  of  them,  may  apply  to  the  then  next  general 
or  quarter  sessions,  giving  due  notice  in  writing  of  such  applica- 
tion to  the  then  churchwardens  and  overseers,  or  any  two  of  them ; 
and  such  court  shall  examine  the  parties  and  witnesses  upon  oath, 
and  shall  make  an  order  upon  the  then  churchwardens  and  over- 
seers, or  any  of  them,  out  of  the  money  collected  or  to  be  col- 
lected by  them  or  any  of  them  in  pursuance  of  any  rate  made  for 
the  relief  of  the  poor,  to  pay  sucn  sum  to  the  preceding  church- 
wardens and  overseers  or  guardians,  or  any  of  them,  as  the  said 
court  shall  think  fit ;  and  such  sums  so  ordered  to  be  paid  may 
be  levied  by  distress,  and  by  all  such  other  ways  and  means  as 
the  poor  rate  may. 

Rex  V.  Wavell,  E.  19  Geo.  3.  Doug.  116.  1  Bott.  102.  1  JVb/. 
P.  L.  63.  On  a  rule  to  shew  cause,  why  a  rate  for  the  relief  of 
the  poor  of  the  parish  of  Effingham  in  the  county  of  Surrey^  and 
an  order  of  sessions  confirnung  the  rate,  should  not  be  quashed, 
the  sessions  had  refused  to  state  a  special  case ;  but  the  counsel 
for  the  appellants  being  of  opinion  that  the  rate  would  appear  to 
be  bad  from  the  title  of  it,  they  removed  it  by  certiorari^  and  ob- 
tained the  present  rule.  The  title  of  the  rate  was  as  follows : 
"  Surrey  to  wit.  An  assessment  on  all  and  every  the  occupiers 
of  lands  and  houses  in  the  parish  of  Effingham^  for  the  necessary 
relief  of  the  poor,  and  tofuoards  payment  of  money  borranedfor 
repairing  and  rebuilding  the  'workhouse**  in  support  of  tlie  rate 
it  was  contended,  That  the  title  of  the  rate  would  undoubtedly 
have  been  good,  if  it  had  been  only  '<  An  assessment  for  relief  of 
the  poor,'*  and  that  the  acts  and  orders  of  magistrates  (except 
convictions)  are  entitled  to  every  intendment  from  the  court  tint 
can  support  them,  and  therefore  that  the  court  would  intend  the 
whole  monejT  to  have  been  assessed  for  the  first  purpose  expressed 
in  the  title  (if  it  should  be  thought  that  the  other  was  not  within 
the  statute),  and  would  rc|ject  the  additional  words  as  surplusage : 
That  if  the  present  objection  was  founded  in  law,  the  proper 
method  of  getting  at  it  would  have  been,  by  an  appeal  from  the 
allowance  of  the  overseers'  accounts.  However,  this  purpose  of 
building  or  repairing  a  workhouse  was  manifestly  within  the  spirit 
of  the  statute,  since  it  would  be  in  vain  to  provide  for  the  sus- 
tenance of  the  poor,  without  being  able  to  furnish  them  with 
a  lodging.  On  the  other  side,  it  was  said  to  be  a  general  rule 
without  exception,  that  the  parish  ofiicers  cannot  borrow  money 
for  any  purpose  whatever.  ^— .  Ld.  Mansfield  C.  J.  was  absent.  — 
JVilles  J.  Can  we  reject  as  surplusage  what  is  a  material  part  of 
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the  dtle  of  the  rate  ?    If  we  cannot,  is  a  rate  good  to  repay 

money  borrowed  ?    Tmuney^s  case  is  in  point.     And  as   to  an  ^nte,  p.  is. 

appeiu  against  the  overseers*  accounts,  is  a  parishioner  obliged  to 

pajT  mone^,  and  be  turned  round  in  that  manner  to  get  it  back  if 

levied   without  authority  ?     The  rate  cannot  be  supported.  — 

Askhursi  J.  of  the  same  opinion.  —  BuUer  J.  This  rate  imports  to 

be  made  for  two  purposes,  and  we  are  desired  to  consider  it  as 

only  made  for  one.    I  conceive  that  a  rate  cannot  be  made  for 

money  borrowed,  even  though  within  the  year.     Tatnney^  case 

goes  that  length ;  for  it  is  not  confined  to  the  mandamus.    The 

rule  for  quashing  was  made  absolute. 

In  Rex  V.  Glydcy  H.  53  Geo.  3.    2  Af .  ^  S.  S23.    Ld.  EUen-  Nor  for  pay. 
borough  C.  J.  said,  We  have  no  doubt  on  the  face  of  the  order,  mentof  over- 
that  tne  overseer  has  no  title  to  a  salary  for  any  meritorious  ser-  '^"**  mI^^. 
vices,  or  for  any  services  at  alL 

But  by  59  Geo.  3.  c.  12.  §  7.  It  shall  be  lawful  for  the  inha-  59  0. 3.  c.  22. 
bitants  of  any  parish  in  vestry  assembled,  to  nominate  and  elect  AaaiBtant  over- 
any  discreet  person  or  persons  to  be  assistant  overseer  or  over-  "?"  "Jjy  ^  •?• 
seers  of  the  poor  of  such  parish,  and  to  determine  and  specify  ^'j      * 
the  duties  to  be  by  or*  them  executed  and  performed,  and  to  fix  \^ 
such  ^earl]^  salary  for  the  execution  of  the  said  office  as  shall  by 
such  inhabitants  in  vestry  be  thought  fit ;  and  it  shall  be  lawful 
for  any  two  of  his  majesty's  justices  of  the  peace,  and  they  are 
hereby  empowered,  by  warrant  under  their  hands  and  seals,  (a)  to 
appoint  any  person  or  persons  who  shall  be  so  nominated  and 
elected  to  be  assistant  overseer  or  overseers  of  the  poor,  for  such 
purposes,  and  with  such  salary  as  shall  have  been  fixed  by  the 
inhabitants  in  vestry ;  and  such  salary  shall  be  paid  out  of  the 
money  raised  for  the  relief  of  the  poor,  at  such  times  and  in  such 
manner  as  shall  have  been  agreed  upon  between  the  inhabitants 
in  vestry,  and  the  respective  persons  so  to  be  appointed. 

Rex  V.  Bird  and  others,  E.  59  Geo.  3.    2  B.  8^  A.  522.     The  Expenses  of  in- 
expenses,   which    are    to   be    allowed  a  constable  out  of  the  dictment  for 


assault  on 


not 


parish  rates,  are  those  necessarily  mcurred  by  him  on  behalf  of       'J ! , 

S  .  ,  '  !•     •  '  •  "^       ^       o  •*.!.•      constable  unn 

the   pansh,    as    relieving  or    conveying   vagrants,  &c.  within  allowable  out 
18  Geo*  S.  c.  19.  §  4. ;  but  the  expenses  of  indicting  a  party  for  of  poor  ntc. 
assaulting  Lim  in  the  execution  of  his  duty,  are  not  expenses  so 
incurred^  although  the  prosecution  was  directed  by  a  magis- 
trate. 

(a)    Form  of  Appointment  of  an  Assistant  OTerseer. 

Sliflbrifllurc^  UrUEREAS  the  inhtUniantM  of  the  parish  of m  Me 

to  wit.      J        county  of  Stafford  m  vestry  assenMed,  m  the  said  parish  on 
t^  ^  day  of  — — .  laait  past,  did  nominate  and  elect  A.  O.  of  [insert  his 

*Uitioo]  to  be  an  assistant  overseer  of  the  poor  of  the  said  parish,  and  did  determine 
^^  'P^Bfy  that  he  should  ^ere  insert  the  particular  duties  specified  by  the  in- 
Wtsnla  to  be  pofonned  bj  the  assistant  overseer,  as  the  collection  of  rates,  &c. 
if  he  is  to  perfonn  the  general  dudes  of  an  overseer,  say,]  execute  and  perform  all 
the  duties  of  the  office  of  an  overseer  of  the  poor  of  the  said  pariah,  and  did  fie  the 
yearly  turn  of  U  as  and  for  the  yearly  salary  <f  the  said  A.  O.for  the  exeat" 

lion  of  his  said  office.  I^ow  we,  two  of  his  mqjesty^s  justices  of  the  peace  in  and  for 
<Ae  said  county  in  pursuance  if  the  statute  in  such  cau  made  andjtrovided  do  hereby 
appoint  the  said  A.  O.  to  be  an  assistant  overseer  of  thejKor  of  the  said  futrish, 
and  we  da  hereby  authorise  and  empower  him  to  execute  and  jterfarm  the  said  duties 
ond  to  receive  the  said  salary  so  as  aforesaid  fixed  by  the  said  inhabitants  in  their 
'aid  vestry.  Given  under  our  hands  and  seats  this  — —  day  of  — —  m  the 
9fOT  of  our  Lordf  1 8—. 
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For  tohai  time  a  poor  rate  may  be  made. 

Rate  may  be  Raise  xx>eehly  or  otherwise.']     Durrani  v.  Boys,  H.  36  Geo,  3^ 

prospective.        6  T.  R.  580.     1  Bott.  80.     1  Not.  P.  L.  62.     A  poor  rate  ma^ 

be  made  prospectively :  and  if  it  were  made  for  six  months,  it 
would  not  (it  seems)  be  bad  on  that  account.  —  Ld.  Kenyon  C.  J. 
said,  Every  person  who  is  conversant  in  matters  of  this  kind» 
knows  the  impossibility  of  foreseeing  and  providing  for  every  ex- 
pense  that  may  arise ;  and  therefore  a  rate  may  be  made  pro- 
spectively, not  indeed  wantonly,  but  such  as  is  adapted  to  the 
probable  exigences  of  the  parish. 

A  landing  rate      R^x  v.  Audley^   M.  12  fV.     2  Salk.  526.     1   Bott.  110.  272. 

rX'-^stk^^  1  Nol.  P.  L.  192.  A  rate  was  agreed  on  in  1665  by  the  inhabit- 
y  le  JUS  ces*  ^^^^  o(  Audley,  which  had  been  followed  ever  since  till  the  last  year, 
when  a  new  rate  was  made.  On  appeal  to  the  sessions,  the  new- 
rate  was  quashed,  and  the  old  one  ordered  to  stand.  By  Holt  C.  J. 
The  old  rate,  however  just  at  first,  may  be  unequal  now ;  and 
therefore  the  justices  cannot  make  a  standing  rate. 

3.   Upon  xvhom  (in  respect  of  themselves  personally)  the  rate  mat^ 

be  made. 

'^  By  taxation  of  every  inhabitant ^  parson^  vicar j  and  oihen, 
and  of  every  occupier  of  lands,  houses,  tithes  impropriate^  pro^ 
priations  of  tithes,  coal  mines,  or  saleable  underwoods  in  the  said 
parish." 

The  words  "  inhabitant,  parson,  vicar,  and  other,"  include 
all  those  who  possess  property  not  coming  within  the  several 
species  of  it  described  in  the  next  following  part  of  the  same 
clause  of  the  act:  and  they  are  so  clear  as  to  need  no  ex- 
planation. 

What  is  designated  by  the  term  occupier,  and  who  is  the 
occupier  intended  by  the  statute,  may  be  learnt  by  the  following* 
cases.  And  as  to  the  latter,  viz.  who  is  the  occupier  intended* 
it  will  be  seen  that  every  person  occupying  what  produces  profit, 
whether  to  himself  or  to  the  person  under  whom  he  holds,  is  the 
occupier  intended  by  the  statute. 

Occupiers  re-         J^^'^  case,  M.  31  &  32  ELiz.     1  Bott.  122.    1  Nd.P.  L.  68. 

kiding  in  an-      —  IV.  J.  had  and    occupied  or    received  rent  for  thirty  acres 

other  parish.       of  land  in  //.,  but  was  himself  an  inhabitant  of  C,  in  the  same 

county,  and  never  did  inhabit  in  H.  He  was  assessed  to  the 
church  rate  of  H.  at  so  much  per  acre  for  his  land  there* 
And  upon  application  to  A".  B.  for  a  prohibition  to  stay  proceed- 
ings against  J.  in  the  spiritual  court  for  payment  of  the  assess- 
ment, it  was  resolved,  that  although  the  house  he  dwelt  in  was 
in  another  parish,  yet  as  he  had  lands  in  H.  in  his  proper  pos- 
session and  manurance,  he  was  in  law  a  parishioner  of  H.  That 
by  manuring  lands  in  H.  he  was  by  that  resident  upon  it,  and 
and  was  therefore  a  parishioner  of  H.,  as  to  this  purpose.  But 
when  there  is  9^ farmer  of  the  same  lands,  the  lessor  shall  not  be 
charged  for  them  in  respect  of  his  rent. 

Corporate  body.      A  corporate  body  is  also  rateable,  as  will  be  seen  in  the  case 

of  Rex  v.  Gardner  and  others,  post.  43. 

And  in  Rex  v.  Aberavenf  M»  45  Geo.  3.  5  East.  453.  1  Not* 
P.  L.  149.    Where  the  question  was,  Whether  a  corporation  or 

i8 


§  11.  3.     (Rate  ;  upon  whom  to  be  made.) 


39 


certain  individuals  were  rateable  ?    It  was  not  doubted  that  a  cor> 

porate  body  might  be  rated. 
The  farmer  or  occupier  shall  pay  this  tax,  and  not  the  land*  Farmer. 

lord,  who  is  never  to  be  taxed  for  his  rent,  for  then  the  landlord 

would  pay  twice.- 

Stat.  59  Geo,ii.  c.  12.  §  19.,  after  reciting,  that  ''  whereas  in  59  G.  3.  c.  12. 

many  parishes,  and  more  especially  in  large  and  populous  towns,   §  I9- 

the  payment  of  the  poor's  rates  is  greatly  evaded,  by  reason  that  ^^^^^  to  rate 

great  numbers  of  houses  within  such  parishes  are  let  out  in  ^n  houseain^ 
]odginj^8,  or  in  separate  apartments,  or  for  short  terms,  or  are  let  gtead  of  tbeoe 
to  tenants  who  quit  their  residences,  or  become  insolvent  before  cupien. 

the  rates  charged  on  them  can  be  collected ;  and  it  hath  been 
found,  that  in  many  instances  the  persons  letting  such  houses  do 
actually  charge  and  receive  much  higher  rents  for  the  same,  upon 
the  ground  and  expectation  that  the  occupiers  thereof  cannot 
be  eifectually  assessed  to  the  poor's  rates,  and  will  not  be 
charged  with  or  required  to  pay  such  rates,  and  do  thus  obtain 
an  undue  advantage  to  themselves ;  and  by  means  of  the  premises 
the  other  inhabitants  of  such  parishes  are  unjustly  compelled  to 
pay  much  more  than  their  fair  and  due  proportions  of  the  charges 
of  relieving  and  maintaining  the  poor;  for  remedy  thereof, 
enacts,  that  after  the  1st  ofJanuari/  1820,  it  sliall  be  lawful  for 
the  inhabitants  of  any  parish,  in  vjpstry  assembled,  and  they  are 
hereby  empowered,  to  resolve  and  direct,  that  th^  owner  00 
owners  of  all  houses,  apartments,  or  dwellings  in  such  parishes, 
beinff  the  immediate  lessor  or  lessors  of  the  actual  occupier  or 
occupiers,  which  shall  respectively  be  let  to  the  occupiers  thereof 
at  any  rent  or  rate  not  exceeding  20/.,  nor  less  than  6/.  by  the 
year,  for  any  le^s  term  than  one  year ;  or  on  any  agreement  by 
which  the  rent  shall  be  reserved  or  made  payable  at  any  shorter 
|>eriod  than  three  months,  shall  be  assessed  to  the  rates  for  the 
relief  of  the  poor,  for  or  in  respect  of  such  houses,  apartments, 
or  dwellings,  and  the  outhouses  and  curtilages  thereof,  instead 
of  the  actual  occupiers ;  and  the  inhabitants  so  assembled  in  . 
vestry  may,  and  they  are  hereby  authorised  from  time  to  time  to 
rescind,  renew,  vary,  and  amend  every  such  resolution  and  di<» 
rection  as  they  shall  see  occasion,  so  as  no  such  resolution  or 
direction  shall  extend  to  assess  or  charge  the  owner  of  any  house, 
apartment,  or  dwelling  which  shall,  with  the  outhouses  and  cur* 
tilages  thereof,  be  let  at  a  greater  rent  than  20/.,  or  less  than  6/., 
as  aforesaid ;  and  the  churchwardens  and  overseers  of  the  poor 
of  every  such  parish  are  hereby  empowered  and  required  to. 
carry  into  effect  all  such  resolutions  and  directions  of  the  in<i 
habitants  in  vestry  assembled,  and  in  pursuance  and  execution 
thereof,  in  all  rates  to  be  by  them  made  for  the  relief  of  the 
poor,  to  assess  by  a  fair  and  equal  pound  rate  the  owner  or  owners, 
being  the  immediate  lessor  or  lessors  of  the  actual  occupier  or 
occupiers,  of  every  house,  apartment,  or  dwelling  to  whicn  such 
resolution  and  direction  shall  extend,  for  or  in  respect  of  the 
same,  according  to  the  actual  rent  at  which  every  such  house, 
apartment,  or  dwelling  shall  be  let»  afler  making  a  reasonable 
deduction  from  such  rent,  not  exceeding  in  any  case  one-half  of 
the  same ;  and  upon  non-payment  of  the  sum  or  sums  so  to  be 
assewedy  the  same  may  and  shall  be  levied  upon,  and  the  pay* 
neat  thereof  be  enforced  against,  such  owner  and  owners,  lessoc 
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59  G.3.  c.  12.    and  lessors,  so  to  be  assessed,  and  his  and  their  goods  and  chat- 

tels,  in  like  manner  as  rates  for  the  relief  of  the  poor  may  by  law 

be  levied  and  recovered,  and  the  payment  thereof  enforced,  upon 

and  against  any  actual  occupier  on  whom  the  same  are  charged. 

Goods  of  occu-       ^  20.  Provides,  that  the  goods  and  chattels  of  every  occupier 

piersmaybedis-  ^f  mjy  gmjjj  house,  apartment,  or  dwelling,  which  shall  be  found 

trained  foriates    •      ^^  ^        ^^  ^^     ^^^^j  ^^  ^^^^  ^  ^^  distrained  and  sold 

to  the  amount  of   -  .  .  i_      /•  i_       ^  .  i     •       • 

the  rent  actually  '^^  raismg  SO  much  oi  any  such  rate  or  assessment  bemg  m  ar* 
due.  rear,  as  shall  have  become  due  during  the  occupancy  of  the  per- 

son or  persons  whose  goods  and  chattels  shall  be  so  distramed 
(to  be  ascertained  in  a  summary  way  by  tlie  justices  granting  the 
warrant  of  distress),  so  that  in  no  case  any  greater  sum  be  raised 
by  distress  of  the  goods  and  chattels  of  any  such  occupier, -than 
shall,  at  the  time  of  making  such  distress,  oe  actually  due  from 
such  occupier  for  rent  of  the  premises  on  which  such  distress 
Occupien  pay-    shall  be  made :  Provided  also,  that  every  occupier  who  shall  pay 
ing  rates  em-      gny  such  rate  or  rates,  or  upon  whose  goods  or  chattels  the  same 
powered  to  de-    ^^  j^y  p^^^  thereof  shall  be  levied,  shall  and  may  deduct  the 
outof  their  rent,  amount  of  the  sum  which  shall  be  so  paid  or  levied,  out  of  the 

rent  by  him  or  them  payable ;  and  such  payment  shall  be  a  suffi- 
cient discharge  to  every  such  occupier  for  so  much  of  the  rent  pay- 
able by  him  as  he  shall  have  paid,  or  as  shall  have  been  levied  on 
his  goods  and  chattels,  of  such  rate,  and  for  the  costs  of  levying 
the  same.  " 
Receivers  in  §21.  Provides,  that  every  person  receiving  or  claiming  the 

certain  cases  rent  of  any  such  house,  i^artment,  or  dwelhng,  for  his  or  her 
may  be  rated  as  q^^  yg^^  q^  receiving  the  same  for  the  use  ot  any  corporation 
owners.  aggregate,  or  of  an^  landlord  or  lessor  who  shall  be  a  minor, 

under  coverture,  or  msane,  or  for  the  use  of  any  person  who  shall 

not  be  usually  resident  within  twenty  miles  from  the  parish  id 

which  any  such  house,  apartment,  or  dwelling  shall  be  situated* 

shall  for  this  purpose  be  deemed  and  taken  to  be  and  shall  be 

rateable  as  the  owner  thereof. 

F^rsonsratedas       §  22.  Provides,  that  every  person  to  be  rated  as  the  owner  of 

owners  may  ap«  any  such  house,  apartment,  or  dwelling,  who  shall  think  himself 

V^»  or  herself  aggrieved  bv  any  such  rate,  shall  have  such  and  the 

like  remedy  by  appeal  against  the  same,  as  any  other  person 
and  may  vote  in  thereby  rated ;  and  every  person  so  rated  shall  be  entitled,  as  an 
Testriea.  inhabitant  of  the  parish  in  and  for  which  he  shall  be  assessed,  to 

be  present  and  to  vote  in  every  vestry  or  meeting  of  the  inhabit- 
ants thereof,  for  the  execution  of  the  laws  for  the  relief  of  the 
poor,  or  for  the  consideration   of  any  matter  or  question  in 
relation  thereto,  in  like  manner  as  the  inhabitants  of  the  said  parish* 
No  owner,  not         §  28.  Provides,  that  nothing  in  this  act  contained  shall  extend 
being  an  occu^    to  give  any  power  or  authority  to  assess  the  owner  (not  being  the 
pier.tobe^rated,   QQeupier)  of  any  house,  ai>artment,  or  dwelling,  in  any  city, 
tiie^ri^of  vot^  borough,  or  town  corporate,  in  which  the  right  of  voting  for  the 
ingformembers  election  of  members  to  serve  in  parliament  shall  depend  t^on 
to  serrein  par-    the  assessment  of  the  voter  to  the  poor's  rate,  or  to  vary  or  affect 
liamcntdependa  (he  manner  of  assessing  and  charging  any  of  the  inhabitants  or 
on  the  rating,      occupiers  of  houses,  lands,,  or  tenements,  within  any  such  city, 

borough,  or  town  corporate. 

The  reason  why  the  occupier  in  general  is  to  be  so  charged  is, 
that  the  poor  rate  is  not  a  charge  upon  the  land,  but  upon  the  oc* 
cupier  in  respect  of  the  land.  Case  v.  Stephens,  FUzg.  207.  1  NcL 
P*  Li%  67« 
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Of  eoenf  inhabiiani,^    Rex  y.  The  churchtoardens  of  WeMy^  Theoottrtwfll 
r.  19.  Geo.  2.    2  Sir.  1259.    The  Court  refused  to  grant  a  wan-  »»*  decide  who 
damuSf  directing  them  to  insert  particular  persons  in.  the  poor  ^^^^^' 
rate,  upon  affidavits  of  their  8ufficiency»  and  being  left  out  to  pre-  ^^^^a  who 
vent  their  having  votes  for  parliament  men:  for  that  the  remedy  should  not. 
was  by  appeal,  and  this  Court  never  went  further,  than  to  oblige 
the  making  the  rate,  without  meddling  with  the  question.  Who 
is  to  be  put  in  or  left  o^it?  of  which  the  parish  officers  are  the 
proper  judges ;  subject  to  an  appeal. 

By  Sir  Anthanu  Earhy'i  cascy  1  BoU.  124.     1  Nol.  P.L.  68.,  It  Inhabitant  not 
was  determined  Uiat  no  inhabitant  is  to  be  taxed  by  a  parish  in  ^'^  '^^^^Lr 
regard  of  any  estate  he  hath  elsewhere  in  any  other  town  or  place,  ^J^jh!"  *"***^ 
but  only  in  regard  of  the  visible  estate  he  hath  in  the  town  where  ^^^ 
he  doth  dwell. 

And  by  Holledge's  case^  M.  Jac.  1.  1  Bolt.  123.  It  was  deter- 
mined that  the  lessee  of  a  stall  in  a  market  town,  who  came  there 
weekly  to  the  market  to  sell  his  wares,  was  not  rateable  to  the 
repairs  of  the  church ;  and  that  if  a  man  take  up  his  lodging  for 
8  week  in  a  town,  he  shall  not  be  so  charged. 

Rex  ▼•  Si*  Mary  the  Lessy  Durham^  Af  •  32  Geo.  3.    4  T.  R.  477.  If  the  owner  of 
1  Bott.  120.     1  Jvo/.  P.L.  148.  153.    Was  an  appeal  for  being  a hou<»  occupy 
overrated  for  the  whole  instead  of  a  part  of  a  house :  the  sessions  *  Ijvt  thereof 
amended  the  rate,  and  also  stated,  that  the  appellant  purchased  ^l^^ts  occupy 
the  premises  and  repaired  them,  but  neither  he  nor  any  other  per-  ^^^  parts,  and 
ion  resided  therein,  except  as  hereafter  mentioned,  but  he  kept  the  no  one  reside  in 
key.    In  one  of  the  rooms  the  appeDant  kept  a  lathe  for  his  amuse-  the  house  but  a 
ment,  and  bad  sometimes  a  fire  ii^  that  room,  and  three  chairs  and  popi^P^>wnper- 
a  table ;  and  in  another  room  he  kept  com  for  his  horse ;  and  he  ^t  of  dharUyT 
also  occopied  the  garden,  worth  40<.  a-year,  and  the  gardener  the  owner  is  ' 
sometimes  put  his  flower-pots,  shrubs,  &c.  and  some  of  his  working  rateable  as  oc- 
tools,  into  another  part  of  the  dwelling-house,  where  other  lumber  cupying  the 
was  also  put,  but  no  person  had  ever  slept  or  lodged  in  the  house,  '^^^^ 
nor  had  aoy  furniture  been  kept  there,  (except  as  above).    The 
appellant,  out  of  charity,  had  permitted  a  poor  man  and  his  wife 
to  live  rent  free  in  the  kitchen,  between  which  and  the  rest  of  the 
house  the  door  of  communication  was  stopt  up.    The  stable  had 
not  been  for  upwards  of  two  years  used  for  any  other  purpose  than 
as  a  dog-kennel.    By  the  Court.    As  this  person  occupied  the 
garden  atnd  part  of  the  house,  his  servants  other  parts,  and  a  poor 
man  another  part,  but  those  occupations  were  not  distinct  from 
his  own,  he  ought  therefore  to  be  rated  for  the  whole,  for  it  would 
be  attended  with  great  inconvenience  to  haye  to  enquire  in  each 
particular  case  what  rooms  of  a  house  the  owner  occupied  before 
he  could  be  rated. 

In  Rex  y.  Aberystaith,  M.  49  Geo.  3.  10  East.  354.  1  Not. 
P.L.  148.  The  appellant,  being  surgeon  of  a  militia  regiment, 
was  occasionally  absent  from  home,  and  left  an  assistant  in  a  part 
of  his  house :  his  wife  and  daughter  also  were  absent,  and  the 
assistant  bad  only  the  use  of  the  shop,  the  remainder  of  the  house 
being  completely  parted  off  from  it.  The  garden  was  taken  care 
of  by  a  person  paid  by  the  appellant,  and  the  person  with  whom  the 
key  of  the  house  was  left,  permitted  a  friend  of  the  appellant's  and 
his  servants  to  lodge  there.  The  house  was  always  ready  for  the 
appellant's  return.    The  Court  decided  that  such    person  was 

mteable  for  the  whole  house,  for  that  he  must  be  taken  to  have 

been,  under  these  circumstances,  the  occupier  of  the  whole  house. 
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A  person  wbo 
buQds  an  alms- 
house is  not 
rateaUe,  if  no 
profit  be  made 
of  it. 


l^oor. 
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Persons  living 
on  a  charitable 
foundation  for 
their  own  be- 
nefit, ar^  rate- 
able. 


Hospital  lands 
•re  rateable* 


The  officer  of  a 
odllcae  is  rate- 
able  ror  the 
apartment  he 
Inhabits  in  the 
college. 

Those  parts  of  a 
lunatic  hospital 
wbich  are  ap- 
propriated to  its 
particular  ob- 
jects are  not 
rateable,  but 
such  as  are  oc- 
cupied by  others, 
(excepting  ser- 


fVho  shall  be  said  to  be  a  beneficial  occupier^  and^  as  such, 
to  be  rateable  to  the  poor  rate,"]  In  Rex  v.  JValdOf  T.  23  Geo.  3« 
Cald.  358.  1  Bott.  166.  1  NoL  P.L.  160.  It  appeared  that  Mr. 
Waldoy  about  sixteen  years  before,  pulled  down  a  house  for  which 
he  was  rated  to  the  poor  eight  guineas  a-year,  and  built  on  the 
same  spot  a  new  one,  m  which  ten  poor  girls  were  educated,  main- 
tained, and  brought  up  on  his  charity ;  he  provided  a  woman  to 
superintend  and  instruct  them.  She  and  the  ten  girls  were  the 
only  inhabitants,  and  the  house  was  solely  appropriated  for  this 
purpose :  Mr.  fK.  was  rated  for  this  house.  Ld.  Mans/ield  C.  J. 
Mr.  fF.  makes  no  profit  of  this  building ;  and  it  is  sufficient  that 
this  is  so  in  fact,  and  the  profit  is  in  fact  here  applied  to  public 
and  charitable  uses. 

The  preceding  was  a  case  where  the  person  dedicating  the  pro- 
perty to  charitable  purposes,  and  making  no  profit  of  it,  tnas  hdd 
not  rateable  for  it.  In  another  class  of  cases  the  question  has 
been.  Whether  the  occupants  themselves  of  such  property  were 
rateable  ? 

As  in  Rez  v.  Munday  and  others^  T.  41  Geo.  3.     1  East.  5Mm 

1  Bott.  223.  1  Nol.  P.L.  162.  In  which  it  appeared,  that  the 
persons  rated  were  the  objects  of  a  charitable  foundation,  in 
the  actual  occupation  of  the  almshouse  and  charity  lands,  and  of 
certain  stock  upon  the  same,  (being  the  increase  of  stock  dtiginally 
given  with  the  house,  &c.  by  the  will  of  the  founder,)  together 
with  a  certain  wood,  which  they  were  bound  to  fence  at  their  own 
charges ;  and  also  that  they  were  liable  to  be  dismissed  whenever 
they  infringed  upon  the  rules  of  the  foundation ;  and  that  they 
were  maintainea  solely  by  this  charity.  Under  these  circum-« 
stances  the  Court  held  that  these  persons  were  justly  rated ;  for 
that  the  43  Eliz.  c.  2.  is  general,  the  rate  for  the  relief  of  the 
poor  being  to  be  levied  upon  every  occupier  oflands^  houses^  Sfc. : 
and  there  is  no  exception  of  lands  devoted  to  charitable  purposes. 
And  that  in  the  present  case  there  was  a  beneficial  occupation. 

There  is  another  class  of  cases  in  which  the  question  has  arisen 
upon  the  rateability  of  hospital  lands,  and  the  hospitals  them-> 
selves,  which  have  been  determined  upon  the  same-  principle,  viz* 
Whether  there  be  a  beneficial  occupation  or  not  ? 

In  £.  1  Ann.  2  Salk.  527.  1  Bott.  125.  By  HoU  C.J.  Hos-^ 
pital  lands  are  chargeable  to  the  poor,  as  well  as  others ;  for  no 
man  by  appropriating  his  lands  to  an  hospital  can  exempt  them 
from  taxes  to  which  they  were  subject  before,  and  throw  a  greater 
burthen  upon  his  neighbours. 

In  Ayre  v.  Smallpeace,  24  Geo.  2.  1  Bott.  131 .  1  Nol.  P.  L.  154. 
It  was  decided  that  the  comptroller  of  Chelsea  colleee,  residing  in 
the  college,  was  rateable  to  the  poor  of  the  parish,  for  having 
apartments  distinctly  and  separately  to  his  oton  use. 

But  in  the  case  of  jS^.  Luke* a  hospital  for  lunatics,  M.  1  Geo.  3. 

2  Burr.  1053.  1  Bott.  132.  1  Nol.  P.  L.  153. 160.  It  appeared, 
that  certain  lands  were  demised  to  certain  lessees  for  the  purpose 
of  erecting  an  hospital  for  lunatics :  that  29  houses  standing  upon 
these  lands,  were  pulled  down,  and  the  hospital  erected ;  that  the 
whole  hospital  was  divided  into  cells  for  the  lunatics,  offices  for 
their  sustentation,  &c.,  and  apartments  for  the  servants  who  were 
hired  to  attend  them:  and  that  the  whole  was  supported  by 
voluntary  contributions ;  and  that  J.  M.  one  of  those  who  were 
rated  was  the  principal  hired  servant,  living  in  the  hospital,  and 
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that  the  others  who  were  rated  had  not  nor  could  have  any  benefit  vants  who  au 

from  the  possession  or  occupation  thereof.     Ld.  Mansfield  C.J.   tend  for  theur 

delivered  the  opinion  of  the  Court.    He  said,  cases  of  this  kind  must  "™||j     ''  "* 

depend  on  the  nature  of  the  respective  hospitals.     That  proprie-  ^ 

tors  of  lands  might  convert  them  into  a  state  in  which  they  could 

not  be  rated  to  the  poor.     That  nominal  trusteees  could  not  be 

rated ;  that  servants  could  not  be  rated  excepting  for  their  own 

particular  apartments,  and  it  was  not  here  stated  that  there  were 

any  such ;  and  that  the  objects  of  this  charity  certainly  could  not. 

That,  therefore,  as  no  occupier  could  be  found  to  be  rated,  there 

could  be  no  rate  at  all. 

In  Rex  V.   St.  Bartholomew* s  ihe  Less,  T.  9  Geo.  3.     4  Burr.  The  rate  mubt 
2485.     lBott.lS9.     I  Not.  P. L.  160.     It  appeared  that  houses  bechargedupoa 
were  pulled  down,  and  upon  the  site  of  them  several  buildings  ^*?^P*®^ 
were  erected,  and  an  area  was  inclosed  for  the  use  of  the  hospital,  n^reof  anlT*'' 
The  mayor  and  commonalty  of  Londorty  (being  the  governors  of  pital,orthepoor 
the  hospital,)  were  rated  to  the  poor  rate  in  respect  of  the  said  perMot,  or  the 
buildings  and  area.     ByLd.  Mansfield  C  3.    The  poor  rate  must  Beryants,  arelkioi 
be  charged  upon  the  occupiers.     In  the  case  of  St.  Luke's  hospital  •"^  *1^^^ 
and  in  that  of  Chelsea  hospital,  the  officers  were  rateable  as  occu-  ai  can  be  rated. 
piers.    Here   the  corporation  de  facto    are    not,  de  facto,    the 
occupiers.    The  poor  are  occupiers ;  but  they  are  not  rateable. 

By  Stat.  48  Geo.  3.  c.  96.  *'  Tor  the  better  care  and  maintenance  ^g  q^  5  ^  ^^ 
0/  lunatics  being  paupers  or  criminals  in  England."  §  26.  it  is  en-  Anessmem  to 
acted,  <*  that  in  all  luture  rates,  taxes,  and  levies  to  be  made  for  rates  for  land 
any  parish  or  place  in  which  any  land  or  ground  to  be  purchased  taken  for  luna- 
for  the  purposes  of  this  act  shall  be  situate,  such  land  or  ground  ^^^^^^^ 
with  any  building  to  be  erected  thereon  shall  not  be  assessed  to 
any  such   rates,  taxes,  or  levies,   at  a  higher  value  or  more  im- 
proved rent  than  the  same  land  or  ground  was  at  the  time  of  such 
purchase." 

Rexv.  Gardner,  1  Bott.  143.     1  Nol.  P.L.  154.     The  master  A  corporate 
and  fellows    of  Catherine  Hall,   Cambridge,  purchased  several  ^y  "*  ^^' 
houses,  and  pulled  them  down,  and  converted  part  of  the  ground  PJ??  ""**  i""^ 
on  which  the  said  houses  had  stood  into  an  area,  and  planted  the  punwMofUeinir 
same  with  trees  for  ornament.     The  parish  assessed  them  for  the  rated,  and  the 
same  to  the  poor  rate.     The  questions  were,  whether  the  master  master  and  fel- 
and  fellows,  being  a  body  corporate,  were  liable  to  be  rated,  and  lowsof  a  college 
whether  the   ground,   as  it  was  in  its  converted  state,  could  be  •'*  therefore 
rated  ?    B^  Ld.  Mansfield  C.  J.  The  question  is,  whether  in  law  a  "^^^Jl^fyt 
a  corporation  may  be  considered  as  occupiers  or  inhabitants?     By  what  they  bene- 
the  statute  of  Eliz.  all  lands  and  all  real  property  are  rateable  to  ficially  occupy, 
the  poor ;  and  must  have  occupiers  and  inhabitants,  in  respect  of 
taxation :  therefore,  if  a  man  have  no  tenant,  and  be  seised  of 
lands  in  fee,  he  is  said  to  occupy  them  himself,  or  by  his  bailiff  or 
agent.    No  case  hath  been  instanced  to  shew  that  a  corporation  is 
exempted  from  this  tax ;  and  I  can  find  no  authority  in  law  which 
says  they  cannot  be  rated.     And  the  authorities  which  have  been 
cited  tend  to  prove  that  corporations  are  rateable,  both  as  inhabit^ 
ants  and  as  occupiers:  if  they  are  liable  in  respect  of  the  repairs  of 
bridges  and  of  churches,  they  ar^  equally  so  by  the  statute  of 
Elizabeth  in  reject  of  the  poor.    As  to  the  objection,  that  this 
area  yields  no  profit,  and  therefore  ought  not  to  be  rated,  the 
uiswer  is,  that  the  value  is  in  the  judgment  of  the  assessors ;  and  if 
the  cdlege  think  themselves  over-rated  they  have  their  remedy  by 
appeal.— Mr.  J.  Aston :  I  have  no  idea  but  that  the  corporation 
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may  be  occupiers ;  and  as  to  the  remedy  of  levying  a  duty  upon 
a  corporation,  the  books  all  agree  that  it  can  be  levied,  though 
they  differ  in  the  mode.     Sheppard^  in  his  treatise  upon  corpora- 
tions, says,  ^^  If  a  sum  of  money  be  to  be  levied  upon  a  corpora- 
tion, it  may  be  levied  upon  the  mayor  or  chief  magistrate,  or  upon 
any  person  being  a  member  of  the  corporation.*'     But  in  tlie  case 
of  the  city  of  London   concerning  the  duty    of  toater-baUafre 
(1  Ventr.35l»)  it  is  different,  and  is  thus:  *^  Note:  it  was  said 
that  for  a  duty  or  charge  upon  a  corporation,  every  particular 
member  thereof  is  not  liable ;  but  process  ought  to  go  in  their 
public  capacity."     And  this  is  the  right  law.     In  the  case  of 
Thursfidd  V,  Jones t  (Skin,  27.)  the  corporation  were  cited,  not  by 
their  proper  names^  but  in  their  politic  capacity ;  and  the  Court 
said,  **  If  the  company  had  neither  land  nor  goods,  there  was  no 
way  to  make  them  appear ;  but  if  they  stood  out,  they  must  lie  by 
the  heels  in  their  natural  capacity."     Therefore  the  idea  that  a 
corporation  is  not  liable  to  be  rated,  or  amenable  by  process  in 
respect  of  a  rate,  is  not  well-founded.     Besides,  by  the  act  of 
17  Geo,  2,  c.  38.  the  remedy  of  distress  is  extended  beyond  the 
particular  parish  into  other  precincts,  and  even  into  other  counties. 
So  that  their  property   is  answerable,  though  they  cannot  per- 
sonally be  punished.     The  other  two  justices  concurred. 
A  schoolmaster       So  m  Rex  v.  John  Catt,  T.  35  Geo,  3.  6  T.  R,SS2,  1  BotL2lS. 
occupying  a        1  Nol,  P.L,  152. 161 .  164.  it  wasdetermined  that  the  master  of  a  free- 
house  aiid  pr-    gcbool  appointed  by  the  minister  and  inhabitants  of  the  parish 
totfie  school^is  ^^^^^  *  charitable  trust,  whereby  a  house,  garden,  and  other  pro- 
rateable,  al-'      Pf^^'  ^^^^  assigned  for  the  use  and  habitation  of  the  master  and 
though  they        his  nunily  freely  without  payment  of  any  rent,  income,  gift,  sum 
vrere  held  by       of  money,  or  other  allowance  whatsoever  for  or  out  of  the  same, 
^""**f*'wdJ"  ^®'  ^^®  teaching  often  poor  boys,    of  the  inhabitants  of  the 
mff^^c*'  he    "  P*^'^^^^  t  was  rateable  to  the  poor  for  his  occupation  of  the  same, 
beingaben^  And  Ld.  Kenyon  C.J.  said,  that  the  cases  of  Waldoy  and  of 

ficial  occupant.    St,  Luhe^%  hospital,  were  determined  on  the  principle  that  no  bene^ 
Jicial  occupier  could  be  found. 

■ 

The  next  class  of  cases  in  tokich  the  question  of  beneficial  occu^ 
pancy  arises,  consists  of  those  in  tohich  there  is  an  occupation  Jbr  a 
particular  purpose,  or  by  virtue  of  some  office. 

Royalpalacesin  Qld  Windsor  v.  Mathexvs,  H.  17  G,  3.  Cald,  1.  I  Bott,  151. 
S-^iT*"^"  1  Nol,  P.  L.  153. 168. 170.  Samuel  Mathetos  was  rated  to  the  poor 
fin^y  are  not  ^^^  ^^^  *  keeper's  lodge  in  Windsor  Great  Park,  and  two  acres  of 
rateable^  bu^  land,  which  he  occupied  as  one  of  the  keepers  of  the  said  park, 
servantooccu-  which  rate  was  confirmed  at  the  sessions.  —  And  by  the  Court  it 
pyinghouse  and  ^33  determined,  that  royal  palaces,  in  the  occupation  of  the  royal 
landbelongmg  family^  are  not  rateable  to  the  poor;  but  the  servants occupymg 
are  rateB^ie^      bouse  and  land  belonging  to  the  crown,  whether  they  pay  for  the 

same  by  rent  or  by  service,  are  rateable. 
Abeneficialoo-  Ld,  Bute  v.Grindall  and  another.  r.26G.3.  1  r.i2. 338.  I  Bott. 
f?P>f  of  J«  '173.  liVo/.P.Ir.l50.155.169.  This  cause  was  tried  at  the  assizes  in 
wh!lherby^ft  ^^^^9  before  GotUdJ.,  when  the  jury  found  a  special  verdict,  which 
orforwage^is  ^tatecf,  inter  alia,  that  Lid,Bute  was  duly  appointed  ranger  of 
rateable  for  the  Nto)  Park  near  Richmond,  and  had  granted  to  bin  the  custody  of 
Mme.  the  houses,  lodges,  &c,  and  also  the  herbage  and  pannage  of  the 

said  park :  That  some  part  of  the  park  is  enclosed  land,  some 
part  thereof  meadow,  and  some  part  arable  land  and  sown  |vith 
com,  xye-grass,  and  clover,  in  the  ordinary  course  of  husbandry : 
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That  the  meadow  has  been  always  mowed,  and  the  hay  thereon 
made  by  persons  paid  by  the  king,  who  also  found  tho  hay*8eed ; 
that  66  loads  of  hay  when  made  have  been  always  carried  by  the 
king's  waggons  into  the  park  for  the  deer,  and  the  overplus  was 
stacked  up  for  the  use  of  the  king's  horses,  and  the  ranger's 
horses,  and  ate  by  them,  but  never  any  sold :  That  when  the 
arable  land  was  sown  with  corn^  the  ranger  found  the  seed ;  and 
when  with  lye-grass  or  clover,  the  king  found  the  seed ;  and  was 
manured,  ploughed,  and  sown  by  the  kin^s  servants  and  horses, 
and  reaped  by  the  ranger,  and  sold  for  his  benefit,  and  the  king 
had  no  part ;  that  the  straw  was  used  for  thatching  the  hay-ricks, 
and  by  the  king's  cart-horses :  That  the  profits  arising  to  the 
ranger  Jrom  the  said  lands  arevoorth  lOOh  a^i/ear;  but  the  herbage 
and  pannage  of  the  park  have  yielded  no  profit  to  the  ranger.  *-^ 
By  Ld.  Mansfield.  The  question  is,  whether  the  pluntiff  is  rateable 
at  all  ?  Not  for  how  much  or  in  what  proportion.  It  is  clear  he 
is  not  rateable  for  the  herbage  and  pannage,  because  they  yield  no 
profit ;  but  there  is  a  parcel  of  land  inclosed  which  he  sows,  and 
afterwards  reaps  the  corn  from,  and  the  profits  arising  to  the  ranger 
from  the  said  lands  amount  to  100/.  a-year;  therefore  he  is  occu- 
pier ;  and  quo  nomine  occupier  can  make  no  difference  whether 
by  gift  or  for  wages.  —  BuUer  J.  It  is  immaterial  what  interest 
the  occupier  has  in  the  lands,  whether  he  holds  as  tenant  at 
will  or  any  other  tenure  :  It  is  not  necessary  to  enquire  into  the 
occupier's  title. 

Lord  Amherst  v.   Lord  Somers  and  others,    E.  28  Geo.  S.  Stables  raited 
2  T.  R.  372.     1  Bott.  184.     1  Nol.  P.L.  167.     By  warrant  under  by  order  of  the 
the  king's  sign  manual,  a  lease  was  entered  into  by  Ld.  R.  Bertie  ^^^wn,  for  the 
with  one  A.,  by  which  certain  buildings  were  covenanted  by  A,  ^J^^  sxenot 
to  be  built  by  him  as  a  riding-school,  &c.  for  the  use  of  a  troop  rateable,  where 
of  the  horse  guards.    Ld.  Amherst  succeeded  Ld.  R.  Bertie j  and  the  lenee  him- 
had  possession  given  him  of  the  school,  &c.  and  the  buildings  self  does  notoc- 
were  used  always  for  the  purposes  of  the  troop,  and  never  in  any  5?Py  ****™  °? 
manner  for  the  private  benefit  of  Ld.  Amherst.    The  rent  was  cSmwcSuii^ 
paid  by  stoppages  from  the  pay  of  the  troop.  —  By  Ashhurst  J. 
It  is  admitted  that  neither  the  possessions  of  the  crown,  nor  of 
the  public,  are  liable  to  be  rated  to  the  poor ;  and  as  this  pro- 
perty falls  within  one  or  the  other  of  these  descriptions,  it  is  not 
rateable  to  the  poor.  —  And  by  BuUer  J.  In  this  case  the  plaintiff 
did  not  contract  as  general  lessee,  but  merely  for  the  benefit  of 
the  public,  by  order  of  the  crown ;  and  he  made  no  use  what- 
ever of  the  stables.    Therefore  he  cannot  be  considered  as  the 
occupier. 

Rex  V.   Hurdisy     M.  SO  G«o.  S.     3  T.R.  497.     1  Bott.  1S7.  Amascergun- 
1  Nol.  P.  L.  175.    The  appellant  objected  to  the  rate  because  ner  appointed 
one  Woody  gunner  of  the  king's  fort  and  battenr  at  S.  who  was  a  hythe  crown, 
servant  to  his  majesty,  and  not  in  his  own  right  the  occupier  of        '^^  ^^ 
the  dwelling-house  thereto  belonging,  and  who  therefore  ought  king^utwry- 
not  to  have  been  charged  in  the  rate,  was  inserted  therein,  and  home,  is  rate. 
charged  as  the  occupier  of  the  battery-house.     At  the  time  of  able. 
making  the  rate,  he  was  a  head  or  master  gunner,  and  acted  as 
such  at  the  fort  or  battery  of  S.    The  fort  and  battery-house  are 
the  property  bf  the  crown ;  and  a  master  gunner  is  an  officer  ap- 
pointed by  the  crown,  and  reraoveable  at  pleasure.     Wood  being 
90  employed,  occupied  the  whole  of  the  house,  except  one  room ; 
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the  furniture  belonged  to  him.  —  Ld.  Kenyon  C.  J.  I  do  not  feel 
that  my  opinion  upon  this  subject  militates  against  any  decided 
case,  but  I  shall  determine  upon  the  ground  of  positive  law,  as  it 
is  laid  down  in  the  43  Eliz.  which  subjects  every  occumer  of  lands, 
houses,  &c.  to  be  rated  to  the  relief  of  the  poor.    Now  it  is  ex- 
pressly stated  in  the  case,  that  Wood  voas  the  occupier  of  the  bat' 
tery-house  ;  and  though  perhaps  it  miglit  have  been  contended 
below,  that  he  was  not  the  occupier,  in  the  legal  sense  of  the 
word,  yet  the  finding  of  the  sessions  precludes  that  question  here. 
It  is  not,   however,    a   general  position,  that  a  servant  of  the 
crown  occupying  a  house  in  respect  of  his  office,  is  not  rateable 
Soldiers  are  not  for  it.     Soldiers  indeed  cannot  be  said  to  be  the  occupiers  of  their 
occupiers  in  the  barracks,  in  the  legal  sense  of  the  word,  they  are  no  more  than 
Iq^  sense  of      mere  servants.  ■  Therefore  Wood  was  properly  rated. 
_*J^°    be  Note.    In  the  subsequent  case  of  Rex  v.  Terroit^  Ld.  Elien- 

cmaewo.     '       borough  intimated  that  if  soldiers  occupied  in  barracks,  beyond 

what  was  strictly  necessary,  they  would  be  rateable. 
Where  re-  Rex  v.  Terrot,   E.  43  G.  3.  3  East.  506.    1  Bott.  230.     1  AW. 

sidence  is  p.  /,.  X73.     The  appellant  was  an  artillery  officer.     He  had  his 

"*'*^y  *l*  quarters  at  a  building  fitted  up  at  the  expense  of  the  crown. 
mwn  and  for  There  were  several  apartments  beyond  what  were  necessary  for 
public  offices  the  regimental  business,  and  he  resided  in  them  with  his  family ; 
only,  there  the  the  usual  barrack  furniture  was  provided  by  the  crown.  He  was 
occupation  is  rated  in  respect  of  these  apartments. —  By  hd.EUenborough  C.J. 
M  rateable.  rpj^g  principle  of  the  subject  is,  that  if  the  party  have  the  use  of 
public  serrants.  *^®  building,  or  other  subject  of  the  rate  as  a  mere  servant  of 

the  crown,  or  of  any  public  body,  or  in  any  other  respect  for  the 
mere  exercise  of  pubhc  duty  therein,  and  have  no  beneficial  oc- 
cupation of,  or  emolument  resulting  from  it  in  any  personal  and 
private  respect,  then  he  is  not  rateable.  The  property  of  the 
crown  in  the  beneficial  occujpation  of  a  subject,  whether  he  be  a 
civil  or  a  military  officer  or  the  crown,  is  equally  rateable.  But 
if  the  use  of  or  residence  upon  the  property  be  either  as  the 
servant  of  the  crown,  and  for  public  purposes  only,  or  as  a  mere 
public  officer  or  servant,  or  of  any  other  description,  the  parties 
having  the  use  of  the  property  merely  for  such  purposes,  are  not 
rateable ;  because  the  occupation  is  throughout  that  of  the  public, 
and  of  which  public  occupation  the  individuals  are  only  the  means 
and  instruments.     Rate  confirmed. 

So  also  Holford  v.  Copeland,  3  Bos.  4*  PuU.  139. 
The  trustees  Rex   v.    Woodtoard  and  another^  M.  33  Geo.  3.     5  T.  R.  79. 

of  tt  meeting-  I  Rott.QX^.  I  Nol.  P.LA5S.  The  trustees  of  a  quaker  meeting- 
noprofitLmade  ^®**^®  ^^^^  rated  to  the  poor  for  the  meeting-house,  the  basement 
are  not  rateable.  Story  of  which  is  divided  into  many  small  roomsy  one  of  which  is 

occupied  by  a  person  called  the  door-keeper,  whose  business  it  is 
to  attend  the  house  when  necessary,  and  keep  the  meeting-house 
clean,  for  which  he  has  a  small  salary.  The  remaining  apart- 
ments are  either  not  occupied,  or  are  appropriated  to  the  use  of 
poor  persons  maintained  by  the  quakers.  The  meeting-house  is 
solely  appropriated  to  religious  and  charitable  purposes.  The 
trustees,  the  persons  rated,  do  not  receive  any  rent  for  the  same. 
No  pecuniary  advantage  whatever  is  made  of  the  meeting-house* 
The  Court  said,  it  was  impossible  to  support  this  rate  on  the 
trustees,  who  had  no  interest  in  the  premises;  and  that  there  vas 
no  occupier  at  present,  nor  any  profit  made  of  it. 
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Analogous  to  the  above  cases  are  these  JbUomngf  viz.     Robson  ^  privatebuild* 
V.  H^dey  enquire,  T.  23  Geo.  3.     Cald.  310.     1  Bott.  164.    1  jYo/.  ing  med  m  a 
p.  X.  163.    In  this  case  it  was  determined  that  a  private  building  chapel  is  rate- 
always  used  as  a  chapel,  and  by  contract  never  to  be  used  for  any  '^^^  'J  aprofit 
other  purpose  whatsoever,  but  not  consecrated,  is,  if  a  profit  be  ^  "*"*      **• 
made  of  it  by  letting  out  the  pews  or  otherwise,  rateable  to  the 
poor.    But  if  it  were  absolutely  given  to  the  public,  it  might  be  a 
strong  ground  for  saying  that  it  was  not  rateable. 

Rex  V.   Agar  and  others^   T.  51  Geo.  3.     14  East.  256.     Bott.  The  tniitees  of 
Cont.SS.     1  Noi.  P.  L.  163.    In  an  assessment  for  the  relief  of  amethodiat 
the  poor  of  St.  Martin,  Yorky  the  defendants  were  thus  rated :       *^***P*^  receiTing 
'' Messrs.  Agar  and  Gi^wn  —  Chapel-rent  20/.  — One  month  fo^therenlrf^ 
I5s.  —  Three  months  21.  5s."  the  pews,  are 

Against  the  assessment  they  appealed  on  the  grounds  that  the  rateable  for  the 
raethodist  chapel  therein  mentioned  was  not  liable  to  be  rated,  profiumadeof 
and  that  they  (the  trustees)  were  not  liable  to  be  rated  in  respect  ^*  ^'h^^'^lLt 
of  it,  not  being  the  occupiers  of  it,  nor  having  any  beneficial  or  thev^zpendihe 
other  interest  therein  which  was  lesally  the  subject  of  a  rate,  whole  of  what 
The  sessions  confirmed  the  rate,  subject  to  the  opinion  of  the  they  receive  in 
Court  on  these  following  facts :  making  dis- 

In  1804  the  appellants  purchased  a  piece  of  ground  upon  which,  •>«i"f  "«*•  ^ 
by  means  of  voluntary  contributions,  they  erected  the  chapel  in  "ytSdanta  in 
question.      The  premises  were  shortly  afterwards  conveyed  to  the  chi^,  and 
them,  upon  trust,  that  they  should  let  the  pews  and  seats  in  the  in  paying  the 
chapel  under  such  yearly  or  other  payments  as  they  might  think  ttlanea  of  the 
fit,  and  upon  other  trusts  (as  by  the  deeds  appeared^more  particu^  V^*^^**** 
larly):  the  consideration  for  the  purchase  of  the  eround,  and  the  "^ 

expense  of  erecting  the  chapel,  were  raised  partly  by  voluntary 
donations,  and  partly  by  sums  borrowed  by  the  appellants.  The 
current  expenses  of  the  trustees  in  supporting  the  chapel  durine 
•the  year  1810,  as  appeared  by  the  disbursements  after  mentioned 
were  247/.  7s. ;  and  the  whole  of  the  pew  rents  received  for  that 
year  amounted  to  221/.  4f.,  which  were  applied  towards  the  dis- 
charge of  the  following  expenses,  viz. 

£   s.   d. 
Insurance  from  fire  -        -        -        -        -        250 

To  a  year's  rent  and  taxes  of  two  dwelline- 
houses  occupied  by  the  two  methodist  preach- 
ers, ending  25th  Dec.  1810  -        -        -70    00 
To  chapel-cleaners  and  candle-snuffers  -      20  16    0 
'(There  were  several  items  for  work  about  the 
chapel,  as  painting,  &c. ;  also  for  candles,  and  then 
the  two  following  items,  viz.) 

To  one  year's  quarterage  for  salary  and  board 
allowed  to  two  methodist  preachers  for  of- 
ficiating in  the  York  chapel  .-  -  -11000 
To  Thomas  Stodhart  for  half  a  year's  salary  for 
conducting  the  singing  in  the  chapel,  ending 
25th  December  1810         -    .     -         -         -        5    0    0 

Making  altogether  i^47    7    0 

The  point  reserved  by  the  sessions  was,  whether  the  appellants^ 
Mnderiae  above  circumstances^  were  liable  to  contribute  to  the  relief 
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of  the  poor  in  respect  of  the  rents  or  monies  so  received  for 
the  pewsy  and  so  applied  as  above  stated. 

After  argument,  Ld.  EUenhorough  C.  J.  said,  the  question  is, 
whether  the  trustees  are  rateable?  In  what  situation  do  th^ 
stand  to  tlie  property?  In  1804  they  purchased  the  ground  on 
which  they  afterwards  erected  the  chapel ;  they  are  therefore  the 
owners  of  the  property.  If  they  had  gratuitously  admitted  per- 
sons into  their  chapel,  and  provided  preachers  for  the  congren" 
tion,  without  receiving  any  thing,  they  would  have  come  within 

5  T.  R.  79.  the  case  of  Rex  v.  Woodward  and  others  ;  but  observe  the  differ- 
ence between  the  two  cases ;  there  it  was  found  that  the  trustees 
did  not  receive  any  rent  or  other  pecuniary  advantage  for  the  use 
of  the  seats  in  the  quakers'  meeting-house  :  here  it  is  stated  that 
the  trustees  do  receive  rent  for  the  seats.    What  similitude  then 

Ante,  42.  does  this  bear  to  JValdo^s  case,  who  gratuitously  devoted  his  pro* 

perty  to  the  education  and  maintenance  of  paupers,  but  derived 
no  profit  to  himself?  Here  profit  is  made  of  the  property  to  the 
full  by  the  trustees,  who  let  out  the  seats,  and  receive  pecuniary 
advantage  from  the  use  of  them :  and  admitting  that  tnere  must 
be  some  expenses  incurred  in  producing  the  profit,  it  depends 
upon  circumstances,  and  the  mode  of  administering  the  fund, 
what  the  profit  shall  be.  If  it  were  absolutely  necessary  that  all 
the  sums  stated  in  the  account  of  expenses  should  be  expended, 
it  should  have  been  expressly  found  in  the  case  that  they  were 
all  necessarily  expended  in  the  carrying  on  the  business  of  Uie 
chapel.  The  trustees  may  go  on  increasing  their  expenditure  in 
this  manner  as  their  profits  increase.  I  admit  that  it  is  not  found 
that  any  of  the  items  were  fraudulently  swelled  for  the  purpose 
of  this  question ;  but  it  is  not  enough  in  these  cases  to  shew  that 
the  expenses  laid  out  in  any  particular  year,  absorbed  the  profits 
of  that  year ;  for  the  benefit  of  such  expenses  may  be  derived  in 
future  years,  as  is  often  the  case,  with  improvements  of  fanns, 
and  rateable  on  that  account.  Whether  these  which  are  stated 
were  necessary  expenses  or  not,  I  cannot  take  upon  me  to  say 
from  the  case,  but  it  should  at  least  have  been  found  that  they 
were  all  necessary^  to  produce  the  render  of  the  rent  received. 
This  is  not  like  the  cases  where  persons  have  been  held  not  to  be 
rateable  for  property,  as  not  being  in  the  occupation  of  it :  for 
these  appellants  are  the  orinnal  proprietors  of  the  land  on  which 
they  have  erected  a  chapel  by  voluntary  subscription,  under  no 
restriction  as  to  the  profits  to  be  derived  from  it,  and  in  the  actual 
receipt  of  rents,  which  they  have  applied  in  manner  stated. 

Grose  J.  The  first  question  is,  whether  there  is  any  thing 
rateable  in  this  case?  and  here  is  clearly  rateable  proper^; 
for  there  is  land,  and  a  building  which  produces  profit.  But  it 
is  said  that  it  does  not  produce  profit  sufficient  to  warrant  a  rate 
on  these  defendants  in  respect  of  it«  But  that  depends  upon 
the  manner  in  which  they  choose  to  apply  the  proceeds.  It 
does  in  fact  produce  profit,  and  they  dispose  of  it  as  they  please 
afterwards.  How  then  does  this  differ  from  the  case  of  other 
buildings  which  produce  profit?  If  this  be  not  rateable  on  ac- 
count of  the  subsequent  application  of  the  profits  by  the  trustees 
to  the  benefit  of  others,  why  should  any  estate  which  a  man 
holds  in  trust  be  rateable  ?    Then,  2dly,  The  trustees  who  re* 

15* 
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ceive  the  profits  are  the  occupiers  of  the  property,  and  tlierefora  II.  t.  Agar 
they  are  liable  to  be  rated  for  it.  *n*^  oUjcn. 

Le  Blanc  J.  The  subject-matter  of  this  rate  is  within  the  stat. 
43  Eliz.  c.  2.y  which  directs  the  occupiers  of  lands  and  houses  to 
be  rated.  These  appellants  purchased  the  land,  and  erected  a 
building  on  it  to  be  used  as  a  chapel,  and  now  let  out  the  seats 
and  receive  the  rents  for  them ;  they  are  therefore  the  occupiers 
of  the  building.  Then  the  only  question  is,  Whether  tltey  are 
liable  to  be  rated  for  it  on  the  ground  that  it  is  not  valuable 
property  ?  It  is  let  out  at  an  annual  rent,  but  it  is  objected  that 
though  they  receive  profit  in  the  first  instance,  yet  they  after- 
wards dispose  of  the  whole  in  the  establishment,  in  paying  the 
salaries  o£  the  ministers,  and  in  defraying  other  expenses  of 
attendants  and  repairs.  I  agree  that  this  is  in  substance  a  rate 
on  the  ministers,  for  if  they  had  let  .out  the  pews  and  received 
the  rents,  they  would  only  have  received  the  surplus  profit  afler 
payment  of  all  the  necessary  expenses  of  the  chapel ;  but  the 
pews  are  let  out  by  those  who  are  in  effect  the  trustees  for  the 
ministers,  for  they  pay  over  'to  them  so  much  as  remains  af^er 
defraying  the  expenses.  The  trustees,  therefore^  must  be  con- 
sidered as  the  occupiers,  because  the  property  is  in  them,  and 
they  let  out  the  pews,  and  they  are  therefore  rateable  for  the 
profits  in  the  same  manner  as  the  ministers  themselves  would  be 
if  these  latter  let  out  the  pews. 

DaijUeif  J.  The  property  itself  is  rateable,  and  the  trustees 
are  the  proper  persons  to  be  rated  for  it.  It  is  a  house,  and  the 
Stat,  of  Eliz,  says  that  occupiers  of  houses  are  rateable.  It 
produces  profit,  for  certain  sums  are  annually  paid  into  the  hands 
of  the  persons  rated  by  those  who  rent  the  pews.  Then  it  is 
objectea,  that  part  of  the  money  so  received  which  is  applied  to 
the  salaries  of  the  preachers,  is  referable  to  them  and  not  to  the 
house ;  and  that  if  there  were  no  preachers,  there  would  be  no 
pew-rents  received  :  I  agree  that  the  money  so  received  is  partly 
referable  to  the  preachers,  but  a  part  is  also  referable  to  the  nouse 
itself,  id  respect  to  the  superior  accommodation  afforded  by  it 
to  those  who  attend  the  preacher :  for  such  large  sums  would  not 
be  paid  to  hear  them  in  the  open  air.  This  then  is  not  like 
JFoodtoard'B  case,  nor  like  the  case  of  Mr.  Waldo,  who  dedi- 
cated his  property  to  the  charitable  purpose  of  educating  and 
maintaining  poor  children ;  for  there  was  no  profit  made  of  the 
meeting-house  in  the  one  case,  or  of  the  property  dedicated  to 
the  charity-children  in  the  other ;  but  here  a  profit  was  made  of 
the  property ;  and  there  is  no  hardship  in  saying  that  the  trustees 
shall  pay  the  rate,  for  they  will  stop  in  transitu  so  much  as  they 
pay  for  this  purpose ;  and  the  ministers  are  not  the  proper  per- 
sona on  whom  to  impose  the  rate  on  the  building  in  respect  of 
their  salaries.  The  trustees  are  not  under  any  obligation  to  make 
the  payments  to  the  extent  stated :  they  have  paid  the  money  in 
fact ;  but  they  were  under  no  obligation  to  do  so  at  all  events. 
This,  therefore,  being  property  which  in  its  nature  is  rateable, 
and  profit  being  in  fact  made  of  it,  and  that  profit  passing  in  the 
first  instance  mrough  the  hands  of  the  trustees,  I  see  no  doubt 
bat  they  are  rateable  for  it.    Order  and  rate  confirmed. 

Rex  V.  Camntmioners  of  the  Navigation  of  Salterns  Load  Shiice  There  muu  be 
#0  Stanground  Shiice.     t.  S2  Geo.  S.    4  T.  R.  780.     1  Bm.  201*  ^^^'^^  **' 

VOL.  IV.  E  *^^ 
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1  Nol.  p.  L.  165.  The -defendanU  were  assessed  for  the  tolls  of 
a  sluice,  which  rate  was  confirmed  at  the  sessions.  It  appeared 
that  the  tolls  were  directed  by  the  act  of  parliament  passed  for 
the  supporting  of  the  sluice,  <*  to  be  applied  for  the  several  pur- 
poses of  the  said  act,  and  for  no  other  whatever."  Per  Ld. 
Kenyan  C.J.  It  is  not  sufficient  to  point  out  property  within 
the  parish,  but  there  must  also  be  some  beneficial  occupant  or  occu- 
pants. Corporations  may  unquestionably  be  rated.  Here  there 
is  property  which  is  the  subject  of  a  rate,  but  there  is  no  occupier 
of  it.     It  ate  quashed. 

Rex  V.  Eyre,  E.  50  Geo.  8.  12  East.  416.  1  Nol.  P.  L.  1 17. 
The  defendant  appealed  against  a  poor*s  rate,  wherein  he  was 
assessed  as  "  lessee  of  the  tolls  of  the  Key  Bridge"  at  Tewkes- 
bury, at  350/.  per  annum.  The  sessions  confirmed  the  rate  upon 
the  general  prmciple,  as  they  stated,  tliat  the  rent  bondjide  paid 
by  the  occupier  is  the  best  criterion  by  which  to  judse  of  the 
value  of  the  property,  but  subject  to  the  opinion  of  this  Court 
upon  the  following  case : 

Qy  4<8  Geo.  3.  c.  62.  certain  trustees  are  appointed  for  re- 
building the  Key  Bridge  across  the  river  Avon  in  the  borough  of 
Tewkesbury,  ana  for  making  convenient  roads  thereto.  It  enaots, 
that  out  of  the  first  monies  arising  by  the  tolls  to  be  collected  by 
virtue  of  the  act,  or  out  of  the  first  money  which  should  be 
borrowed  upon  the  credit  thereof,  the  trustees  shall  pay  the  ex- 
penses of  passing  the  act ;  and  repay  sums  advanced  thereon 
.  with  interest;  and  also  all  expenses  of  the  plans  and  estimates 
of  the  bridge ;  **  and  that  after  payment  thereof,  all  the  money 
which  should  come  to  their  hands  for  the  purposes  of  the  act, 
should  be  applied  in  erecting  the  turnpikes  or  toll-houses,  and  to 
other  purposes  relating  entirely  to  the  bridge  and  its  avenues, 
and  in  defraying  all  the  necessary  charges  of  the  act,  &c.  &c.  and 
to  or  for  no  other  use,  intent,  or  purpose  whatsoever."  —  **  That  as 
soon  as  the  several  purposes  of  the  act  should  he  carried  into  execu- 
tion, and  the  principal  and  interest  borrowed  and  secured  thereon 
should  be  repaid,  all  the  tolls  thereby  imposed  should  absolutely 
cease,  and  the  new  bridge  and  the  approaches  leading  thereto 
should  thereafter  be  repaired  by  such  persons  as  were  by  law 
liable  to  repwr  the  same."  The  trustees  being  empower^  by 
another  clause  to  lease  the  tolls  under  the  clauses  and  stipulations 
therein  expressed,  have  leased  the  same  to  the  appelhmt  at  the 
annual  rent  of  350/.  It  was  not  proved  that  the  appellant  made 
any  profit  on  the  said  tolls,  nor  that  such  tolls  left  any  residue 
after  the  payment  of  the  said  yearly  rent  of  350/. ;  on  the  contrary, 
ii  is  bdieved,  that  the  present  lessee  has  a  most  unprofitable  taJdog, 
and  that  he  will  not  even  clear  his  present  rent. 

In  support  of  the  order  it  was  stated,  that  the  objections  to  the 
rate  were,  1st,  that  the  subject-matter  of  it  was  occupied  for  pub- 
lic purposes,  and  w0s  therefore  not  rat/eable  at  all ;  bat  Sdly,  if  it 
were  rateable  in  the  hands  of  a  lessee  on  account  of  any  personal 
benefit  derived  to  himself,  it  did  not  appear  by  the  case  as  stated 
whether  he  derived  any  such  benefit  beyond  the  purposes  of 
the  trust- 
But  the  Courty  after  observing  upon  die  loose  aod  imperfect 
manaer  in  which  ihe  case  was  drawn  up,  in  not  stftting  either  that 
the  lessee  was  the  ocoupier  of  any  toll-house  or  dweUing-house 
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within  the  parish,  which  was  the  proper  subject-matter  of  a  rate, 

or  that  he  was  an  inhabitant  of  the  parish  in  the  sense  which  had 

been  latdy  put  by  the  Court  on  that  word  in  the  43  £lix.  c.  2.,  and 

ifl  not  fin(ung  the  fact  whether  the  lessee  did  receire  any  profit  to 

himself  from  the  tolls  beyond  the  rent  which  was  applicable  to 

public  purposes,  but  merely  stating  that  it  wu  belitvea  that  he  did 

not,  were  inclined  to  have  sent  the  case  back  to  the  sessions  to  be 

re-stated  in  a  more  perfect  manner.    But  in  opposition  to  the  rate, 

it  being  suggested  that  it  would  not  answer  any  purpose  to  send 

the  case  b^k,  all  the  facts  having  been  stated  which  were  capable 

of  proof  on  the  part  of  those  who  supported  the  rate,  and  that  the 

onfj  question  meant  to  be  raised  by  tnem  was,  whether  the  tolls  of 

a  public  bridge  were  rateable  in  the  hands  of  a  lessee.    Ld.  EUeu"  ToUi  per  u 

borough  C.  J.  said,  that  as  the  Court  had  so  recently  decided  that  ^*  rateable. 

tolikperse  were  not  rateable,  and  that  as  the  appellant  was  rated 

merely  as  lessee  of  the  tolls,  and  for  nothing  else  which  miffht  have 

given  them  a  corporeal  quality,  and  locality  within  the  parish,  such 

as  for  a  sluice  or  the  like ;  and  that  as  it  did  not  appear  that  he 

was  an  inhabitant  of  the  parish,  or  made  any  profit  of  the  tolls* 

there  was  nothing  stated  m  the  case  to  raise  any  question.     And 

though  it  should  turn  out  to  be  the  fact  (which  was  suggested  from 

the  bar)  that  there  was  a  toll-house  attached  to  the  bridge  where 

theappdlant  dwelt,  yet  as  the  sending  the  case  bade  to  the 

sessions  to  be  re-stated  would  probably  only  lead  to  their  inserting 

as  a  fact  what  at  present  they  only  stated  as  matter  of  belief,  that 

the  lessee  derived  no  profit  to  himself  from  the  tolls,  it  was  better 

for  all  parties  to  quash  this  rate,  and  if  at  any  future  time  the 

parish  thought  they  could  make  out  a  better  case  against  the 

lessee,  they  might  rate  him  again.    Per  curiam,  order  (^  sessions 

coofinning  the  rate  quashed. 

Rexv,  fVooduMrdand  anoth^t  SSGeo.S.  fiT.i2.  79.  1  Batt*  Occujptaeybf 
205.  1  Nol.  P.L.  158.  A  question  arose  upon  the  rateability  of  aacrvaat. 
the  trustees  of  a  quaker's  meeting-house ;  amongst  other  circum- 
stances, it  appeared  that  one  small  room  was  occupied  bv  the 
door-keeper,  who  attended  the  house  when  necessary,  and  kept 
it  clean,  for  which  he  had  a  small  salary.  And  tlie  Court  held 
that  there  was  no  rateable  pccupier. 

See  also  Rex  v.  Sculcoates,  to  the  same  point,  post. 

4.  What  property  is  rateable; 

[a)  Stock  in  trade. 

(h)  Housefuddjumiture^  andmonevy  and Junded  property. 

(c)  SalarieSj  and  xoages  oflabour,  o^c. 

[d)  Tithes. 

(c)  ManorSj  and  their  profits. 
(/)  Mines. 
\g)  Woods. 

(a)  Commons f  Way-leaves. 

(i)  Extra  prqfiis  rrom  land.  « 

(^)  Of  increased  value;    and  herein,    of  Docks,  Navigation 
Tolls,  Sfc. 


The  court  of  King's  Bench,  from  tlie  difficulties  attending  the  Personal  estate. 
°^tt«r  in  practice,  have  all  along  been  averse  from  delivering  any 
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opinion  upon  the  general  question,  whether,  or  how  far,  personal 
estate  is  liable  to  be  rated  to  the  poor ;  but  have  determined  the 
several  cases  upon  their  own  particular  circumstances,  or  quashed 
the  rates  for  insufficiency  in  point  of  form. 

A  farmer  is  not        Q.  v-  Barking,  H.  5  Ann.     2  Ld.  Raym.  1280.     1  BoU.  126. 

rateable  for  his     |  j^b/.  P.  L.  179.     Upon  quashing  of  several  orders  made  relating 

''***^  '  to  the  poor  rates,  the  matter  in  difference  was  referred  to  the  deter- 

mination of  the  Ld.  C  J.  Holt;  but  the  parties,  not  satisfied  with 
his  opinion,  signified  their  consent  in  writing  to  submit  this  ques- 
tion to  the  opinion  of  the  judges  of  the  K.  B. :  to  wit,  whether  a 
former  for  his  stock  sliall  not  be  chargeable  and  taxable  to  the  poor 
rate,  as  well  as  a  tradesman  for  his  stock  in  trade  f  And  the  other 
three  judges  were  of  opinion  that  a  farmer  for  his  stock  is  not 
taxable,  contrary  to  the  opinion  of  Ho// C.J.  Whereupon  the 
following  rule  of  court  was  made :  ^  Upon  mature  deliberation, 
it  is  considered  by  the  Court,  that  a  farmer  is  not  taxaUe  to  the 
poor  rate  for  his  stock ;  and  that  a  tradesman  is  taxable  for  his 
stock  in  trade,*'  [Or,  as  it  is  expressed  in  the  record,  Qjnod 
Jirmarius,  angUce,  a  fkrmer,  non  erit  onerabUis  et  taxahUis  ad  rotas 
pauperum  pro  peculiiSf  anglicef  stock  ;  et  quod  artifex^  anglice,  a 
traaesman,  est  onerabUis  et  taxabilispro  peculiisj  angUce^  stock,  in 
arte,  anglice,  trade. 

Stock  in  trade         Rgj;  y.  IVitneif  in  Oxfordshire,  E.  10.  Geo.  S.    5  Burr.  26S4^ 

*c*IIrtl^r'  ^  ^^^'  ^*^"  ^  ^°^'  ^-  ^'  ^***  }^'  ^°  *PP®*^  against  a  rate  for 
Qiiere,  If  pro-  ^^  relief  of  the  poor  of  the  parish  of  Witney,  for  that  there  were 
perty  which  the  within  the  said  parish  many  manufacturers  and  other  traders,  who 
■essions  con-  employed  under  them  many  servants  and  apprentices,  and  were  not 
^^^  ^  f*^-  assessed  in  the  said  rate  for  their  stocks  in  trade ;  the  said  rate 
ntnl  th^  was  quashed  on  account  of  such  omission,  subject  to  the  opi- 
ought  to  miend  "'^'^  ^^  ^^  court  of  K.  B.  on  the  fdlowing  facts :  It  appeared 
the  rate  by  in.  there  had  long  been  many  such  manufacturers  and  traders  within 
aertiag  it,  and  tlie  said  parish,  who  had  been  constantly  assessed  to  the  land-tax 
not  to  quash  the  for  their  respective  stocks  in  trade,  but  none  of  whom  had  ever 
whole  late.  \}e^n  charged  with  the  payment  of  any  rate  for  the  relief  of  the 

poor  on  account  of  such  stocks:  That  as  well  the  said  manuiac* 
turers  and  traders  as  all  other  occupiers  of  lands  and  houses 
within  the  said  parish,  had  been  and  constantly  are  assessed  in  this 
and  all  former  rates  for  the  relief  of  the  poor,  as  well  as  to  the 
land-tax,  for  the  lands  and  houses  in  their  respective  occupations. 
The  counsel  who  argued  in  support  of  the  order  of  sessions  cited 
and  relied  upon  the  case  of  Q.  v.  Barking  (above).  But  the  Court 
were  not  satisfied  of  tlie  authority  of  that  case.  Ld.  Mansfield  C.  J. 
expressly  called  it  a  strange  case.  They  observed,  that  the 
opmion  of  three  of  the  judges  was  only  said  to  be,  that  a  fanner  for 
his  stock  was  not  taxable,  contrary  to  the  opinion  of  Holt  C.  J. 
But  it  doth  not  appear  that  a  Question  was  directly  put  to  them, 
whether  a  tradesman  was  taxable  to  the  poor  for  his  stock  in  trade  ? 
The  Court,  however,  gave  no  explicit  opinion  upon  the  merits  of 
the  present  case,  though  they  seemed  very  far  from  allowing  that 
a  tradesman  is  rateable  to  the  poor  for  his  stock  in  trade.  But 
here,  the  order  of  sessions  is  clearly  wrong  upon  the  face  of  it ; 
because  they  ought  not  to  have  quashed  the  whole  rate,  but  to 
have  added  those  persons  and  that  property  which  it  was  thought 
were  illegally  omitted.  And  the  order  was  quashed. 
Same  point,  RexY.Ringwood,  T.l5.Geo.S.  Cowp.S26.  iBott.l^.  1  N0I.P.L. 

Whether  ttock     1 45.    On  shewing  cause  against  quashing  an  order  of  sessions  which 
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hadqaasbedarateforthereliefof  thepoorof  the  parish  of  Ringtoood^  So  trade  be  rmt^w 
the  sessions  order  stated,  that  three  persons  were  possessed  as  able.  Qucn? 
coparceners  ofstock  in  the  trade  and  business  of  common  brewers 
and  maltsters  in  the  said  parish,  to  the  value  of  4000/.;  for  no  part 
of  which  the  said  coparceners,  or  any  of  them,  were  or  was  in  the 
said  rate  assessed  to  the  relief  of  the  poor  of  the  said  parish.  And 
it  did  not  appear  to  thin  Court  that  stock  in  trade  had  ever  before 
been  rated  in  the  said  parish.  Therefore  the  Court  adjudged  that 
the  said  recited  rate  ought  to  be  quashed,  and  the  same  was 
quashed  accordingly ;  and  a  new  rate  ordered  to  be  made  im- 
mediately, for  the  relief  of  the  poor  of  the  said  parish,  by  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 
Ringwood.  On  hearing  the  cause,  the  Court  declined  entering  into 
the  merits ;  but  as  to  this  particular  case,  Ld.  Mansfidd  said  ^- 1 
have  no  doubt  what  is  to  be  done  with  it,  as  the  authority  of  Rex  v« 
JVitneu  {^nte)  is  precisely  in  point.  I  think  the  justices  would  not 
have  done  very  wrong,  if  they  had  acquiesced  in  the  practice 
which  has  obtained  ever  since  the  statute  of  43  Eliz.  of  not  rating  « 

this  species  of  property.  The  cas^  of  Rex  v.  Witneif  was  deter- 
mined upon  this  single  ground,  that  the  justices  in  sessions  should 
not  have  quashed  the  whole  rate,  but  should  have  amended  it  by 
inserting  the  particular  persons  and  that  property  which  was 
omitted,  and  which  they  thought  rateable.  So  here,  the  justices 
at  sessions  should  -have  amended  the  rate,  if  they  thought  this 
property  rateable ;  and  then,  on  attempting  to  do  it,  they  would 
have  discovered  the  wisdom  of  conforming  to  the  practice, 
which  they  expressly  state  in  the  case,  of  not  rating  it*  If  the^ 
had  tried  to  have  amended  it,  how  would  they  have  rated  this 
«tock  ?  Are  the  hops,  and  the  malt,  and  the  boiler,  to  be  rated  at 
so  much  for  each  ?  Or  is  the  trader  to  be  rated  for  the  gross  sum 
which  his  whole  stock  would  sell  for?  If  the  justices  had  con- 
sidered, they  would  have  found  out  the  sense  of  not  rating  it  at 
oil ;  especially  when  it  appears  that  mankind  have,  as  it  were,  with 
one  universal  consent,  refrained  from  rating  it;  the  difficulties 
attending  it  are  too  great,  and  so  the  justices  would  have  found 
them.     And  by  the  Court,  the  order  of  sessions  was  quashed. 

Rex  V.  the  Overseers  of  Andover^  H.  17.  Geo,  3,     Cotop.  550.  Ifpenonsl 
I  Bait.  153.     1  Nol,  P.  £•  189.     On  a  rule  to  shew  cause  why  an  estate  be  nt*- 
order  of  sessions  made  for  rating  several  tradesmen  for  their  stock  ?^*®!  **??*^  ^ 
in  trade  towards  the  relief  of  the  poor  should  not  be  quashed,  the  ^.^^thuftiSe 
case  was,  the  overseers  made  a  new  rate,  in  which  they  omitted  to  pariib. 
rate  tradesmen  for  their  stock,  which  had  been  formerly  rated  in 
that  parish.     Upon  which  the  other  inhabitants  of  the  parish  ap- 
peal to  the  sessions.     And  the  sessions  make  order  whereby  they 
adjudge,  "  that  Mr.  Joseph  WakeJieUl  is  a  proprietor  of  stock  in 
trade  as  draper  in  the  parish  of  Andover,  to  the  amount  of  300/., 
and  that  the  profits  of  that  trade  are  15/.  a-year ;  and  that  he  ought 
to  be  rated  towards  the  relief  of  the  poor  of  the  said  parish  in  re- 
spect of  such  stock  and  profits  7/.  each  rate,  in  the  rate  so  ap- 
pealed against.*'     And  there  was  the  like  adjudication  as  to  sevenU 
other  tradesmen.     And  the  Court  ordered  the  said  rate  to  be 
amended,  by  putting  into  it  a  rate  on  the  said  several  tradesmen, 
in  respect  of  such  their  stock  and  profits. —  It  was  objected,  that  The  MMiont 
this  mdet  on  the  face  of  it  was  bad,  inasmuch  as  it  did  not  appear,  ^"^^^jJJ^^* 
that  the  several  persons  whose  names  were  added  to  the  rate  by  ^  those  who^ 
order  of  session^  had  notice  of  the  appeal,  or  litigated  the  ques-  hare  not  notice 
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of  Uie appeal, or  tion  at  the  sessioiiB.  They  were  therefore  without  redress;  for 
do  not  litigate  it  necessarily  precluded  them  from  their  appeal.  The  sessions 
the  question  at  gg  to  them  made  an  original  rate,  without  haring  given  them  an 
the  sessions.       opportunity  of  defending  themselves.  —  The  Court  held  this  to 

be  a  fatal  objection ;  and  therefore  that  the  order  of  sessions  ou^ht 
to  be  quashed.  —  Ld.  Mansfield  C.J.  upon  the  general  pomt» 
said,  it  IS  a  very  different  question,  whether  personal  estate  is  to 
be  rated  to  the  utmost  extent,  or  not  to  be  rated  at  all  ?  It  would 
make  the  poor  laws  very  oppressive,  if  a  man  were  to  be  taxed 
to  the  extent  of  his  whole  personal  estate  and  income.  In  that 
case*  every  man  who  has  money  in  the  funds  would  be  liable, 
lawyers  for  their  fees,  soldiers  for  their  pay,  and  the  like.  But 
where  men  are  occupiers  of  houses,  and  have  stock  in  trade,  whe* 
ther  such  stock  in  trade  may  be  taken  into  consideration,  is  a 
very  different  question.  Some  personal  estate  may  be  rateable. 
But  it  must  be  local  xnsible  properttf  within  tlie  parish.  It  would 
be  material  to  state  what  has  been  the  custom  of  rating.  If  the 
•  usage  should  be  to  take  in  stock  in  trade,  there  would  be  very 

good  right  to  support  it.  Let  them,  therefore^  try  it  on  the  spe- 
cial circumstances  of  the  case.  —  Mr.  J.  Aston  said,  that  if  upon 
the  general  question  it  should  turn  out  to  be  the  law  that  perso- 
nal property  is  rateable,  it  must  be  then  rated^  though  it  was 
never  rated  before.  —  On  the  present  question,  the  rule  was  made 
absolute,  for  quashing  the  order  of  sessions. 
Stock  in  trade  Rex r.  Hill,  T.  17  Geo. S.  Cotop.GlS.  iBott.lSS.  On  shew- 
may  be  rated,  j^g  eause  against  a  rule  for  quashing  an  order  of  sessions  con- 
firming a  poor  rate,  it  appeared  that  the  appellant  Hill  was  a 
clothier  and  an  inhabitant  of  the  parish  of  Bradford.  That  the 
churchwardens  and  overseers  charged  him  to  the  poor  rate  in  re- 
spect of  his  stock  in  the  cloathing  trade  which  he  iiad  in  the  said 
parish.  Against  which  rate  he  appealed,  allegiitf  that  he  was 
not  liable.  The  sessions  upon  the  appeal  adjudee  nim  liable  and 
confirm  the  rate :  Ld.  MansEdd  C.  J.  stopped  Uie  counsel  in  the 
argument  for  the  defendant,  by  asking.  What  usage  heretofore  had 
been  in  this  place  with  respect  to  rating  stock  m  trade  ?  Unto 
which  it  was  answered,  that  the  usage  was  waved,  and  that  the 
counsel  at  the  sessions  had  agreed  to  bring  the  general  question 
before  the  Court.  —  Ld.  Mansfield  said,  they  had  no  right  to 
do  so ,  and  thought  it  ought  to  be  sent  back  to  the  sessions  to 
state  the  usage.  Afterwards,  the  case  being  sent  back,  and  the 
sessions  returning,  that  it  had  been  the  usage  heretofore  in  the 
parish  of  Bradford  to  rate  persons  for  their  stock  in  trade,  the 
Court  ordered  the  rate  to  stand. 

Rex  V.  Rodd,  H.  22  Geo.  3.  Cald.  147.  1  BoH.  161.  1  Not. 
P.  L.  145.  Upon  the  appeal  of  James  Rodd  against  a  rate  made 
for  the  relief  of  the  poor  of  the  borough  or  parish  of  Bridgwater^ 
wherein  he  was  charged  four  shillings  in  respect  of  his  stock  in 
trade,  above  what  he  was  therein  charged  for  his  house  and  shops, 
and  other  real  property.  —  The  sessions  confirmed  the  rate,  and 
stated  specially  —  That  within  the  said  borough  it  had  been  usual 
ever  since  the  existence  of  rates  for  the  relief  of  the  poor,  to 
assess  the  inhabitants  of  the  said  borough,  Jbr  and  in  respect  of 
their  personal  property,  or  stock  in  trade  ;  and  amongst  them  mi& 
as  have  been  ot  the  same  trade,  and  of  similar  circumstances 
with  the  annellant.  The  question,  therefore,  submitted  to  the 
Court  was;  Whether  the  said  Rodd  were  rateable  for  his  st^tk  m  tradef 
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\i  was  admitted  that  it  was  not  possible  to  distinguish  this  from  the* 
aboTe  case  of  Bex  t.  Hill. «-  By  the  Court :  Rate  affirmred. 

Rexr.  Durdeyy  M.  35  Geo.  S.  6  T.  R.  58.  1  Boit.  210. 290.  Nol*  Penonat  pro- 
P.L.  177. 19S.  194.    J.  f/arrtf  appealed  tothe  Glovcesier seuitma  pertyisntMble, 
against  a  poor  rate  for  the  parisli  of  Durslejf,  upon  the  following  ?^^i^  '^J  ^ 
groaod  amongst  others.  That  Messrs.  Tippois  and  Co.  and  se-  S^eliSniwfrom 
Tend  others,  were  not  rated  for  their  goods,  stock  in  trade,  and  which  the  jus- 
persooal  effects ;  and  the  Court,  being  of  opinion  that  stock  in  tices  may  draw 
trade  and  personal  property  ought  to  have  been  rated,  quashed  ^^  coDclution, 
the  rate.— The  above  case  of  Rex  v.  Hill,  and  the  case  of  Rex  ^'''^fj*  "J^. 
V.  Maddem  (a),  were  cited  to  shew  that  stock  in  trade  is  rateable.  ^^^ 
—  By  Ld.  Kenyan  C.  J.     There  is  no  doubt  but  that  personal 
property  is  rateable ;  but  the  difficulty  in  this  case  is  to  know  for 
vhat  these  persons  should  have  been  rated.    They  appeared  in- 
deed in  the  possesion  of  stock  in  trade,  some  to  the  amount  of 
lOQf.,  others  50^.,  but  the  sessions  have  not  stated  whether  or  not 
this  property  belonged  to  the  several  persons  whom  the  appeU 
lant  wished  to  include  in  the  rate,  or  if  it  did,  whether  or  not  it 
produced  profit,  or  was  not  liable  to  incumbrances  equal  to  the 
Talae  of  the  property  itself.     Tke   bare  possession  of  personal 
property  isy    to  be   surey    evidence  Jrom  tohich  the  justices  may 
drtao  ine  conclusion  that  the  possessor  should  be  rated;  but  here 
the  justices,  after  stating  the  possession,  have  raised  a  doubt  re« 
Wtin^  other  facts,  which  they  should  have  enquired  into  and 
oetennmed  upon.    They  have  raised  a  mist  which  we  cannot  dis« 
pel.    The  facts  are  not  sufficiently  disclosed  to  enable  us  to  draw 
the  conclusion  that  these  persons  ought  to  be  rated.     Order  of 
sessions  quasliecL 

In  Rex  V.  Sherborne,  T.  ^7  Geo.  3.  8  East.5S7.  Bott.  Cont.67. 
^Nol.P,L.n6.  Two"  persons  appealed  against  a  poor  rate, 
vherein  they  were  rated  for  stock,  meaning  stock  in  trade.  It 
appeared  that  the  appellants  were  silk  throwsters,  occupying  cer- 
tarn  buildings  in  Sherborne,  in  which  persons  were  employed  by 
them  to  clean,  spin,  and  throw  silk  sent  them  in  a  raw  state  from 
London  for  that  purpose.  The  silk,  after  being  so  improved,  was 
sent  back,  and  they  were  paid  for  the  process.  The  rate  was  im^ 
posed  in  respect  of  the  profits  derived  from  this  silk  as  stock. 
But  the  Court  decided  at  once  that  it  was  impossible  it  could  be 
considered  to  be  stock  as  a  subject  of  rating. 

Rex  V.  Darlington,  M.  36  Geo.  3.     6  T.  R.  468.     1  Bott.  215.  If  the  MSNon« 
1  Nol,  P.  L.  176. 198.     G.  Allan  and  others,  appealed,  because  "*  ^  opjow" 
•even  persons  were  not  rated  for  their  stock  in  trade.    The  ses-  ^^J^J^^*^" 
sioDs  quashed  the  rate,  and  stated  as  follows :  That  it  did  not  appear  left'out  of  Uie 
whether  stock  in  trade  had  or  had  not  been  rated  In  D.  prior  to  rate  oushtto  bv 
^1^;  from  1746  to  1752  it  had ;  and  again  from  1788  to  1794  it  inwrtcd,  they 
had  been  rated ;  in  Au^st  1794,  a  rate  was  made  which  con-  ™u8t  quash  Uie 
tiooed  in  force  the  remainder  of  the  year,  which  was  not  appealed  ^^  ^^^  ^^ 
^mt,  in  which  the  above  seven  persons  were  rated  for  their  stock  „^|  ^^^  ^^ 
inttsde  as  yielding  certain  profits  (stating  them),  and  which  the  ap-  conclusion 
pellanti  contended  was  an  admission  that,  to  that  time,  those  dnwnbytiw 
Kven  persons  possessed  stock  in  trade  producing  the  profits  there  ^^saioM  from 
stated :  This  rate  was  paid  by  some  of  the  traders,  but  not  by  *^j^*"^* 


(a)  Poti,  under  this  head. 
£   it 


others ;  to  enforce  payment  ftom  whom  no  step  had  been  tdten. 
The  appellants  then  proved  that  those  seven  persons*  when  the 
rate  was  made  in  January  1795,  kept  shops  in  DariingtoMy  and 
that  each  possessed  a  visible  stock  m  trade  there»  and  appeared 
to  carry  on  business  to  the  same  extent  as  in  1794.     The  circum- 
stances of  the  ability  of  those  seven  persons,  or  that  they  re- 
spectively made  profit  of  their  stock  in  trade,  or  that  it  was 
exclusive  of  their  debts,  or  that  it  was  a  clear  residue  after  debts 
paid,    did  not  appear  otherwise  than  as  above  stated.  —  Ld. 
Kenyon  C.  J.     The  case  of  Rex  v.  Dnrsley  (ante)  has  been  par- 
ticularly pressed  upon  «us  as  a  decision*  of  our  own ;    but  the 
present  case  is  clearly  distinguishable  from  that.     There  the  ses- 
sions had  forborne  to  draw  any  conclusion  from  the  facts  proved 
before  them,  and  left  a  mass  of  evidence  for  our  consideration, 
but  so  incomplete,  that  we  could  not  say,  upon  the  facts  stated, 
whether  the  parties  ought  or  ought  not  to  have  been   rated; 
whereas  here  the  justices  have  drawn  the  conclusion.     It  was 
competent  to  them  to  decide  on  the  weight  of  the  evidence ; 
they  have  decided,  and  we  cannot  now  say  that  the  conclusion 
they    drew    was  certainly  wrong.    With  regard  to   the    other 
question,  this  was  a  case  in  which  the  sessions  could  not  alter  the 
rate,  because,  by  the  addition  of  these  seven  persons,  the  pro- 
portion of  every  other  person  would  have  been  altered;  therefore* 
they  were   bound  to  quash  the  rate.     The  other  judges  con- 
curred.    Order  of  sessions  confirmed. 
On  an  appeal         Rex  v.  Ambleside^   16  East.  380.     i2.  S.  appealed  against  a 
■gainst  a  rate  on  poor  rate  fdt  Ambleside.    The  ground  of  appeal  was,  "  Because 
the  ground,  that  qq^  fy^  ^r^^  ^nd  Other  persons  named  in  the  rate,  were  not  then 
for  hb  stock  in    0**^**®^  ^j  rated  for  or  in  respect  of  his  and  their  stock  in  trade." 
trade,  theses.      "^^^  ^^^^  '"  question  was  made  in  respeet  of  real  property  only, 
sions  ought  to     and  no  stock  in  trade  or  other  personal  property  was  mcluded  m 
■mend  the  rate    the  rate.     W.  W.  had  stocl^  in  trade  which  was  visible  personal 
and  not  quash     property  within   the  said   township,  producing   profit,   and   no 
Stock  in  trade     ^^^^sment  was  made  upon    him  in    the  said  rate  in  respect 
israteahletothe  thereof;   but  no  stock  in  trade  or  other  personal  property  had 
poor,  notwith*    ever  been  rated  within  the  township.     The  sessions  quashed  the 
standing  it  has    rate,  subject,  &c.     Upon  this  case  being  called  on^   after  P. 
"^I?*'^?  Cotfr/«ney  had  stated  that  the  question  intended  to  be  submitted^ 

there* be'i^e  ^*^*  whether  if  stock  in  trade  produce  a  profit,  the  usage  can 
circumstances  vary  its rateability?  —  Ld.  EUenborough. C.J.  said.  Is  there  not 
to  take  it  out  of  another  question ;  whether  the  rate  ought  not  to  have  been 
thegenvalrule.  amended,  instead  of  being  quashed  ?    As  to  the  rateabilitr  of 

stock  in  trade,  that  has  been  settled  in  Re*  v.  Darlington^  6  T.  R. 

468.,  if  it  )}e  bscertained  to  be  profitable.    It  is  then  an  objection 

applicable  to  one  person,  and  the  justices  should  have  amended 

(a)  AnM.  the  raf^,  and  not  quashed  it.    The  41  Geo.  S.  c.  23.  (a)  was  passed 

for  the  ver3r  purpose  of  enabling  them  so  to  do,  in  order  to 
prevent  the  inconvenience  of  the  parish  being  without  funds  for 
the  maintenance  of  its  poor  in  the  mean  time.  We  say,  there- 
fore, that  this  rate  was  not  properly  quashed,  but  ought  to  have 
been  amended.  If  there  are  any  arcumstances  to  take  it  out  of 
the  general  rule,  as  stated  in  Rex  v.  Darlington^  they  should  be 
stated :  if  there  are  none  such,  the  property  is  rateable.  Rex 
v.  fVhite,  4  T.  R.  774.,  is  also  to  the  same  effect.  Order  of  se«« 
sions  q^iashed. 
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(b.)  In  Rex  v.  WhiU,  T.  82  Geo.  8.    4  T.  22.  771.    1  BoH.  89.  Houtchold  Ibr- 
20^.     1  iVb/.  P.  L.  188. 190.  193.     It  was  ruled  that  household-  nitui«, 
furniture  was  not  rateable  to  the  poor. 

And  also  that  money,  out  at  interest  or  not,  is  not*rateable«  Money  at  in- 

In  Rex  V.  the  Churchwardens  and  Overseen  of  St.  Johns  Mad*  terest. 
dermarket  in  Normkh^  H.  45  Geo.  3.  6  East.  182.  1  Bott.  239.  Vested  in  the 
1  Nol.  P.  L.  141. 188. 190.  A.  S.  appealed  to  the  sessions  a^inst  public  funds. 
an  assessment  of  100/.  stock  charged  upon  her  for  the  relief  of 
the  poor,  which  a]>peal  was  allowed.  Upon  a  case  stated,  it  ap* 
peared  that  the  rate  was  made  by  virtue  of  a  local  statute  (lO^n. 
c.  6.),  which  enabled  the  pverseers,  &c.  of  that  parish,  *<  to  assess 
a  certain  sum  upon  the  inhabitants,  &c.  and  on  all  persons  having 
and  using  stocks  and  personal  estates  in  the  said  parish,  or  having 
money  out  at  interest"  That  **  moneu  out  at  interest,  as  well  without 
as  within  the  said  city  and  count fj  o/*  Norwich,'*  had  been  constantly 
assessed  to  the  poor's  rates,  ^fhat  the  appellant  was  possessed  of 
money  vested  in  the  public  funds,  or  on  government  security ^  and 
then  standing  in  her  name  in  the  books  of  the  governor  and  com^ 
panu  of  the  bank  of  England  in  the  5  per  cent,  bank  annuities. 
And  tne  question  submitted  was,  as  to  the  rateability  of  thia 
stock. 

Per  Ld.  EUenborough  C.  J.  Money  out  at  interest,  however 
'  tlie  lender  may  stipulate  not  to  call  for  the  principal  for  a  given 
period,  is  still  a  loan  of  money,  with  forbearance  for  a  certain 
time.  It  implies  that  the  principal  is  to  be  repaid  at  some  time 
or  other,  when  the  lender  will  be  entitled  to  receive  it  as  money 9 
and  not  a  substitute  for  the  principal  in  a  mere  annuity.  But 
with  respect  to  stock,  the  payment  of  the  piincipal  can  never  be 
compelled.  All  that  the  government  engage  for  is  a  perpetual 
annuity  redeemable  at  their  own  will  and  pleasure.  If  this  then  be 
not  rateable  under  the  local  act,  neither  is  it  so  under  the  43  Eliz» 
c.  2.  (the  onlv  other  statute  by  which  it  could  be  rateable)  not 
being  local  visible  property  within  the  parish.  It  is  therefore  not 
rateable  under  either  statute.     The  other  Judges  agreed. 

(c)   The  next  division  is  of  those  cases  in  which  profits  are  earned    * 
by  personal  labour,  and  are  themselves  merely  personal. 

Rex  V.  Shalfleet.  Sherrington's  case,  H.  7  Geo.  3.  4  Burr.  201 1.  Salaries  are  not 
1  Bott.  138.  1  Nol.  P.L.}^.  It  appeared,  that  the  appellant  rateable, 
inhabited  a  tenement  at  S.  for  the  purpose  of  superintending  the 
saltworks  there,  for  which  he  received  a  salary  of  40/.  per  ann. 
from  the  government ;  and  that  he  was  rated  for  this  salary. 
And  Ld.  Mansfield  C.J.  said,  ''  We  are  all  of  opinion  that  this  is 
not  such  a  species  of  property  as  can  be  rated  to  the  relief  of  the 
poor,  as  personal  estate  within  the  parish." 

In  Rex  V.  WhUe  and  others,  T.  32  Geo.  3.  4  T.  R.  771. 
1  Bott.  202.  it  was  also  held  that  a  collector  of  the  customs 
for  his  salary*  or  a  captain  in  the  navy,  a  merchant's  clerk,  or  the 
master  of  a  merchant  vessel,  for  their  pay,  are  not  rateable  to  the 
poor. 

In  Rex  v.  J.  Startifant,  M.  37  Geo.  3.    7  T.  R.  60.    1  Bott.  217.  So  tlie  proliu  oT 
1  Nid.  P.L.  144.  the  defendant  appealed  against  a  poor  rate  an  attorney, 
in  which  he  was  assessed  in  respect  of  his  profits  and  fees  of  his 
profession  as  an  attorney.    And  the  Court,  without  hearing  any 

argument,  said  that  such  a  rate  could  not  be  supported. 
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(d.)  The  next  question  of  rateabilUtf  arises  upon  Tithes* 
The  vicar  w  Ttex  v.   Turner,  H.^Geo.l.     1  5/r.77.     lBott.l26.     I  Nd. 

chargeable  in  p.  £,.  j^G.  151.  Tlie  defendant  being  assessed  towards  the  poor 
U^^^  '^^^^  ^^^       tithes  as  vicar,  appealed  to  the  sessions,  where  he  was 

absolutely  discharged. »-  But  by  the  Court :  As  vicar  he  is  charge- 
able by  the  43  Eliz,,  and  the  sessions  hath  only  power  to  moder- 
ate, but  not  discharge.  And  the  order  of  sessions  was  quashed. 
TheparMinwho  And  a  parson  who  lets  to  each  parishioner  his  own  tithes,  is 
leu  his  tithes  is  properly  the  occupier,  and  ought  to  be  rated.  16  Vin.  Abr.  427. 
T^M*?! *"(li  Rexy.  Lambeth,  T.%Geo.\.  I  Str.525.  lBottA27.  INol.P.L. 
TheUi^^'  125.126.  5.C.8,  Morf.61.  The  parson  lete  his  tithes  to  farm ;  the 
tithes^iK^o^  lets  ^Ai^^^i'  agrees  with  the  tenant  of  the  land  that,  in  consideration  of  his 
the  tidies  again,  daying  So  much,  he  shall  retain  the  tithe  and  gather  in  the  whole 
is  primA facie  crop  without  dividing :  Which  of  the  two  is  chargeable  to  the 
liable  to  the  poof  rate,  as  occupier  of  the  tithes,  was  the  question.  The 
poor  rate.  sessions  discharge  the  lessee  of  the  parson^  and  tax  the  tenant  of 

the  land.  —  But  by  the  Court :  The  order  must  be  quashed.  The 
farmer  of  the  tithes  is  primdjacie  liable  to  the  poor  rates;  and 
therefore  unless  he  can  throw  that  charge  over  upon  another^  the 
tax  must  be  made  upon  him.  The  tenant  of  the  land  in  this  case 
can  never  be  said  to  be  the  occupier  of  the  tithes ;  for  he  is  either 
a  person  who  buys  the  tithes,  or  else  he  is  to  be  taken  as  only  ex- 
cused from  paying  any ;  and  nobody  can  say,  but  that  though  the 
parson  thinks  fit  to  excuse  a  parishioner,  he  will  still  remain  in 
point  of  law  the  occupier  of  the  tithes.  This  agreement  being 
only  by  parol,  cannot  enure  as  an  under-lease  of  a  thing  that 
lies  only  m  grant.  Suppose  it  was  the  case  of  underwoods  which 
are  sold  standing,  and  the  vendee  grubs  them  up ;  can  it  be  ima- 
gined that  makes  him  the  occupier  ?  Or  suppose  the  tenant  sells  the 
whole  c^op  standing,  will  that  make  him  less  the  occupier  of  the 
land  ?    If  it  shoulo,  it  would  be  impossible  for  the  officers  of  the 

I  parish  to  know  whom  to  charge.  We  must  take  this  tenant  of  the 
and  to  be  like  any  other  buyer  of  the  tithes,  since  he  has  no  more 
title  to  them  than  any  stranger  whatsoever ;  and  when  the  parson 
or  his  farmer  receives  a  sum  of  money  in  lieu  of  tithe,  that  is  in 
*  law  a  receipt  of  the  tithe :  with  this  only  difference,  that  it  is  not 
tithe  in  kind.  In  the  case  of  a  composition  (as  this  is)  or  a  modus, 
it  was  never  thought  but  that  the  parson  was  chargeable  as  occu- 
pier of  the  tithe ;  therefore  there  being  no  colour  to  charge  the 
tenant  of  the  land,  the  order  of  sessions  must  be  quashed. 
If  one  be  en-  Rex  v.   T,  Carlyon,  clerk,  and  another,  T.  29  Geo.  S.     ST.  R, 

titU  to  the  385.  1  Bott.  186.  1  Nol,  P.  L.  126. 145. 185.  Upon  an  appeal 
tithe  of  all  flah  ^o  the  quartei*  sessions  in  ComxoaU  against  a  poor  rate,  the  same 
p«uh^  hefaT  ^^  confirmed,  subject  to  the  opinion  of  the  court  on  a  case 
rateable  in  re-  Stating,  that  the-appellants  were  the  proprietors  of  the  tithe-shecif 
■pact  theraof.      of  the  parish  of  Paid,  and  also  of  one-tenth  of  all  fish  caught,  and 

brought  on  shore  within  tlie  parish,  for  which  they  and  their  ten- 
ants were  rated.  The  only  question  made  was  concerning  the 
rateabilityof  fish,  which  being  a  property  uielding  a  certain  annual 
profit,  the  sessions  confirmed  the  rate.  — Ld.  Kenyon  C.  J«  This 
question  is  decided  by  the  express  terms  of  the  statute  4S  JE/tr. 
c.  2.  §\»  which,  after  mentionmg  parsons  and  vicftrs^n  the  ninn- 
ber  of  the  persons  who  are  to  contribute  to  the  relief  of  the  poor» 
enumerates  (among  othef  things)  tithes  impropriai€  and  propria- 
tiom  of  tithes  J  in  respect  of  which  tho  rate  ii  to  be  mms^  and 
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indeed  the  ipirit  of  the  law  coincides  with  the' words  of  this  stat- 
ute; for  the  legislature  intended  that  when  rates  were  made, 
every  person  should  contribute  according  to  the  benefit  which  he 
received  within  the  parish.     Here  the  parties  receive  a  certain 
benefit  arising  from  the  tithe  of  fish  in  this  parish,  and  run  no 
risk  whatever.     Then  it  is  said,  that  only  property  which  is  vuible  Obladonsaod 
should  be  rated  ;  but  I  think  it  is  carrying  the  rule  of  exemption  oUier  oflTerings 
too  far;  for  oblations  and  other  offerings  which  constitute  the  rec-  "^  »teable. 
torial  or  vicarial  dues  are  rateable.  —  Order  of  sessions  con- 
6nned* 

(e).  It  has  been  argued  in  the  JbUotoing  cases^  tohether  mano' 
rial  profits  be  rateable  to  the  poor  rate* 

The  overseer  of  H^oke  Nayland  in  Suffolk  made  a  rate,  in  wliich  Quere,  Whe- 
he  charged  the  quit-rents  of  several  manors  within  the  parish ;  ther  quit  rents 
which  rate  the  justices  refused  to  sien,  because  the  quit-rents  J"**  cmu«1  pr<^ 
ooghtnotto  be  taxed.     Whereupon  the  overseer,  on  application    **'**^"*"®"' 
to  the  King's  Bench,  obtained  a  rule  to  enforce  the  justices  to 
sgn  it,  which  was  strongly  opposed :  but  the  Court  ordered  the 
rate  to  be  signed,  and  a  warrant  to  distrain ;  so  that  if  any  person 
thought  himself  aggrieved  he  might  bring  an  action  upon  the 
distress,  and  the  matter  in  law  be  brought  in  question.     Carih. 
14.31.3  J.  2. 

In  another  like  case,  Eyre  J.  said,  that  a  ^uit-rent  is  not  tax- 
able to  the  poor,  for  the  tax  ought  to  be  laid  on  the  occupier. 
Bat  HnU  C.  J.  said.  It  was  otherwise  ruled  in  the  case  of  one 
Wmam  of  SumM.     Comb.  264.  T.  6  W. 

FmaDy,  in  Rex  v.    VandewaUy    E.  SS  Geo.  2.      2  Burr.  991.  The  rants  and 
1  Bm.  131.     1  Nd.  P.  L.  81. 82. 179.  this  point  came  to  be  fully  casual  pixySta  of 
conridered.     S.  V.  esq.,  lord  of  the  manor  of  A.  was  charged  to  •">«>«•««  not 
the  poor  rate  for  the  manor  itself  (exclusive  of  the  demesne  ^?**^*  ^  ^ 
Isnds,)  consisting  of  quit-rents,  fines  for  renewal  of  copyholds,  ^^' 
and  ouer  casual  fruits  and  profits :  he  occupyingnothing  else  in 
the  parish.    The  justices  confirmed  the  rate.     The  order  being 
lemoTed  by  eeriiorariy  it  was  objected  that  the  lord  was  not  an  in- 
habitant, nor  were  the  rents  and  profits  of  the  manor  rateable 
under  the  statute. — By  Ld.  Mansfield  C.  J.   The  rents  and  casual 
profits  of  the  manor  are  not  rateable  to  the  poor;  which  he  said  , 

^  80  clear  there  was  no  need  to  enter  into  any  reasonings  about 
it;  and  so  far  as  appeared  to  the  Court  such  a  rate  had  never  been 
attempted  before. 

Note.  ^  In  Rex  v.  Alberbury  (post.)  Ld.  Kenyon  C.  J.  said  that 
the  principle  the  case  of  quit-rents  went  upon  was,  the  objection 
of  double  rating  the  same  property  in  the  hands  of  the  landlord 
»  wen  as  the  tenant. 

(f*)  The  next  doss  of  cases  regards  those  adventures  vahich  come 
•wfer  the  denomination  of  Mines. 

lo  Rex  V.  Cunningham  and  others,  M.  45  Geo.  S.     5  East.  478.  Iron  mims. 
1  Bott.235.     1  Nol.  P.  L.  128.      A  rate  upon  "  iron  and  coal 
Riioes^  was  quashed  because  iron  mines  are  not  rateable  to  the 
P<H)r,  and  therefore  ought  not  to  have  been  rated  jointly  with  coal 
midei. 

In  the  case  of  the  Governor  and  Company  for  smelting  down  Lead  mines  not 
kad  against  Richardson  and  others^  M.  3  Geo.  3.    3  Bwrr.  1341.  nrteabla. 
1  Bkc.  Rep,  389.     1  BM.  137.     1  Nol.  P.  L.  128.   a  point  was 


60  Poor*  S  "•  *•  / 

Leodminei.       reserved  before  Mr.J.  Bathurst  at  Carlisle  aislzes  1761,  which 

was  thus :  The  defendant  had  distrained  for  the  poor  fate  assessed 
on  the  occupiers  of  the  lead  mines  lying  in  the  parish  of  Alston  : 
upon  which,  they  brought  this  action.  The  case  stated,  that  the 
plaintiffs  were  lessees  from  Greentoich  hospital ;  that  thev  worked 
the  mine,  but  did  not  live  in  the  parish  of  Alston  ;  that  the  profits 
of  the  hospital  that  year  amounted  to  1900/.,  but  those  to  the 
plaintiffs,  the  lessees,  were  quite  precarious  and  uncertain,  and 
that  some  years  they  gained  nothing;  that  no  lead  mines  had 
ever  been  assessed,  except  in  an  instance  or  two  since  making 
this  distress.  —  Bv  Ld.  Mansjield  C.  J.  The  question  is  no  more 
than  this :  Whether  a  lessee  of  lead  mines,  whereon  no  rent  is 
reserved,  other  than  a  certain  proportion  of  the  ore  to  be  raised, 
is  rateable  to  the  poor  under  the  43  Eliz.  ?  Now  nothing  can  be 
clearer,  than  that  these  mines  are  not  within  the  letter  of  the 
statute ;  for  the  legislature  could  never  intend  by  the  word  coal 
mines  to  comprehend  other  species  of  mines.  If  they  had  meant 
to  include  them,  they  would  either  have  enumerated  them,  or 
used  the  general  word  mines.  So  that  the  expression  coal  mines 
expressly  excludes  mines  of  any  other  sort,  as  much  as  if  they 
had  been  excepted.  And  there  was  a  very  good  ground  of  ex- 
empting them  ;  as  from  the  nature  of  working  them  they  arc  liable 
to  more  hazard  and  expense  than  coal  mines  are.  And  at  that 
time,  all  copper,  lead,  and  tin  mines,  in  DerbyshirCf  CormoaU,  and 
Mendip  in  Somersetshire y  (which  are  the  only  counties  where 
works  of  that  kind  were  then  established,)  were  governed  by  par- 
ticular laws ;  whereby  any  stranger,  conforming  to  the  ceremo- 
nies thereby  required,  was  at  liberty  to  work  tliose  mines,  with- 
out any  reward  to  the  owner  of  the  soil.  And  as  all  these  under- 
takings were  attended  with  infinite  hazard  and  expense,  and  often 
ruined  the  projectors,  it  is  no  improbable  conjecture,  that  the 
legislature  meant,  for  this  reason,  and  in  order  to  encourage  them 
to  proceed  in  undertakings  of  this  public  utility,  to  exempt  them 
from  any  other  burden  or  imposition  than  those  that  the  miners' 
law  had  imposed.  Indeed,  if  a  man  has  taken  a  lease  of  land, 
with  privilege  to  dig  for  mines,  he  may  be  rated  for  the  land: 
But  tnat  is  not  the  present  case.  And  where  the  legislature  have 
not  imposed  a  tax,  this  Court  cannot  do  it  by  construction.  For 
example,  the  fees  of  a  physician  or  lawyer  are  not  made  liable 
by  the  act,  and,  therefore,  cannot  be  rated.  Upon  the  whole,  as 
here  might  be  a  very  good  reason  for  not  making  these  mines 
liable,  which  is  fortified  by  usage,  and  they  are  not  within  the 
letter  of  the  act,  I  am  clear  they  are  not  rateable.  —  Mr.  J.  Deni' 
son  was  of  the  same  opinion.  —  By  Mr.  J.  Wilmot :  There  is  a 
material  difference  between  coals  and  other  mineral  works.  Coals 
are  easily  found;  but  a  vast  deal  of  time  and  money  is  often 
spent  in  discovering  other  mines.  The  legislature  therefore  con- 
sidered how  dangerous  it  would  be  to  discourage  these  kinds  of 
adventurers,  by  subjecting  them  to  a  tax.  Another  thing  which 
convinces  me  that  the  legislature  meant  only  to  include  coal 
mines  is,  that  in  the  stat.  of  31  Eliz.  c.7-  concerning  cottages, 
they  have  used  the  words  coal  mines  and  all  other  mineral  fnorks^s- 
which  plainly  shews,  they  never  understood  that  coal  mines  would 
comprehend  other  sorts  of  mines* 
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Rotoh  V.  Gell,  E.  16  Geo.S.  2  Cowp.  ^51.  1  Boii.  149.  ThekssMof  a 
1  Nol.  P.  Ir.  83.  87.  128.  The  plaintiff  Rowls  was  lessee  under  lewl  mine  under 
the  crown  of  all  lead  mines  with  their  appurtenances,  within  the  t|>e  crown  with 
soke  and  wapentake  of  Wirksvoorth^  with  the  lot  and  cope  within  U^^^'Jei^re- 
tbe  said  soke  and  wapentake,  and  was  assessed  for  the  same,  as  gpectof  thelot 
Tot  an  estate  of  50o/.  a-year.  The  dut^  of  lot  payable  to  the  and  cope, 
plaintiff,  as  lessee  of  the,  crown,  is  the  thirteenth  aish  or  measure 
of  lead  ore,  got,  dressed,  and  made  merchantable,  at  all  the  lead 
mines  within  the  said  soke  or  wapentake ;  and-  cope  is,  sixpence 
for  every  load  or  nine  dishes  of  lead  ore  raised  at  such  mines. 
These  duties  are  paid  to  and  received  by  the  plaintiff,  without  any 
risk  or  expense  in  working  tlie  mines,  and  m  that  year  wherein 
they  were  assessed,  amounted  to  the  clear  sum  of  500/. :  but 
they  are  uncertain,  and  vary  every  year.  All  persons  have 
B  right  to  dig  for  and  get  lead  ore  in  the  said  soke  and  wapen- 
take,  conforming  to  the  custom  there :  and  the  miners  are  en^ 
titled  to  a  certain  quantity  of  land  above  and  on  each  side  of 
such  mine.  —  Ld.  Mansfield  C.  J.  delivered  the  resolution  of  the 
Court :  The  poor  rate  is  not  a  tax  on  the  land,  but  a  personal 
charge  by  reason  of  the  annual  profits  which  the'  lessee  of  the 
crown  receives  out  of  the  land,  and  which  is  not  charged  at 
all  before  to  the  poor.  In  general,  the  farmer  or  occupier  of 
lands  and  not  the  landlord,  is  liable  to  this  tax.  For  it  arises  by 
reason  of  the  land  in  the  parish,  and  the  landlord  is  never  assessed 
for  his  rent,  because  that  would  be  a  double  assessment,  as  his 
lessee  had  paid  before.  Lead  mines  are  not  within  the  statute 
of  43  Eliz.  They  are  in  themselves  uncertain,  and  may  prove 
unsuccessful  to  the  adventurers.  Taxes  therefore  upon  the  ad- 
venturers would  be  hard,  and  they  are  therefore  excused.  But 
he,  who  in  case  they  do  prove  of  value,  receives  a  stipulated 
benefit  from  the  profits  or  value  of  them,  is  not  excusable  on  the 
same  ground ;  and  therefore  is  expressly  charged  to  the  land-tax, 
as  that  falls  upon  the  landlord.  He  is  alike  liable  to  the  poor 
rate  for  his  visible  real  property  in  the  parish ;  though,  where 
the  poor  tax  is  a  charge  on  tne  lessee,  the  landlord  doth  not  pay 
in  respect  of  his  rent.  Where  the  adventurer  or  lessee  of  the 
mine  pays  nothing,  it  is  no  double  tax  in  any  light ;  because  the 
lord  pays,  not  for  that  which  the  lessee  or  adventurer  is  excused 
from  paying  for,  but  the  lord  pays  for  his  own.  It  is  not  a  mere 
casual  profit,  but  an  annual  revenue,  if  any ;  and  very  different 
from  the  casual  profits  of  a  manor,  which  are  not  annual ;  for 
there  may  be  none  for  years.  But  if  the  mine  produces  profit  to 
the  miner,  the  lord's  share  is  certain,  annual,  and  an  annual  rent 
is  paid  for  it  constantly.  The  miner  is  obliged  to  pay  certain  pro- 
portions to  the  owner  of  the  land.  What  reason  then  is  there  to 
exempt  these  proportionable  revenues  ?  It  makes  no  difference 
to  the  adventurer ;  it  doth  not  prejudice  or  benefit  him.  But  as 
such  obligatory  payment  is  in  respect  to  the  land,  the  land-owner 
ought  not  to  receive  it  clearer  or  neater  than  any  other  part  of 
his  estate,  when  he  is  at  no  trouble,  expense  or  possible  risk. 
Therefore,  we  are  all  of  opinion  that  the  plaintiff  is  liable  to  be 
rated  for  this  property. 

Note,    In  the  above  case  of  R&oils  v.  GeUf  the  crown  lessee 
was,  as  it  were/  the  landlord  to  the  miners ;  which  observation 
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The  lessee  of  a 
coftl-mine  rate- 
able, although 
he  derive  no 
profit  from  the 
mine. 

N.B.  There 
was  a  prospec- 
tive advantage 
to  be  obtained 
by  the  lessee, 
independently 
of  present  pro- 
fits. 
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Coal  mine  ceas- 
ing to  be  pro- 
ductive, is  not 
rateable. 


will  perhaps  tend  to  shew  the  difference  between  it  and  the  next 
succeeding  case. 

Rex  V.  Parrott  and  others,  E.  34  Geo.  3.  5  T.  R.  593,  1  Bott. 
209.  1  NoL  P.L.  158.  The  appellants  are  lessees  of  some 
coal  mines  at  Exhall,  in  Warwickshire^  and  appealed  to  the  ses- 
sions against  a  poor  rate,  which  was  there  confirmed,  subject  to 
the  opinion  of  this  Court  on  the  following  case :  The  appellants 
are  in  possession  of  the  colliery  for  which  thej  are  rated  under  a 
lease  from  Messrs.  Arnold  nnd  Fanner,  by  which  they  were  bound 
to  work  the  colliery,  and  to  pay  a  sixth  part  of  the  money  pro- 
duced by  the  sale  of  the  coals  got  there,  without  any  deduction 
on  account  of  the  expense  of  working ;  it  was  proved  that  upon  an 
average  of  the  last  three  years  the  appellants  paid  3001/.  I5s.  l\d, 
as  a  sixth-part  of  the  produce  of  the  coals  sold,  and  that  they 
lost  two  farthings  and  half  a  farthing  on  every  ton  of  coals  sold : 
That  the  colliery  always  was  and  still  is  a  losing  adventure  from 
the  first  of  their  taking  it,  and  that  tliey  must  have  known  it  at 
the  time  they  took  it,  and  their  inducement  for  taking  it  was, 
that  when  they  had  worked  out  the  coal  in  this  colliery,  they 
would  be  able  to  get  at  coal  of  their  own  which  was  adjoining ;  and 
that  this  was  a  cheaper  way  of  getting  at  it  than  any  other  which 

they  could  have  adopted. Ld.  Kenyon  C.  J.  —  It  is  said,  that 

this  burden  is  to  be  laid  where  the  benefit  arises ;  but  that  rule 
cannot  hold  in  a  variety  of  instances  ^hat  might  be  put.  Suppose 
a  landlord  makes  so  hard  a  bargain  with  his  tenant,  that  the  latter 
derives  no  benefit  from  the  farm,  must  not  the  tenant  be  rated  to 
the  poor  ?  The  landlord  certainly  is  not  liable.  This  case  differs 
from  that  of  Rofuils  v.  Gell  (ante)  in  this  respect ;  that  was  the 
case  of  lead  mines,  which  are  not  rateable  under  the  statute  of 
Eliz.f  and  there  the  question  was.  Whether  or  not  the  lessee 
were  rateable  for  certain  annual  profits  which  he  received  without 
any  risk  on  his  part  ?  Of  the  decision  in  that  case  it  is  not  neces- 
sary for  me  to  say  any  thing  at  present :  I  will  form  my  opinion 
upon  that  question  when  it  arises  again.  But  here  the  property 
is  rateable  under  the  express  words  of  4*3  Eliz,  c.  2.  It  appears 
in  the  case  that  there  nas  been  a  clear  profit  of  1000/.  a-year 
since  the  lease  was  granted ;  and  the  question  is,  Whether  the 
appellants,  who  are  occupiers  of  these  mines,  which  it  is  admitted 
are  rateable  property,  are  or  are  not  liable  to  be  rated  in  respect 
of  this  property  ?  Their  objection  is,  that  they  have  made  an 
improfitable  bargain  with  the  lessors;  but  we  cannot  examine 
into  that ;  it  being  sufficient  to  make  them  liable,  that  they  are 
the  occupiers  of  rateable  property.    Order  of  sessions  confirmed. 

Rex  V.  Bedxvorth,  E.  47  Geo.  3.  8  East.  387.  1  Nol.  P.L.  159. 
J.  W,  was  assessed  for  a  colliery,  as  of  the  annual  value  of  200/.  at 
5/. :  he  appealed  against  the  rate.  The  sessions  struck  out  of  the 
rate  the  assessment,  and  stated  in  a  special  case,  that  the  colliery 
was  demised  for  a  term  of  years  to  W.  at  200/.  annual  rent, 
whether  coal  should  be  gotten  or  not :  and  that  the  coals  were 
totally  exhausted,  and  the  mines  ceased  to  be  worked.  In  the 
argument,  the  case  of  Rex  v.  Parrot  (supra)  was  referred  to ;  in 
which,  though  the  lessees  of  a  coal  mine  worked  it  at  a  loss  to 
themselves,  after  paying  their  rent,  they  were  still  liable  to  be 
rated. 
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Per  Ld.  FMenborough  C.  J.  In  that  case  the  subject-matter 
itself  was  profitable,  and  produced  value  to  the  owner,  though  the 
immediate  occupiers  derived  no  profit  from  it.  But  here  the  mine 
itielf  is  exhausted,  the  subject-matter  of  profit  is  gone,  although 
the  rent,  which  was  no  doubt  calculated  upon  the  probable  average 
produce  of  tlie  whole  term,  be  still  payable.  But,  with  respect  to 
the  parish,  he  is  only  rateable  for  the  concurrent  annual  value 
during  the  period  for  which  the  rate  is  made ;  and  when  the  thing 
irhich  he  occupies  no  longer  affords  any  such  concurrent  value, 
the  subject-matter  of  the  rating  is  gone. 

Rex  V.  St.  Agnes,  M.  SO  Geo.  3.  3  T-R.  480.  1  BoU.  188.  Toll  Un  and 
1  AW.  P.  L,  84.  Two  occupiers  of  rateable  property  in  the  parish  f*"™  <*"«  w« 
of  Si,  Agnes,  appealed  against  the  poor  rate,  because  «/.  P.  An^  n^^^ble. 
drevos,  trustee  of  </.  Enj^Sf  a  minor,  was  omitted  to  be  rated  for 
^t  fee  farms  of  tin  arising  out  of  his  premises  in  iS^.  Agnes*  And 
also  because  N.  Donnithome  was  omitted  to  be  ratea  for  toll  tiu 
raised  in  the  parish  o£  St,  Agnes,  and  to  which  they  are  entitled. 
The  rate  was  quashed  at  the  sessions,  subject  to ,  the  opinion  of 
the  court  on  the  following  case :  — «/.  P.  Andrews,  as  trustee  of 
•/.  EwfSy  is  entitled  to  a  certain  dish  or  measure  arising  out  of 
certain  lands  and  tin  bounds  in  St.  Agnes,  called  toll  and  farm  tins 
vhich  toll  is  one- 15th  part  of  all  the  tin  gotten  in  the  lands  of 
J.Enys,  within  the  parish  of  St.  A^nes;  and  which  said  yarm  tin 
or  due  is  one-12th  part,  after  the  said  15th  part  is  deducted,  ^r 
toUqfall  suck  tin  so  gotten  toithin  the  tin  bounds  in  the  parish ; 
and  which  said  dues  or  duties  are  due  and  payable  by  the  laws 
and  customs  of  the  Stannaries  of  Carntoall,  free  and  clear  oi  all 
risk  and  deductions  whatsoever ;  but  they  are  uncertain,  and  vary 
every  year ;  yet  for  many  years  last  past  have  produced  a  con- 
siderable sum  annually.  And  N.  Donnithome  is  entitled  to  a 
certain  dish  or  measure  called  toU  tin  or  dues,  arising  out  of  cer- 
tam  lands  in  St.  Agnes,  and  due  and  payable  in  the  manner  before 
stated,  and  which  toll  varies,  and  is  uncertain,  but  also  produces  a 

considerable  sum  annually. Morris  moved,  that  this  case 

iQight  be  sent  down  to  the  sessions  in  order  that  Andrews  and 
Donnithome  should  be  made  parties  to  it.  For  though  it  was 
held  in  Rex  y.  Maddem,  that  a  rate  might  be  quashed  on  an 
objection  similar  to  the  present,  without  giving  notice  to  the  party 
whose  name  was  omitted ;  yet  in  this  instance  the  parties  below 
^d  colluded  together,  and  had  consented  that  the  rate  should  be 
9*uuked,  subject  to  the  opinion  of  this  court  whether  Andrews  and 
Donnithome  ought  to  be  rated  on  the  statement  of  a  case  on  which 
thej  had  not  been  heard.  —  But  refused  by  the  Court.  —  Ld. 
Keni^  C.  J.  said  he  approved  of  the  cases  oi  Roods  v.  Gell,  and 
^v.  Maddem^  thougn  these  two  persons  would  not  be  precluded 
from  objecting  to  their  being  charged  in  any  future  rate  on  any 
ground  they  might  think  proper.  But  tliey  were  not  parties  to 
diis  case,  and  could  not  make  any  objection  to  the  order  of 
>c«ians.    Order  of  sessions  confirmed. 

Hex  V.  The  Bp.  of  Rochester  and  others,  trustees,  &c.  E.  50  Landlords  not 
Geo,  5.    12  tiast.  353.     1  Nol.  P.L*  86*     The  trustees  appealed  resident  within 
to  the  sessions  against  a  poor's  rate  made  for  the  parish  ot  Hun*  •***  i!!lS'iIl!J" 
**«n»Of<A,  in  the  county  oi  Durham,  in  which  they,  being  lessors  mSi«iindoSer 
aa  after-mentioned,  were  rated  in  the  sum  of  50/.,  being  one  moiety  minenda,  with 
of  the  ceitain  rent  of  100/.  reserved  by  the  said  lease.    The  ses-  liberty  to  the 


tenants  to  dig,  iions  confirmed  the  rate,  subject  to  the  opinion  of  this  court  on  a 
&C.  reKnring  case,  which  set  forth  the  lease  under  whicn  the  rent  uras  reserved, 
a  certain  annual  jhis  was  an  indenture  of  lease,  dated  the  30th  of  May  1805,  and 
"^rtidnnproiwr-  "^^de  between  the  Bp.  of  Rochester  and  the  other  trustees  of  the 
Uons  of  the  ore  one  part,  and  A,  Sutiees  and  others  of  the  other  part ;  whereby 
which  should  be  the  trustees  demised  to  the  lessees  "  all  the  mines,  veins,  &c. 
raised*  are  at  parcels,  and  wastes  of  lead  ore  and  other  minerals  and  fossils,  and 
any  rate  not  as-  |jgQ  ^\i  jj,g  seams  of  cual  then  open  or  discovered,  or  which  should 
**iN?af*the  ^^  might,  during  the  time  therein  mentioned,  be  opened  or  dis- 
poor  for  such  Covered,  within,  under,  or  upon  the  township  lands  called 
certain  rent,  on  Nuckion^  in  the  parish  of  Hunstontoorth,  and  within  certain  other 
orebeing raised;  lands  therein  mentioned;  together  with  full  liberty  and  authorit}' 
wbaterer  the  for  the  lessees  to  dig  and  search  for  pits,  &c.  under  any  of  the  said 
question  might  i^nds,  for  getting  all  the  lead  ore,  minerals,  and  coals,  in  or  upon 
pordonof  ore°'  ^^®  ®*'^  mining  grounds :"  with  other  powers  for  the  erection  of 
reserved  when  machinery  and  other  buildings  on  the  mining  grounds,  and  for 
in  fact  any  facilitating  the  working  of  the  mines  as  tlierem  mentioned :  ''  to 

abouldberaised.  hold  the  demised  premises  to  the  lessees  for  the  term  of  21  years, 

yielding  and  paying  therefore^  yearly,  during  the  said  term,  unto 
the  said  lessors,  their  heirs,  &c.  for  and  in  respect  of  the  said  lead 
ore  and  other  minerals,  the  clear  yearly  rent  or  sum  of  100/."  payable 
half  yearly.  There  were  also  reserved,  by  way  of  rent,  certain 
proportions  of  such  lead  ore  as  should  be  gotten  from  and  out  of 
the  said  mining  grounds.  There  was  also  a  separate  rent  re- 
served for  the  coals,  when  wrought,  and  a  rent  for  damages  done 
to  the  ground  tenants.  The  lessees  were  bound  to  pay  all  manner 
of  taxes,  rates,  assessments,  and  impositions  whatsoever,-  par- 
liamentary or  parochial,  already  or  thereader  to  be  taxed  on  the 
demised  premises,  or  on  the  lead  ore,  or  other  minerals,  coals,  or 
fossils,  gotten  thereout,  or  on  the  lessors  or  lessees  in  respect 
thereof.  The  case  also  stated,  that  no  coal  mines  had  been 
wrought  within  the  grounds  mentioned  in  the  lease.  That  tlie 
lessees  had  other  lead  mines  in  the  neighbourhood,  but  had  got- 
ten no  ore  from  under  the  grounds  of  the  lessors  mentioned  in  the 
lease,  and  consequently  no  proportion  of  lead  ore  had  been  ren- 
dered or  become  due  to  the  lessors.  The  lessors  stood  rated  in 
50/.  being  a  moiety  of  the  certain  rent  of  100/.  reserved  by  the 
lease,  and  which  was  deemed  a  fair  proportion  for  that  part  of  the 
mining  ground  which  is  in  the  parish  of  Hunstonroorth  ;  and  the 
lessors,  if  liable  at  all,  did  not  object  to  the  fairness  of  the  appor- 
tionment. The  rate  was  in  the  following  form  :  **  Lord  Cretve^s 
trustees  for  certain  annual  rent  paid  them  by  Easterby,  Hall^ 
and  Co.  for  the  liberty  of  opening  the  mines  within  their 
iandst  spoil  of  ground,  &c.  50L  —  Rate  Si.  1 5s"  None  of  the 
lessors  reside  or  have  any  dwelling-house  in  the  parish  of 
Hunstontoorth,  The  lessees  were  not  rated  to  the  relief  of  the 
poor  in  respect  of  the  demised  mines.  After  argument,  per 
lA.  EUenborough  C.J.  The  trustees  can  only  be  rated  as  in- 
habitants or  as  occupiers  within  the  parish.  We  have  so  recently 
(a)  put  a  construction  upon  the  word  inhabitant  in  the  statute  of 
Elizabeth,  as  meaning  a  residence  within  the  parish,  that  it  is  un- 
necessary to  discuss  the  matter  again ;  and  the  fact  of  such  in- 


(a)  Hex  T.  2^kkoi»mf  \9£QSt,  33a  and  WiiUami  ▼.  Jwm,  19  f'oft.  546. 
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habitancy  is  negatived  by  the  case.  Neither  are  they  occupiers 
of  the  property  for  which  they  are  rated :  so  far  from  it,  that  they 
cannot  maintain  trespass  for  any  injury  done  to  the  property 
which  they  are  supposed  to  occupy :  and  even  if  they  were  the 
actual  occupiers  of  coal  mines,  they  would  not  be  rateable  for 
them  before  they  were  worked  and  productive,  (a)  But  this  is  no 
more  than  a  contract  with  tenants  for  the  payment  of  a  certain 
rent  for  ores  supposed  to  lie  under  the  surface ;  and  if  the  tenants 
should  open  the  ground  and  raise  the  ore,  reserving  a  certain 
proportion  of  ore  to  the  ground  landlords ;  there  is  no  occupation 
of  any  thing  within  the  statute.  If  hereafter  the  tenants  should 
open  the  ground  and  raise  the  ore,  the  trustees  will  then  be  entitled 
to  certain  proportions,  and  such  profits  may  come  within  a  dif- 
ferent rule,  as  lot  and  cope :  upon  which  no  question  at  present 
arises.     Grose  J.  and  Bayley  J.  agreed. 

Le.  Blanc  J.  If  the  trustees  were  rateable  at  all,  it  must  be  as 
occupiers  of  the  mines,  or  some  proportion  of  them :  but  here  they 
are  rated  as  for  a  rent  eo  nomine ^  for  which  if  they  were  rateable, 
every  landlord  might  by  the  same  rule  be  rated  for  his  rent. 
Order  quashed. 

Rex  V.  Baptist  Mill  Company,    T.  53  Geo.  3.     I  M.  Sp  S.  612.   The  Icuees  un. 
Bott.  Cont.  101.     I  Nol.  P.L.l^.  86.     The   defendants    were  der  the  lord  of 
rated  to  the  relief  of  the  poor  of  the  parish  of  Rmxjberroto,  in  the  |J*^"^J^ 
county  of  Somerset,  for  lot,  toll,  and  free  share  of  the  calamine  rfiareofallcaU- 
raised  within  the  manor  of  R&ooberr&uo.  mine  raised 

The  rate  was  confirmed  by  the  sessions ;  subject  to  the  opinion  of  within  the  ma- 
the  Court  of  K.B.  on  the  question,  whether  the  lot,  toll,  and  free  share  "o""  a^  11**>1«  *® 
of  calamine  was,  or  is  rateable.  The  case  stated,  that  the  defendants  ***  ™**^  *®  ^® 
were  lessees  of  a  lot,  toll,  or  free  share  of  all  calamine  or  lapis  calo'  S^'^f  land  in 
minaris  raised  within  the  manor  oT  Roxvberrow,  in  the  parish  ofRoto^  the  parish 
berrawy  in  the  proportion  of  one  part  in  four;  that  they  are  not,  where  the  manor 
nor  xoere  at  the  time  of  making  the  rate,  in  the  occupation  of  any  li"»  "o"®  of 
land  or  buildings  xvnatsoever  toithin  the  parish  of  Rowberrow,  ^j'"t*^*°.h'^ 
unless  the  Court  shall  be  of  opinion,  as  the  sessions  toere,  that  the  Lrf^, 
lot,  toll,  and  free  share  above  mentioned,  are  to  be  considered  as 
land  J  that  all  the  lessees  reside  in  Bristol;  and  that  they  run  no 
risk  nor  incur  any  expense  whatever,  and  have,  since  the  com- 
mencement of  the  lease,  received  a  quantity  of  calamine,  as  the 
lord's  lot,  toll,  or  free  share,  of  a  considerable  value. 

After  argument,  Ld.  Ellenborough  C.  J.  said.  If  these  lessees 
of  lot,  toll,  and  free  share  are  rateable  at  all,  it  appears  to  me 
they  must  be  rateable  as  for  property  falling  under  the  descrip- 
tion of  land.  There  appears  to  me  to  be  a  demise  of  a  specific 
portion  of  the  produce  of  land,  or,  in  other  words,  land  itself, 
free  from  risk  or  uncertainty ;  it  is  by  the  express  terms  of  the 
finding  stated  to  be  an  interest  without  risk.  We  might  other- 
wise have  been  pressed  with  the  question,  whether  the  naming 
coal  mines  in  the  statute,  was,  according  to  the  rule,  expressio 
unhis  exclusio  alterius,  to  all  intents  an  exclusion  of  other  mines; 
or  was  only  put  for  example,  as  the  naming  a  class  in  the 

(a)  Vide  Rex  t.  Bedworthr  8  East.  387.,  where  the  lesiee  of  a  coal-mine, 
which,  having  ceatcd  to  be  productive,  was  no  longer  worked,  was  held  not 
liable  to  be  rated  for  It,  although  he  was  still  bound  by  his  covenant  to  pay  the 
rent  reserved  to  his  landlofd.     Vide  ante. 

vol,.  JV.  » 
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(a)  2  Inst.  487.  fttatute  of  circumspecte  agaiis  (a) :  for  certainly  the  jadges  who 

have  held  it  to  amount  to  the  exclusion  of  other  mines,  have  ge- 
nerally coupled  it  with  this  reason,  that  other  mines  are  subject 
to  risk.  Now  here  the  portion  of  calamine  is  divested  of  risk ; 
it  is  the  clear  profit,  to  which  the  lord  is  entitled,  independent 
of  any  contingency ;  the  whole  is  raised  by  the  labour  of  the 
adventurer,  and,  wnen  raised,  the  lord  may  be  considered  as  work- 
ing with  the  adventurers  by  the  hands  of  the  labourers ;  but, 
when  raised,  the  lord's  share  redounds  to  him.  That  constitutes 
land,  and  may  be  fairly  construed  as  such  within  the  meaning  of 

^^^^  this  statute.    The  case  of  Rovsls  v.  Gell^  and  the  other  cases,  do 

not  admit  of  any  distinction  comprehending  this  case.     This  is 
not  merely  a  demise   of  a  personal  chattel,  of  the   ore  after 
it  is  gotten,  but  of  the  ore  which  is  to  be  gotten,  and  which  h 
part  of  the  solid  mass  of  the  land ;  therefore,  under  that  descrip- 
tion, it  is  assessable  in  the  hands  of  the  occupier.  —  Le  Blanc  J. 
I  concur  in  opinion  with  my  lord,  that  this  property  is  rateable 
to  the  poor.     In  Ro%ioU  v.  Gelly  and  Rex  v.  St.  Aenes^  the  rate 
was  confined  to  the  person  in  respect  to  the  toll-dish  of  lead 
and  tin  raised ;  here  the  owner  of  the  land  is  entitled  to  a  cer- 
tain portion  of  the  ore  when  raised,  which  he  lets,  or  allows  per- 
sons to  stand  in  his  place  as  to  that  share ;  and  we  will  not  en- 
quire whether  this  were  a  legal  demise,  for  he  authorises  them  to 
receive,  and  they  do  receive  it.     They  stand  therefore  in  the 
situation  of  the  lessee  in  R&wls  v.  Gell,  and  the  person  entitled  in 
Rex  V.  St.  Agnts.    But  subsequent  cases  have  been  cited,  in 
which  it  is  supposed  that  the  authority  of  Ro^ls  v.  GeU^    and 
Rex  V.  St.  Agnest  has  been  disturbed ;  which  supposition  is  only 
raised  by  laving  hold  of  particular  expressions  of  the  Court  to 
be  found  there.    The  cases  of  Williams  v.  Jones^  and  Rex  v. 
Nicholson^  are  totally  different ;  for  those  were  the  profits  of  a 
ferry,  arising  out  of  a  right  to  convey  passengers  over  a  river ; 
it  was  impossible  in  those  cases  to  say  that  the  persons  were  oc- 
cupiers of  any  thing  but  the  boat  and  tackle  in  which  the  pas- 
sengers were  conveyed,  in  the  same  manner  as  a  stage-coachman 
is  the  owner  of  his  coach ;  it  was  therefore  impossible  to  make 
the  doctrine  of  Rotvls  v.  Gell  bear  on  those  cases.    Viewing  all 
the  cases  on  the  subject,  and  the  principle  upon  which  Rotels  v. 
Gell  was  decided,  and  likewise  the  pubhc  convenience,  as  it  re- 
gards this  species  of  property,  and  not  seeing  that  the  original 
construction  on  the  words,  occupier  of  land,  may  not  compre- 
hend a  person  so  far  an  occupier  as  to  receive  a  portion  of  the 
land  discharged  of  any  risk,  1  cannot  say  that  this  company  is 
not  rateable.  —  Bayley  J.    I  am  of  the  same  opinion.    I  cannot 
distinguish  this  from  the  case  of  granting  a  snare  in  the  land, 
which  is  not  oo-extensive  with  the  entire  interest.     It  is  not 
doing  any  violence  to  this  lease  to  consider  the  lessees  under  it 
as  occupiers  of  land.    I  lay  out  of  consideration  all  the  cases  in 
which  it  has  been  holden  that  adventurers  are  not  liable.     Order 
of  sessions  confirmed. 

Rent  not  th«  Rex  v.  JVelbank  et  aL^  T.  55  Geo.  S.    4  Af .  ^  S.  222.     Upon 


nted  in  on«       ^  special  case.    The  defendants  were  rated  thus :    The  trustees 
groM  turn  for    under  the  will  of  G.  Brovme  for  2000^.  annual  rent  paid  by  the 
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ArkengarikdaU  and  Dertoeni  Mine  Company,  for  and  Jn  respect  rent  of  cenain 
ot'  two-thirds  of  the  Arkengarihdale  lead  mines,  and  for  other  "*"•?  ""^**' 
minerals  and  fossils,  (except  coal)  within  the  parish  of  Arken^  •S  w"«r^«d 
guHhdale^  and  also  in  respect  of  their  being  owners,  proprietors,  i^so  itTrMp^ 
god  occupiers,  of  the  moors,  commons,  and  wastes  within  the  of  their  being 
msDor  of  Arkengarthdale.     Amount  2600/.     Assessment  150/.  ownenandoc- 
(beiDg  1*.  6rf.  in  the  pound.)    In  support  of  the  rate,  it  was  con-  ««P««"  <>J  •«<* 
tenddi,  that  though  the  tolls  per  se  were  not  rateable,  yet  if  they  "^^"wifadd 
be  annexed  to  something  corporeal,  such  as  a  sluice  or  bridge,  Ji^       ^*^ 
&C.  which  is  rateable,  the  occupiers  of  such  bridge  or  sluice,  &c« 
ihall  be  rated  in  respect  of  the  tolls.     Now  here  the  trustees  are 
rated  as  occupiers  of  the  moors,  commons,  and  wastes  under 
which  the  mines,  in  respect  of  the  profits  of  which  they  are  as- 
sessed, lie,  so  that  thev  have  a  corporeal  visible  property  within 
the  parish,  the  value  of  which  is  enlianced  by  the  annexation  of 
these  profits.     And  whenever  that  is  the  case,  the  principal  thing 
shall  be  rated  according  to  its  value,  as  it  is  increased  by  the 
diing  appendant  to  it,  although  the  latter  would  not  of  itself  be 
the  subject  of  rate.  —  Per  Ld.  Ellenborough  C.  J.     This  rate 
appears  to  be  ill  on  this  single  ground,  that  it  is  a  conjoint  rate 
iQ  respect  of  two  things,   one  of  which  is  not  rateable.     The 
reot  is  clearly  not  the  subject  of  rate,  the  other  may  or  may  not 
be.    But  it  cannot  be  good  as  a  conjoint  rate.  —  Le  Blanc  J. 
If  these  trustees  had  been  rated  in  a  large  sum  in  respect  of 
their  being  the  owners  and  occupiers  of  the  moors,  commons, 
sod  wastes,  equal  to  the  profits  they  derive  from  the  mines,  per* 
haps  the  Court  might  have  said,  we   will   not  enter  into  the 
question  of  proportion ;  but  here  the  rate  is  imposed  in  respect 
^  two  distinct  properties,  namely,  the  rent,  and  the  surface  of 
the  land.    Order  of  sessions  quashed. 

Aer  T.  Earl  ofPonifret  and  others,  E.  56  Geo*  3.     5  M.  3f  S*   Portion  of  lead 
139.    Where  a  rate  was  imposed  upon  P.,  owner  of  the  lead  ore  on  (when 
in  certain  lead  mines,  in  respect  of  the  duty-lead  reserved  in  a  *"™*J*ff^  ^ 
iMseof  said  mines,  being  one-fifth  share  of  the  lead  to  be  smelt-  J^^^ner  of  the 
ed  from  the  ore  raised  from  said  mines.     The  court  of  K.  B.  held,  mine,  held  to  be 
that  this  reservation  was  in  the  nature  of  a  rent,  and  therefore  in  the  nature  of 
not  rateable.    Lord  EUenborotigh  C.  J.  in  delivering  the  opinion  rent,  and  not 
of  the  Court,  said,  We  are  oi  opinion  that  the  present  case  is  »*«"hle. 
tuhstantially  different  from  all  the  cases  cited,  {Roxvls  v.  Gellf 
1  Cotop.  451.     Bex  v.  St.  Agnes,  3  T.  R.  480.,  and  Rex  v.  Bap* 
^  miU  Company,  1  M.  8f  iS.  612.),  and  that  a  decision  against 
the  present  rate  will  not  break  in  upon  the  principle,  or  overturn 
^  authority  of  any  one  of  them.    In  the  present  case,  the  rights 
sf  the  parties  rated,  who  are  the  appellants,  and  those  of  the  per- 
sons by  wh«ro  the  mines  are  worked,  depend  upon  tlie  terms  of  a 
vritten  contract,  a  lease,  by  the  terms  whereof,  the  appellants 
hate  demised  to  others  the  whole  of  their  mines  and  veins  of 
lead  and  lead  ore :  and  therefore  they  cannot  be  said  to  be  the 
^ccopiers  of  any  part,  unless  the  render  or  reservation  of  one- 
^  part  of  the  l^id  to  be  smelted  from  the  ore  raised  from  the 
nines  can  operate  as  an  exception  of  a  portion  of  the  mines,  or 
of  the  ore  raised  from  them.     A  reservation  of  a  part  of  the 
thing  demised  cannot  properly  operate  as  a  render,  and  it  may 
beadmitted  that  it  operates  as  an  exception,  (a)    But  this  is  not  fa)SeeCo.Litt. 
A  reservation  of  any  part  of  the  thing  demised,  it  is  not  a  reser-  47.  a.  142.0. 
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▼ation  of  any  part  of  the  ore,  or  of  the  mineraly  in  its  natural  and 
primitive  state ;  but  of  something  of  a  quality,  name,  and  cha- 
racter, entirely  different;  of  a  metal,  produced  from  that  mineral, 
by  the  laborious  and  expensive  process  of  smelting,  in  which  the 
native  mineral  is  mixed  with  another  matter,  viz.  with  coal,  or 
charcoal ;  and  by  the  effect  of  fire  upon  both,  a  metal  is  ob- 
tained, which  is  to  be  considered,  for  this  purpose  at  least,  as 
entirely  different  from  either  of  the  two,  and  rather  as  a  manu- 
facture of  art  and  labour,  resulting  from  the  use  and  application 
of  these  materials,  than  the  original  earth  itself.  This  lease  puts 
the  parties  unequivocally  in  the  character  of  landlords  and 
tenants.  The  reasons  upon  which  the  Court  relied  in  Rex  r* 
The  Baptist  Mill  Company,  do  not  apply  to  this  case ;  but  it  is 
brought  substantially  within  the  principle  of  the  case,  Bex  v. 
The  Bishop  of  Rochester,  12  East.  S53.  For  these  reasons,  we 
are  of  opinion,  that  the  appellants  were  not  liable  to  be  rated  for 
the  lead  rendered  to  them  under  the  lease,  and  consequently  that 
the  order  of  sessions  must  be  quashed,  and  the  rate  amended  by 
striking  out  this  part  of  it. 
Lime  works  are  Rex  v.  Alberhury,  T.  41  Geo.  S.  1  East.  534*  lBott.22S. 
rateable  in  Uic  1  2^oL  P.  L.  129.  An  appeal  was  made  against  a  rate,  and  the 
hands  of  the  j.^^^^  ^^  amended  by  the  sessions  by  adding  the  names  of  certain 
*'^*^^**'''  persons  as  joint  occupiers  of  certain  lime  works.     The  risk  of 

working  the  limestone  was  stated  to  be  great,  and  it  was  also 
stated  that  they  paid  a  certain  sum  per  annum  as  a  royalty  to  the 
proprietors  of  the  quarry«  And  the  question  for  the  Court  was. 
The  rateability  of  these  persons  for  these  lime  works.  And  per 
Lord  Kenyan  C.  J.  The  only  question  is.  Whether  the  persons 
named  in  the  rate  are  rateable  in  respect  of  that  species  of  pro- 
perty ?  The  landlords,  who  derive  a  certain  profit  upon  it  in  the 
nature  of  rent,  could  not  have  been  rated,  because  that  would  be 
to  rate  the  subject-matter  twice.  But  what  possible  objection  can 
there  be  to  the  rate  upon  the  occupiers  ?  1  here  is  no  pretence 
to  cull  this  a  mine.  But  the  land  itself  is  convertible  into  a 
source  of  profit;  said  indeed  to  be  uncertain,  but  it  is  well  known 
to  be  productive ;  and  the  very  statement  of  the  case  shews  it  to 
be  so.  And  as  to  the  quantum,  that  must  be  settled  by  the 
sessions. 

A  slate-work  is  rateable,  according  to  Rex  v.  Woodland^ 
2  East.  164.     1  Bott.  228.     1  Nol.  P.  L.  129. 

And  a  potter's  clay  pit  is  also  rateable  according  to  Rex  v. 

Broton,  T.  47  Geo.  8.     8  East.  528.     1  Nol.  P.  L.  129. 

When  saleable        (g.)  Rex  V.  Mirfield,  T.  48  Geo.  3.     10  East.  219.    Bott.  Cent. 

underwoods  are  gg.     1  A^o/.  P.  L.  132.  202.     The  sessions  quashed  a  rate  upon 

rateable.  apffeal,  and  stated  tliat  the  woods  which  were  the  subject  of  the 

rate  were  underwoods,  which  were  usually  tut  down  once  in  21 
years,  and  then,  and  not  before,  were  profitable  to  the  appel- 
lant. That  these  underwoods  were  then  standing  to  complete 
the  21  years*  growth.  And  the  question  was.  Whether  these 
woods  were  saleable  undertvoods  within  the  43  Eliz.  c.2.,  and 
liable  to  be  rated  every  year,  according  to  the  annual  average,  or 
only  tohen  cut  down  and  sold  ? 

Lord  EUenhorough  C.  J«  delivered  the  opinion  of  the  Court, 
afler  consideration,  that  saleable  means  such  as  are  intended  for 
sale,  in  contradistinction  to  such  as  are  to  supply  the  land  with 
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estovers  for  fuel,  and  other  purposes  of  the  estate;  and  are 
therefore  rateable  at  all  times,  according  to  their  value,  in  exact 
proportion  with  the  rest  of  the  property  in  the  parish.  The  ob- 
jection to  this  is,  that  the  property  ought  not  to  be  rated  until 
the  produce  of  it  has  been  severed  from  the  land,  and,  until 
it  has  supplied  the  occupier  with  the  means  of  paying.  But  it  in 
not  necessary  that  any  of  the  profits  should  have  been  actually 
reaped  or  taken  from  the  property  during  the  period  for  which 
the  rate  is  made ;  but  the  property  is  at  all  times  rateable  accord- 
ing to  the  improvement  in  its  value,  or  in  the  rent  which  might 
fairly  be  expected  from  it.  The  property  of  these  underwoods  is 
at  all  times  liable  to  be  rated  whenever  rates  are  made.^  Rate 
confirmed.^ 

(h.)  As  to  Commons^  it  has  been  decided  that  commoners  are  rate-  Conmont. 
able  under  some  circumstances  in  respect  of  their  commons. 

Rex  v;    Watson^   M.  45  Geo.  S.      5  East.  480.      1  BoU.  237.   Members  of  a 
I  Nal.  P.  L,  149.    In  this  case  fT.  appealed  against  a  rate,  be*  corporate  body, 
cause  E,  H.  and  others  were  not  rated  for  certain  common  lands  ^J>ic*>  holds  m 
upon  which  they  had  commonable  rights,  which  rights  they  en-  ^««c«ptamcom- 
joyed  and  used..     The  justices  confirmed  the  rate.     The  case  ^uing  their 
stated,  that  the  mayor,  &c.  of  Huntingdon  viete  the  owners  in  right  of  corn- 
fee  of  these  lands,  which  were  used  as  a  common  of  pasture,  and  mon  on  such 
stocked  by  such  resident  burgesses  as  thought  proper  to  stock,  1^°^  ^^  '^'^ 
under  certain  restrictions.     That  some  of  the  resident  burgesses  ^ 
stocked  fully,  that  others  did  not,  and  some  not  at  all.    That  in 
the  latter  case  an  annual  payment  was  made  by  those  who  did 
stock  to  those  who  did  not,  and  that  £•  //.,  &c.  were  resident 
burgesses  and  did  stock.  —  In  the  course  of  the  argument  it  was 
observed  by  Lawrence  J.   that  the   word  occupation^  properly 
speaking,  implies  possession. 

By  U.  EUenborough  C.  J.      This  is  not  an  incorporeal  here* 
ditament.     The  corporation  are  the  owners  in  fee  of  the  land,  and 
they  dole  it  out  annually  according  to  the  custom,  to  certain  of 
the  burgesses,  such  of  them  as  take  it  paying  a  certain  sum  to 
those  who  do  not  turn  on  any  stock.    Then  when  the  number  of 
those  who  stock  is  ascertained,  what  is  there  to  distinguish  them 
from  other  tenants  in  common  ?    It  has  been  decided  that  a  com-  Qjuere,  Whe- 
mon  in  gross  is  a  tenement,  and  it  should  seem  Jrom  thence  that  it  ther  a  common 
is  rateable.     But  I  consider  this  not  as  an  incorporeal  heredita-  Ingrostberat*- 
ment,  but  as  a  corporeal  tenement,  of  which  the  several  burgesses  '^^^' 
who  stock  are  tenants  in  common.     And  we  cannot  say  that  an 
enjoyment  of  land  which  is  of  such  value  as  that  those  who  do 
not  actually  enjoy  it,  but  who  might  if  they  so  pleased,  are  en- 
titled to  a  compensation  from  those  who  do,  is  not.  something 
which  is  rateable ;  and  being  rateable,  it  must  be  rated  in  the 
hands  of  those  who  have  the  beneficial  possession. 

Rex  V.  the   Trustees  for  the  burgesses^  Sfc.  of   Tewiesburi/,  Aflennath  let 
M  51  Geo.  3.     IS  East.  1 55*     Bott.  Cont.  86.     1  Nol.  P.  L.  1 50.  ««* i"  ptrturee 
Upon  appeal  against  the  poor  rates  after  mentioned,  tried  at  the  '*^<^1** 
borough  sessions  of  Temkesburyy  between  the  trustees  appointed 
by  an  act  of  the  48  Geo.  3.  for  the  burgesses  or  freemen  and  prin- 
cipal householders  of  the  borough,  appellants ;  and  the '  church- 
wardens and  overseers  of  the  parish  of  Teakesburif^  respondents ; 
the  seaaions  were  of  opinion  that  the  trustees  themselves  must  be 
considered  as  the  occupiers,  and  Hable  to  such  rates,  and  stated 
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the  following  case. —  The  first  of  the  rates  appealed  agamst  was 
made  on  the  1 3th  of  October  1809  as  follows: 


Rent. 
£330 


Occupiers, 

Trustees  of  the 

Severn  Ham. 


What  assessed,    I  Bate, 

Aftermath  of  the       £16     10    0 
Severn  Ham,      \ 

The  other  was  in  the  same  form.  Before  the  48  Geo,  3.,  intitu" 
led,  ^<  An  act  for  inclosing  lands  in  the  borough  and  parishes  of 
Tewkesbury  tn  the  county  of  Gloucester,  and  fir  vesting  the  afier 
or  lattermath  of  a  meadoto  called  Severn  llam,  toithtn  the  said 
borough  and  parish  f  in  trustees  for  certain  purposes^**  the  burgesses 
or  freemen  of  the  borough  of  Tewkesbury  resident  within  the 
borough  for  the  time  being,  and  the  occupiers  for  the  time  being 
of  certain  houses  situate  within  the  borough,  were  entitled  to  a 
right  of  common  for  a  limited  number  of  their  own  cattle  only  in 
the  Severn  Ham  for  a  certain  period  in  every  year,  which  right 
of  common  was,  according  to  the  £orra  and  effect  of  the  said  act, 
afterwards  suspended  by  order  of  the  commissioners  therein 
named,  and  the  after  or  lattermath  of  the  Severn  Ham  was  by  the 
act  declared  to  be  vested  in  certain  trustees  therein  mentioned,, 
and  their  successors,  to  be  appointed  by  virtue  thereof,  by  the 
name  of  '*  the  trustees  for  the  burgesses  or  freemen  and  princi- 
pal householders  of  the  borough  of  Tetokesbury  in  the  county  of 
Gloucester,  appointed  by  an  act  passed  in  the  48  Geo,  3.,  for  ever 
freed  and  discharged  of  and  from  all  right,  &c.  whatsoever  which 
any  person  or  persons  could  or  might  have  in  or  to-  the  same,  or 
any  part  or  parcel  thereof,  upon  certain  trusts  therein  declared.** 
And  by  the  act  it  was  further  enacted,  "  that  the  said  trustees, 
or  any  nine  or  more  of  them,  at  any  of  their  meetings  to  be  holden 
in  pursuance  of  that  act,  might  let  and  set  annually  the  qfier  or 
lattermath  of  the  said  meadow  called  Severn  Ham,  so  vested  in 
them  as  aforesaid,  or  any  part  or  parts  thereof  to  any  person  or 
persons  whomsoever,  at  the  best  and  most  improved  yearly  rent 
or  rents  that  could  be  reasonably  had  or  obtained  for  the  same  ; 
and  also  might  let  and  set  the  after  or  lattermath  of  the  said  mea^ 
doto  called  Severn  Ham  in  pastures  for  horses,  cattle,  and  sheep, 
to  different  persons,  in  such  manner  as  to  rates  and  regulations  as 
they  should  (subject  to  the  restrictions  in  that  act  contained)  from 
time  to  time  appoint ;  or  they  might  by  writing  under  their  hands 
and  seals  lease  or  demise  for  such  term  of  years  and  in  such  man* 
ner  as  by  the  said  act  is  described  ;  and  that  the  rents  and  profits 
arising  from  the  after  or  lattermath  of  the  said  meadow  called 
Severn  Ham  should,  afler  the  payment  of  all  costs,  charges,  and 
expenses  incident  to  and  attending  the  execution  of  the  several 
powers  to  be  by  the  said  trustees  exercised  by  virtue  of  that  act, 
m  the  month  of  April  in  every  year  be  paid  and  divided  by  the 
said  trustees  unto  and  between  such  burgesses  or  freemen  of  the 
borough  of  Tewkesbury  aforesaid,  and  such  occu^Ncrs  of  houses 
within  the  said  borough  as  would  respectively  have  been  entitled 
to  rights  of  common  m,  over,  and  upon  the  said  meadow,  if  that 
act  had  not  passed,  according  to  their  respective  rights  and  in- 
fterestsw"  On  the  12th  of  August,  1809,  the  trustees  not  being 
able  to  let  the  said  aftermath  together  for  a  sum  equal  in  their 
judgment  to  its  value,  kt  it  out  in  pastures  at  a  certain  sum  per 
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head /or  horses^  aUUe^  and  iheepy  to  various  persons,  under  the 
authority  of  the  said  act,  for  sums  of  money  amounting  together 
to  99SLy  but  subject  to  expenses  of  between  80  and  40/.  The 
several  persons  who  took  the  aftermath  in  pastures,  enjoyed  the 
same  by  turning  in  their  cattle  from  the  12tli  of  August,  1809  to 
the  13th  of  February,  1810,  and  the  trustees  did  not  occupy  it, 
unless  sucb  lettine  and  enjoyment  in  pursuance  thereof  amount  in 
law  to  an  occupation  by  them.  No  alteration  has  been  made  since 
tbe  passing  of  the  act  in  the  proportion  of  the  poor  rates  of  the 
parish  assessed  on  the  occupiers  of  the  said  houses  there,  who 
were  previously  entitled  to  such  right  of  common  on  the  Severn 
Ham,  nor  has  any  deduction  been  made  from  the  assessments  in 
consequence  of  the  alterations  introduced  by  the  act.  The  ques- 
tion was.  Whether  the  trustees  were  liable  to  be  rated  in  respect 
of  the  after  or  lattermath  ?  If  they  were,  the  rates  and  order  of 
«e«ions  were  to  be  confirmed ;  if  not,  the  rates  were  to  be  amend- 
ed accordingly.  After  argument  per  Lord  EUenborougk  C.  J. 
The  corporation  (Rex  v.  Watson,  5  East.  480.)  could  not  take 
in  the  cattle  of  a  stranger,  but  here  the  trustees  may  contract 
with  any  persons  to  take  in  their  cattle  by  the  year,  or  by  the 
month,  or  week ;  and  here  not  being  able  to  let  it  altogether, 
they  took  in  the  cattle  of  different  persons  at  so  much  a  head* 
VVho  then  can  be  said  to  be  the  occupiers,  if  they  are  not  in  this 
Gtte? — The  letting  is  at  so  much  a  head,  without  any  definitive 
time,  or  for  any  definitive  portion  of  the  aftermath,  nor  were  the 
tnistees  bound  to  limit  the  number  of  cattle,  though  they  might 
have  done  so.  —  Grose  J.  asreed.  —  Le  Blane  J.  The  persons 
whose  cattle  were  taken  in  had  no  definitive  portion  of  the  after- 
math let  to  them.  —  Bayley  J.  In  the  Huntingdon  case  the  por- 
tions of  those  who  had  a  rieht  to  stock  were  ascertained,  but  here 
there  was  nothing  to  liimt  the  trustees  from  taking  in  others.  — 
Order  of  sessions  confirmed. 

In  Rex  V.  Jdliffie,  M.  28  Geo.  3.     2  T.  R.  90.     1  Bott.  181.  Way-lw.  (be- 
lA^o/.P.Z..80.1SO.     It  was  decided,  that  a  person  who  had  ingabaretMe- 
leased  to  him  a  right  of  way  (i.  e.  a  way-leave)  over  the  land  of  ^^^^  •***'  "***■ 
anoiher,  paying  for  it  so  much  per  ton  for  the  goods  carried  over 
it)  was  not  rateable  as  an  occupier,  such  way-leave  being  a  bare 
right  of  passage,  which  is  an  easement  and  not  a  grant  oi  the 
profits  or  the  land,  and  an  easement  is  not  rateable ;  the  land 
having  been  before  rated  in  the  hands  of  the  occupier  of  that 
bod. 

In  Rex  V.  BeU  and  others,  E.  38  Geo.  3.    7  T.  R.  &9S.     1  Bott.  \Vaggon-w«y, 
218.    1  iVb/.  P.  Z.  75. 80. 174.     The  dean  and  chapter  of  Z)«r-  with  excluiiire 
^  granted  certain  leases  of  lands  for  twenty-one  years,  reserving  occupation  of 
to  themselves  the  right  of  granting  waggon-ways  over  the  demised  hJidnitSwe. 
premises,  paying  damages  for  the  spoil  of  ground.    The  appel- 
lants leased  of  the  dean.  Sec.  certain  wageon-ways  over  these  pre- 
mises, making  satisfactibn   to  the  origmal  lessee  for  spoil   of 
ground;  they  constructed  these  ways  as  most  convenient  to  them- 
selves, and  prevented  all  persons,  excepting  such  as  were  authe- 
nsed  by  themselves,  from  using  or  going  upon  these  ways.     They 
(^  200^.  rent  for  them,  and  were  rated  for  them.     The  lancu 
w  through  which  these  ways  passed  were  rated  after  the  con- 
^Tuction  of  them  the  same  as  before;  and  the  appellants. were 
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Where  a  farmer 
lets  his  dairy  of 
cows,  he  may  be 
rated  for  the  pro- 
fits as  part  of  the 
profits  of  the 
farm,  or  they 
may  be  rated  in 
the  hands  of  the 
dairyman^  pro- 
vided the  farmer 
be  not  ra^d  for 
the  profit  he 
derives  from 
letting  them  to 
hire. 


The  profits  of  a 
mineral  spring 
are  part  of  the 
produce  of  the 
land,  and  there- 
fore the  occu- 
pier  is  rateable 
for  the  whole  as 
one  Mtatt. 


held  by  the  Court  to  be  rateable  for  these  waggon-ways ;  and 
Grose  J.  said,  it  was  clear  that  the  appellants  had  the  exclusive 
occupation  of  this  ground.     Rate  confirmed. 

Rex  V.  Broton,  T.  47  Geo.  3.  SEa$t.52B.  Bott.Cont.59. 
I  NoL  P,L.  180. 181.  The  question  before  the  Court  was  the 
rateability  of  the  following  species  of  occupation. 

The  occupiers  of  several  farms,  who  were  rated  to  the  poor 
for  their  respective  farms,  let  their  cows  to  an  under-tenant  called 
a  dairy -man,  at  a  certain  rent  per  cow ;  which  cows,  by  the  agree- 
ment, were  exclusively  depastured  on  different  grounds  belong- 
ing to  the  occupier  of  the  farm,  at  different  times  of  the  year ; 
he  being  obliged  to  feed  and  maintain  them  without  any  expense 
to  the  dairy-man ;  the  dairy-man  made  a  profit  of  the  milk  and 
produce  of  such  cows,  independently  of  the  profit  made  by  the 
tenant  of  the  farm.  The  appeal  was,  because  these  dairies  -  were 
not  rated,  and  the  court  of  sessions  thought  such  dairies  not 
rateable. 

It  was  held  by  Ld.  EUenhorough  C.J.  that  presuming  the 
farmer  to  have  been  rated  to  the  ^11  profits  of  the  farm,  it  mat- 
tered not  to  the  appellant  whether  the  rate  were  distributed  ta 
the  farmer  and  the  dairy-man,  or  laid  solely  on  the  farmer.  That 
certainly  the  dairy-man  had  an  interest  which  would  have  given 
him  a  settlement,  and  he  might  have  been  rated  separately  from 
the  farmer.  That  if  a  farmer  bargained  with  another  to  let  him 
have  a  field  of  grass  to  cut,  or  the  aflermath  of  his  meadows, 
such  other  might  be  rated  whilst  those  subordinate  interests  ex- 
isted. But  if  one  general  rate  were  made  upon  the  whole,  in- 
cluding these  particular  profits  and  interests,  it  would  be  no 
injury  to  the  appellant.  So  also  where  the  owner  of  a  house  and 
garden  let  the  profits  of  his  garden.  The  principle  is,  that  what 
has  once  paid  shall  not  be  made  to  pay  again.  And  this  agrees 
with  the  case  of  Lord  Bide  v.  Grindall  (1  T.  i2.338.)  And  he 
said  it  would  be  a  different  case  if  a  farmer  derived  profit  from 
stock  kept  on  his  farm,  but  not  connected  with  the  management 
of  it,  as  if  he  kept  stock  which  he  fed  with  oil  cake  for  sale,  there 
he  would  be  rateable  separately  for  that  stock,  not  as  stock  of  his 
farm,  but  as  stock  generally,  from  which  he  derived  a  distinct  and 
separate  profit.  The  present  are  properly  the  stock  of  the  farm.. 
The  other  judges  agreed.     Hate  conhrmed. 

(i.)  21iere  are,  moreover,  other  cases  in  which  lands,  houses,  and 
other  tenements  become  of  greater  annual  value,  in  consequence  of 
particular  circumstances  attached  to  them,  and  it  is  determined  that 
in  syfih  cases  the  assessment  must  be  made  upon  the  aggregate  value 
incliiding  the  amount  of  these  additional  profits. 

Rex  v.  Miller,  2\  11  Geo.  S.  2Cowp.6l9.  I  Bott.  155. 
1  Nol.  P.  L.  73.  Certain  lands  with  buildings  thereon,  and  a 
certain  well  of  mineral  water  thereout  arising,  called  the  Chelten^ 
ham  Spa,  were  demised  to  fF.  M.  at  a  yearly  rent  of  100/.  The 
lands  and  buildings,  independent  of  the  well,  were  of  the  annual 
value  of  20/.  And  he  was  rated  to  the  poor  as  for  an  entire 
estate  of  100/.  a-year.  —  By  Ld.  Mansfield  C  J.  Nothing  can  be 
plainer  than  the  present  case.  This  is  not  a  rate  upon  the  profits 
of  the  well,  but  upon  four  acres  of  land  let  to  the  defendant  at 
100/.  a-year ;  and  the  value  arisen,  partly  from  tlie  bnildings,  and 
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partly  from  the  spring  that  produces  the  mineral  water.  There- 
fore, the  profits  of  the  spring  are  part  of  the  produce  of  the  land. 
In  Worcestershire  and  Cheshire^  where  there  are  salt  springs,  the 
rent  of  the  land  is  increased  considerably  on  that  account.  80 
here,  the  consideration  of  the  well  increases  the  rent.  It  is  part 
of  the  produce  of  the  land  ;  and  therefore,  as  such,  ought  to  be 
rated. 

Rex  V.  the   Governor  and   Company  of  the  Nexc  River^  E,  Land  iroprored 

53  Geo.  3.       1  AT.  Sf  S.  503.      Bott.  Cont.  96.     In  a  rate  for  the  in  value  by  a 

liberty  of  Liiile  Amwelf,  in  the  county  of  Hertford^  the  governor  ''P'"'"^  of  water, 

and  company  of  the  New  River  were  rated  as  follows :  —  auhe  ag^r^^ 

Rental  300/.  —  Governor  and  company  of  the  £.     s.     d-  *nD"a^  ^«l»e  of 

New   Rivery  for  land   in    Chadwell-Meady  15     0    0    t^'e^^dand 

'  '  spnng  together. 

The  governor  and  company  of  the  New  River  were  incorpor- 
ated by  charter,  dated  January  21,  1619,  for  the  purpose  of 
conveying  water  from  a  certain  spring,  rising  in  Chadwell-Meady 
in  the  liberty  of  Little  Amwellj  to  the  cities  of  London  and  fV^st- 
minster;  and  do  supply  a  great  part  of  the  same  with  water,  by 
means  of  a  cut  called  the  Nexo  River,  leading  from  the  spring,  to 
a  head  or  reservoir  at  Islington^  whence  it  is  distributed  by  means 
of  engines  and  pipes  to  the  different  parts  of  the  metropolis,  and 
from  which  the  company  receive  considerable  profit  beyond  the 
sum  at  which  the  property  in  question  is  rated.  The  water  of  the 
New  River  is  derived  from  two  sources,  part  from  the  river  Lea, 
from  which  there  is  a  cut  communicating  with  the  New  River, 
near  Chadwell-Mead,  and  part  from  a  spring  arising  and  inclosed 
in  a  basin  in  Chadwell-Mead,  which  is  the  subject  of  the  present 
rate,  and  is  the  freehold  of  the  New  River  company,  and  in  their 
occupation.  The  quantity  of  water  derived  from  each  of  these 
sources  is  nearly  equal.  That  part  of  Chadwell-Mead  which  is 
occupied  by  the  company,  and  is  the  subject  of  the  rate,  contains 
about  two  acres :  it  consists  solely  of  the  basin  in  which  die 
spring  rises,  and  so  much  of  the  cut  from  thence  called  the  New 
River,  as  lies  in  the  liberty  of  Little  Amwell,  where  it  joins  the 
water  taken  from  the  river  Lea,  and  from  thence  it  continues  to 
run  with  tlie  said  water  so  taken  from  the  river  Lea,  in  one  joint 
course  to  Islington.  The  said  land  alone,  without  the  spring,  and 
if  it  were  not  covered  with  water,  is  of  the  annual  value  of  5/. 
The  whole  profits  of  the  company  arise  from  the  sale  of  the 
water,  no  part  of  which  is  distributed,  nor  is  any  of  the  money 
received  for  it  by  the  company,  nor  does  any  become  due  in  the 
liberty  of  Little  Amwell.  If  the  advantage  which  the  company 
derive  from  the  use  of  the  spring,  may  by  law  be  included 
in  the  rate  upon  the  land,  the  land  and  the  spring  of  water  to- 
gether, are  of  the  annual  value  at  which  they  are  rated. 
The  sessions  confirmed  the  rate.  After  argument  per  Lord 
Ellenborough  Q.S,  This  is  a  rate  imposed  on  land,  including 
a  sprinff  of  water,  as  being  of  the  aggregate  annual  value 
of  300^  The  case  finds,  '*  that  the  land  alone,  without  the 
spring,  and  if  not  covered  with  water,  is  of  the  annual  value  of  5/.; 
but  if  the  advantage  which  the  company  derive  from  the  use  of 
the  spring  may  by  law  be  included  in  the  rate  upon  the  land,  the 
land  and  spring  together  are  of  the  annual  value  at  which  they 


are  rated.*'    Much  of  the  argument  against  this  rat«  seems^ta  be 
built  on  a  perversion  of  the  terms  of  this  finding. 
(a)  Ante,  72.  I  am  at  a  loss  to  discover  between  this  case  and  Rex  v.  Miller  (a), 

any  other  distinction  than  that  which  has  been  alluded  to^  viz. 
that  the  quality  of  the  two  waters  is  different,  the  one  being  a  mi- 
neral and  the  other  plain  water.  It  has  been  assumed,  mdeed, 
that  in  that  case  all  the  profits  were  received  in  the  parish  where 
the  land  lay]  but  the  case  does  not  warrant  any  such  conduaion  ; 
and  we  know  perfectly  well  that  the  mineral  water  in  question  in 
that  case  is  disposed  of  in  great  quantities  at  distant  places«  It 
may  be  said  also  that  in  this  case  the  owners  of  the  property  are 
also  the  occupiers,  but  there  the  property  was  in  the  occupation 
of  a  tenant ;  to  which  the  answer  has  already  been  given,  viz. 
that  the  circumstance  is  no  otherwise  material  than  as  it  affords  a 
more  easy  criterion  for  ascertaining  the  annual  value.  Here, 
^  then,  is  land  and  water  inclosed  in  a  basin  upon  the  land,  which 
falls  within  the  legal  description  of  land ;  and  although  a  con- 
siderable portion  of  the  profits  of  such  water  is  derived  from 
pipes,  through  which  it  is  distributed  to  other  places,  yet  it  is 
found  that  the  water  has  a  certain  ascertained  value  at  the  foun- 
tain-head :  and  in  cases  of  this  kind  it  is  enough  to  ascertain  the 
local  value  of  the  property,  without  inquiring  whether  it  yields  a 
return  on  the  spot.  A  degree  of  confusion  has  arisen  from  corn- 
Tolls  upon  paring  this  to  the  case  of  tolls  upon  canals ;  whereas  they  are 
oinali.  essentially  different;  for  tolls  are  an  incorporeal  hereditament, 

and  have  no  local  corporeal  existence,  so  as  to  be  the  subject  of 
rate  until  they  become  due.  Then  we  have  been  pressed  with 
the  case  of  Rex  v.  Sculcoates,  where  it  was  holden  that  the  com- 
missioners in  whom  a  drainage  was  vested  were  not  rateable ;  but 
that  was  so  holden  upon  the  principle  that  where  there  is  not  a 
scintilla  of  benefit  derived  from  the  occupation,  the  property  is  not 
rateable:  there  the  commissioners  were  merely  servants  of  the 
public,  having  no  divisible  fund  in  their  hands  either  as  trustees 
or  to  their  own  benefit,  and  deriving  no  advantage  from-  the  drain- 
age; and  the  only  persons  benefited  by  it  were  the  owners  of 
lands  in  other  parishes.  In  Rex  v.  Bath  it  was  assumed  in  the  de- 
cision, that  the  water  was  the  subject  of  rate  in  the  parish  where 
it  was  impounded  in  the  reservoirs ;  the  only  question  there  being, 
whether  the  corporation  were  rateable  in  that  parish  to  the  extent 
of  all  the  profits  received  by  them,  or  whether  the  rate  ought  not 
to  have  been  framed  with  reference  to  the  contributory  profits 
derived  to  the  company  in  other  parishes.  Without  going  farther 
intajthe  several  cases  upon  this  subject,  and  feeling  no  disposi- 
tion to  overrule  the  case  of  Rex  v.  Miller^  I  think  there  is  no 
doubt  that  the  sessions  have  come  to  a  right  decision.  The  pro- 
perty is  locally  valuable  in  the  parish  where  it  is  rated,  although 
that  value  is  derived  from  extrinsic  circumstances^  and  although 
the  profits  are  actually  received  elsewhere. 

Grote  J*  I  cannot  distinguish  this  case  from  the  common  case 
of  land  on  which  corn  grows.  In  such  case  the  land  is  assessed 
according  to  its  value,  and  that  value  is  estimated  according  to 
that  which  it  produces :  so  here  the  land  produces  a  spring,  and 
the  value  qf  it  is  to  be  computed  according  to  the  benefit  which 
the  spring  produces  to  the  company.  I  say  nothing  as  to  the 
quantum  of  the  rate,  that  being  a  question  wholly  in  the  discre^ 
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tion  of  the  sesaions :  here  we  have  only  to  decide  on  the  rate-* 
ability  of  the  property. 

Le  Blanc  J.  The  question  is,  whether  in  estimating  the  value 
of  land,  something  which  is  peculiar  to  the  land,  and  makes  it  more 
profitable  to  the  occupier  than  if  it  were  away,  can  be  taken  into 
consideration :  and  that  question  has  already  been  determined  in 
Rex  V.  Miller,  which,  as  it  seems  to  me,  cannot  be  distinguished 
from  the  present  case ;  does  it  make  any  difference  to  the  occupier 
whether  he  takes  the  profits  of  his  land  by  selling  the  produce  on 
the  land  itself,  or  by  disposing  of  it  elsewhere?  Suppose  a  man 
occupying  land  out  of  which  he  digs  brick*earth,  and  converts  it 
into  bricks  in  an  adjacent  parish ;  would  he  not  be  liable  to  be 
rated  as  for  brick  land,  in  the  parish  where  the  land  lies,  in  the 
same  manner  as  if  he  had  sold  the  bricks  in  that  parish  ? 

Bayley  J.  I  think  it  is  clear,  that  tlie  company  are  liable  to  be 
rated  for  the  spring,  which  is  part  of  the  produce  of  the  land. 
The  company  have  the  means  oi  carrying  this  produce  to  market, 
where  it  affords  a  beneficial  return ;  and  it  can  make  no  differ- 
ence whether  they  convey  it  along  a  canal,  or  in  carts  and  waggons, 
or  by  any  other  mode.  It  is  still  the  produce  of  the  land,  which, 
when  brought  to  market,  produces  a  profit.  But  this  is  not  a  rate 
on  the  profits  which  the  company  acquire,  but  on  the  land  which 
they  occupy.  The  question  then  is.  What  land  do  the  company 
occupy  within  the  nberty,  not  what  profits  are  received  there ; 
and  what  is  its  annual  value  ?  It  appears  that  they  occupy  this 
land,  the  value  of  which  is  improvea  partly  by  the  spring,  and  « 

partly  by  reason  of  channels  and  pipes  in  other  lands,  through 
whicn  the  water  is  conveyed  to  the  consumer.  Perhaps,  therefore, 
it  may  be  fair  that  in  fixing  the  quantum  of  rate  on  this  property, 
respect  should  be  had  to  the  benefit  which  results  to  the  company 
in  the  different  parishes  through  which  the  water  is  conveyed. 
But  this  observation  applies  only  to  the  quantum,  with  which  we 
have  nothing  to  do :  here  it  is  quite  clear  that  the  company  have 
a  beneficial  occupation  of  land  in  Little  Amtoell,  and  are  therefore 
liable  to  be  rated.     Order  of  sessions  confirmed 

Rex  V.  Rochdale  Watenioork  Company ^   T.  53  Geo.  3.     1  Af.  Where  a  com- 
^  S.  6S4f.     Boit.  Cont.  106.     1  NoL  P.  L,  74. 185.    The  company  P«°y  ^ere  em- 
of  proprietors  of  Rochdale  waterworks  were  rated  to  the  relief  of  ^^^^  ^^  *^ 
the  poor  of  the  township  of  Spoiland,  in  the  county  of  Lancaster,  ^  Enr  under  ^ 
for  and  in  respect  of  the  trunks  and  pipes,  and  otlier  apparatus  for  ground  through 
the  conveyance  of  water,  belonging  to  the  company,  situate  and  the  streets  of  a 
being  fixed  in  the  ground,  in  the  township  of  SpoiUiTid,   and  the  Jpwn  main  pipes 
profits  arising  therefrom  within  the  township.     The  sessions,  upon  ^  the  conv^- 
appeal  by  the  company,  confirmed  this  rate,  subject  to  the  opinion  ^nd  the  ij^abit- 
of  the  Court  of  K.  B.  on  the  following  case :  '<  By  an  act  passed  in  ants  with  the 
the  49  Geo.  3.  intituled,    '  an  act  for  the  better  supplying  the  company's  con:, 
inhabitants  of  the  town  of  Rochdale  and  the  neighbourhood  with  ■enttolay  pipes 
water,'  the  appellants  are  incorporated  and  empowered,  among  ^j^"*^?***"* 
other  things,  to  lay  under  ground,   in,  through,   and  along  the  pipes'to  thaS"* 
public  streets,  and  common  highways,  in  the  township  of  Spotland,  houses,  paying 
main  pipes  for  the  conveyance  of  water  therein ;  and  the  act  to  the  company 
authoriaes  the  inhabitants  of  the  said  township,  with  the  consent  of  *  f*.^  ^^^  ^^ 
the  company,  to  lay  down  leaden  or  otlier  pipes,  communicating  Sat'thTcom-*^' 
with  such  main  pipes,  to  their  respective  nouses,  paying  to  the  pn^y  v^^Tnite. 
-company  such  rate  or  rates  for  such  privilege,  and  water,  as  shall  able  eo  the  poor 
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in  the  parish  be  mutually  agreed  upon  between  them.  In  pursuance  of  this  act, 
where  the  main  divers  such  main  pipes  and  branches  are  laid  and  used  in  the 
pipes  lay,  in  re-  township,  and  divers  of  the  inhabitants  thereof  pay  such  rates  as 
sped  ^^^^  aforesaid  to  the  said  company.  The  overseers  of  the  poor  of  the 
raii^paid  ^^  township  have  made  the  said  assessment  for  the  relief  of  the 

thereon.  poor,  pursuant  to  the  statute  43  Eliz,  c.2.  and  have  assessed  the 

company  for  the  said  pipes  and  rates.     The  appellants  allege  that 
they  are  not  *  occupiers  of  lands'  in  the  township   within    the 
intent  and  meaning  of  the  statute."     After  argument,  Ld.  Ellen' 
borough  C.  J.  said,  whether  the  occupiers  of  the  houses  are  or  are 
not  rateable  in  respect  of  the  advantages  derived  to  them  from  tlie 
use  of  these  collateral  pipes,  does  not  affect  the  present  question. 
The  question  here  is.  Whether  the  company,  as  occupiers  of  the 
main  pipes,  are  rateable?     What  difference  does  it  make  whether 
it  be  a  reservoir  of  so  many  feet  square,  or  a  pipe  of  so  many  inches 
in  diameter  ?     I  own  I  cannot  distinguish  this  case  from  Rex  ▼. 
The  Corporation  of  Bath,    Le  Blanc  J.     If  this  rate  on  the  com- 
pany haa  been  simply  on  the  leaders  which  carry  the  water  to 
each  house,  the  argument  might  have  been  of  weight ;  but  the 
rate  is  imposed  in  respect  of  the  main  pipes  and  the  profits  arising 
from  them.    Order  of  sessions  confirmed. 
The  profits  of  a        Rex  v.  St.    Nicholasy    Gloucester^    23  Geo»   3.      Cald.   263. 
house  contain-     1  Bott,  163.     I  AW.  P.  L.  75.     The  mayor  and  burgesses  were 
ing  the  steel-       possessed  of  a  house  in  the  parish  of  St,  Nicholas  in  Gloucester^ 
yard  of  a  weigh-  ^^^  erected  a  machine  in  a  street  leading  by  the  said  house 
Ire  rateable  as     ^^^  weighing  waggons,  carts,  &c.  for  which  they  received  2d.  per 
arising  from  the  ton  for  what  was  weighed  there,  but  persons  were  not  compellable 
bouse  itself,  the  to  weigh  their  carriages,  &c.     The  steel-yard,  part  of  the  said 
machine  being    machine,  toas  in  the  said  house,  wliich  was  called  the  engine-house : 
f^!^*ld.**^  ****    the  house,  exclusive  of  the  profits  of  the  machine,  was  worth  5/., 

and  the  profits  worth  about  40/.  a  year :  the  mayor  and  burgesses 
were  rated,ybr  the  machine-house  24/. :  1/.  \6s.  Per  Ld.  Mansfidd 
C.  J.  The  nature  of  the  thing  shews  that  the  machine  is  annexed 
to  the  freehold  ;  they  are  one  entire  thing,  and  are  together  rated 
by  the  common  known  name  (the  machine-house),  which  compre- 
hends both.  The  steel-yard  is  the  most  valuable  part  of  the 
house ;  the  house  therefore  applied  to  this  use,  may  be  said  to  be 
built  for  the  steel-yard,  and  not  the  steel-yard  for  the  house :  the 
clear  profits  are  undoubtedly  rateable,  but  a  liberal  allowance 
ought  to  be  made  for  wear  and  tear,  labour  and  attendance. 
Willes  J.  said,  if  the  machine  be  appurtenant  to  the  building,  its 
BUlisfd-ttble.     clear  profits  are  undoubtedly  rateable.    If  a  billiard- table  stand  in 

a  house,  and  the  house  should,  in  respect  of  such  table,  let  at  a 
higher  sum,  it  would  be  rateable,  while  the  table  continued  there 
and  was  so  let,  at  the  advanced  rate.  Rate  affirmed. 
Th«  profita  of  •  In  Rex  v.  Hogg,  E.  27  Geo.  3.  Cald.  266.  1  T.  R.  721 .  1  Bott. 
house  having  a  177-  1  NoL  pJls,  77.  It  was  holden  that  a  house  wherein  there 
carding  ma-  ^^s  a  carding  machine  for  manufacturing  cotton,  being  let  together 
chine,  are  rate-  ^-^^  ^^^  machine  as  one  entire  subject,   (the  building  being  worth 

only  two  guineas  a-year  by  itself,  but  together  with  the  machine 
rated  at  sS.,)  was  properly  rated  as  one  subject.  It  was  stated  in 
the  case  that  the  engine  was  not  fixed  to  the  premisest  but  capabU 
of  being  moved  at  pleasure.  Ashhurst  J.  considered  the  house 
and  engine  as  one  entire  subject,  and  therefore  rateable  as  such. 
Butler  J.  considered  them  rateable  both  on  that  groondi  and  also 
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because  the  engine  was  permanent  property,  visible  and  yielding 
profit.     And  Grose  J.  agreed  upon  the  same  grounds. 

Rex  V.  Brad/brd,  T.55  Geo,  3.    4  M.  4"  5.  317.     A  canteen  in   Annual  sum 
barracks  demised  to  B.  by  the  barrack- board  for  a  year,  at  a  rent  paid  for  privilege 
of  15/.  for  the  canteen  and  buildings,  and  also  the  farther  sum  of  ?f"s'ng«build- 
510/.  for  the  privilege  of  using  the  same  as  a  canteen,  and  selling  tefn'^consfdered 
therein  provisions  and  liquors,  &c.  usually  sold  by  sutlers,  with  as  part  of  the 
power  of  distress  for  the  aggregate  sum,  was  held  to  be  one  entire  rent  and  rate- 
rent  for  the  canteen ;  and  therefore  B,  was  held  rateable  to  the  Me  as  such. 
relief  of  the  poor  as  occupier  of  the  canteen,  in  respect  of  the 
525/.  aggregate  rent,  and  not  merely  in  respect  of  the  15/. 

(k.)  Rex  V.  Dock  Company  of  HiUl,  E.  26  Geo.  3.  1  T.  R.  219.  I^nds  con- 
1  Boif.  171.  1  NoL  P.  L.  73.  Two  justices  allowed  a  rate  for  the  J««^  »»*«  • 
relief  of  the  poor  of  the  parish  of  S, ;  the  rate  was  confirmed,  and  ^^*  *"  "^ 
the  following  case  was  stated,  viz.  That  commissioners  in  pur« 
suance  of  an  act  19  Geo,  3.,  purchased  lands  in  the  parish  of  S., 
which  both  before  and  after  the  purchase  were  assessed  to  all 
parochial  assessments :  that  the  dock  company  converted  three 
acres  of  the  said  land  into  part  of  a  dock  or  basin,  which  in  the 
whole  contained  ten  acres.  That  the  company  in  1783  received 
a  clear  profit  for  tonnage  of  ships  of  3760/. ;  that  a  rate  was  made 
upon  that  part  of  the  dock  which  lay  in  S,  —  By  the  Court :  this 
is  landed  property  lying  within  the' parish,  which  clearly  was  the 
subject  of  a  rate  before  the  passing  of  this  act.  Then  the  ques- 
tion is,  whether  the  act  exempts  this  property  which  was  rateable 
and  rated  before?  But  there  are  no  wo^ds  of  exemption.  As 
between  the  heir  and  executor,  this  is  to  be  considered  as  per- 
sonal property ;  but  the  legislature  did  not  intend  to  alter  it  in 
any  other  respect. 

Rex  V.  Calder  and  Hebble  Navigation  Company,  H.  58  Geo,  3.   Where  '^^n^^ 
1  B,S;  A.^S.    Where  a  statute  empowered  the  proprietors  of  a  rates  and  duties 
canal  to  take  rates  in  respect  of  vessels  navigating  the  same,  and  "«™P*  by  stau 
expressly  exempted  such  rates  from  the  payment  of  all  taxes,  rates,  ^^^  *^*  *****ts. 
Ac.  it  was  holden  that  the  land  occupied  by  the  canal  was  also  Jhe  iandoocu. 
thereby  exempted  from  poor's  rate.  pied  by  the 

A  rate  on  land  is  in  effect  a  rate  on  the  profits  of  the  land,  for  canal  also  held 
where  there  are  no  profits  there  is  no  beneficial  occupation  ;  now  ^  ^  exempt 
the  rates  and  duties  being  exempted  in  this  case,  and  there  being  *"^™  P****  * 
no  other  profits  of  the  land,  1  think  the  land  itself  must  be  con-  '*^' 
sidered  as  exempted.     Per  Holroyd  J.  S,  C, 

Rex  V.  Grand  Junction  Canal  dompany,  H,  58  Geo.  3.  I  B.  Sf 
A,9S9,  A  canal  act  directed  that  the  company  should  be  rated 
for  all  lands  and  buildings  in  the  same  proportion  as  other  lands 
and  buildings  lying  near  the  same,  and  as  the  same  would  be  rate- 
able if  they  were  the  property  of  individuals  in  their  natural 
capacity ;  and  a  subsequent  act  directed  that  all  rates  and  assess- 
ments upon  the  personal  estate  of  the  company  should  be  assessed 
in  every  parish  in  proportion  to  the  length  of  the  canal  in  such 
parish.  The  Court  of  K.  B.  held,  that  the  company  were  liable  to 
be  rated  for  their  lands,  &c.  only  at  the  same  value  as  other 
adjacent  lands,  and  not  according  to  the  improved  value  derived 
from  the  land  being  used  for  the  purposes  of  the  canal. 

Rex  ▼.  The  Mayor,  S^c.  of  London,  M,  SI  Geo.  3.  4  T.  R.  21 .  Where  tolls  an 
1  Bo^M96.  1  Nol,  P.L,  75.  80. 155. 186.  The  defendants  were  paid  for  pastiog 
rated  ^/^  the  harge^wiy  and  toU^gaie  in  the  hMalet  ofHamffton  scwtwn  barge- 
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IVickf  Middlesex^  and  appealed  agiunst  tha  same,  and  the  sessions 
confirmed  the  rate.  The  substance  of  the  facts  stated  to  K.  B. 
was,  that  the  appellants,  by  virtue  of  an  act  of  parliament,  pur- 
chased an  ancient  barge-way  or  towing-path  within  the  hamlet  of 
//.  W.  upon  the  Thames  bank,  and  certain  ancient  tolls  payable 
in  respect  of  horses  drawing  barges  along  the  same.  The  appel- 
lants leased  the  herbage  of  tne  way  and  path  for  a  sum  which  was 
appropriated  to  the  navigation;  the  lessee  occupied  and  paid 
rates  for  the  herbage.  The  old  tolls  were  discontinued,  and  new 
tolls  were  taken  for  all  barges  navigating  between  London  Bridge 
and  the  Citt^  Stone,  according  to  the  quantity  of  tonnage;  1^. 
per  ton  was  payable  and  paid  to  the  appellants  for  every  barge 
towed  along  a  certain  part  of  the  barge-way,  and  H.  W,  is  within 
that  limit,  and  the  tolls  were  collected  elsewhere,  and  not  at 
H.  W.  Ld.  Kenifon  C.J.  The  difficulty  has  arisen  from  not 
considering  xxihat  is  rated.  It  is  not  a  rate  on  the  tolls,  but  the 
close  of  land  called  the  barge-way,  and  the  toll-gate.  Now  the 
questions  are;  1st,  Whether  the  property  be  or  be  not  rateable? 
2d,  Who  should  be  rated  for  it  ?  First,  Uie  subject-matter  of  the 
rate  is  real  property,  it  is  land,  tenement,  or  hereditament ;  and  it 
is  liable  to  be  rated  unless  it  be  so  circumstanced  that  there  is  no 
occupier  on  whom  the  rate  can  be  imposed.  But  here  the  city  of 
London  are  occupiers ;  for  the  lessee's  interest  is  confined  to  the 
herbage  and  pasture.  And  there  is  no  doubt  that  they  are  in 
possession  of  the  actual  occupation  of  this  towing-path. 

Rex  V.  EUis,  T.  53  Geo.  3.  IM.&  S.  652.  Boit.  Cant.  107. 
1  NoL  P.  L.  74*.  81.  The  defendant  was  rated  to  the  relief  of  the 
poor  of  the  parish  of  Westbury-upon' Severn,  in  the  county  of 
Gloucester,  as  the  lessee  of  all  those  fishings  of  the  halves  and 
halven-doles  with  the  fishings  called  Unlatoater,  with  the  c^pur- 
tenances  to  the  halves  due  and  accustomed  within  the  river 
Severn,  between  certain  limits  within  a  manor  bordering  on  the 
said  river.  Against  which  rate  he  appealed  to  the  quarter  ses- 
sions, vfho  confirmed  the  rate,  subject,  &c.  After  argument,  Ld. 
Ellenborough  C.  J.  said,  the  rate  has  been  confirmed  by  the 
sessions;  we  must  therefore  see  that  they  have  done  wron^, 
before  we  determine  that  their  adjudication  ought  to  be  quashed. 
I  will  not  assume  that  a  fishery,  as  an  incorporeal  hereditament,  is 
the  subject  of  a  rate.  The  question  then  is,  Whether  there  be  any 
land  connected  with  this  fishery  so  as  to  be  the  subject  of  rate. 
What  is  the  thing  granted?  In  1625  the  king  grants  '-'  all  that 
our  fishery  of  the  halves  and  halven-doles  with  the  fishings  called 
Vnlaxuater,  with  the  appurtenances  to  the  halves  due  and  ac- 
customed." I  could  have  wished  that  the  sessions  had  explained 
to  us,  if  any  lights  were  afforded  by  the  evidence,  the  meaning  of 
the  term  "  halves  and  halven-doles,"  which  is  not  very  familiar  to 
us.  It  has  been  treated  in  argument  as  if  it  related  to  half  of  the 
river,  and  the  grant  bein^  "  with  the  appurtenances  to  the  halves 
due  and  accustomed,"  is  m  favour  of  the  construction  of  the  half 
ad  Jilum  aqtuBf  which,  according  to  Ld.  Hale,  belongs  by  the 
constant  custom  of  the  country  to  the  lords  of  the  manors  on  either 
side  of  the  river ;  in  support  of  which  custom  he  cites  the  Ld. 
Barclays  case.  But  whatever  its  meaning  may  be,  I  think  from 
the  grant  of  **  the  fishings  with  the  appurtenances  to  the  halves 
due  and  accustomed,"  it  appears  distinctly  that  these  halves  and 
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halren-doles  are  of  the  nature  of  land,  or  some  local  limit  within 
which  the  fishery  connected  with  the  soil  is  to  be  exercised.  I 
cannot  connder  it  otherwise  than  as  a  grant  of  something  terri- 
torial. I  do  not  found  my  opinion  on  Uiis  being  a  sole  right  of 
fisheiy,  or  coming  within  any  particular  description  of  fishery 
under  which  the  soil  must  pass ;  out  I  think  that  under  the  cir- 
cumstances we  ought  not  to  quash  the  order  of  sessions,  unless 
we  are  satisfied  that  the  sessions  could  not,  upon  any  reasonable 
ground,  conclude  that  by  this  grant  of  halves  and  halven-doles,  &c. 
some  territorial  right  was  conveyed.  The  other  judges  concurred. 
Order  of  sessions  confirmed. 

« 
5.   Where  property  is  rateable. 

Upon  the  subject  of  tolls  themselves,  two  questions  have  arisen;  Xoils  not  rate- 
first,  whether  they  are  rateable;  and  secondly,  tohere  they  are  able ;wr«e,  but 
rateable.  contra,  when 

Rex\,  Sir  A.  Macdonald  and  others,  devisees  in  trust  under  the  ^^^  ^^  » 
will  of  the  late  Duke  of  Bridgexvater,  E.  50  Geo.  3.    12  East.  324.  JJ^^"^^^ 
Boit.  Cont.  75.    1  Noi.  P.L.  74.  81.  119.    On  appeal  against  a  as  baTing  sub- ' 
poor  rate  made  for  the  township  of  Manchester,  the  rate  was  con-  stance  and 
firmed,  subject  to  the  opinion  of  K.  B.  on  the  following  case.  locality  within 

The  property  in  respect  of  which  the  appeal  was  made,  was  ****  ^''^'t]!! 
described  m  the  assessment  as  the  Rochdale  canal,  lock,  tunnel,  ^|^^^ 
dues  or  rates;  and  certain  warehouses  were  named;    and  the 
assessment  was  made  upon  Sir  Archibald  Macdonald  (and  others), 
trustees  of  the  late  Duke  of  Bridgevoater. 

The  appellants  were  not,  at  the  time  of  making  the  assessment, 
inhabitants  of  Manchester^  but  were  then  and  still  are  entitled  to 
and  in  the  receipt  of  the  tonnage,  in  respect  of  vessels  passing 
through  the  lock  built  upon  the  Rochdale  canal,  under  an  act  of 
the  34  Geo.  3.  The  2d  sect,  reciting  that  "  Whereas  the  Duke  of 
Bridgewater  hath  expended  a  considerable  sum  in  making  wharfs 
for  the  convenience  of  the  public,  adjoining  or  near  to  his  canal  at 
Manchester,  and  when  the  proposed  junction  is  made  with  his  canal, 
the  profits  of  the  Duke  of  Bridgevoater  arising  from  his  wharfs  will 
be  considerably  diminished;  he  nevertheless  consents  to  such 
junction  on  being  authorised  to  build  a  lock  upon  the  Rochdale 
canal  near  the  junction,  and  to  collect  certain  rates  hereinafter 
mentioned,  as  a  compensation  for  such  diminution  in  the  profits  of 
his  wharfage ;"  authorises  the  duke,  &c.  *^  at  his  and  their  own 
expence,  to  build  a  proper  lock  upon  the  said  Rochdale  canal,  at 
or  near  Ct^stle  Field,  &c. ;  and  to  take  at  the  said  lock  for  his  and 
their  own  benefit,  (as  a  compensation,  &c.)  the  following  rates, 
viz.''  (naming  rates  for  goods  carried  from  the  Rochdale  canal  to 
the  dock ;)  ^'  which  rates  shall  be  payable  and  paid  at  or  near  the 
said  lock  to  the  said  duke,  &c.  and  shall  be  collected  by  such 
person  as  the  said  duke,  &c.  shall  by  writing,  &c.  appoint  to  re- 
ceive the  same."  The  lock  was  built  in  pursuance  of  this  act. 
The  tonnage  is  of  the  amount  charged  in  the  assessment.  The 
appellants  did  and  do  stUl  occupy  the  lock  and  warehouses  and 
wharfi  mentioned  therein;  and  tney  are  of  the  value  assessed. 
The  case  then  set  forth  the  names  of  several  individuals  on  whom 
notices  of  appeal  were  served,  who  were,  at  the  time  of  the 
asaeaamenty  umabitants  of  Manchester,  and  respectively  possessed 
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of  visible  stocks  in  trade  in  that  township ;  and  were  then  per- 
fonaliy  liable  to  be  assessed  to  the  relief  of  the  poor  in  respect 
thereof,  if  by  law  such  property  be  rateable  in  such  assessment : 
but  that  neither  of  them  were  rated  in  respect  of  their  said  stocks 
in  trade  or  other  personal  property ;  neither  were  any  inhabitants 
of  Manchester  or  other  persons  rated  in  respect  of  their  personal 
property  in  the  township.     The  proprietors  of  the  Rochdale  canal 
company  were  not  rated  for  their  locks  upon  the  said  canal 
situated  within  the  township,  or  for  the  tannage,  tolls,  duties,  or 
rates  arising  from  such  locks,  or  otherwise  from  the  said  canal 
within  Manchester ;  this  being  provided  for  by  an  act  of  the 
47  Geo*  3.     In  addition  to  the  proof  already  given,  the  appel- 
lants gave  further  evidence  of  the  amount  of  the  clear  surplus  of 
stock  in  trade  or  other  personal  property,  in  the  instances  of  the 
several  persons  contained  in  the  notice  of  appeal ;  but  the  justices 
not  being  satisfied,  from  the  evidence  offered,   that  there  was 
any  sum  of  surplus  by  which  they  could  amend  the  rate,  by  add- 
ing the  names  of  the  persons  in  respect  of  whom  such  further 
evidence   was  given,  confirmed  the  rate.    Afler  argument  per 
Ld.  Ellenborough  C.  J.     The  Court  will  not  contradict  the  de- 
cided cases,  by  discharging  the  rule  for  quashing  the  order  of 
sessions  in  this  case.     First,  as  to  the  omission  of  rating  stock  in 
trade  in  Manchester,    In  order  to  include  particular  individuals 
in  the  rate,  a  case  must  be  made  out  in  evidence  against  those  in- 
dividuals: here  there  was  an  attempt  to  do  it  by  the  appellants, 
but  they  failed  in  satisfying  the  Court  below  upon  the  facts.     We 
have  no  concern  with  the  conclusion  of  fact  which  the  justices 
have  drawn  as  they  state  to  us ;  and  I  do  not  say  that  I  should 
have  come  to  the  same  conclusion :  but  the  justices  have  only 
found  that  certain  persons,  inhabitants  of  Manchester^  were  pos- 
sessed at  the  time  of  visible  stocks  in  trade  within  the  township, 
and  were  personally  liable  to  be  assessed  to  the  poor  rate  in  re- 
spect thereof,  if  by  law  such  property  be  liable  to  be  rated.   Now 
stock  in  trade,  merely  as  being  visible^  is  not  liable  to  be  rated, 
but  to  make  it  rateable  it  must  also  be  productive :  but  the  jus- 
tices have  found  that  it  was  not  productive,  or  what  is  the  same 
in  effect,  that  it  was  not  proved  to  be  so  to  their  satis&ction* 
That  finding  concludes  the  question.     And  then  the  remaining 
question  stands  on  the  rateability  of  the  property  of  the  trustees* 
The  case -states  that  they  are  the  occupiers  of  the  lock  and  of  the 
several  wharfs  and  warehouses  mentioned  in  the  rate ;  and  it  is 
not  disputed  that  the  property  rated  yields  profit :  but  it  is  ob- 
jected that  they  are^ rated  for  dues  or  rates^  that  is,  for  the  tolls 
payable  at  the  lock  under  the  act  of  parliament ;  and  that  the 
Court  have  held  tolls  not  to  be  rateable.  But  the  Court  have  only 
said  that  tolls  are  not  rateable  per  se^  but  only  when  connected 
and  rated\;onjunctively  with  rest!  and  substantial  property,  situated 
in  the  parish ;  which,  as  yielding  profit  there  by  means  of  the 
tolls,  is  the  proper  subject  of  rating  within  the  act  of  Elizabethm 
Now  here  the  lock  itself  is  rated,  which  is  something  real  and 
substantia],  locally  situated  in  the  township,  and  producing  profit ; 
and  the  addition  of  the  dues  or  rates  is  merely  giving  other  names 
for  the  same  thing.     These  dues  or  rates  are  given  by  the  act  of 
parliament  as  a  compensation  to  the  duke  of  Bndgev»aterj  for  the 
toss  of  his  profits  of  certain  wharfsadjoining  to  his  canal  at- Man* 
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cheAer;  which  wharfs  were  before  clearly  rateable  in  respect  of 
those  profits :  the  rates,  therefore,  made  payable  at  the  lock  were 
substituted  as  a  compensation  for  and  in  lieu  of  the  wharfage  be* 
fore  enjoyed :  they  are  the  substituted  medium  of  profit  arising, 
ai  the  act  describes,  from  those  wliarfs.  The  Court,  therefore, 
bj  this  decision  will  not  break  in  upon  that  which  they  have  re- 
cently decided,  that  tolls  per  sCp  and  when  not  mixed  with  a  rate 
QpOD  other  property,  which,  as  having  substance  and  locality 
within  die  parish,  is  properly  rateable  there,  are  riot  liable  to  be 
rated.  The  other  judges  concurring,  the  rate  and  order  of  ses- 
^ons  were  confirmed. 

Rex  V.  Rebowe,  M.  12  Geo.  3.     1  BoU.  142.     1  Nol.  P.  L.  79»  Hm  toOa  of  a 
90.  187.    Two  light-houses  were  erected  at  Harwich  by  Sir  /.  J7«  lighUnuM, 
by  Tirtue  of  a  patent,  which  also  granted  to  him,  for  the  main*  ^**««  rattible? 
tenance  thereof,  certain  tolls  payable  by  all  ships  coming  into  or 
passing  by  the  harbour.    Part  of  these  tolls  were  collected  by  the 
defendant  at  Harwich^  and  the  remainder  in  other  parts  of  the 
kingdom.    He  did  not  reside  in  the  parish,  and  was  no  occupier 
there,  excepting  by  having  two  persons  who  lodged  in  one  of  the 
light-houses,  to  take  care  of  them.     He  was  rated  to  the  light- 
houses, and  the  sessions  confirmed  the  rate.    The  Court  decided 
that  die  tolls  were  not  rateable  there,  not  being  locally  situated 
in  the  parish.     According  to  what  was  stated  in  argument  in  the 
case  of  Rex  v.  Cardingtorij  (a  subsequent  case,)  the  ground  of 
dedaion  was,  that  the  vessels  did  not  come  within  the  parish,  and 
therefore  the  tolls  were  not  due  there. 

Note.  In  a  MS.  note  of  this  case  in  the  possession  of  Mr. 
Iku^y  it  is  expressly  stated  that  the  Court  observed,  that  it 
VIS  not  set  forth  in  the  case,  that  Rebotjoe  was  ratedybr  the  houie^ 
bat  only  for  the  tolU.    Doug.  118.  n.     1  Bott.  US. 

Rex  V.  Tynemouthy  H.  50  Geo.  3.  12  East.  46.  Bott.  Cont.  74. 
1  iW.  P.L.  91-  153.  187.  Upon  an  appeal  of  fV.  Fowoke^  esq. 
against  a  rate  for  die  relief  of  the  poor  or  the  township  of  Tyne^ 
«(w/i,  in  the  county  of  Northumberland,  the  sessions  amended 
the  rate  by  striking  out  Mr.  F.'s  name,  and  that  of  Jiis  servant 
JL  W^  subject  to  the  opinion  of  the  Court  upon  two  points ; 
1st,  whether  R.  W.  be  rateable  for  two  rooms  in  Tunemoutn  light- 
house? 2d,  whether  Mr.  F.  be  rateable  for  the  tolls  in  respect  of 
the  light-house  ?  —  By  certain  letters  patent  of  the  17  C.  2.  and 
by  the  42  Geo.  S.,  Mr.  F.  is  entitled  to  Tynemouth  light-house;» 
and  certain  tolls  payable  in  respect  of  the  same,  for  every  ship 
passing  by  the  light-house,  and  belonging  or  trading  to  the  ports 
of  Newcastle  and  Stmderland^  or  either  of  them,  or  the  creeks 
Of  menobers  of  the  same  :  and  for  certain  tolls  from  every  ship  be- 
longing to  any  foreigner  or  stranger  coming  or  passing  by  the 

light-house. The  light-house  is  in  the  parish  of  Tynemouth^ 

the  tolls  are  payable  upon  sliips  sailing  on  the  German  ocean,  and 
benefited  by  it.  They  never  come  within  the  township  of  Tyne^ 
mouth,  and  neither  Mr.  F.  nor  any  of  the  receivers  of  the  tollB  or 
duties  reside  in  ^he  township  of  Tynemoutht  and  the  tolls  are  col- 
lected out  of  it  by  a  person  appointed  by  Mr.  F.  R.  JV.  it  sl 
servant  of  Mr.  F.  at  an  annual  salary,  and  resides  within  the  walls 
of  the  light-house,  to  take  care  of  the  light-house :  and  is  rated 
for  these  two  rooms,  as  occupier,  at  6d.    And  Mr:  F.  is  rated  for 
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the  tolls,  in  respect  of  the  light-house,  at  750/.  Lord  EUen^ 
borough  C.  J*  It  is  no  question  now  whether  this  property  could 
be  rated  in  some  other  way ;  as  if  the  light-house,  whose  light  is 
die  meritorious  cause  of  earning  the  tolls,  were  in  consequence 
let  at  a  larger  rent ;  but  this  is  a  rate  specially  upon  the  tolls, 
and  therefore  the  case  is  not  distinguishable  from  Rex  v.  RebaxoCf 
which  is  so  immediately  in  specie,  and  in  all  its  circumstances  the 
same,  and  has  been  so  long  considered  and  acted  upon  as  law, 
that  it  concludes  the  question.  What  local  property  is  there 
within  the  township  on  which  thi^  rate  or  the  tolls  can  be  levied  ? 
The  tolls  are  not  received  there ;  nor  do  the  ships  from  which 
they  are  collected  come  within  the  township ;  the  subject-matter 
of  the  rate  has  no  locality  within  this  township.  As  to  the  other 
point,  it  is  equally  clear  that  it  is  the  occupation  of  the  master  by 
his  servant,  and  not  the  occupation  of  the  servant  himself,  and 
therefore  the  rate  on  the  servant  is  bad  on  that  ground.  —  Order 
df  sessions  confirmed. 

On  a  motion  to  confirm  a  tax  laid  by  -the  justices  on  the  toU  of 
a  corporation,  HoU  C.  J.  said.  That  on  a  reference  to  him  by 
both  parties,  he  was  of  opinion  that  the  toll  was  not  exempted, 
but  chargeable,  though  part  of  it  was  to  maintain  the  mayor. 
3  Keh.  540. 

Bex  V.  Cardingtoftt  E.  17  Geo,  3.  2  Cotvp.  581.  I  Bott.  154. 
I  Nol.  P.L.  80.  92.  182.  187.  This  case  came  before  the  court 
upon  a  rule  to  shew  cause  why  an  order  of  sessions,  quashing  a 
rate  for  relief  of  the  poor  of  the  parish  of  Cardingion^  should 
not  be  quashed  as  to  the  assessment  upon  Ashley  Palmer^  esq. 
The  case  specially  stated,  that  Ashley  Palmer,  esq.  was  seised 
in  fee  of  the  right  of  navigation  of  that  part  of  the  river  Ouse, 
which  lies  between  Erith  in  the  county  of  Huntingdon,  and 
the  town  of  Bedford,  and  of  all  the  tolls  arising  for  the  car- 
riage of  coals  and  other  goods  upon  that  part  of  the  navigation : 
Tliat  he  had  power  to  erect  sluices  and  staunches  for  the  better 
keeping  up  the  water  and  carrying  on  the  said  navigation,  and 
that  tolls  were  paid  for  passing  through  ever^  sluice,  and  in  a 
different  rate  for  different  sluices :  That  one  sluice  was  erected  in 
the  parish  of  Cardington,  at  which  the  toll  was  3^.  a  chaldroa  or 
load  weight :  That  Mr.  Palmer  did  not  reside  in  the  parish  of 
Cardington,  nor  had  he  any  person  resident  at  that  sluice  to  re- 
ceive the  tolls ;  but  that  the  tolls  for  that  sluice  were  received  at 
Barford  or  Eaton  :  That  neither  Mr.  Palmer,  nor  any  other  of 
the  former  proprietors  of  that  navigation,  were  assessed  to  the 
poor  rates  for  their  sluices  or  for  the  tolls  or  profits ;  but  they  had 
for  many  years  been  assessed  to  the  land  tax.  —  The  case  having 
been  argued ;  the  Court  ordered  it  to  stand  over,  that  inquiry 
might  be  made  as  to  the  custom  of  rating  this  description  of  pro- 
perty in  other  places. .  In  answer  to  the  inquiries,  it  was  returned 
on  the  part  of  the  plaintiff,  that  out  of  14  sluices,  being  the  whole 
number  erected  upon  this  navigation,  one  only  was  rated  to  the 
poor;  that  the  river  /w7,  near  Bury,  the  Northampton  river, 
Larke,  Ouse  and  Stotver  were  none  of^^them  taxed.*  On  behalf  of 
the  defendant  it  was  stated,  that  the  tolls  at  Marlon,  Oxford, 
Reading,  and  several  others  on  the  river  Thames,  were  all  rated 
to  the  pi*>r.    Upon  the  whMe,  the  Court  was  of  opinion,  that 


§11.5.  (itefe  — Tolls.)  83 

these  toSk  were  rateable;  and  therefore  directed  the  rule  for 
quashing  the  order  of  sessions  to  be  made  absolute,  and  affirmed 
the  rate. 

In  Rex  T.  Aire  and  Colder  Navigation,  M.  29  Geo.  3.   2.  T.R.  ToUs  «  »to- 
660.    1  Boti.  117-    1  Not.  P.L.  74.  80.  95.  186.  it  is  said  bv  J^d^T* 
BuUerJ.  that  it  is  material  to  consider  at  what  place  the  tolls  "^ 
become  due.      If  a   person  have  property  in    YorkMref   and 
receive  the  profits  of  it  in  London,  he  shall  not  be  rated  for  it  in 
London :  for  a  toll  must  be  considered  to  be  paid  at  the  place 
where  it  becomes  due:  it  is  not  payable  at  the  end  of  every  mile, 
but  it  is  an  entire  contract  to  carry  goods  the  whole  distance  in- 
tended, and  the  hire  is  payable  at  the  place  to  which  by  that  con- 
tract they  are  to  be  carried. 

In  this  case  the  assessment  was  made  at  Leeds,  upon  the  under- 
takers of  the  navigation,  for  the  tolls  and  duties  of  tne  said  naviga- 
tion at  Leeds;  the  navigation  course  extended  for  many  miles 
bejond  the  township  of  Lteeds  s  and  the  proportion  of  tne  tolls, 
arising  from  the  part  lying  within  Leeds,  was  much  less  than  the 
sum  at  which  they  were  assessed. 

So  in  the  case  of  Rex  v.  Tke  Mayor,  S^c.  of  London,  M,  31  G.  3. 
4  T.R.  26.27.  1  ^o^/.196.  {ante)  it  was  said  hy  Butler 3.  that 
it  had  been  settled  in  Rex  v.  Aire  and  Colder  Navigation,  and  \f% 
RexY.  Cardington,  that  the  party  is  to  be  rated  where  the  tolls 
become  due.  That  the  Court  in  deciding  those  cases  proceeded 
on  the  principle  that  the  owners  were  not  entitled  to  receive  the 
toih  till  the  vessels  arrived  at  a  certain  place,  and  mhere  those  toUs 
m  due,  there  the  party  is  rateable :  it  is  immaterial  in  what  place 
they  are  received,  for  if  in  this  case  the  defendants  received  them 
at  Guildhall,  they  could  not  be  rated  for  them  in  London,  but  at 
Hampton  Wick,  where  they  became  due. 

And  also  in  Rex  v.  Page,  H.  32  Geo.  3.  4  T.  R.  543.  1  BoH.  84. 
KVb/.  P.L.98. 186.  it  was  determined,  that  where  by  a  naviga- 
tion act  the  proprietor  was  entitled  to  a  toll  of  4f.  per  ton  for  goods 
carried  from  Reading  to  Netobury,  ox  from  Netooury  to  Reading, 
and  to  a  proportionaole  sum  for  any  less  distance ;  and  was  also 
enabled  to  appoint  any  place  of  collection ;  the  tolls  for  goods 
carried  the  whole  voyage  from  Reading  to  Newbury,  were  rateable' 
at  Netobury,  though  in  fact  they  were  collected  in  a  parish 
between  Reading  and  Netobury;  because  the  tolls  became  due 
vhere  the  voyage  was  completed. 

hiR&cv.  The  Proprietors  of  the  Stafford  and  Worcester  Canal 
^(nigation,M.40Geo.S.  ST.R.SiO.  I  Bott.  89.  I  Nol.P.L.74i. 
81. 102.  The  proprietors  were  empowered  by  the  navigation  act 
to  take  duties  for  tonnage  and  wharfage  for  all  goods  conveyed  on 
the  canal  at  l^/>rr  mile  for  every  ton;  to  be  paid  at  such  places  as 
they  should  appoint.  And  the  Court  held  that  the  doctrine  in 
Ret  V.  Page  was  applicable  to  this  case,  and  that  therefore  the 

proprietors  were  rateable  for  the  duties  at  the  places  where  they . 
became  due,  that  is,  at  the  places  where  the  respective  voyages 

t^nninated,  and  not  in  the  several  parishes  through  which  the 

^^^  passed,  according  to  the  distance  in  each. 
Por  lands  and  tenements  the  assessment  is,  of  course,  made  Ltndsandten«« 

vhere  they  lie.    Dalt.  IBS.  mento. 

By  17  Geo.  2.  c.  37>     When  waste  lands,  which  were  Jbrmerly  M«nh]md» 

«i  and  marshy  are  drai  ned  and  improved  and  the  parish  to  which  drained. 
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17  o.  2.  c.  37,  t^iey  belong  cannot  be  ascertained^  the  occupier  thereqf,  or  of  houses 
Manh  Unds  buut  thereon,  tenements,  tithes  arising  therefrom^  mines  therein,  and 
«inined.  saleable  underwoods  thereon  growing,  or  hereafter  to  grotv,  are  to  be 

rated  to  the  parish  that  lies  nearest  to  such  lands  ;  and  if  any  dis- 
pute shall  arise  as  to  what  patish  or  place  they  ought  to  be  rated  tOr 
the  justices  in  quarter  sessions  shall,  after  due  notice  given  to  the 
persons  interested,  and  to  the  parishes  and  places  abutting  and 
'  adjoining  the  said  lands,  cause  them  to  be  assessed  as  they  shall 
think  meet,  and  their  determination  and  allotment  is  to  be  Jinal 
and  conclusive. 

So  also  the  artificial  profits  of  lands  are  rateable  where  the  lands 
lie ;  as  was  determined  m  the  case  of  Atkins  v.  Davis,  T*  23  Geo*  3. 
Ca/^.  315.  1  NoL  P.  L,  69. 9S.  which  was  a  question  as  to  the 
rateability  of  the  London  waterworks,  and  also  where  they  were 
rateable.     The  profits  arose  from  the  sale  of  the  water  which  was 
by  means  of  pipes  conveyed  from  the  engine  to  distant  parts  of 
the  city.    And  it  was  held  that  the  Company  were  rateable  for  the 
profits  of  the  concern,  and  rateable  in  the  parish  in  which  the 
engine  stood. 
Corporation  of        Rex  v.  The  Mayor,  Aldermen,  and  Citizens  of  Bath,  M»  52  G.  S. 
Bath  erected  re.  14  East.  609.    Bott.   Cont.  91.     1  Nol.  P.L.  68.  74.  183.  18*. 
lenroinof  vrater  gy  ^  rate  duly  made,  allowed,  and  published  for  the  relief  of  the 
and  supplied         ^^j.  ^^  ^^  parish  of  Lyncomb  and  Widcomb,  in  the   county  of 
with  water  the      *,  .    *u  *•  r  »  ^i  *.   j  •  a^ 

pariflbesof  A.     Somerset,  the  corporation  oi  Bath  were  rated  as- occupiers  of  cer- 

B.  and  C  held    tain  Springs  and  reservoirs  in  the  sum  of  22/.  \0s.  The  corporation 

rateable  in  A.      appealed  against  this  rate,  and  the  sessions  confirmed  it,  subject 

*o'  """l"*^**  °^    to  the  opinion  of  the  court  of  K. B.  upon  the  following  case.     Tlie 

J^^^?     mayor,  &c.  of  Bath  were  incorporated  by  charter.     By  6  Geo.  3. 

as^ermade*  hi  ^*  ^0.  "  for  (amongst  Other  purposes)  better  supplying  me  inhabit- 

A.,  but  not  for  antsof  the  said  city,  liberties,  and  precincts  with  water,"  (a  public 

the  entire  profits  act)  afler  reciting  that  there  was  a  scarcity  of  water  within  the  city, 

made  in  A^  B.    ^c.,  and  that  there  were  in  the  neighbourhood  of  the  said  city 

^'  several  springs  of  water  belonging  to  the  corporation,  it  is  enactecf, 

that  the  corporation  shall' have  full  power  to  cause  water  to  be 

conveyed  to  the  said  city,  &c.  from  such  springs,  and  it  gives  them 

authority  to  enter  upon  and  break  up  any  soil  within  two  miles  of 

the  city,  and  the  soil  or  pavement  of  any  street  within  the  city,  in 

order  to  drain  and  collect  the  water  of  the  said  springs,  and  to 

make  reservoirs  sufficient  for  keeping  such  water,  and  to  erect 

conduits,  water-houses,  and   engines  necessary  for  distributing 

such  water  into  the  several  parts  of  the  said  city,  &c.  and  to  lay 

under  ground  aqueducts  ana  pipes  most  convenient  for  the  same 

aose.  And  it  vests  the  right  and  property  of  all  watercourses 
ing  from  the  said  springs  to  the  said  city,  and  also  of  all  re- 
servoirs, conduits,  water-houses,  engines,  buildings,  aqueducts, 
and  pipes  erected  or  used  for  the  purpose  aforesaid,  in  the  mayor» 
&c.  of  Bath.  —  Under  this  act,  the  corporation  made  several 
reservoirs  in  the  parish  of  Lyncomb  and  Widcomb,  where  the 
springs  aforesaid  are  situated,  in  the  neighbourhood  of  Bath,  no 
part  of  the  said  city,  &c.  lying  within  the  said  parish.  The  reser- 
voirs are  walled  m  and  roofed ;  aqueducts  and  pipes  were  also 
laid  under  ground  for  conveying  the  water  which  first  passes 
through  a  part  of  tlie  said  pansh  of  Lyncomb  and  Widcomb  called 
HoUoway,  and  from  thence  along  a  certain  bridge  called  the  Old 
Bridge,  over  the  river  Avon  into  and  through  3ie  parish  of  St. 
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James  and  the  parish  of  ^,  Peter  and  S^  Paidy  which  two  parishes  R.  t.  The 
are  within  the  city  of  Bathy  &c.  All  the  water  flowing  from  the  Mayor,  &c  of 
said  springs  is  collected  into  the  said  reservoirs,  from  each  of  ^'^* 
which  it  is  distributedi  by  means  of  a  main  pipe  and  cock, 
under  the  charge  of  an  officer  of  the  corporation,  who  has  no 
residence  upon  the  spot,  but  goes  there  twice  a  day  for  the  purpose 
of  turning  the  cocks  and  distributing  the  water ;  and  from  tiiese 
main  pipes  it  is  distributed  by  smaller  pipes  to  the  houses  of 
various  mhabitants,  both  of  that  part  o^  the  parish  of  hyncomb 
and  JVideomb  called  Hollctoavt  and  in  the  parishes  of  St.  James 
and  St*  Peter  and  St.  Paul  aforesaid,  the  cocks  being  turned  at 
stated  times  by  officers  of  the  corporation.  All  the  said  pipes  are 
originally  derived  from  and  connected  with  the  said  springs  and 
reservoirs  in  the  said  parish  of  Lyncomb  and  Widcomb.  The 
occupiers  of  the  several  houses  pay  a  rate  to  the  corporation  for 
the  water  with  which  they  are  respectively  supplied,  and  the 
amount  of  this  rate  is  in  the  discretion  of  the  corporation.  The 
corporation  of  Bath  has  been  all  along  in  the  occupation  of  the 
saia  springs  and  reservoirs,  and  of  the  land  included  within  the 
vf2k\%  thereof,  and  they  are  the  same  sprines  and  reservoirs  men*^ 
doned  in  the  aforesaid  rate.  The  annual  profits  arising  to  the 
said  corporation  from  the  water  thus  distributed  from  these  springs 
and  reservoirs  amount  to  600/.  in  the  whole,  of  which  50/.  are 
collected  from  the  occupiers  of  houses  in  that  part  of  the  parish 
of  Lyncomb  and  Widcomb  called  HoUotoay^  and  550/.  from  the 
occupiers  of  houses  in  the  parishes  of  St.  James  and  St.  Peter  and 
St.  Patdy  in  Bath ;  the  wnole  of  this  600/.  is  accounted  for  and 
paid  at  the  office  of  the  chamberlain  of  die  corporation  in  Bath.. 
The  said  sum  of  22/.  10^.,  for  which  the  said  springs  and  reser* 
▼oirs  are  rated,  is  upon  the  whole  sum  qf6O0l.  The  lands  in  which 
the  said  springs  ana  reservoirs  are  situated  are  rated  separately  in 
the  names  of  the  respective  occupiers,  exclusive  of  the  said 
springs  and  reservoirs,  and  the  land  thereof.  The  questions  re- 
served  for  the  opinion  of  the  Court  were,  1st,  Whether  the  cor- 
poration were  liable  to  be  rated  at  all  in  respect  of  the  said  springs 
and  reservoirs  to  the  poor  of  the  parish  of  Lyncomb  void  fViaconw  ; 
and,  if  so  liable,  2dly,  whether  they  were  to  be  rated  to  the  parish 
of  Lyncomb  and  Widcomb  upon  the  whole  of  the  profits  of  the 
water  which  flows  from  the  said,  spring  and  reservoirs,  or  only 
upon  so  much  of  those  profits  as  are  collected  from  the  occupiers 
of  houses  within  the  said  parish.  After  argument,  Ld.  Ellen' 
borough  C.J.  said,  Tlie  mayor,  &c.  of  Bath  must  be  rated 
ander  the  stat.  43  Eliz.  if  at  all,  for  the  description  of  property 
within  mentioned,  either  in  the  character  of  inhabitants  of  the^ 
parish  of  Lyncomb  and  Widcomb^  or  as  the  occupiers  of  some  of 
the  different  kinds  of  property  particularly  specified  in  the  act  as 
the  subjects  of  rate.  Under  various  and  late  decisions,  and  par- 
ticularly that  of  The  King  v.  Nicholson,  (12  East.  230.)  in  which 
the  several  cases  on  the  subject  are  referred  to,  and  which  have 
been  again  cited  on  the  present  argument,  it  has  been  established 
as  the  sound  construction  of  the  43  J^iz.  that  the  word  inhabitants 
inMii^  act  is  only  satisfied  by  a  residence  within  the  parish.  And 
as  there  is  no  doubt  that  the  corporation  of  Bath  are  not  residents, 
tiicy  cannot  be  charged  eo  nomine  as  inhabitants  in  this  case  ;  and, 
therefore>  if  rateable  at  all,  must  be  rated  as  tlie  oceupi69;fiof  home 
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R.  ▼.  The  of  the  several  descriptions  of  property  enumerated  in  the  act. 
Mayor,  &c  of  That  thev  are  occupiers  of  the  reservoirs  which  they  are  empower- 
Bftth.  ed  to  make,  and  in  which  the  water  which  they  are  also  authorised 

to  collect  is  kept,  and  that  such  reservoirs  and  the  tvater  kept 
therein  are  comprehended  within  the  legal  description  of  land 
(one  of  the  descriptions  of  rateable  property  mentioned  in  the 
Stat.  4S  Eliz>)  will  not  admit  of  a  doubt ;  and  it  is  equally   un- 
questionable that  they  constitute  local  and  visible  property  in  the 
parish  of  Lyncomb  and  Widcomb^  where  they  are  situate.     This 
disposes   of  the  first  question  submitted  to  our    opinion*   viz. 
whether  the  corporation  is  liable  to  be  rated  at  all  for  their  pro- 
perty in  the  parish  of  Lyncomb  and  Widcomb,  where  the  land  lies 
in  which  the  springs  andreservoirs  are  situate.     As  to  the  second 
question,  whether  the  corporation  is  liable  to  be  rated  in  this  parish 
for  the  tvhole  of  the  profits  of  the  water  which  flows  from  the 
springs  and  reservoirs,  or  only  for  the  profits  collected  in  this 
particular  parish ;  it  should  seem  to  follow  as  a  consequence  from 
what  has  been  said  already,  that  if  the  corporation  of  Bath  be 
occupiers  of  any  local  visible  property  producing  profit  in  any 
other  parish,  and  falling  by  reasonable  construction  within  the 
same  description  of  property  as  the  reservoirs  already  mentioned, 
they  should  be  liable  in  like  manner  to  be  rated  for  it  pro  ianto 
in  such  other  parish.    The  water  is  stated  to  be  conveyed  from 
the  reservoirs  in  Lyncomb  and  Widcomb  over  the  river  Awnh  &nd 
thence  distributed  into  and  through  the  several  parishes  in  the 
city  of  Bathy  and  conducted  to  the  nouses  of  the  inhabitants  there 
by  means  of  main  pipes  and  smaller  pipes  derived  from  these 
reservoirs,  and  for  which  the  occupiers  of  the  several  houses  in 
these  parishes  in  Bath  whidi  are  so  supplied  pay  a  water  rent  to 
the  corporation.    As  so  large  a  portion  of  the  ^paratus,  by  the 
aid  of  which  the  water  is  conveyed  along  the  t^o  several  panshes 
in  Bathy  and  the  soil  itself  within  these  parishes  on  which  these 
pipes  rest,  and  on  which  soil  the  corporation  are  certainly  under 
the  powers  of  this  special  act  authorised  to  lay  them,  must  be  con- 
sidered as  mainly  conducive  to  the  acquiring  the  water  rent  which 
in  so  large  a  proportion  ^namelv,  11  to  1,  or  550/.  out  of  600/.) 
is  received  for  the  use  of  it  in  the  two  £a/A  parishes,  it  is  impos- 
sible to  say  that  the  corporation  ought  to  be  rated  as  they  are, 
that  is,  for  the  whole  of^such  profits  in  the  parish  of  Lyncomb  and 
Widc&mb  alone ;  and  if  they  ought  not  to  have  been  so  rated,  the 
rate  appealed  against  must  be  quashed.—- A  great  deal  of  stress 
has  been  laid  in  the  argument  of  this  case  on  the  part  of  the  res- 
pondents on  the  supposed  authority  of  the  case  of  Atkins  and 
others  v.  Davis  and  others^  reported  in  Cold.  SIS.;  but  as  the 
judges  of  the  court  of  K.  B.  were  equally  divided,  no  decision 
which  can  be  relied  on  as  authority  was  come  tp  in  this  Court. 
And  although  it  may  be  collected  from  Ld.  Loughborough* %yxAf^ 
ment  in  the  Exchequer  Chamber,  that  he  thoosht  that   *'  the 
proper  place  where  the  value  of  the  whole  is  to  be  taken  is  the 
Jbuntatn  head  from  which  the  whole  is  to  be  distrit>uted,"  thereby 
intimating   two  things,    1st,   that  the  whole  profit  should   be 
assessed  at  one  place ;  and  secondly,  that  such  one  place  should 
he  ihe fountain  heads  yet  he  adds,  "however  it  is  not  "v&ry  ma* 
terial  to  consider  that,  for  upon  the  present  action  it  is  certainly 
sufficient  to  warrant  the  levying  the  distress  that  h^re  was  a  fount 
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dation  to  make  a  rate  and  some  property  rateable.     And  indeed   r.  v,  jhe 

upon  that  ground,  viz.  of  the  form  of  the  action  which  assumed  MHyor,  Stz,  of 

the  distress  to  be  illegal  in  toto,  and  upon  the  difference  which  is   ^'^tb. 

to  be  found  in  the  language  of  the  statutes  27  &  43  Eliz,  did  the 

united  judgment  of  the  Court  of  Exchequer  Chamber  proceed, 

and  not  upon  the  supposed  rateability  of  the  whole  profits  at  the 

fountain  head.    In  order  to  decide  the  questions  reserved  for  our 

determination  upon  this  case,  it  is  by  no  means  necessary  or 

proper  for  us  to    pronounce  in  what  parishes  besides  that  of 

Lyncomh  and  Widcomb^  and  in  what  proportions  the  corporation 

sliall  be  in  future  charged.    Indeed  we  have  no  adequate  mate-* 

rials  before  us  for  such  a  decision.     It  is  enough  upon  the  present 

occasion  to  state,  that  the  rate  in  question  by  which  the  corporation 

has  been  charged  for  the  whole  of  their  profits  in  that  on^  parish  is 

on  that  account  bad,  and  must  de  quashed. 

The  eventual  profits  of  lands,  resulting  from  some  alterations  m 
the  surface  of  the  land,  are  rateable  in  the  parish  where  the  lands 
receiving  the  benefit  lie,  and  not  where  the  alteration  is. 

Rex.  V.  Scukoates.  H.  50  Geo.  3,     12  East.  40.     Boil.  Cont.  72.  I^«*  converted 
1  ATo/.  P.  Z.  74. 165.     The  parish  officers  of  Sculcoates,  in  the  wt<>d'aiDage. 
rate  made  for  the  relief  or  toe  poor,  charged  the  commissioners 
of  the  Beverley  and  Barmston  drainage  in  a  certain  sum  in  respect 
of  certain  lands  and  buildings  in  that  parish,  purchased  by  tneni 
and  converted  into  a  drain,  under  the  act  of  parliament  after  men* 
tinned,  which  land  was  cut  for  the  purpose  of  the  drainage,  and 
is  now  covered  with  water,  containing  six  acres.     Against  this 
the  commissioners  appealed  and  the  sessions  quashed  the  rate. 
The  special  case  stated  that  by  the  act  (38  Geo.  3.  c.  63.)  com- 
missioners were  appointed  for  draining  low  grounds  in  certain 
parishes  therein  named.     That  for'  this  purpose  they  purchased 
the  lands  and  buildings  now  rated,  which  lands  and  buildings 
were  converted  into  part  of  a  drain  extending  from  Beverley  to 
Sculcoatesj  10  miles ;  out  no  part  of  the  lands  thereto  adjoining  are 
benefited  thereby  :  previous  to  the  purchase  these  lands  and  build- 
ings had  been  rated,  but  since  the  making  of  the  drain  they  had 
not.    And  further,  that  the  proprietors  of  the  said  low  grounds 
had  been  benefited  by  this  orainage.  —  That  the  commissioners 
were  not  rateable,  as  having  a  mere  naked  trust  and  no  beneficial 
interest,  was  contended  on  the  authority  of  the  Salter's  Load 
Sluice  Navigation  case  (4  T.  R*  730.)    On  the  other  side  were 
urged  j  38.  of  the  above  act,  conveying  the  estates  to  the  com- 
missioners and  their  heirs,  who  were  therefore  in  the  actual  oc- 
cupation of  the  property :  Also  §  39.)  which  says  that  they  and 
their  heirs  shall  be  deemed  in  law  in  actual  possession  to  all  in-  , 
tents  and  purposes  whatsoever :   And  §  98^   by  which  they  are 
empowerea  to  bring  actions  of  trespass.    Ld.  EUenborough  C.  J. 
said  he  could  not  find  bv  the  act  that  the  commissioners  were  in 
the  receipt  of  any  fund  for  their  own  benefit,  or  were  trustees  of- 
any  divisible  fund  in  their  hands  in  this  parish,  for  the  benefit  of  * 
others ;  and  certainly  not  so  for  tlieir  own  benefit.     That  the  only' 
persons  benefited  were  the  owners  of  lands  benefited  by  the  drain- 
age in  other  parishes,  and  in  those  liable  to  be  rated  for  the  im- 
proved value  of  their  premises.     Bayley  J.  asked,  if  there  was 
any  beneficial  interest  derived  in  this  parish  from  these  workn. 
The  Cases  Bex  v.  Gardner^  Rex  v.  Aberavon,  and  Rex  v.  The  Dock 
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Company  of  Hully  were  then  cited.  —  Ld.  EUenborough  C.J.  In  all 
these  cases  the  property  rated  yielded  pecuniary  benefit,  or  that 
which  was  capable  of  being  estimated  and  converted  into  pecu- 
niary benefit,  within  the  parish  to  the  parties  interested,  but  here 
the  benefit  results  to  the  lands  drained  which  lie  in  other  parishes, 
^nd  the  property  would  be  liable  to  a  double  rate  if  it  were  also 
rateable  in  the  hands  of  the  commissioners.  Here  is  no  benefit 
received  by  these  commissioners  for  themselves  or  others  within 
this  parish,  which  is  capable  of  being  rated.  The  benefit  is  all 
divided  in  other  parishes.  The  dock  company  of  Hull  were  in 
the  receipt  of  tolls  for  the  benefit  of  the  share-holders  in  respect 
of  the  use  of  the  docks  within  the  parish  in  which  they  were 
rated  :  but  the  commissioners  are  the  mere  instruments  of  benefit 
to  land  owners  elsewhere.  I  know  of  no  instance  where  a 
canal  company  has  been  held  rateable  for  the  mere  space  occu- 
pied by  the  canal  in  a  particular  parish  if  no  tolls  were  received 
or  become  due  there ;  and  I  cannot  distinguish  between  land  con- 
verted into  a  drainage  and  a  canal.  And  finally  he  delivered  the 
opinion  of  the  Court  that  the  commissioners  having  no  beneficial 
occupation  of  the  property  in  this  parish,  either  for  themselves  or 
others,  were  not  liable  to  be  rated.  —  Order  of  sessions  coa- 
firmed. 

In  Rex  V.  White  dnd  others^  T.  32  Geo.  S.  4  T.  R.77U 
1  Bott.  202.  89.  1  Nol.  P.  L.  68. 145.  it  appeared  that  S.  While 
was  rated  in  the  parish  of  P.  for  his  personal  property,  which  con- 
sisted of  certain  ships  employed  in  carrying  on  the  Neayfovndland 
trade  from  the  port  of  P,  in  the  parish  of  P.  The  Court  held 
that  the  ships  were  rateable  in  the  parish  of  P.,  which  was  their 
home. 

Rex  V.  Liverpool  H.  38  Geo.  3.  8  East.  ^5.  (n.)  1  Nol. 
P.  Zr.  191.  W.  H.  appealed  against  a  rate  nHierein  certain  shipa 
of  his  were  rated.  The  appellant  did  not  live  in  Liverpool s  at 
the  time  of  his  being  rated  he  held  a  warehouse  and  counting 
house  in  L,,  and  was  rated  for  the  same :  but  no  one  slept  therein. 
The  sliips  in  question  were  registered  in  Z,.,  and  in  the  register 
stated  to  belong  to  that  port*  The  Court  said  that  the  sessions 
had  found  that  the  appellant  was  not  an  inhabitant  of  the  parish 
of  L. :  but  had  not  found  that  the  ships  rated  were  locally  within 
the  parish,  but  only  within  the  porty  which  might  not  be  co-ex- 
tensive  with  the  parish :  and  that  it  was  only  on  one  or  other  of 
those  grounds  on  which  the  rate  could  be  supported.  Ld.  Ken-- 
yon  C.  J.,  however,  seemed  to  think  that  the  appellant  was  not 
rateable  under  these  circumstances ;  for  that  a  person  might  be 
deemed  an  inhabitant  for  some  purposes,  and  not  for  all.  And 
he  observed  that  the  43  Eiiz.  did  not  direct  that  personal  pro- 
perty should  be  rated  eo  nomine^  but  the  persons  themselves,  f n- 
nabitantSf  according  to  their  ability,  which  can  only  be  known  in 
respect  of  personal  proper^,  which  is  of  a  fluctuating  nature,  by 
stating  the  account  of  debtor  and  creditor,  and  taking  the  surplus 
only  as  the  criterion  of  that  ability. 

Hex  V.  CoUison  and  Taylor,  E.  43  Geo.  3.  8  East.  455.  (n.) 
1  Nol.  P.  L.  146. 191.     Upon  a  case  reserved  at  sessions  it  ap- 

E eared  that  the  defendants  did  not  reside  at  Hull,  though  they 
ad  a  countipg-house  there.    It  was  stated,  that  the  defendants 
were  owners  of  the  ships,  and  that  the  ships  were  locally  within 
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the  parish  at  the  time  of  the  rate,  and  were  registered  there ;  it  Ships, 
was  contended  that  this  was  the  home  of  the  ships,  and  that  the 
personal  presence  of  the  owners  was  not  necessary.  The  Court 
had  great  doubts  upon  the  statement  of  the  case,  as  well  on  the 
question  of  inhabitancy  which  they  seemed  to  think  negatived  by 
the  case,  as  also  upon  the  defect  of  the  case  in  not  shewing  that 
the  owners  derivea  any  benefit  from  the  ships  within  the  parish 
of  HM,  They  seemed  to  be  of  opinion  that  the  mere  fact  of 
being  registered  at  Hull  could  not  make  them  rateable  there: 
vessels  being  sometimes  rated  in  places  not  their  proper  home : 
and  that  it  was  not  considered  of  any  weight  in  Rex  y.  Liverpool, 
They  observed  also,  that  the  case  did  not  state  that  the  ships  in 
question  terminated  their  voyage  at  HuUy  or  that  the  owners  re- 
ceived  any  profit  there :  without  shewing  which  they  might,  on 
the  same  ground,  be  rated  at  every  place  where  they  touched  in 
the  course  of  their  voyage. 

And  in  Rexv,  Howard^  M.  44  G^o.  3.  8  £a^.455.  (n.)  the 
same  question  again  came  on,  and  it  seemed  that  it  was  necessary 
to  state  that  the  ship  was  locaUy  toUhin  the  parish  at  the  time  of 
the  rate. 

And  in  a  more  recent  case  it  has  been  expressly  decided,  tliat 
ships  are  liable  to  be  rated  in  the  parish,  where  they  are  locally 
and  visibly  domiciled,  although  out  of  it  at  the  time  of  making 
the  rate ;  but  not  where  they  have  never  been  within  the  parish. 
Rex  V.  Shepherd  and  others^  M.  58  Geo.  3.     \  B.S^  A.  109. 

These  cases  were  observed  upon  in  the  following  case  of  Rex  Packeuboats. 
V.  Jones  and  others^  T,  47  Geo.  3.  8  East.  451.  1  Nol.  P.  L. 
145. 189.  This  was  an  appeal  against  a  poor  rate  made  for  the 
parish  of  Holyhead^  by  which  Jones  was  rated  "^br  his  packet^ 
at  a  sum  therein  named.  Jones  resided  at  Holyhead^  the  packet 
boat  witli  its  furniture  was  provided  by  Jones  at  his  own  expense, 
and  he  was  commander  of  it ;  the  government  exercised  no  con- 
troul  over  the  boat,  excepting  that  it  should  be  fit  for  the  carriage 
of  the  mails.  The  boat  was  registered  at  Beaumaris^  but  was 
always  considered  by  the  seamen  as  belonging  to  Holyhead, 
Jones  had  from  government  a  commission  as  commander  of  the 
packet.  By  the  permission  of  government  the  packet  conveyed 
passengers  and  luggage,  which  was  the  source  of  profit  to  the 
commander.  The  commander  was  subject  to  certain  regulations 
made  by  government  relatins  to  the  times  of  sailing,  &c.  The 
sessions  confirmed  the  rate.  In  the  course  of  the  argument,  Zatu- 
rence  J.  observed  that  the  cases  of  Rex  v.  Liverpool  and  Rex  v. 
CoUison  were  defectively  stated,  and  did  not  raise  the^general 
question.  The  stat.  43  Eliz,  c.  2.  imposes  the  rate  upon  inhabit' 
tants  and  occupierSf  and  the  Court  only  decided  there  that  a  per- 
son not  inhabiting  within  a  parish  was  not^  rateable  there,  merely 
because  he  had  a  ship  registered  at  the  port,  and  lying  there  at 
the 'time:  and  so  was  to  be  understood  what  was  said  "hy  Le 
Blanc  J.  upon  the  rateability  of  the  proprietors  of  a  mail  coach 
for  its  profits.  And  the  Court  also  stated  that  they  could  not 
consider,  these  packets  as  being  pro  tempore  the  property  of  the 
crown,  notwithstanding  tliat  the  masters  were  subject  to  some  de- 
gree of  discipline  and  controul  while  in  the  servicie. 

Per  Ld.  EUenborough  C.  J.  This  case  cannot  be  distinguished 
from  that  of  The  King  v.  IVhite,  and  under  that  authority  these 
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packet-boats  must  be  held  to  be  rateable.  It  is  objected  that 
they  are  not  permanently  local  property  in  the  parish  of  H.,  and 
that  no  profit  is  made  of  them  there.  But  the  inchoate  act,  which 
is  to  earn  the  profit,  begins  there,  and  therefore  there  is  a  part 
performance,  within  the  parish,  of  that  which  is  to  make  the  pro- 
fit by  the  use  of  the  property  in  question.  The  boats  are  laid  up 
there ;  are  repaired  there ;  the  owner  dwells  there  ;  they  yield 
profit  there,  for  the  passage-money  from  Dublin  is  actually  earned 
there ;  and  that  of  the  voyage  from  H,  to  Z>.  is  at  least  begun  to 
be  earned  at  //. ;  that  it  yields  some  profit  there  cannot  be 
doubted ;  and  the  owner  resides  in  the  same  parish.  This  brings 
it  completely  within  the  Poole  case.  —  Latorence  J.  observed 
that  it  was  not  necessary  for  the  purpose  of  making  property 
rateable  in  any  parish  that  it  must  be  permanent  there,  and  pro- 
duce profit  there.  —  The  other  judges  agreed,  and  the  rate  was 
confirmed. 

Rex  V.  John  Nicholson,  E.  50  Geo.  3.  12  East.  3S0.  1  Nol. 
P.  £.78.81. 107*  184*.  John  Nicholson  appealed  to  the  sessions 
against  a  rate  made  for  the  relief  of  the  poor  of  the  township  of 
Monhvearmouth'shore,  in  the  county  of  Durham^  whereby,  as 
lessee  of  an  ancient  ferry,  from  and  between  Sunderland  near  the 
sea,  in  that  county,  ana  Monktvearmouth'shore,  he  was  rated  for 
the  tolls  of  the  same.  The  sessions  confirmed  the  rate,  subject 
to  the  opinion  of  this  Court  on  the  following  case : 

The  appellant  Nicholson  is  an  inhabitant  of  and  lives  in  Sun^ 
derlandf  which  town  lies  close  to  the  sea,  at  the  mouth  of  the 
river  JVeary  which  divides  the  parish  of  Sunderland  from  the 
township  of  Monkweavmouth-'shore,  on  the  north  side  of  the  river, 
maintaining  each  their  own  poor.  There  is  an  ancient  ferry  for 
horses,  goods,  and  passengers,  which  crosses  the  river  from  S«ji- 
derland  to  MonkDoearmouth'shore,  and  from  Monhnearmouth'-shore 
to  Sunderland.  This  ferry,  until  1795  belonging  to  the  Bp.  of 
Durham,  was  then  purchased  by,  and  now  belongs  to,  the  com- 
missioners of  Wearmauth  bridge;  and  the  ferry  and  the  tolls 
thereof  are  at  present  let  on  lease  to  the  appellant  at  a  yeariy 
rent.  Two  large  boats  ply  all  the  day  to  and  from  Sunderland 
and  Monktveartnouth'shore,  and  the  fare  or  toll  paid  for  a  person 
passing  in  the  ferry  is  a  halfpenny  each  way ;  and  of  late  years 
for  convenience  it  lias  been  accustomed  to  collect  the  money  of 
the  passengers  as  they  enter  the  boat  on  either  side  of  the  nver, 
instead  of  when  they  go  out,  as  done  formerly ;  and  one  boat 
puts  off  from  one  side  of  the  water  when  they  see  the  other  boat 
put  off  from  the  opposite  side.  There  is  a  small  boat  also  goes  to 
and  from  Sunderland  and  Monktoearmouth^shore  during  the  night ; 
and  the  inhabitants  of  Monkwearmouth'^ore,  who  are  customed 
as  afler  mentioned,  pay  the  same  toll  or  fare  of  a  halfpenny  as 
persons  not  customed  do,  if  they  so  over 'in  this  night-boat.  The 
respective  boats,  when  not  used,  nave  always  been  locked  up  on 
the  Sunderland  side  of  the  water,  close  to  the  place  where  the 
passengers  get  in  on  that  side.  Previous  to  1710,  upon  a  dispute 
between  Anthony  Ettrick  esq.,  the  then  lessee  under  the  bisnop, 
and  Sir  Wm.  nUliamson  hart.,  respecting  the  ferry-landings  on 
his  estate  in  the  township  of  Monkivearmouth'shore,  and  the  ferry- 
dues  to  be  paid  by  his  tenants  in  Monkweamwuth^hore  for  passing 
the  ferry,  it  was  deferred  to  arbitration ;  and  by  award  two  places* 
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were  set  out  by  the  arbitrators  for  the  ferry-laivlings  in  Monk-  il  v.  NkfaoU 
Keartttouth^hore  ;  and  the  one  of  than  (called  the  High  Landing)  son. 
is  the  place  where  the  ferry  now  lands,  and  has  for  a  ereat  many 
years  past.     And  the  ferry-dues  to  be  paid  by  his  lessees  and 
tenants  in  Mankwearmouih'skore  were  also  fixed  by  the  arbitra- 
tors ;  namely,  a  cottage  2s.  6d,  and  a  dwelling-house  5s.  for  one 
year's  passage  of  the  lessee's  tenants  or  inhabitants,  of  each  cot« 
tage  or  house ;  and  the  ferry  was  to  land  thenceforth  in  no  other 
place  in  Monkmearmouth-shore  but  the  two  places  set  out  by  the 
arbitrators.     The  ferry-dues  so  settled  have  been  paid  ever  since 
to  the  occupier  of  the  ferry  for  the  time,  and  are  reserved  and 
confirmed  to  the  same  lessees*  tenants,  and  inhabitants,  in  the  act 
passed  for  the  erection  of  Wearmouih  bridge  in  1792,  and  amount 
to  from  80/.  to  \QOL  a-year.     The  ferry  has  always,  until  the  year 
1802,  when  it  was  let  to  one  Thomcu   Wandless^  who  lived  in 
MonkmearmotUh'Shorey  been  let  to  persons  livins  in  Sunderland^ 
and  been  rated  to  the  poor  of  Sunderland  for  &e  whole  of  the 
tolls  or  ferry-dues :  and  it  has  at  different  times  been  also  rated 
to  the  poor  of  Monknearmouth'shore ;  but  nothing  was  ever  paid 
to  that  township  until  WawUess  took  the  ferry,  when  the  parish   « 
of  Sunderland  having  raised  his  rate,  in  consequence  of  his  having 
given  an  additional  rent,  he.  objected  to  pay,  and  appealed  to  the 
sessions  at  Durham  in  July  1 805,  but  the  case  was  abandoned  by 
the  respondents,  and  Wandless%  rate  was  amended,  and  reduced 
to  half  of  the  tolls  of  the  ferry ;  and  the  ferry  has  since  been 
continued  to  be  rated  to  MomtvoearmmUh'shore  for  one^half  of 
the  UMs  or  Jerry-dueSf  including  one-half  of  the  custom  money, 
and  for  the  other  half  thereof,  including  the  remaining  half  of 
the  custom  money,  to  Sunderland*    The  number  of  passengers 
from  Sunderland  to  Monktoearmoutk'ihore  are  about  the  same  as 
from  Monkweamumth'shore  to  Sunderland.     The  place  where 
the  ferry-lands  in  Monktoearmouth^shore  is  of  little  or  no  value  of 
itself,  in  case  it  was  not  used  for  the  ferry-landing.    In  this  case 
it  was  admitted  that  the  appellant  was  properly  rated  in  the  town- 
ship of  Monkwearmouth-snore  as  to  ouantum,  in  case  he  is  rateable 
there  at  all  for  any  part  of  the  toUe  or  fees  arising  or  received 
from  or  in  respect  of  the  ferry-boats.    The  sessions  confirmed  the 
rate. — The  case  having  been  argued,  Ld.  EUenborough  C.  J.  (first 
stating  that  the  case  of  WiUiams  v.  Jones  was  governed  by  tnis,) 
said  the  rate  is  here  imposed  on  the  tolls  merely  of  the  ferry :  and 
the  question  is,  whether  the  proprietor  of  the  ferry,  who  is  not  an 
inhabitant  of  the  township  in  which  he  is  rated,  be  liable  to  be 
noed  for  such  tolls  received  by  him  there  ?    And  this  being  a 
question  upon  the  construction  of  the  stat.  43  Eliz.  c.  2.  it  is  ma- 
terial to  look  to  the  words  of  it.     By  that  statute  the  parish 
officers,  by  consent  of  two  justices  of  peace,  are  directed  to  raise 
a  competent  sum  for  the  relief  of  the  poor  by  taxation  of  ^'  every 
inhaiaant,  parson,  vicar,  and  other,  and  of  every  occupier  of 
lands,  houses,  tithes  impropriate,  propriations  of  tithes,  coal- 
mines, or  saleable  underwoods  in  Uie  said  parish."    Now  tolls  do  ToU». 
not  come  within  any  one  specification  of  occupancy  described  by 
the  statute :  they  are  not  lands,  nor  houses,  Sec.    If,  therefore, 
the  owner  be  taxable  for  them  at  all,  it  must  be  as  an  inhabitant 
of  the  parish  out  of  which  they  arise :  but  there  is  no  case  in 
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R.  ▼.  Nichol*    which  the  word  inhabitant  in  that  statute  has  been  held  to  mean 
^^  any  other  than  a  resident  ^thin  the  parish*    In  the  cases  which 

have  occurred  of  rating  in  respect  of  personal  property,  such  as 
Rex  V.  Liverpooly  and  Rex  v.  CoHisofiy  cited  in  Rex  v.  Jones  (a), 
residence  was  considered  necessary  to  constitute  inhabitancy. 
But  we  are  reminded  of  cases  where  tcUs  arisine  from  navigable 
canals,  to  which  the  tolls  of  a  ferry  are  assimiuted,  have  been 
held  rateable,  without  any  reference  to  the  question  of  inhabi- 
tancy :  and  the  Wickham  case  is  much  relied  on,  where  a  corpo- 
ration was  held  rateable  for  market-tolls :  but  they  were  the  IcH'ds 
of  the  soil  where  the  market  was  held,  in  respect  of  which  they 
were  rated  for  the  tolls.    In  the  case  of  Rex  v.  Cardin^on^  tlie 
rate  was  specifically  upon  the  sluices,  on  that  which  was  local  and 
visible  property,  and  producing  profit  within  the  parish ;  and  all 
the  cases  where  tolls  have  been  held  to  be  rateable,  when  they 
are  examined,  will  be  found  to  have  proceeded  on  that  ground. 
It  was  so  in  the  case  of  the  Staffordshire  and  Worcestershire  ca- 
nal :  the  company  were  then  rated  for   <'  their  basins,  towing- 
paths,  and  that  part  of  their  canal  and  the  locks  lying  within 
Lfjfwer  Mittoiiy  and  for  the  tolls  and  duties  arising  therefrmn  due 
at  Lower  Mitton."     There  could  be  no  doubt  that  the  basins^ 
totving^thsf  canal  and  locks,  were  local  visible  property  there, 
and  the  tolls  and  duties  arising  therefrom,  classed  and  connected 
as  they  are  with  the  local  visible  property  rated,  were  considered 
as  resulting  from  that  local  and  visible  property.     In  all  these 
cases  the  tolls  have  arisen  from  the  use  of  the  canal,  which  is  local 
and  visible,  being  part  of  the  land  itself,  lying  within  the  parish 
where  the  tolls  have  been  rated.    But  there  is  no  case  where  toU» 
detached  altogether  from  local  real  property  have  been  held  to 
be  rateable  per  se.    When,  therefore,  we  are  called  upon  to  de- 
cide such  a  question  for  the  first  time,  I  am  always  disposed  to  go 
to  the  fountain-bead,  which  is  the  act  of  the  43  Eliz. ;  and  look- 
ing at  the  words  of  that  act,  I  do  not  find  any  of  them  which  ex- 
tend to  rate  any  person  not  being  an  inhabitant  of  the  place,  nor 
the  occupier  of  any  of  the  specific  kinds  of  property  mentioned 
in  the  act.     And  not  finding  any  description  in  the  statute  which 
applies  to  the  case  of  this  appellant,   I  cannot  hold   him  to 
be  rateable  for  these  tolls.  —  Grose  J.  of  the  same  opinion.  — 
Le  Blanc  J.     The  appellant  is  rated  specifically  as  the  lessee 
of  the  ferry  for  half  of  the  tolls  or  ferry^dues  in  the  township  of 
Monhisearmouth'shore  ;  and  it  is  found  he  is  an  inhabitant  of  and 
lives  in'  Sunderland  z  and  it  is  not  stated  that  he  is  the  occupier 
of  any  property  in  Monhvearmouth-shore :  and  that  brings  it  to 
the  simple  question.  Whether  a  person  residing  out  of  the  town- 
ship be  rateable  there  for  the  tolls  of  a  ferry,  which  tolls  arise 
and  become  due  to  him  for  carrying  passengers  and  cattle  from 
the  one  shore  to  the  other,  one  of  which  lies  in  the  township. 
The  origin  of  his  rateability,  if  it  exist  at  all,  must  be  sought  for 
in  the  stat.  43  Eliz.f  which  does  not  extend  in  terms  to  this  case. 
It  is  contended  that  he  is  an  inhabitant  of  the  township  within  the 
meaning  of  the  act,  and  that  he  is  also  within  it  as  an  occupier  of 
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real  pnpertif*    Now  when  the  word  inhabitant  \b  used  as  well  as  R.  ▼.  Nichol- 
occupier^  I  must  consider  that  by  the  former  was  meant  a  person  *oiu 
who  was  resident  in  the  place ;  for  one  miffht  occupy  without  be- 
ing resident,  and  the  statute  meant  to  include  both :  but  this  ap« 
pdiant  is  found  to  have  been  resident  in  Sunderland^  and  in  that 
sense  is  not  an  inhabitant  of  Monktvearmouih'shore.    Then,  as  to 
hk  occupation  of  real  property  in  the  latter  township ;  if  this 
ferry  and  the  tolls  be  real  property,  still  the  appellant  is  not  the 
occapier  of  such  real  property  as  is  mentioned  in  stat.  43  Eliz* 
Bot  they  are  compared  to  the  tolls  of  a  canal ;  but  in  all  those 
cases  the  parties  claiming  the  tolls  for  which  they  were  rated  had 
an  interest  in  some  local  and  visible  property  within  the  parish 
connected  with  their  interest  in  the  tolls.     The  case  of  the  owner 
of  the  packet-boats  (a)  comes  very  near  to  that  of  a  person  who  /^\  ^,^  joBe«. 
has  an  exclusive  riffht  of  carrying  passengers  and  goods  in  a  ferry  s  EmA.  451. 
boat;  but  the  packet  owner  was  only  held  to  be  rateable  for  his 
profits  in  the  parish  where  he  resided,  and  where  the  boats  were 
kept,  and  produced  the  profit  to  him ;  and  he  was  considered  not 
to  be  rateable  in  any  other  place  to  which  the  boats  sailed  where 
he  was  not  resident.     The  appellant,  therefore,  is  not  rateable 
for  this  property,  either  as  an  inhabitant  or  as  an  occupier. — 
Batflei/  J.    This  person  is  neither  an  inhabitant  of  the  township 
within  the  meaning  of  the  statute,  nor  an  occupier  of  any  of 
the  species  of  property  mentioned  in  it.     In  a  statute  which  men- 
tions inhabitant  as  well  as  occupier,  inhabitant  must  mean  resident^   inbabitaot. 
otherwise  it  would  for  this  purpose  mean  the  same  as  occupier. 
In  all  the  cases  of  tolls  it  will  be  found  that  the  persons  rated 
were  the  occupiers  of  lands  within  the  place,  in  respect  of  which 
the  tolls  in  the  whole  or  in  part  were  payable.     In  Rex  v.  Car^ 
dington  the  sluice  was  real  property.     Canals  are  real  property : 
thej  are  land  applied  to  a  particular  purpose,  and  the  tolls  are  the 
profits  arising  from  that  use  of  the  land,  and  are  ^iven  to  the  pro- 
prietors as  a  compensation  for  the  use  of  it  in  that  manner. 
Here  the  appellant  was  not  an  inhabitant  of  Monktvearmouth- 
<We,  and  he  was  not  an  occupier  there  of  any  real  property,  for 
which  he  was  rateable.     Order  of  sessions  quashed. 

IViUiams,  Executrix,  Sfc.  v.  Jones  and  Hughes,  E.  50  Geo.  3.  The  owner  of  • 
\2Eiut.  346.     Boti.   Cant.  SS.     I  Nol.  P.  L.  115.     This  case  frny,  residing  in 
arose  out  of  an  action  of  trespass,  the  prior  proceedings  of  which  *   jshbui  tak- 
it  is  unnecessary  to  state.    The  case  stated  in  substance;  that  H!^  the  profits  of 
Hugh  Williams  was  the  proprietor  of  Porthacthtoy  ferry,  and  of  the  ferry  on  the 
the  tolls  thereof;  the  same  being  an  ancient  ferry  for  the  con-  spot  by  his  acr- 
'eyance  of  persons,  cattle  and  carriages,  in  boats  across  an  arm  ^*"^  *°^ 
of  the  sea,  caUed  the  straiu  of  Menai,  or  the  river  Menai,  from  the  SSefo^such 
county  of  Caernarvon  to  the  county  of  Anglesey,  and  vice  versd.  tolls  in  the  perish 
Tlie  king's  highway  from  London  to  Holyhead  leads  to  and  from  where  they  were 
the  said  arm  of  the  sea,  within  the  limits  of  the  ferry.     For  many  socollect«l,and 
years  there  have  been  and  now  are  five  landing-places  in  the   vl>e*^oneofthe 
parish  of  UandysUio  in  Anglesey,  used  by  the  ferry-boats   on  f^*^°  j^. 
landing  from  the   opposite  shore;   which  landing-places   have,  ateZandon 
▼ithin  four  years  beu>re  the  making  of  the  rate  in  question,  been  which  shoreth* 
repaired  by  Williams,  the  proprietor  of  the  ferry:  and  for  many  ferry-boetswere 
yean  there  hath  been  and  now  is  a  post  fixed  in  the  ground  at  •®c""<^  ^7 
o»e  of  the  landing-places,  used  for  mooring  the  ferry-boats  when  Suie  ground^* 
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the  soil  itself  at  on  the  Anglesey  side.  Th6  said  ann  of  the  s^a  is  navigable  for 
the  landing-  all  the  king's  subjects :  and  thej  have  always  a  right  of  landing  at 
places  being  the  the  several  landing-places  at  their  pleasure :  and  the  proprietor  of 
king's  common  ^jj^  f^pry  never  had  the  sole  or  exclusive  use  of  the  said  landing- 
^e  owner  of  places,  or  either  of  them  ;  but  has  the  sole  and  exclusive  right  and 
the  ferry  having  privilege  of  conveying  by  his  boats,  persons  cattle  and  carriages, 
no  property  in  for  hire,  from  a  part  of  the  said  king's  highway  lying  in  the  parish 
or  exclusive pos-  of  J5flw>ff/r,  in  the  county  of  Caernarvon,  to  another  part  of  the 
■ession  of  it.       g^jj  king's  highway,  lying  in  the  parish  of  UandysUto  in  Anglesey^ 

and  vice  versd.  The  ferry-boats  have  been  worked  and  navigated 
by  the  proprietor's  servants,  hired  and  paid  by  the  day ;  and  the 
tolls  and  hire  due  for  such  conveyance  from  the  county  of  Car^ 
tnarthen  to  the  county  of  Anglesey  have  been  in  fact  paid  to  his 
servants  for  the  use  of  the  proprietor  of  the  ferry,  sometimes  upon 
the  said  arm  of  the  sea,  a  little  before  the  arrival  of  the  boats  at 
the  landing  places,  and  sometimes  in  the  boats  at  the  landing- 
places,  and  at  other  times  upon  the  landing  places  in  the  parish  of 
Llandysilioy  after  the  persons  paying  the  same  have  landed ;  and 
they  have  from  time  to  time  paid  over  the  tolls  and' hire  so  re- 
ceived by  them  to  his  agent,  residing  in  UandysUto;  which  agent 
has  never  been  rated,  nor  ever  paid  any  poor  rates :  and  has, 
njonthly,  paid  over  such  tolls  and  hire  to  another  agent  of  Hugh 
Williams  at  Beaumaris,  in  Anglesey^  out  of  the  parish  of  Llandy- 
silio,  for  the  use  of  H.  Williams.  H.  Williams  never  inhabited  or 
dwelt  in  the  parish  of  Llandysilio,  and  no  proprietor  of  the  ferry 
or  tolls,  or  other  persons  in  respect  thereof,  has  at  any  time  been 
rated  for  the  same  to  the  relief  of  the  poor  of  the  parish  of  Llandy- 
silio  before  the  making  of  tlie  rate  in  question.  That  H.  Williams 
was  rated  Jar  Porthacthwy  Jerry  and  the  tolls  thereof,  at  the  sum 
of  10/.  ISs.  The  Court  below  gave  judgment  for  the  defendants ; 
and  the  plaintiff  below  having  in  the  mean  time  died,  his  executrix 
brought  this  writ  of  error.  —  This  case  was  argued  in  the  last 
term ;  and  the  general  arguments  urged  as  in  Rex  v.  Nichols 
son.  Some  additional  observation  was  made  in  this  case  upon 
the  circumstance  of  the  post  driven  into  the  soil,  to  which  the 
ferry-boats  were  sometimes  made  fast  on  the  Uandusilio  shore; 
but  the  Court  considered  that  this  did  not  essentially  vary  the 
present  question ;  for  the  owner  of  the  fen^  was  not  found  to 
have  any  property  in  the  soil  of  the  highway ;  and  supposing 
that  he  had  a  right  to  make  such  a  special  use  of  the  highway 
for  the  purpose  of  securing  his  ferry-boats,  that  did  not  make 
him  the  qccupier  of  the  highway ;  nor  gave  him  any  exclusive 
possession  of  it ;  nor  could  he  maintain  trespass  for  any  injur}" 
done  to  the  soil  at  the  landing-places,  which  were  common  to 
all  the  king's  subjects  to  land  and  pass  upon.  And  now,  after 
the  judgment  in  the  former  case  (Rex  v.  Nicholson)  had  been 
delivered, 

Ld.  EUenhoroush  C.  J.  declared  the  opinion  of  the  Court,  that 
the  decision  of  uiis  case  necessarily  followed  that  of  the  other, 
the  question  in  both  being  substantially  the  same ;  and  therefore 
they  reversed  the  judgment  of  the  Court  below.  Judgment  re- 
versed. 

Rex  y.  MiUon,  M.  60  Geo.  S.  SB.S^  A.  112.  Where  a  river 
navigation  extended  through  several  parishes,  and  certain  ton- 
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nage  dues  became  payable  in  respect  of  goods '  carried  along  the 
line  oi  navigation,  and  landed  at  a  wharf  locally  situate  within 
the  parish  of  B. :  the  Court  of  K,  B.  held,  that  a  rate  on  the 
proprietor  of  those  dues  for  their  whole  amount  in  the  parish 
of  jB.,  stated  to  be  for  river  tonnage*  could  not  be  considered 
as  a  rate  upon  that  part  of  the  river  locally  situate  within  the 
parish  of  B^  but  as  a  rate  upon  the  parts  of  the  river  situate 
as  well  within  as  without  the  parish,  and  that  it  could  not, 
tlierefore,  be  supported :  the  Court  held  also,  that  the  41  Gco>  S. 
c.  23.  jf  1.  does  not  give  the  Court  of  K.  B.  the  power  of  amend- 
ing a  poor-rate.  Abbott  C.  J.  said,  I  am  of  opinion  that 
this  rate,  which  has  been  made  on  the  river  tonnage,  cannot 
be  sustained.  It  has  been  contended,  that  bv  the  words  "  river 
tonnage,"  we  may  understand  the  profits  arising  only  from  that 

fart  of  the  river  which  lies  withm  the  parish  of  Benpxjoorth. 
t  seems  to  me,  however,  that  we  cannot  so  understand  those 
vordsy  for  they  are  explained  to  us  by  the  subsequent  facts 
stated  in  the  case.  From  these  facts,  it  clearly  appears,  that  the 
profits  accrued  in  respect  not  only  of  the  use  of  tnat  part  of  the 
navigation  which  was  within  the  parish  of  Bengworth^  but  also 
from  the  use  of  the  other  parts  of  the  navigation,  situate  in  the 
different  parishes  through  which  the  goods  had  passed.  This  is 
in  sabstance  not  a  rate  upon  the  profits  of  that  part  of  the  river 
only  which  is  situated  within  the  parish  of  Bengworth,  but  a  rate 
upon  the  tonnage  dues  payable  at  the  wharf  there,  in  respect  of 
the  carriage  of  the  goods  through  the  other  parishes.  Unless, 
therefore,  we  are  to  supersede  all  the  late  cases  by  which  it  has 
been  held,  that  tolls  iitfr  se  are  not  rateable,  we  are  bound  to  say, 
that  these  tonnage  dues  are  not  subject  to  this  rate. 

6.  Of  the  proportion  in  xvhich  the  rate  shall  be  made. 

In  the  case  of  Rex  v.  Brograve,  M.  10  Geo.  3.    iiBurr.  2491.  The  court  will 
1  Bott.  112.    1  Mrf.  P.  L.  207.  it  was  moved  to  set  aside  an  notpw»uniea 
order  of  sessions  confirming  a  rate  in  which  houses  and  lands  were  ^  ""?h*' 
rated  differently.    But  by  the  Court :  here  is  no  apparent  inequa-  andHands  are** 
lity,  and  we  are  not  to  presume  it.     There  may  be  reason  to  make  not  rated  alike, 
a  difference  between  lands  and  houses.     For  ^ere  are  several 
charges  incident  to  houses  which  do  not  fall  upon  lands,  to  lessen 
their  yearly  value. 

RexY.  Butler  8f  al.,  E.  20  Geo.  3.     Cold.  93.     1  Bott.  114.  Unless  a  rate  be 
1  Nol.  P.  L.  208.    It  was  objected  against  a  rate  made  by  tlie  "u]^',''^J  ""' 
parish  officers  of  Svoannage  alias  Sandwich,  and  confirmed  by  the  ^mpimua^h 
sessions,  that  no  difference  was  made  in  assessing  tenements  and  equal, 
farms  consisting  of  land^  and  cottages  or  dwelling^ouses;  whereas 
the  clear  income  of  the  former  was  at  Id.  in  the  pound,  to  three 
farthings  in  the  pound  of  the  latter ;  and  that  it  had  been  the 
custom  to  rate  them  nearly  in  that  proportion  until  the  year  1778, 
when,  at  a  public  vestry,  both  lands  and  houses  were  rated  at  Id. 
in  the  pound,  and  the  same  way  of  rating  hath  since  continued. 
By  Ld.  Mansfield  C.J. :  The  question  before  the  Court  is,  does  the 
rate  upon  the  &ce  of  it  appear  to  be  equal  or  unequal  ?     Unless  it 
is  manifestly  unequal,  the  Court  will  presume  it  equal.    Chrcum- 
stancea  may  vary  the  value  of  different  estates ;  and  ii  this  plainly 
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appear,  then  what  is  said  in  Rex  v.  Brograve  applies :  but  you  take 

advantage  of  an  obiter  saying  of  the  Court  in  that  case',  when  the 

true  legal  ground  of  the  authority  is  decisive  against  you.     Rate 

affirmed. 

The  court  of  Rex  v.  Sandwich  alias  Swannagef  H.  21  Geo,  S.     Cald.  105. 

K.B.canUy      I  Bott.  115.     I  Nol.  P.  Zr.  206.  208.     A  poor  rate   was   made 

downnogenenl  charging  tenements  and  farms  at  Id,  in  the  pound,  and  cottages 

poition^to  teobi  ^°^  dwelHng-houses  at  three  farthings  in  the  pound.     The  sessions 

MTved  in  rating,  on  appeal  quasb  the  rate  and  state  the  following  case;  that  from 

the  year  1735  to  the  year  1776  a  constant  distinction  had  been 
observed ;  houses  having  been  rated  at  a  less  proportion  to  their 
rents  than  the  lands  were;  that  in  this  parish  the  lands  were 
burthened  with  no  particular  charges,  but  both  were  equally 
subject  to  the  usual  repairs  and  taxes  generally  incident  to  each 
respectively.  In  support  of  the  rate  it  was  urged ;  that  it  had 
been  made  in  consequence  of  what  seemed  to  be  the  opinion  of 
the  Court  in  tlie  last  case.  And  also,  that  the  rate  ought  not  to 
have  been  altogether  quashed,  but  amended  by  adding  to  the 
sums  assessed  upon  the  houses.  It  was  answered,  that  in  this 
parish  nine-tenths  of  the  burthen  of  the  poor  arose  from  the 
houses ;  and  that  the  rate  could  not  be  amended,  as  the  objection 
went  to  every  name  in  the  rate.  By  Ld.  Mansfield  C.J. :  the  Court 
has  certainly  laid  down  no  general  rule  ad  to  the  mode  of  assessing 
houses  and  lands.  They  could  not  either  one  way  or  the  other. 
The  proportion  must  ever  depend  upon  local  circumstances ;  and 
if  nine-tentlis  of  the  burthen  arise  from  the  houses,  such  circum* 
stances  were  sufficient  to  influence  the  sessions  in  adjusting  that 
proportion.  The  objection  unavoidably  goes  to  the  whole  rate, 
for  it  is  throughout  made  by  a  rule  and  proportion  which  the 
justices  thought  unequal,  and  therefore  they  could  do  nothing  but 
quash  the  whole. 
A  person  must  And  in  Rex  v.  T.  Masty  H.  35  Geo.  3.  6  T.  /2.  154.  1  Bott. 
bented  aooofd-  211.  1  N(d.  P.  L.  176.  196.  197.  which  was  upon  the  appeal  of 
*"i5J!Sd**!S'"*f  ^'  ^^'^  against  a  poor  rate  for  the  parish  of  St.  Neots,  in  which 
fail  properS*.^  ^®  appellant  was  rated  at  the  full  annual  value  of  his  estate  at 
^^^*  that  time ;  and  W.  Fowler  was  rated  at  29/-  per  ann.  but  tlie  real 
annual  value  in  consequence  of  improvements  was.  175/. ;  he  oc- 
cupied, besides,  other  lands  and  property  in  the  parish,  for  which 
he  was  rated  af^er  the  same  manner.  There  was  also  one  Gorham 
who  was  rated  in  the  same  way.  This  rate  upon  appeal  was  con- 
firmed at  the  Huntingdon  sessions.  Ld.  Kenyan  C,  J.  The  as- 
sessment for  the  relief  of  the  poor  should  be  so  contrived,  that 
each  inhabitant  should  contribute  in  proportion  to  his  ability* 
which  is  to  be  ascertained  by  his  possessions  in  the  parish.  Every 
inhabitant  ought  to  b^  rated  according  to  the  present  value  of  his 
estate,  whether  it  continue  of  the  same  value  as  when  he  purchased 
it,  or  whether  the  estate  be  rendered  more  valuable  by  the  im- 
provements which  he  has  made  upon  it.  If  a  person  chuse  to 
keep  his  property  in  money,  and  the  fact  of  his  possessing  it  be 
clearly  proved,  he  is  rateable  for  that :  but  if  he  prefer  using  it 
in  the  amelioration  of  an  estate  or  other  property,  he  is  rateable 
for  the  same  in  another  shape.  In  whatever  way  the  owner  makes 
his  estate  mord  valuable,  he  is  liable  to  contribute  to  the  relief 
of  the  poor  in  proportion  to  that  improved  estate ;  and  whatever 
be  the  proportion  of  rating  in  a  parish,  whether  to  the  full  value  or 
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othenrifle,  the  rate  most  be  equally  made  on  all  persons ;  there 
cannot  be  one  medium  of  ratine  for  one  class  of  persons^  and 
SDother  for  another  class.  Now  here  it  appears  (a)  that  the  appel- 
lant was  rated  at  the  full  annual  value  of  every  thing  that  he 
possessed,  while  other  inhabitants  were  not  rated  at  a  third  of 
their  estates.  With  regard  to  the  discretion  of  the  justices ;  if  in- 
deed they  had  confirmed  this  rate  generally,  without  disclosing  to 
us  the  gromids  on  which  they  proceeded,  we  could  not  have 
quashed  the  rate,  because  the  inequality  does  not  appear  upon 
the  face  6f  it :  but  they  have  disclosed  those  grounds  t  and,  on 
the  case  as  stated,  it  is  impossible  not  to  say  that  they  have  made 
a  mistake.  This  rate  appears  so  defective  throughout,  that  it 
cannot  be  amended.  Askhurst  and  Grose  Js.  of  the  same  opinion. 
Order  of  sessions  quashed. 

Also  in  Bex  v.  Skingle,  K  38  Geo.  S.  7  T.  R.  549.  1  Bott,  218.   Rent  not  •  cer. 
1  N(^  P.  L.  197-  on  an  appeal  against  a  poor  rate,  the  ground  of  the  tdn  criterion  »f 
q>peal  was,  that  William  Hill  and  John  Bull  were  under-rated,  the  '^■'"•• 
lairas  in  their  occupation  being  now  of  a  greater  annual  value 
than  the  rent  reserved  by  the  lease,  and  the  rate  was  made  ac- 
cording to  the  rent :  but  the  court  were  of  opinion  that  the  case 
was  too  clear  for  argument,  and  that  the  rate  ought  to  be  regu- 
lated according  to  the  improved  value. 

Rex  V.  ClerkenweU^  H.  %  Geo.  1.  Fol.  \%    1  Bolt,  111.    1  Nol.  Lttadtexiui 
P*  L.  192.  An  order  was  quashed  whifeh  was  made  to  confirm  a  rul«  for  ^« 
poor  rate,  which  rate  was  made  according  to  the  land-tax.     Ob-  poor  rate, 
jected,  that  this  taxation  was  not  equals  because  the  personal  estate 
in  the  public  funds  is  not  chargeable  to  the  land-tax,  but  it  Is  to  the 
poor:  and  by  the  whole  court  this  rate  for  that  reason  was  set  aside. 

By  Stat.  17  Geo.  2.  c.  88*  (  12.     Afler  reciting,  that  whereas   17  6.  s.  e.  SS. 
prions  frequently  remove  out  of  parishes  and  places  without  paying  $  12. 
the  rates  assessed  on  them^  ana  other  persons  do  enter  and  occupy  Cl*«"  ooncem* 
their  houses  and  tenements  part  of  the  year^  hy  reason  whereof  great  J^f^Mout  oT 
sums  are  annually  lost  to  such  parishes  and  places  /  it  is  enacted,  p^riib^ 
that  where  any  person  or  persons  shall  come  into,  or  occupy  any 
house,  Umd,  tenement,  or  hereditament,  or  other  premises,  out  of 
or  from  which  any  other  person  assessed  shall  be  removed,  or 
which  at  the  time  of  making  such  rate  was  empty  or  unoccu- 
pied, then  every  person  so  removing  from,  and  every  person  so 
coming  into  or  occupying  the  same,  shall- be  liable  to  pay  to  such 
rate  in  proportion  to  the  time  that  such  person  occupied  the  same 
respectively^  in  the  Same  manner,  and  under  the  like  penalty  of 
distress,  as  if  such  person  so  removing  had  not  removea,  or  such 
person  so  <coming  in  or  occupying,  had  been  originally  rated  and 
assessed  in  such  rate;  which  said  proportion,  in  case  of  dispute, 
shall  be  ascertained  by  any  two  or  more  of  his  majesty's  justices 
of  the  peace* 

7.  Of  Allotoance  hy  the  Justices  ;  and  of  the  PuhUcation  of  the 

Rate. 

m 

The  requisites,  pointed  out  by  the  principles  of  the  several  pre- 
ceding cases,  as  being  necessary  to  give  validity  to  a  poor  rate, 


(<i)  Tha  pwtiailafB  were  fully  lUted* 
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Fonnof  the 
rmte. 


Allowance  of 
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43  Eliz.  e*  2. 


having  been  observed,  the  last  circumstance,  which  remains  to  be 
qonsiaered,  and  which  renders  the  rate  operative,  is  the  allow- 
ance by  the  justices :  respecting  which  allowance  the  following 
cases  have  occurred,  and  statutes  been  passed. 

The  Form  of  the  Rate  may  be  to  the  fbllowing  Efiect : 

ydN  assessment  Jbr  the  necessary  relief  the  poor  ^  and  for  the  other 
purposes  in  the  several  acts  of  parliament  mentioned  relating  to 

the  poor i  for   the  parish  of in  the  county  of 

made  and  assessed  the  ■  day  of being  thejirst  rate  at 

sixpence  in  the  pound  for  the  present  year 


The  sessions 
have  no  original 
power  to  order 
mn  assessment. 


The  justices 
cannot  refuse 
s^ning  a  poor 
rate* 


Names  of  Occupiers. 

Description  of  the 
Flremises  they  hold. 

1 
Annual  Value.  , 

Sums  assessed 

sixpence 
the  Pound. 

£.      t. 

rf.   , 

9^. 

«• 

If. 

A.  B. 

A  house  and  garden. 

S 

... 

,K^ 

i 

6 

C.  D. 

A  farm-house,  lands,  \ 
and  buildings. 

100 

» 

^m. 

8 

lO 

^^ 

E.F. 

A  warehouse, 

20 

— 



— 

10 

^ 

And  so  forth. 

1 

! 

* 

Assessors,  A.  B. 
CD. 
E.  F. 
G.H. 


Churchwardens. 
Overseers  of  the  poor. 


By  Stat.  43  EL  c.  2.  §  1.  the  said  rate  and  taxation  shall  be 
made  with  the  consent  of  tivo  Justices,  one  'whereof  is  of  the  quorum^ 
dwelling  in  or  near  the  parish  or  division. 

And  this  consent  is  usually  giv^n  by  the  justices  signing  the 
same,  with  their  allowance  thereupon  thus : 

PJ^,  two  of  his  majesty's  justices  of  the  peace  in  and  for  the  taid 
county,  one  whereof  is  of  the  quorum,  do  consent  unto  and 

aUow  of  this  assessment :    witness  our  hands  the dw  of 

^^ —  J.  P. 

K.  P. 

But  this  consent  is  to  be  understood  of  two  justices  out  of 
sessions ;  for  the  sessions  have  no  original  power  to  order  an 
assessment  to  be  made,  but  only  if  it  come  before  th«n  by  way 
of  appeal ;  for  in  such  case  the  party  would  be  deprived  of  the 
benefit  of  appealing.    2  Ld.  Raym.  798. 

And  if  Uie  justices  refuse  to  sign  and  allow  die  rate,  die  court 

ot  king  s  bench  will  grant  a  mandamus  to  ccmipel  them. 

.^'^^^\^^^''^}';^^^  M.I  Geo.  \.    I  Stra.  S93. 

I  notty  11.    i  Not.  p.  L.  59.     A  mandamus  issued  to  the  justices 

to  sign  a  poor  rate  made  by  the  churchwardens  and  overeeers, 

18 
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Before  the  return,  a  motion  was  made  to  supersecle  it  for  geveral 
objections  to  the  fairness  of  the  rat^ ;  and  that  this  would  be 
speedier  and  better  for  the  poor,  than  to  reserve  the  debate  of 
them  for  a  formal  return.  —  But  by  the  Court :  the  two  justices 
are  necessary  to  sign  the  rate  only  by  way  of  form  ;  for  it  is  tlie 
churchwardens  and  overseers  that  have  the  power  of  making  it ; 
and  whether  it  be  a  fair  rate  or  not,  is  proper  for  the  jurisdiction 
of  the  sessions,  and  was  never  intended  for  our  examination.  The 
supersedeas  being  denied,  the  justices  returned,  that  they  could 
not  allow  the  rate,  it  not  being  a  just  and  proper  rate ;  and  the 
Court  having  before  given  their  opinion  of  diis  upon  the  motion, 
they  resented  this  usage  so  far  that  they  quashed  the  return,  and 
ordered  an  attachment  against  the  justices,  who  thereupon  sub- 
mitted, and  returned  that  they  had  allowed  the  rate. 

Rex  v.  Uttoxeter,  E.  5  Geo.  1.  1  Bott,  77.  1  NoL  P.  L.  59,  The  The  albwance 
aliow'ance  of  the  poor's  rate  by  two  justices  is  merely  a  ministerial  of  a  rate  is  a 
jK^t.  ministerial  act. 

So  also  it  was  determined  in  the  case  oi  Rex  v.  Kynastoru 
1  East.  117.     2  BMy  680.     1  Nol:  P.  L.  59. 

The  43  Eliz,  c.  2.  §  8.    Enacts,    that  the  mayors,   bailifls,  or  43  £Ui.  c.  2. 
other  head  officers  of  every  town  and  place  corporate   and  city,   Officers  of  cor- ^ 
being  justice  or  justices  of  peace,  shall  have  the  same  authority  po****  towns 
withm  their  jurisdictions,  as  well  out  of,  as  at  their  sessions,  if  they  ^*^*  theautho- 
hold  any,  as  is  herein  limited,  to  justices  of  the  county,  or  any  "f^pcaii?*  ^^ 
two  or  more  of  them,  or  to  the  justices  of  peace  in  their  quarter- 
sessions,  and  no  other  justice  or  justices  shall  enter  or  meddle 
there ;  and  that  every  alderman  of  London  within  his  ward  may   Aldcnnen  of 
do  80  much  as  is  allowed  by  this  act  to  be  done  and  executed  by  ^ndon. 
one  or  two  justices  of  peaice  of  any  county. 

§  9.  Enacts,  that  if  a  parish  extend  into  more  counties  than  ^  parish  ex- 
one,  or  part  lie  within  the  liberties  of  any  place  corporate,  and  ^°^"S  ^'^y> 
part  without,  the  justices  of  every  county,  and  the  head  officers  into  lurcTlibei^' 
of  such  place  corporate  shall^intermeddle  only  within  their  liberties,  tics, 
and  every  of  them  respectively  within  their  several  jurisdictions, 
shall  execute  the  ordinances  before-mentioned  concemiufi;  the  no- 
mination of  overseers,  the  consent  to  binding  apprentices,  the 
giving  warrant  to  levy  taxations  unpaid,  the  talcmg  account  of 
churchwardens  and  overseers,   and  the  committing  to  prison  such 
as  refuse  to  account  or  deny  to  pay  the  arrearages  due  upon  their 
accounts ;    and  yet  nevertheless,    the  said  churchwardens  and 
overseers,  or  the  most  part  of  them,  of  the  said  parishes  that  do 
extend  iiito  such  several  limits  and  jurisdictions,  shall,  without 
dividing  themselves,  duly  execute  their  office  in  all  places  within 
the  said  parish,  in  all  things  to  them  belonging. 

After  a  rate  has  been   allowed,  it  shoul^  not  be  altered  by  Rate  not  to  be 
inserting  additional  names,  although  with  the  magistrates'  appro*  altered, 
bation.     Rex  v.  BarratU    2  Dougl,  465. 

In  Rex  V.  Fo%,  T.  27  &  28  Geo.  2.     1  BoU,  78.     1  Nol.  P.  L. 
59.    It  was  decided,  that  a  rate  for  a  borough  cannot  be  made  ^^  f®'  •  bo- 
by  the  overseers  appointed  by  the  justices  of  the  county,  nor  be  '**"ij|^2  ^^'^ 
allowed  by  the  justices  of  a  county.  :  w^^^  ^f  ^ 

But  in  Rex  v.  Gordon,  E.  58  Geo.  3.  \  B.Si  A.  524.  where  a  county, 
parish  contained  within  itself  a  borough  not  co-extensive  with  it, 
and  the  mayor  of  the  borough,  on  a  return  to  a  mandamus  for 
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allowing  a  poor  rate  made  by  the  churchwardeoi  And  overseen  of 
the  whole  parish,  stated  a  custom  which  had  existed  since  th» 
43  Eliz.  c.  2,  of  appointing  separate  churchwardens  and  overseers* 
and  of  making  separate  ratines  for  the  borough  and  for  those  parts 
of  the  parish  which  lay  wiUiout  the  borough ;  it  was  holdm  that 
such  custom  was  invalid,  and  the  return  was  quashed  aceordinglv- 
—  Lord  fflenborough  C.  J.  said  the  9th  section  of  the  4Sd  of  Eltx* 
specifies  and  enumerates  man^  acts  that  may  be  done  separately, 
where  a  parish  is  partly  within  a  town  corporate,  and  partly 
without ;  but  it  does  not  mention  the  act  of  making  rate««  Now 
this  of  itself  affords  a  very  strong  presumption  that  the  legislature 
contemplated  the  making  of  one  entire  rate  for  the  parish ;  and 
besides,  that  section  mer  directing  in  what  way  tne  church- 
wardens and  overseers  are  to  be  appointed,  enacts  expressly  that 
they  shall  without  dividing  themselves  execute  their  office  m  all 
places  within  ,the  said  parish.  That  shews  distinctly  that  one 
rate  only  for  the  whole  parish  must  be  made,  and  prohibits  the 
making  of  separate  rates  by  the  separate  bodies  of  churchwardens 
and  overseers  as  has  been,  according  to  the  custom  stated  in  this 
return,  done  within  this  borough. 

Stat.  59  Geo.  S.  e,  95«  After  reciting  in  its  preamble  that  various 
towns  corporate  and  franchises,  situate  within  one  or  more 
parishes,  and  not  co-extensive  therewith,  have  lone  been  sepa- 
rately assessed  from  the  parish  or  parishes  in  which  they  are 
situate,  and  distinct  overseers  have  been  i^pointed  for  tfaem, 
which,  in  many  cases,  has  been  made  without  authority,  and  yet 
the  reunion  could  not  be  without  manifest  inconvenience  and  hsra- 
ship,  enacts  that  henceforth  all  such  separation  of  towns  corpo- 
rate or  franchises  from  the  parish  or  parishes  in  which  they  are 
situate,  together  with  the  separate  and  distinct  appointment  of 
overseers  of  the  poor  shall  be  deemed  lawful  in  the  same  manner 
as  if  the  said  separation  or  division  had  taken  place  under  the 
authority  of  the  act  of  the  43  Eliz.  Provided  that  nothing  in  this 
act  shall  confirm  any  separation  in  respect  to  maintomnce  c^  the 
poor  or  appointment  of  overseers  in  any  case  where  it  shall  ap- 
pear tiiat  such  separation  has  commenced  within  sixty  years  before 
the  passing  of  this  act. 

Rex  V.  Edtoards  and  Symands^  T.  7  Cteo.  S.  1  Bloc.  Rep.  6S7. 
1  Boti^  78.  1  Nol.  P.  L.  58.  59.  The  defendants  were  justices 
of  the  peace  for  St.  Ives  in  ComtoaU,  and  had  evaded  the  signing 
of  a  poor  rate  in  obedience  to  a  writ  of  mandamus^  by  keeping 
out  of  the  way  so  as  not  to  be  served  with  the  writ ;  and  an  at- 
tachment was  granted  for  the  contempt. 

By  17  Geo.  2.  c*  S.  §  I.  The  churchvoardens  and  overseers  or 
other  persons  authorised  to  take  care  of  the  poor^  shall  cause  public 
notice  to  be  given  in  the  church  of  every  ratejbr  relief  of  the  poor 
allovoed  by  the  justices^  the  next  Sunday  after  sueh  aUo^ooance  ;  and 
no  rate  snail  be  reputed  suffhieni  so  as  to  collect  the  same  unless 
such  notice  shall  have  been  given. 

The  next  Sunday  after  such  allotoance."]  In  Rex  v.  NetociHni 
and  another,  T.  31  Geo.  3.  4  T.  R.  368.  1  B<at.  78. 1  Nd.  P.  L. 
60.  226.  It  was  determined,  that  if  a  poor  rate  be  not  published 
in  the  church  on  the  next  Sunday  after  it  hath  been  allowed  by 
tbe  justices,  it  is  a  nullity,  and  payment  iwder  it  cannot  be  en* 
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forced,  although  not  appealed  against  at  the  sesiuoQs.  And  Ld. 
Ken^  C.  J.  said  it  was  a  radical  defect  in  the  rate  itself,  which 
aothing  could  cure. 

And  by  17  Geo.  2,  c.  S.  §  2.  ihei/ shall  permit  any  inhabitant  to  liupectinf  the 
inspeti  such  rate  at  all  seasonable  times^  poyine  Is* ;  and  shall  eive  ■'**«• 
co^rm  demand,  being  paid  6d.  Jbr  evI!ytx^iufour  names.  nO.i.cS 

f  9.  And  if  any  churchwarden  or  overseer  shall  not  permit  any 
inhabitant  to  inspect,  or  shall  refuse  to  give  copies  as  qforesaid,  tne 
person  offending  shall  Jbr/eit  9XH,  to  the  party  grieved^ 

8.  Remedy  by  Application  to  Two  Justices  out  of  Sessions,  with 
Consent  of  Overseers,  in  Cases  of  Inability  through  Poverty  to 
pay  the  Hate. 

Bj  Stat*  54  Geo.  3.  e.  170.  §  11.  it  is  enacted,  "  that  it  shall  and  si  G.5.  c.  170. 
may  be  lawful  for  any  two  or  more  of  his  majesty's  justices  of  the  Ju«ic«  «jt  M 
p«ce  «:ti.^  for  the  county,  ridkig.  divMion.  or  jurUdiction.  in  J^,V* 
which  any  distnct,  parish,  township,  or  hamlet  shall  be  situated,  p^,|,  officer* 
ia  petty  sessions  assembled,  on  application  made  to  them  by  any  j^y  diKharg* 
person  rated  to  any  rates  or  cesses  within  any  such  district,  town-  paupan  froni 
•hip,  parish,  or  hamlet,  to  be  discharged  therefrom,  and  proof  of  the  payment  «f 
hisar  her  inability  through  poverty  to  pay  such  rate  or  cess,  with  P^°*"  '***^ 
the  consent  of  the  churcnwardens  and  overseers  of  such  district, 
parish,  township,  or  hamlet,  or  of  such  other  person  or  persons  as 
18  or  are  competent  to  act,  under  the  authority  of  any  act  or 
acts  of  parliament,  for  the  ordering,  management,  controul,  or 
direction  of  the  poor  of  any  such  district,  parish,  township,  or 
hamlet,  to  order  and  direct  that  such  person  shall  be  excused 
from  the  payment  of  such  rate  or  cess,  and  to  strike  out  his  or 
her  name  therefrom ;  and  the  sum  at  which  such  person  was  so 
rated  in  such  rate  or  cess  shall  not  thereafter  be  collected,  or  any 
person  or  persons  charged  therewith,  or  in  any  manner  called  or 
liable  to  account  for  the  same,  or  for  omitting  to  collect  or  receive 
the  same.*' 

9.  Appeal:  and  the  Power  of  the  Sessions  thereupon. 

By  4S  El.  c.  %  §  6.  If  any  person  shall  find  himself  grieved  4»  EHs.  c.  f . 
with  any  cess,  or  tax,  or  other  act,  done  by  the  said  churchwar- 
dens, or  other  persons,  or  by  the  said  justices  of  peace,  then  it 
shall  be  lawful  tor  the  justices  of  peace  at  thejr  general  quarter 
sessions,  or  the  greatest  number  of  them,  to  take  such  order 
therein  as  to  them  shall  be  thought  convenient,  and  the  same  to 
conclude  and  bind  all  the  said  parties. 

By  the  17  Geo.  2.  c.  S8.  §  4.  If  any  person  shall  find  himself  ag-  n  G.  s.  c.  si. 
grieved  by  any  rate  or  assessment  maae  for  the  relief  of  the  poor, 
or  shall  have  any  material  objection  to  any  person's  being  put  on 
or  left  out  of  such  rate,  &c.  or  to  the  sum  cnarged  on  any  person 
therein ;  or  shall  find  himself  aggrieved  by  any  neglect  or  thing 
done  or  omitted  by  the  churchwardens  and  overseers,  or  by  any 
of  the  justices ;  he  may,  giving  reasonable  notice  (see  Form,  posti) 
to  the  churchwardens  or  overseers,  appeal  to  the  next  sessions 
for  the  county,  riding,  division,  corporation,^ or  franchise,  where 
the  parish,  township,  or  place  lies,  and  the  justices  then  assembled 
shall  receive  such  appeal,  and  hear  and  fmally  determine  the 
same;  but  if  reasonable  notice  was  not  given,  then  they  shall 
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17  G.  2.  c  38.    sdj^^''^  ^^^  appeal  to  the  next  quarter  sessions,  and  then  and 

there  finally  hear  and  determine  the  same. 

§  5.  Provided,  .that  in  all  corporations  or  franchises  not  having 
four  justices  of  the  peace,  the  appeal  may  be  to  the  next  general 
or  quarter  sessions  for  the  county,  riding,  or  division  wherein  such 
corporation  or  franchise  is  situate. 

§  6.  And  on  all  appeals  from  rates  and  assessments,  the  justices 
shiill  amend  the  same  in  such  manner  only  as  shall  be  necessary 
for  giving  relief,  without  altering  such  rates,  &c.,  with  respect  to 
other  persons  mentioned  in  the  same  ;  but  if  upon  an  appeal  from 
the  whole  rate,  it  shall  be  found  necessary  to  quash  or  set  aside 
the  same,  then  they  shall  order  and  direct  tlie  churchwardens  and 
overseers  to  make  a  new  and  equal  rate. 
^0*^  Also  by  §  4.     The  court  may  award  to  the  party  for  whom 

such  appeal  shall  be  determined,  reasonable  costs,  as  in  cases  of 
settlement  by  8  &  9  ^.  3.  c.  SO. 
41  G.3.  c.  23.        And  n^j^  [,y  j.j,e  4, J  Q^^  3^  ^^  23.  U.  K.     Several  important  pro- 
visions relative  to  appeals  against  poor  rates  have  been  enacted. 
On  appeal.  By  ^  1.     It  is  enacted,  that  upon  all  appeals  from  poor  rates, 

quarter  Bcsnons  the  sessions  shall  (in  all  cases  where  they  shall  see  just  cause  to 
may  amend  gjyg  relief)  amend  such  rate  or  assessment,  either  by  inserting 
"ZaSX  "'^'^^'^  or  striking  out  the  name  of  any  person,  or  by  alterini 
may  quu^  ^^  ^^^  therein  charged  on  any  person^  or  in  any  other  manner 

wholly.  which  the    court   shall   think  necessary  for  giving  relief,  and 

without  quashing  or  wholly  setting  aside  such  rate,  ^c. ;  provided 
always,  that  if  the  court  shall  think  it  necessary  for  giving  relief 
to  the  person  appealing  that  the  rate,  &c.  should  be  wholly  quash- 
ed, they  may  quash  the  same. 
When  rate  is  By  §  3.  If  the  said  court  of  general  or  quarter  sessions  shall, 

quashed,  the  on  appeal,  order  any  rate  or  assessment  for  the  relief  of  the  poor 
court  may  order  ^^  y^^  quashed,  the  said  court  may  order  any  sum  in  such  rate 
the  sum  charged  ^,'  ^  j.    c  u  « 

not  to  be  paid      ®'  assessment  on  any  person,  or  any  part  of  any  such  sum,  not 

and  may  stop'  to  be  paid,  and  then  no  proceedings  shall,  afler  such  order,  be 
proceedings.  commenced ;  or  if  any  proceedings  have  been  previously  com- 
menced, they  shall  be  carried  on  no  further. 
Notice  of  appeal  By  §  4.  All  notices  of  appeal  against  any  rate  or  assessment 
to  I'®  P^"*  ^  for  the  relief  of  the  poor  shall  be  in  writing,  and  signed  by  the 
wudeiu  and  person  giving  the  same,  or  his  attorney  on  his  behalf,  and  shall 
overseen  in  ^^  delivered  to  or  lefl  at  the  places  of  abode  of  the  churchwar- 
writing.  dens  and  overseers,  or  any  two  of  them ;  and  the  particular  causes 

or  grounds  of  appeal  shall  be  stated  and  specified  in  such  notice, 

and  upon  the  hearing  of  the  appeal,  no  other  cause  or  ground  of 

appeal  than  such  as  are  or  is  stated  and  specified  in  t£ie  notice 

shall  be  examined  or  enquired  into  by  the  court. 

If  the  parties  By  §  5.  Provided  nevertheless,  that  with  the  consent  of  the 

consent,  app^    overseers,  signified  by  them  or  their  attorney  in  open  court,  and 

Sth  u^hMd  e   ^^^^  consent  of  any  other  person  interested  therein,  such 

not  d^n.     ^^   sessions  may  proceed  to  hear  and  determine  the  same,  although 

no  notice  thereof  have  been  given :  and  also  by  like  consent,  may 
hear  and  decide  upon  grounds  not  stated  or  mis-stated  .in  auch 
written  notice,  where  a  written  notice  shall  have  been  given. 
Notice  of  appeal  By  §  6.  Where  the  ground  of  appeal  is,  because  any  other  per- 
to  be  ahK>  given  gon  IS  rated,  or  omitted  to  be  rated,  in  the  said  rate,  or  rated  at 
m^mnti^  to  the  ^^y  greater  or  less  sum  than  that  at  whicli  he  ought  to  be  rated, 
toTMwi"*         ^^  ^^y  ^^V  ^^^  which  may  require  alteration  in  the  rate,  with 
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respect  to  any  other  person  ;  notice  of  appeal  must  also  be  given  41  g.  3.  c.  S9. 
in  writing  as  aforesaid,  not  only  to  the  churchwardens  and  over- 
seers, or  any  two  of  them,  but  also  to  the  other  person  so  inte- 
rested in  the  event  of  the  appeal,  which  person  shall  be  heard  if 
he  so  desires,  and  the  sessions  may  order  such  person  s  name  to 
be  inserted  or  rated  at  any  sum,  or  struck  out  or  the  rate,  or  the 
sum  at  which  he  is  rated  altered,  as  the  court  shall  think  right, 
and  the  proper  officer  of  the  court  shall  immediately  so  alter  or 
add  to  the  rate. 

By  §  ?•  And  if  upon  the  hearing  of  any  appeal  from  or  against 
any  rate  or  assessment,  the  court  shall  order  any  person's  name 
to  be  inserted  therein,  and  him  to  be  assessed  at  any  sum  of 
money,  or  shall  order  the  sum  at  which  any  person  is  therein  as« 
sesseAo  be  increased,  then  every  sum  at  which  such  person  shall 
be  so  ordered  to  be  assessed,  or  to  be  increased,  or  so  much 
thereof  as  shall  not  have  been  already  paid,  shall  be  recovered  in 
the  same  manner  as  if  he  had  been  originally  named  in  such  as« 
sessment,  and  assessed  at  such  sum. 

And  by  §  8.  If  upon  the  hearing  of  any  such  appeal,  the  court 
of  general  or  quarter  sessions  shall  order  the  name  of  any  person 
to  be  struck  out,  or  the  sum  rated  on  such  person  to  be  lowered ; 
and  if  it  shall  be  made  appear  to  the  said  court,  that  such  person 
hath  previously  to  the  hearing  of  such  appeal,  paid  any  sum  in 
consequence  of  such  assessment,  which  ne  ought  not  to  have 
paid,  or  beei^  charged  with,  in  every  such  case  the  said  court 
shall  order  the  repayment  thereof  by  the  said  churchwardens  and 
overseers  to  the  person  who  paid  the  same,  together  with  all  rea-^ 
sonable  costs,  charges,  and  expences,  occasioned  by  such  person's 
having  paid  or  been  required  to  pay  the  same :  whicli  said  sum 
so  ordered  to  be  repaid  shall  together  with  the  said  costs,  &c.,  be 
levied  and  recovered  from  the  said  churchwardens  and  overseers, 
or  any  of  them,  by  distress,  and  all  such  means  as  the  poor-rate 
assessment  may  by  law  be  levied  or  recovered. 

Rex  y.  Si.  Mary^  Taunton,  E.  12  Geo.  1. 1  Bott,  274.  The  clause 
of  48  Elm  Cm  2.  gives  the  justices  and  sessions  of  boroughs  power 
over  appeals  against  rates  made  for  the  places  within  the  borough, 
exclusive  of  the  county. 

In  Rex  V.  Atkms^  M.  31  Geo.  3.  4  T.  R.  12.  1  BoHy  287.  2  NoL  Appe«l  must  be 
P.  Lm  397.    It  appeared  that  the  rate  was  made  in  October  1789,  ***  *^*  "*|^ 
and  allowed  in  the  November  following,  against  which  the  defend-  JJ^2[iJ^™ce. 
ant  appealed  to  the  next  Easter  sessions,  when  the  appeal  was 
dismissed  with  costs,  because  it  was  not  made  to  the  next  sessions. 
^  The  rate  and  order  of  sessions  being  removed  by  certiorari^ 
the  court  without  hearing  any  argument  confirmed  the  order  of 
sessions  on  the  authority  of  Rex  y.Penrtfn^  St  Rex  v.  Micklefield, 

Rex  ▼.  Coode  and  others,  T.  24  Geo.  3.  1  Bott,  281.  2  Not  P.  L.  What  are  the 
897.  402.    The  next  sessions  means  the  next  to  which  the  party  ^^^  •esnooi. 
can  by  possibility  appeal  afler  being  aggrieved  by  the  rate ;  and 
this  is  always  a  question  of  fact. 

So  also  it  was!  adjudged  in  Rex  v.  Justices  of  the  East  Riding 
of  Yorkshire.    £.19  Geo.  3.    2  Boti^  727.  2  Nol.  P.  L.  409. 

Rex  V.  The  Justices  of  Sussex,  H.  52  Geo.  3.  15  East,  206.  Bott,  OneinterveDing 
Contm  1 .  2  Nol.  P.  L.  401 ,  439.  A  mandamus  was  moved  for  to  the  ^^^i^^f  * 
defendants,  to  cause  continuances  to  be  entered  on  the  appeal  of  ^/^[^cUhe'  * 
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fV.  Rickwoody  G.  Dawton^  and  four  others,  i^^ainst   a  poor's  rate 
to  the  next  general  quarter  sessions,  and  at  .such  sessions  to 
hear,  and  determine  the  same.  —  Tlxe  affidavit  of  DavHon^  one 
of  the  appellants,  stated  that  on  the  5th  of  October  last  a  poor's 
rate  was   allowed  by  two  justices^  and   on   the  following  day 
iSunday)   it  was  published  in  the  parish  church    of  Horsham^ 
That  the   Michaelmas    quarter    sessions  were  holden   at    Pet^ 
•worthy  on  the  8th  of  October ^  there  being  only  one  intervening 
day  between  the  publication  of  the  rate  and  the  quarter  ses- 
sions, which  was  too  short  a  time  to  inspect  the  cate,  to  see 
•if  the  inequalities  in  the  former  rate  had  been  continued,  and 
whether  the  property  omitted  in  former  assessments  had  been  in* 
serted  in  the  rate,  so  as  to  determine  the  deponent  whether  or 
not  to  appeal  against  it  at  the  said  sessions.    The  affidavil^f  the 
attcvrney  for  the  appellants  also  stated  that  after  giving  due  notice 
of  app^  to  the  several  persons  interested,  the  appeal  was  entered 
for  trial  at  the  last  sessions  held  at  Chichester^  when,  afler  proof  of 
the  service  of  the  notice,  objections  were  taken,  1st,  that  the  ap- 
peal was  out  'of  time  because  not  lodged  at  the  October  sessions 
preceding :  2dly,  that  notices  of  appeal  should  have  been  sepa- 
rately given  by  each  appellant,  and  not  one  conjoint  notice.  That 
the  court  determined  the  notice  bad  cm  both  grounds,  and  upon 
this  confirmed  the  rate  with  costs.     The  nptice  given  was  signed 
by  the  six  appellants,  and  stated  the  causes  of  appeal ;  1st,  that 
several  persons  (nominatim)  were  not  in  any  manner  rated  for  the 
lands,  &c.  occupied  by  them :  2dly,  that  several  persons  (nofima- 
tim)  were  rated  at  much  less  and  not  enough  in  proportion  with 
the  appellants  for  the  premises  in  their  occupation.    Petvoorth  is 
distant  from  Horsham^  where  the  appellants  resided,  about  eighteen 
miles.    The  affidavit  of  the  parish  officers  opposing  the  rule  stated 
that  in  the  evening  of  the  6th  of  October y  after  the  rate  was  published 
in  the  church,  a  vestry  was  held,  at  which  two  of  the  appellants 
were  present,  and  no  application  was  then  made  by  them  to  in- 
spect the  rate.     [Lord  EUenborough  C.  J.  asked  why  the  parish 
officers  made  thefa:  rate  so  close  upon  the  time  of  the  sessions ;  it 
appeared  as  if  they  had  done  it  with  a  view  of  ousting  the  parties 
of  their  appeal.     The  Court  had  decided  that  morning  that  the 
next  sessions  meant  the  next  practicable  sessions  at  which  an 
effectual  appeal  could  be  lodged.     If  by  th^  late  publication  of 
the  rate  the  parties  are  driven  into  su<^    a    narrow  point  of 
time  as  not  to  be  able  to  make  an  effisctual  appeal  at  the  next 
jBessions ;  those  must  be  considered  the  next  when  such  appeal 
can  be  made  effectually.]  They  then  objected,  2<Uy,  that  the  ap- 
pellants should  not  have  given  a  joint  but  separate  notices* 

But  in  support  of  the  rule.  Rex  y.  White,  4  T.  i?.  771*  was 
cited  as  an  authority  to  shew  that  parties  who  have  several  grounds 
of  complaint  may  notwithstanding  join  in  an  appeal  against  a 
poor's  rate.  —  Lord  EUenboroiigh  C.  J.  said,  that  he  thought  that 
case  which  had  been  much  considered,  was  authority  sufficient  to 
support  the  present  appeal ;  and  the  rule  for  a  mawiamut  was 
granted. 

Rex  V.  The  Justices  of  London,  15  East,  632.  Bott,  Cant.  2.  Aft 
appeal  against  a  poor's  rate  in  London  or  Middlesex  must  be  made, 
M  m  all  other  x:ountie8,  to  the  next,  (i.  e.  next  practicable)  general 
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quarter  gesdons ;  though  the  ttat.  17  Geo.  2.  c.  S8.  ^  4.  in  its  terms 
^ves  the  appeal  to  the  neyX general  or  quarter  gesaions ;  it  appear- 
ing from  other  parts  of  the  act  as  well  as  from  other  acts  in  pari 
materiat  that  those  terms  are  used  synonimously,  and  though  in 
the  two  coimties  named  there  are  four  general  as  well  as  four 
general  quarter  sessions. 

Rex  v.  The  Justices  of  Suffolky  T.  58  Geo.  3.  \  B.  8^  A.  640.  By 
a  local  act  the  management  of  the  poor  of  a  town  was  vested  in 
certain  persons,  who  were  empowered  to  make  rates,  and  an  ap- 
peal was  ffiven  to  the  party  aggrieved  to  the  town  sessions  against 
every  such  rate ;  and  a  further  appeal,  if  required,  to  the  county 
•essioDS,  An  appeal  ajeainst  four  rates  being  entered  at  the 
January  town  sessions,  &ur  grounds  of  appeal  were  specified  in 
the  notice ;  the  party  being  dissatisfied  made  a  further  appeal  to 
the  county  sessions,  and  two  other  grounds  of  appeal  were  added, 
the  fourth  being  that  the  party  was  rated  in  respect  of  his  lands 
in  a  higher  proportion  than  all  the  other  inhabitants  mentioned  in 
the  rate.  The  Court  of  K.  B.  held,^r^,  that  one  appeal  against 
the  four  rates  was  sufficient ;  secondly^  that  it  was  not  necessary 
to  ffive  notice  of  appeal  to  all  the  inhabitants  named  in  the  rate ; 
and,  thirtUyf  that  tne  appellant  must,  at  the  county  sessions,  be 
confined  to  the  original  grounds  of  appeal  at  the  town  sessions. 

Next  sessions  also  means.  '  next  c^er  the  allowance,'  Rex  v. 
Atkinsy  M.  SI  Geo^S.  if  T.  R.  12.  I  Bott,  2S7.  2Nol.  P.L.S97. 
Rex  v.  Justices  of  Sussex,  H.  37  Geo.  8.  7  T.  R.  107.  2  Bott, 
728.  The  appeal  may  be  made  to  an  adjourned  sessions.  And  in 
this  case  Lord  Kenyon,  C.  J.  referred  to  the  case  of  Rex  v.  Monks, 
Risboroughs  (2  Bott.  723.)  and  Rex  v.  Hinderclave,  (2  Bott.  723.) 

Rex  V.  Justices  of  Berkshire.  H.  27  Geo.  2    1  Bott,  274.  2  Nol.  Of  the  nodcm. 
P»  L.  424.     If  the  ground  of  appeal  against  a  poor  rate  be,  that 
certain  persons  are  omitted  in  the  rate,  the  names  of  those  per- 
sons should  be  specified  in  the  notice  of  appeal. 

See  also  Rex  v.  Justices  of  Sussex,  (anfe,  p.  104.)  as  to  joint 
and  several  notices. 

Rex  V.  the  Justices  of  Essex.      E.  40  Geo.  3.      8  T.  R.  58Sw  The  mnoiis 
2  Bott,  757-     2  N<A.  P.  L.  475.     The  reverend  J.  R.  H.  gave  euinot  awsrd 
notice  of  his  intention  to  appeal  to  the  quarter  sessions  in  Essex,  ^'^^^  unlen  the 
sgainst  a  pate  made  for  the  relief  of  the  poor  of  the  parish  of  2J^^^ 
Upminster,  and,  on  the  day  before  the  sessions,  countermanded  termiiuMl.   ^ 
his  notice ;  whereupon  the  parish  officers  of  Upminster  applied  to 
the  sessions  for  the  costs  to  which  they  had  been  put  in  prepar- 
ing to  resist  the  appeal,  under  the  statute  17  Geo.  2.  c.  38.  §  4. 
But  the  court  of  quarter  sessions  thinking  they  had  no  authority 
under  the  statute  to  give  costs,  as  no  appeal  was  entered,  refused 
to  hear  the  evidence  which  the  parish  officers  were  prepared  to  offer, 
in  order  to  shew  that  they  had  been  unnecessarily  put  to  great  ex- 
pence.    On  motion  for  mandamus.   Per  curiam.   The  quarter  ses- 
sions have  no  authority  to  award  costs  under  the  statute  17  Geo.  2. 
c.  38.  unless  an  appeal  has  been  entered  and  determined*    The  de- 
termination of  the  appeal  is  a  condition  precedent  to  the  power  to 
give  costs,  the  woros  of  the  act  being,  "  may  award  to  the  party  for 
whom  sudi  appeal  shall  be  determined  reasonable  costs,"  &c.  and 
the  subsequent  words,    "  in  the  same  manner  that  they  are  em- 
powered to  do  in  case  of  appeals  concerning  the  settlement  of 
poor  persons/*  &^  only  relate  to  the  mode  in  which  those  costs 
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are  to  be  recovered :  By  referring  to  the  former  statute  under 
which  costs  may  be  given  in  two  instances,  and  by  mentioning 
only  one  of  those  instances  in  the  latter  statute,  it  is  evident  that 
the  legislature  did  not  intend  by  the  latter  to  authorise  the  ses- 
sions to  give  costs  in  both  cases.     Rule  refused. 

^V\nch  party  In  the  case  of  Rex  v.  Newbury,  M.   32  Geo.  3.     4  T.  JR.  475. 

shall  begin.  1  Bott^  289.    2  Nol,  P.  L.  440.     Upon  an  appeal  against  a  poor 

rate  the  question  was,  which  party  should  begin  ?  The  Court 
said,  that  where  the  appellant  alleges  that  he  has  no  rateable  pro- 
perty within  the  place,  the  respondents  should  first  shew  that  he 
has  some  property  liable  to  be  rated ;  for  it  is  impossible  for  the 
appellants  in  the  first  instance  to  prove  the  negative.  And 
«7.  Heytvood^  amicus  curia,  said,  that  in  Yorkshire,  where  more 
appeals  of  this  kind  were  lodged  than  in  any  other  county,  when 
the  appellant  objected  to  his  being  rated  at  all,  it  is  the  practice 
for  the  respondents  to  begin ;  but  if  he  object  to  the  quantum  of 
the  rate,  then  the  onus  lay  on  him. 

Where  the  ap-        Rexv.  Topham,  T.  50  Geo.  3.     12  East,  546.    Bott,  Cont.  63. 

pellant  disputes    |  jv^/,  p,  j^^  174,,     Tiie  defendant  appealed  against  a  poor's  rate 

^^^^  ^^   made  for  the  township  of  Gj-eat  Drijield,  in  the  East  Riding  of 
lum'of  the'ratc,  ^^®  County  of  York,  and  the  sessions  confirmed  the  rate,  subject 
it  is  Dot  suffi-      to  the  opinion  of  this  Court  on  the  following  case : 
cient  for  the  The  defendant  was  rated  as  occupier  of  property  of  the  annual 

respondent  to  value  of  250/.,  and  he  appealed  against  the  ikte,  giving  notice  of 
"^^^^lantUhi  *^*  grounds  of  his  appeal ;  1st,  Tliat  he  had  no  rateable  property 
^NMssion  of  ^^  ^^^  parish ;  and  2dly,  That  he  had  not  rateable  property 
tome  rateable  to  the  amount  at  which  he  was  rated.  On  the  part  of  the  re- 
property  within  spondents  it  was  proved  that  the  appellant  was  in  the  annual 
the  pansh,  Uiey  receipt  of  tertain  tithe  rents,  originatmg  in  the  Driffield  inclosure 
some OTdb^fe^  *"^*>  ®^ ^^  annual  value  of  6s.  Sd.  It  was  further  proved  that 
groundfor the  certain  other  sums  were  received  by  him  for  tithe  rents,  but  there 
(imovn^  at  which  was  no  proof  of  their  amount.  Here  the  respondents  closed 
they  charge  the  their  case,  insisting  that  as  they  had  proved  the  appellant  to  be 
party  in  the  \^  possession  of  some  rateable  propeity,  it  was  incumbent  on  him 
™**'  to  prove  that  in  fact  he  had  been  over-rated.    The  appellant 

on  the  contrary  insisted  that  this  composition  or  rent  was  not 
rateable  at  all.  The  sessions  held  that  it  was  rateable.  The 
appellant  then  contended  that  as  there  was  no  proof  of  any  spe- 
cific sum  having  been  paid  beyond  the  6^.  Sd.,  the  rate  ought  to 
be  amended  by  inserting  that  sum  instead  of  the  250/.  The  sessions 
held  that  the  proof  of  over-rating  lay  on  the  appellant,  and  con- 
firmed the  rate  generally.  The  act  referred  to  was  one  passed  in 
the  14  Geo.  2.  c.  11.  for  dividing  and  inclosing  open  fields,  &c. 
in'Great  and  Little  Driffield,  and  for  settling  certain  yearly  pay- 
ments to  the  prebendary  of  Driffield,  in  lieu  of  tidies  pursuant  to 
an  agreement  and  award  made  for  those  purposes,  it  states  thit 
by  an  iigreement  tripartite  made  between  the  lord  of  the  manor 
and  owner  of  several  lands,  &c.  the  prebendary  of  Driffidtif  and 
his  lessee,  to  which  prebend  tithes  of  com,  grain^  hay,  wool,  and 
lamb  belonged ;  and  the  vicar  and  others  named,  owners  and  pro- 
prietors of  lands,  &C.,  the  inclosure  of  these  townships  was  to  be 
made  in  the  manner  tJierein  stated,  and  that  a  certain  compasHion 
in  money  was  to  be  paid  by  the  land-owners  to  the  prebendary  for 
the  time  being,  and  his  lessee,  &c.,  in  lieu  of  the  tithes;  end  thiU 
for  fixing  and  settling  the  said  yearly  rents  9sA  compositioiis  in 
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lieu  of  the  tithes  all  the  partiefl  had  appointed  certain  referees  it,  t.  Topbim. 
who  had  awarded  to  the  prebendary  of  Driffield  for  the  time  being 
and  his  successors,  &c.  *'  as  a  yearly  rent  or  composition  in  lieu 
of  the  tithes  of  corny  grain,  and  hay  therein,  the  rent  or  sum  of 
267/.  being  after  the  rate  of  1/.  10«*  for  every  oxgang,  and  in  lieu 
of  the  tithes  of  wool  and  lamb,  the  yearly  rent  or  sum  of  SO/.  &c" 
The  act  therefore  proceeded  to  give  effect  to  such  agreement  and 
award,  and  enacted  that  in  lieu  and  satisfaction  of  the  tithes  there 
should  be  the  said  several  yearly  composition  rents  or  sum  of  267/. 
&c.  issuins  out  of  the  saia  inclosed  lands,  &c.  to  be  paid  by  the 
owners  and  proprietors  thereof  in  certain  proportions  to  be  ascer- 
tained by  the  commissioners,  and  th^t  if  the  said  annual  compo^ 
sUion  rents  should  be  in  arrear,  the  prebendary  for  the  time  bemg, 
&c.  might  enter  and  distrain  in  the  particular  lands  charged,  &c. 
And  that  in  all  future  rates  and  levies  in  the  said  townships,  the 
said  composition  rents  should  be  assessed  in  the  same  proportion 
as  the  other  landholders.  —  Lord  Ellenborough  C.  J.  said,  The 
question  is,  whether  a  person  who,  I  will  suppose  for  the  present, 
is  liable  to  be  rated  for  something  beyond  the  6s.  Sd.,  can  be  rated 
to  the  amount  of  250^.,  and  then  left  to  pare  down  that  assess- 
ment upon  an  ^peal  to  the  amount  which  it  ought  to  be.  He 
might  as  well  have  been  charged  to  the  extent  of  50,0001.  It  is 
not  stated  as  a  fact  in  the  case  that  the  appellant  was  in  the 
receipt  of  the  rents  and  compositions  to  the  amount  of  2501. 
If  the  sessions  have  proceeded  upon  what  the  Court  has  said  in 
some  cases,  that  if  the  party  rated  have  rateable  property  in  the 
parish  they  will  not  inquire  into  the  quantum  of  the  rate,  they 
have  egregiously  mistaken  the  Court.  When  the  question  before 
the  sessions  is  upon  the  quantum  of  the  rate,  the  officers  making 
it  must  shew  to  the  justices  some  probable  ground  for  the  amount 
at  which  they  charge  the  party  in  the  rate.  The  mischief  of  any 
other  rule  would  be  enormous :  a  small  occupier  may  be  rated  at 
once  in  the  round  sum  of  1000/.,  and  left  to  struggle  his  way  out 
of  that  charge  as  he  can.  —  For  the  appellant  it  was  observed, 
that  the  question  made  at  the  sessions  was,  whether  the  appellant 
should  begin  by  proving  his  case,  that  he  was  over-rated ;  or 
whether  the  parish  officers  should  besin  by  proving  a  probable 
case  for  rating  the  appellant  at  so  much.  On  which  Le  Blanc  J. 
said,  the  Court  would  have  no  difficulty  in  dealing  with  that  naked 
proposition  whenever  it  should  be  brought  nakedly  before  them. 
The  case  was  sent  back  to  sessions. 

Rex  V.  Prosser,  and  others.    M.  31  Geo.  3.       4/  T.  R.  17.  Wliomaybe 
1  Boit,  287.    2  Nol.  P.  L.  508.     On  an  appeal  against  a  poor  witnesses. 
rate  because  certain  persons  were  omitted  to  be  rated,  it  was 
determined,  that  a  parishioner  who  is  liable  to  be  rated,  but  who 
is  not  in  fact  rated,  is  a  competent  witness  to  prove  tlie  rateability 
of  appellants. 

And  by  stat.  54  Geo.  3.  c.  170.  §  9.  It  is  enacted,  that  no  inha-  54  G.  3.  c  170. 
bitant  or  person  rated  or  liable  to  be  rated  to  any  rates  or  cesses  $  ^ 
of  any  district,  pdrish,  township,  or  hamlet,  or  wholly  or  in  part  l">hirfjitMitsnot 
maintained  or  supported  thereby,  or  executing  or  holding  any  tentwUnaMwin 
office  thereof  or  therein,  shall,  before  any  court  or  person  or  oertein  cases  oa 
persons  whatsoever,  be  deemed  and  taken  to  be  by  reason  thereof  behalf  of  or 
an  incompetent  witness  for  or  against  such  district,  parish,  town-  *^^  ^^ 
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ship,  or  hamlet,  in  any  matter  relating  to  sach  rates  or  cesses* 
any  law,  usage,  statute,  or  custom,  to  the  contrary  in  anywise 
notwithstanding. 
17  G.  a.  c.  38.  By  17  Geo.  2.  c.  38.  j  13.  True  copies  of  the  rate  shall  be  en- 
After  appeal  tered  in  a  book,  by  the  churchvmrdens  and  overseers^  vatthinjour- 
rates  to  be  en-  teen  days  after  aU  appeals  from  such  rates  are  determined  ;  and 
tered  in  a  book.   ^^  ^^'^  attest  the  same,  by  putting  their  names  thereto  ;  and  all 

such  books  shall  be  kept  by  the  churchwardens  and  overseers  Jbr 
the  time  beings  in  some  puilic  or  other  place  in  the  parish^  tofom- 
ship,  or  place  ivhereto  all  persons  assessed  or  liable  to  be  assessed 
may  freely  resorty  and  shall  be  delivered  over  from  time  to  time 
to  the  neoo  churchwardens  and  overseers,  as  soon  as  they  enter 
into  their  said  offices,  to  be  preserved  as  aforesaid,  and  shall  be 
produced  by  them  at  the  sessions  when  an  appeal  is  to  be  heard, 

10.  Of  Distraining  for  the  Poor  Rate* 

43  Eliz.  c.  9.  By  43  Eliz.  c.  2,  §  4.  It  shall  be  latv/ul  as  weU  for  the  present 

^^***^jj'     as  subsequent  churchwardens  and  overseers,  or  any  of  them,    by 
^^      y  ^      '  warrant  Jrom  any  txoo  such  Justices,  one  whereof  is  of  the  quonun, 

to  levy  the  said  sums,  and  aU  arrearages  qf  every  one  that  shall  refuse 

to  contribute  according  as  they  shall  be  assessed,  by  distress  and  sale. 

17  G.  2.  c.  38.         And  by  the  17  Geo.  2.  c.  38.  §  7.     The  goods  of  any  person 

assessed  and  refusing  to  pay,  may  be  levied  by  warrant  of  atsiress, 
in  any  place  within  the  county  or  precinct ;  and  if  sufficient  dis- 
tress cannot  be  found  within  the  county  or  precinct,  on  oath  made 
thereof  before  a  justice  of  any  other  county,  &c.  (which  oath  shall 
be  certified  under  the  hand  of  such  justice  on  the  warrant)  the  goods 
may  be  levied  in  such  other  county  or  precinct,  by  virtue  of  such 
warrant  and  certificate  ;  and  if  any  person  shall  jfind  himself  a£- 
Appeal.  grieved  by  such  distress,  he  may  appeal  to  the  next  sessions  for  Uke 

county  or  precinct  where  the  assessment  was  made,  and  the  justices 

there  are  required  to  hear  andfnaUy  determine  the  same. 

54  G.  3.  c.  170.       By  Stat  5^  Geo*  3.  c.  170.  ^  12.  It  is  enacted,  "  that  the  goods 

$  13*  and  chattels  of  any  person  or  persons  neglecting  or  refusing  to 

Distress  for         p^y  ^^^y  g^QJ  ^j.  gujQg  ^f  money  legally  assessed  on  and  due  firom 

if'm>ttote    ^  *^*°^»  ^^^*  ^^  them  in  respect  of  any  rate  for  the  relief  of  the  poor, 
found  within       church  cess,  or  highway  cess,  of  any  district,  parish,  township,  or 
the  district,  &c.  hamlet,  for  the  space  of  seven  days  after  the  same  shall  have  been 
may  be  made       legally  demanded  of  him,  her,  or  them,  shall  and  may  be  dis- 
outof  the dis-     trained,  not  only  within  such  district,  parish,  township,  or  ham- 
let, but  also  within  any  other  district,  parish,  township,  or  hamlet 
within  the  same  county,  riding,  division,  or  jurisdiction ;  and  if 
sufficient  distress  cannot  be  found  within  the  same  county,  riding, 
division,  or  jurisdiction,  then,  upon  oath  thereof  made  before  any 
one  or  more  Justice  or  justices  of  the  peace  of  any  other  county, 
riding,  division,  or  jurisdiction,  in  which  any  of  the  ffooda  or 
chattels  of  such  persons  shall  be  found,  which  oath  such  justice 
or  justices  are  hereby  reqtdred  to  administer  and  certify,  by  in* 
dorsing  in  his  or  their  respective  handwriting,  his  or  their  luune 
or  names,  on  the  warrant  granted  to  make  such  distress,    the 
goods  and  chattels  of  the  said  person  or  persons  so  neglecting  or 
refusing  to  pay  as  aforesaid,  shall  be  subject  and  liable  to  suck 
distress  and  side,  in  such  other  county,  riding,  divisiony  or  juri«« 
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Miction,  where  tke  same  ihall  be  found ;  and  may,  bj  ▼irtue  of 
Mch  wamnt  and  certificate,  be  dlatratned  and  aofd  in  the  tame 
Bflaner  as  if  the  same  had  been  found  within  the  district,  parish, 
towodilp,  or  hamlet,  in  or  for  which  such  rate  or  cess  haa  been 
nude  or  was  due.** 

By  41  Geo.  S.  c.  23.  §  1.  If  the  sessions  should  quash  the  rate,  41  O.  s.  cSS. 
all  the  sums  of  money  b^  such  rate  charged  on  any  person,  shall  If  ntobcqaMb- 
oe? ertheless  be  levied  m  the  same  manner  as  if  no  appeal  had  *^*  ^^  ">°^ 
been  made  affainst  such  rate ;  and  such  sums  when  levied  or  re*  v^^S^JS^ 
coTered,  shaU  be  taken  as  payment  on  account  of  the  next  eflfec-  ^  paymmt  on'' 
tire  rate  made  for  the  relief  of  the  poor  of  the  same  parish,  town-  aceount  of  the 
ih\p,  Tilly  or  place.  next  eAcdfe 

By  i  2.  Such  sums  shall  be  levied  and  recovered  by  distress  '*^* 
and  all  other  lawful  ways  and  means,*notwithstanding  the  person  so  Notice  of  qipeal 
nted  or  any  other  person  shall  have  given  notice  of  appeal  against  °^^P^*°* 
luch  rate.*Fkt)vided,  that  if  notice  be  given  as  in  this  act  mentioned  ^„  ^^  »nmt 
{»tt§4h  anUt    p.  102.)  to  any  two  of  the  churchwardens  and  than  that  mmm- 
arerseen,  then  after  the  giving  such  notice,  and  till  the  appeal  cdin  tholMt 
syi  fasTe  been  heard  ana  determined,  no  proceedings  shidl  be  ^^ctiTo  mo. 
commeoced  or  carried  on  to  recover  a  greater  sum  from  such 
person,  than  he  or  the  occupier  of  the  same  premises  shall  have 
been  rated  in  the  last  effective  rate. 

Bj  ^  3.  If  the  court  shall  order  any  rate  or  assessment  to  be 
quadied,  they  may  order  any  sum  charged  on  any  person,  or 
any  part  of  it,  not  to  be  pud,  and  in  that  case  no  proceedings 
ihill  be  commenced,  or  being  commenced,  be  carried  on  ror 
^  purpose  of  enforcing  the  payment  of  any  sum  so  ordered  not 
to  be  paid. 

Bt  i  7.  If  the  court,  upon  hearing  an  appeal  asainst  any  rate, 
dtall  order  the  name  of  any  person  to  be  inserted  therein,  and 
tlat  such  person  shall  be  rated,  or  shall  order  the  sum  at  which 
any  person  is  already  rated  to  be  increased,  such  several  sums  so 
iuerted  or  increaaed,  shall  be  recoverable  in  the  same  manner  as 
if  they  had  been  originally  inserted. 

But  by  HoU  C.  J.  in  the  case  of  Tracei^  and  Talbot,  T.  3  Ann.  Oath  of  the  n. 
^SalL  532.     1  Bott,   250.    1  NoL  P.  L.  227.     The  rate  can-  Aualtopajtho 
Mt be  distrained  [for  by  virtue  ^  a  general  warrant  made  be-  '■*•  "".?.*^ 
^  the  rate ;  but  there  ought  to  be  a  special  warrant  on  purpose.  ?"J^J^"*'"*  ** 
lUt  is  to  say,  the  non-feasance  of  the  party  shall  not  be  left  to  ^^^j  ^  £^" 
the  judgment  of  the  officer,  who  may,  out  of  private  resentment,  training  for 
^1  his  neighbour's  goods  without  sufficient  cause ;  but  oath  of  the  oon-payniont. 
'^oni  must  be  made  before  the  justices.    And  it  is  reasonable  that 
the  party  should  be  heard  in  his  defence ;  for  he  may  shew  cause 
^ously  why  a  distress  should  not  be  granted ;  as  that  the  rate 
^as  not  r^uiarly  allowed,  or  was  not  published  in  the  church,  or 
urn  he  had  given  notice  of  appeal,  or  that  no  demand  or  refusal 
bad  been  made,  and  the  like. 
^  Y.  JutHces  of  Middlesex.     E.  19  Geo.  2.      1  Batiy  250.  In  wbatcaaotke 
\»j  *  ^'  ^  ^^*    Motion  for  a  mandamus  to  the  justices  of  <»ut  will  grant 
^n^^ber to  sign  a  warrant  of  distress  for  levying  a  poor's  rate  •»«>dMnn»to 
^  penoDs  refusing  to  pay  the  same.    Upon  shewing  cause,  it   *^  *  "***' 
^  la  forth  in  the  affidavit  to  have  been  the  custom  not  to  grant 
!^'^ti  without  first  summoning  the  party  to  shew  cause,  wid 
^tthey  had  refused  to  grant  any  warrants  of  distress,  without 
nu&moDing  the  party.  •—  Lee  C.  J.    A  writ  of  mandamus  will 


110  jpoor.  §11.10. 

not  give  the  justices  any  power  they  had  not  before,  and  therefore 
it  is  to  be  considered  what  powers  the  4>3  Eliz.  c,  2.  §  4'.  eives 
them ;  and  in  that  there  is  no  direction  that  the  party  shaU  be 
summoned  to  shew  cause :  nothing  appears  upon  the  amdayits  that 
this  is  such  a  rate  as  a  distress  ought  to  be  granted  upon ;  but 
the  whole  is,  that  persons  applying  for  the  warrant  did  first  refuse 
to  take  out  a  summons,  which  to  me  does  not  appear  a  sufficient 
cause  why  die  mandamus  should  not  go ;  if  the  justices  have  suf- 
ficient reason  why  they  did  not  grant  the  warrant,  it  will  appear 
upon  the  return  of  the  mandamus.  The  other  judges  concurred. 
Mandamus  granted. 
A  summons  In  Rejo  v.  Benn  &  Church,    H.  35  Geo.  3.   6  T.  P.  198.    1  Boit, 

wwronrofdU-  ^^-  ^  ^^'  ^'  ^-  ^^-  ^^*-  ^^-  'A.gainst  a ruleYor  a  mandamtisto 
tr»sforapoor*s  the  defendants,  who  were  justices  for  Cumberland,  to  grant  war- 
rate,  rants  of  distress  to  levy  several  sums  of  money  on  different  persons 

who  had  refused  to  pay  a  poor  rate  for  the  township  of '  Wkite^ 
haven,  the  answer  was,  that  there  should  have  been  a  previous 
summons  by  the  magistrates  to  the  respective  persons  charged  with 
having  refused  to  pay,  which  had  not  been  issued  in  this  case.  — 
Bearcroft  in  support  of  the  rule,  relied  on  the  above  case  of  Rex 
V.  Justices  of  Middlesex.  — Ld.  Kenyon  C.  J.  I  confess  I  cannot 
subscribe  my  assent  to  the  decision  in  the  case  cited.  The  pay- 
ment of  a  poor  rate,  unless  it  be  set  aside,  must  be  enforced ;  and 
if  the  magistrates  will  not  issue  a  summons  to  the  person  who  re* 
fuses  to  pay  the  rate,  the  Court  will  grant  a  mandamus  to  compel 
them  to  do  it :  but  a  summons  must  precede  a  warrant  of  distress, 
which  is  in  the  nature  of  an  execution.  On  the  summons,  the 
party  may  shew  a  sufficient  reason  to  the  magistrates  why  a  war- 
rant  of  distress  should  not  issue ;  as  for  instance,  that  he  has 
already  paid  the  assessment  to  one  of  the  parish  cheers  who  has 
not  accounted  for  it.  But  it  is  Bxi  invariable  maxim  in  our  law, 
that  no  man  shall  be  punished  before  he  has  had  an  opportuni^ 
of  being  heard :  whereas  if  a  warrant  of  distress  were  to  be  issued, 
without  any  previous  summons,  the  party  would  have  no  oppor- 
timity  of  shewing  cause  why  the  execution  should  not  issue 
against  him.  But  the  next  day  the  Court  granted  a  rule  for  a 
mandamus  to  the  magistrates  ^*  to  receive  such  informations  and 
complaints  as  shall  be  laid  before  them  against  persons  refusing  to 
pay  the  sums  assessed  upon  them,  for  the  relief  of  the  poor  of  the 
township  of  Whitehaven,  and  to  proceed  thereupon  to  levy  the 


same." 


Where  defend-  Bell  v.  Oakley  and  Others.  H.  54.  G.  3.  2  M.  &  S.  259.  1  Nd. 

ants,  in  order  to  P.  £,.  233.    Trespa&s  for  breaking  and  entering  the  plaintiiF^s 

levy  a  poor*s  dwelling-house,  breaking  the  doors  and  windows  and  taking  and 

^[^Imintofdia-  carrying  away  his  goods.    Plea,  not  guilty.    At  the  trial  before 

tress,  granted  Lo^  Ellenborou^h  C.  J.  at  the  Kent  Summer  Assizes,   1813,  it 

by  two  magi-  appeared  that  the  defendants,  two  of  whom  were  the  church- 

stmtos,  broke  wardens,  four  the  overseers,  and  two  constables  of  the  parish  of 

h"^  *"**dhf5^  J5efl/,  together  with  the  other  defendant  acting  in  their  md,  went 

thewindows,  *^  *^®  house  of  the  plaintiff,  who  was  an  inhabitant  of  Deai,  carry- 

&C. :  Held  that  ^g  ^th  them  a  warrant  granted  by  two  niagistrates,  and  directed 

they  might  be  to  the  said  churchwardens  and  overseers,  to  distrain  the  plmntiff*s 

sued  in  trespass  ooods  for  non-pa]pient  of  a  poor's  rate.    Having  knockedi  at  the 

i^thout  apr^  door,  and  being  informed  at  the  next  house  that  the  plaintiff  was 

of^lSe  perusal  ^^^^  home,  one  of  the  defendants  jumped  into  the  front  area, 
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and  tried  to  get  in  at  the  cellar  but  failed ;  in  the  attempt,  how-  and  copy  of  the 
ever,  some  windows  were  broken.     They  then  proceecled  to  the  wammt,  ac- 
back  part  of  the  house,  took  the  fastening  out  of  a  window,  and  got .  <^o«^ng  to 
into  the  wash-house.     After  continuing  there  some  time,  and  hav-  ?*-'''  ^'^^' 
ing  found  nothing  within,  the  inner  door  being  locked,  they  re- 
turned, and  took  away  some  planks  and  other  articles  which  were 
lying  in  the  garden.      A  verdict    was  found  for   the  plaintiff, 
aamages  seren  guineas,  with  leave  for  the  defendants  to  move* 
to  enter  a  nonsuit,  on  the  ground  of  there  not  being  any  proof  of 
a  demand  of  the  copy  of  the  warrant  as  required  by  stat.  24  Geo.  2. 
f.  44.  f  6.     A  rule  nisi  to  that  effect  was  accordingly  obtained 
in  the  last  term.     And  now  after  the  report  had  been  read.  Lord 
Ellenborottgh  C.  J.  referred  to  Monet/  v.  Leach  (a),  and  inquired 
how  the  nue  could  be  supported  consistently  with  that  decision. 
In  support  of  the  rule  this  distinction  was  taken,  that  in  that  case 
the  parties  acted  wholly  without  the  authority  of  the  warrant,  for 
they  executed  the  warrant  upon  a  person  who  did  not  correspond 
with  the  description  in  it ;  whereas  here  the  defendants  acted  in 
partial  execution  of  the  warrant,  though  it  must  be  admitted  they 
exceeded  its  authority ;  but  still  they  were  not  wholly  unauthorised. 
And  they  cited  Price  v.  Messenger  (b)  to  shew  that  an  officer  may 
be  entitled  to  the  protection  of  Uie  statute,  where  he  has  exceeded 
the  authority  delegated  to  him  by  the  magistrate.  —  Lord  Ellett' 
borough  C.  J.     The  case  of  Monet/  v.  Leach  decides  that  the  de- 
fendant in  order  to  avail  himself  of  the  objection  upon  the  statute 
must  shew  that  he  acted  in  obedience  to  the  warrant ;  in  that  case 
the  officers  apprehended  a  different  person  from  that  described  in 
the  warrant,  and  therefore  not  in  obedience  to  the  warrant ;  and 
Mr.  Yorkcy  the  then  attorney-general,  who  was  to  hare  argued 
on  behalf  of  the  officers,  gave  up  the  point  upon  the  second  ar- 
gument as  being  too  great  a  difficulty  for  him  to  encounter. 
Here  the  defendants  so  far  from  shetring  that  they  acted  in  obe- 
dience to  the  warrant  commence  by  an  unauthorised  course  of 
proceeding;  it  was  a  trespass  in  them  Ob  initio;  and  I  do  not  see 
now  after  the  case  of  Monet/  v.  Leachj  they  can  stir  tliis  objec- 
tion.   That  was  a  case  of  much  public  interest,  and  was  decided 
upon  great  deliberation,  and  the  matter  was  upon  the  record.    If 
this  had  been  a  distinct  subsequent  trespass  of  the  defendants,  it 
might  have  presented  a  difierent  question. — Bth/ley  J.    In  Price 
^'Messengery  the  defendant,  so  far  as  he  acted  in  obedience  to  the 
warrant  was  under  the  protection  of  the  statute,  but  he  was 
holden  liable  for  the  seizure,  which  was  not  made  in  obedience  to 
the  warrant.  —  Dampier  J.  The  case  of  Money  v.  Leach  decided^ 
that  where  the  justice  cannot  be  liable,  the  officer  is  not  within 
the  protection  of  the  statute.    In  this  case  suppose  notice  had 
been  delivered  to  the  justice^  for  what  could  he  have  tendered 
amends?     In  Price  v.  Messenger^  the  justice  might  have  been 
proceeded  against  upon  the  warrant.     Per  Curiam,    Rule  dis- 
charged. 


(•)  3  Butt.  174f,     1  Bloc  Bep.  S55.  &  C. 
(6)  2  Bot.  i  PulL  158. 


Notice  of  Appeal  against  a  Poor's  Rate, 

To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish 

of  C.  in  the  County  of  S. 

TW/S  is  to  pve  notice  to  you  and  every  of  you^  thai  Jp  W.  F.» 

being  an  inhabitant  and  occupier  of  certain  lands  and  tenc' 

ments  in  the  parish  of  C,  and  being  rated  as  such  in  a  certain  rate 

Hera  wt  out       ^"^  assessment,  intitledj  '^  An  assessment  for  the  necessary  reHefi 

the  title.  ^C'**  ^^  intend  at  the  next  general  quarter  sessions  of  the  peace  to 

be  holden  in  and  for  the  said  county  of  S.,  at  I.  in  the  said  county^ 

to  try  a  certain  appeal  by  me  the  said  W.  F,,  as  appellant^  lodged 

and  entered  at  the  last  general  quarter  sessions  of  the  peace  hoiaen 

at  I.  aforesaid^  in  ana  for  the  county  aforesaid^  against  the  said 

rate  or  assessment ;  and  that  the  grounds  of  such  appeal  are^  that 

Heie  fiatethe     ^*  ^•t  I*  £•»  4*^*  ^c,  are  in  the  said  rate  or  assessment  respectively 

names  of  the      under-rated  in  respect  of  the  yearly  value  of  their  respective  mes» 

penoM  who  ara  suagesj  lands^  tenementSy  and  premises  by  them  occupied  in  the  said 

iinder-nted.       partsh  qfC;  and  also  that  I  the  saidY^.T.  am  in  the  said  rate 

or  assessment  over-rated  in  respect  of  the  yearly  value  of  the  lands f 
tenements^  and  premises  by  me  occupied  in  tne  parish  aforesaid ; 
and  also  that  it  doth  not  appear  in  and  by  the  said  -rate  or  assess- 
ment  in  respect  of  what  property  the  said  rate  is  made  and  assessed 
upon  me  the  said  W.  F. ;  and  also  that  the  said  rate  or  assessment 
doth  not  appear  to  be  made  for  the  relief  of  the  poor  of  the  said  parish 
ofCy  as  fit  the  title  thereto  is  alieeed^  but  for  other  purposes  ;  qfaU 
which  premises  you  the  said  churehwardens  and  overseers  are  hereby 
desired  to  take  notice* 

Witness.  (Signed)  .    W.F. 

The  form  of  the  Summons  on  Non-payment  of  Rate  may 

be  this: 

Westmorland,   f  To  A.  0..of  the  parish  of  '  in  the  said 

to  wit.        \     county,  yeoman. 

Tff^  whose   names  are  hereunto   set  and  seals  tMxed^  two  of 

.   his  majesty  s  justices  of  the  peace  in  and  for  the  said  county^ 

one  wherecf  is  of  the  quorum,  do  hereby  summon  you  personally 

to  appear  before  us  at  the  house  of  '  in t»  the  saSa 

county y  on  — .  the  ■  day  of  <  at  the  hour   of 

tfi  the  forenoon  of  the  same  day^  to  shew  cause  why  you 

refuse  to  pay  the  sum  of  ■  duly  rated  and  assessed  upon  you 

in  the  rate  or  assessment  made  for  the  relief  of  the  poor  of  the 
said  parish  for  this  present  year;  otherwise  we  shall  proceed  ets  if 
you  had  appeared*     Given  under  our  hands  and  seals  the  ■ 
^y  of*  in  the  year  of  our  l^rd  18—. 

And  then  the  Warrant  of  Distress  thereupon  may  be 

thus: 

ixr^^^^ji^^A      (To  the  churchwardens  and  overseers  of  the 
westmoriana.     i  -i  . ,  •  u     /»  •     ^v       ^j 

to  wit  i     P^^'  parish  of  ■  m  the  amid 

(     county. 

J^HEREAS  in  and  by  a  rate  and  assessment  dated  the  -—  day 
of  — — •  madef  assessed^  allowed^  and  published  according  to 
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Ihe  siaiuleg  in  that  case  made  and  provided,  A.  O.  an  inhabitant 

and  occupier  of  a  house  in  the  satd  parish  of toas  duly 

rated  and  assessed  Jbr  and  towards  the  necessary  relief  of  the 
poor  of  the  said  parish  Jbr  this  present  year  in  the  sum  of  Se. 
And  xnhereas  it  duly  appeareth  unto  us,  ttoo  of  his  majesty  s  justices 
of  the  peace  in  and  Jbr  the  said  countu,  {one  xxihereqf  is  of  the 
quorum,)  as  tvell  upon  the  oath  of  O,  P.  overseer  of  the  poor  of 
the  said  parish^  as  otherwise,  that  the  said  sum  of  Ss.  hath  been 
lawfully  demanded  of  the  said  A,  0.y  and  that  he  the  said  A.  O.  hath 
refused  and  doth  refuse  to  pay  the  same :  And  whereas  the  said 
A.  O.  having  appeared  before  us  in  pursuance  of  our  summons 
for  that  purpose^  hath  not  shewed  to  us  any  student  cause  why 
the  same  should  not  be  paid  :  [Or,  And  whereas  it  hath  been  duty 
proved  to  us  upon  oath^  that  the  said  A.  O.  hath  been  duly  sum- 
moned  to  appear  before  us  the  said  justices  to  shew  cause  why 
the  same  should  not  bepaid^  but  he  the  said  A.  O.  hath  neglected  to 
appear  according  to  suck  summons^  and  hath  not  shewed  to  us  any 
sujffsdent  cause  why  the  same  should  not  be  paid  ;]  These  are  there^ 
fore  to  require  you  forthwith  to  make  distress  of  the  goods  and 
chattels  of  him  the  said  A.  O.  And  if  within  the  space  of  [four] 
days  next  after  such  distress  by  you  taken,  the  said  sum^  together 
with  reasonable  charges  of  taking  and  keeping  the  said  distress^ 
shall  not  be  paidy  that  then  you  do  seU  the  said  goods  and  chattels 
so  by  you  distrained,  and  out  of  the  money  arising  by  such  sale 
that  you  detain  the  said  sum  of  ■  ,  and  also  your  reason-^ 

able  charges  of  taking,  keeping,  and  selling  the  said  distress  ;  ren- 
dering to  him  the  said  A.  O.  the  overplus  on  demand.  And  if  no 
suck  distress  can  be  made,  that  then  you  certify  the  same  unto  us, 
to  the  end  that  such  further  proceedings  may  be  had  therein  as  to 

law  doth  appertain.     Given  under  our  hands  and  seals  this 

day  of . 

And  by  stat.  17  Geo.  2.  c.  38.  §  8.  9. 10.,  where  any  distress  17  G.9.C  38. 
shall  be  made  for  money  justly  due  for  relief  of  the  poor,  the  l^"*"**  ^^^ 
distress  itself  shall  not  be  deemed  unlawful  nor  the  parties  making  "^'i^^fr"**- 
it  be  deemed  trespassers  for  any  defect  or  want  of  form  in  the  \^x,  of  form  in 
warrant  for  the  appointment  of  overseers,  or  in  the  rate,  or  in  the  the  proceedings. 
warrant  of  distress  thereupon ;  nor  shall  the  parties  distraining  be 
deemed  trespassers  ab  initio  on  account  of  anj  irregularity  which 
shall  be  afterwards  done  by  the  parties  distraming ;  but  the  party 
agg;rieved  by  such  irregul&rity  may  recover  full  satisfaction  for 
the  special  damaee,  and  no  more,  in  an  action  of  trespass,   or  on 
the  case.    But  \%ere  the  plaintiff  shall  recover  in  such  action  he 
shall  be  paid  his  full  costs.     But  no  plaintiff  shall  recover  in  any 
action  for  any  such  irregularity,  if  tender  of  amends  hath  been 
made  by  the  party  distraining,  before  such  action  brought. 

By  43  Eliz,  c.  2.  §  4.  In  dtfect  of  such  distress,  it  shcul  be  lawful  Commitment 
^/or  two  such  justices  to  commit  such  person  to  the  common  gaol,  J?""  ^""^  ®^ 
there  to  remain,  without  bail  or  mainprize,  until  payment  of  the  43^}^  c  9 
same. 

And  by  17  Geo,  2.  r.  38.  §  11.  If  any  person  shall  neglect  to  Arrcantobe 
pay  such  overseers,  the  succeeding  overseers  shall  levy  the  arrears,  ^^^^']^^  ***• 
and  shall  reimburse  their  predecessors  the  same  which  are  allowed  *!J^!«?* 
to  be  due  to  them  in  their  accounts. 

VO^.  IV.  I 
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The  person  In  CEse  B  person  charged  shall  die  before  payment  hirhich  U  a 

asitcssed  dying  thing  that  must  needs  very  frequently  happen),  it  nath  been 
before  payment,  doubted  how  far  the  deceased's  goods  in  the  hands  of  the  exe- 
cutor or  administrator  are  liable  to  answer  the  same.  As  in  the 
case  of  Stephens  v.  Evam  and  others,  E.  1  Geo,  3.  2  Burr. 
1152.  1  Blac.  Rep.  284.  1  Bolt,  255.  1  NoL  P.L.  221.222.  fVU- 
Ham  Vesey  was  assessed  to  the  poor  rate,  and  died  intestate. 
Administration  of  his  goods  was  granted  to  John  Stephens^  the 
plaintiff.  After  whicn,  two  justices  executed  a  warrant,  in  which 
warrant  the  said  assessment  was  recited ;  and  in  the  said  warrant 
it  was  also  recited  that  it  appeared  to  the  justices  on  the  oath  of 
the  late  overseer,  that  the  sum  assessed  had  been  demanded  of 
the  said  William  Vesey,  and  (since  his  decease)  of  his  widow 
and   representative    Susannah  Veset/f  and  that   they  refused  to 

Say  the  same;  therefore  the  justices  require  the  officer  to 
istrain  the  goods  and  chattels  of  the  late  William  Vtsey. 
An  action  of  trover  was  brought  by  Stephens  the  administra- 
tor, and  a  special  case  was  stated  for  the  opinion  of  the 
court ;  and  the  question  as  stated  was,  Whether  the  distraining 
and  taking  and  selling  the  cattle  which  were  the  goods  of  William 
Vesei/i  in  the  hands  of  the  plaintiff  his  administrator,  by  virtue  of 
th^  said  warrant,  was  lawful,  or  not  ?  After  argument,  Mr.  J. 
Dennison  said,  The  question  is  stated  particularly  upon  this  case ; 
and  is  confined  to  the  levying  the  money  upon  the  representative 
of  the  person  charged.  I  should  think  the  event  must  have  often 
happened  in  fact  and  experience.  The  practice  is  not  stated. 
But  however,  the  question  is.  What  the  law  is  ?  and  not  what 
the  practice  is.  It  is  a  rule,  that  upon  a  new  statute  which  pre- 
scribes a  particular  remedy,  no  remedy  can  be  taken  but  the 
particular  remedy  prescribed  by  the  statute.  Therefore,  clearly, 
Ko  action  of  no  action  of  debt  will  lie  for  a  poor  rate.  The  remedy  given  by 
debt  iiM  for  a  the  act  of  the  43  EL  must  be  considered  with  analogy  to  other 
poor  rate.  i]]^^  cases.    This  statute  considers  the  person  rated  and  refusing 

to  pay,  as  an  offender.  And  it  gives  no  authority  but  to  distrain 
the  goods  of  the  offender.  Therefore  no  goods  are  liable  to  be 
distrained^  by  the  words  of  this  act,  but  the  goods  of  the  ofiender 
himself.  I  never  apprehended,  that  the  goods  of  the  person 
assessed  to  the  rate  can  be  charged  in  the  hands  of  the  represen- 
tative. And  therefore  (as  at  present  advised)  1  should  think  that 
this  action  will  lie  for  taking  them.  I  agree  that  this  is  in  the 
nature  of  an  execution ;  but  yet  it  is  personal ;  and  I  do  not  know 
that  it  is  a  lien  upon  the  assets.  ■  '  Mr.  J.  Wilmot  concurred ; 
and  said,  he  had  no  doubt  about  it.  He  thought  the  intention 
of  the  special  case,  which  states  a  particular  question,  appeared 
to  be,  to  submit  this  question  only  to  the  court.  As  to  the  ob- 
jections that  have  been  made  to  the  rate:  the  first  is  of  no  great 
importance :  For  though  you  cannot  make  a  rate  to  reimburse 
overseers ;  yet  the  overseer  may  immediately,  whilst  in  office^  re- 
imburse himself  out  of  the  next  money  raised  for  the  rate*  As 
to  the  second,  he  said,  he  believed  that  whatever  the  law  might 
be,  the  practice  was,  not  to  make  these  rates  monthly.  On  the 
merits ;  It  is  not  stated  in  the  casCf  that  a  demand  was  made 
even  upon  Veseif  ^the  person  assessed),  and  that  he  refused  pay- 
ment ;  though  }t  18  so  recited  in  the  warrant.    But  that  is  not 

S 
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material.    For  I  have  not  the  least  doubt,  but  that  the  repre-  stepheat ». 
sentative  ought  to  have  been  convened  before  the  justices,  and   ETana. 
asked  what  he  had  to  say  why  he  should  not  pay  the  rate  as- 
sessed upon  Feset/  his  intestate.    The  case  seems  to  be  like  a 
scire Jactas  upon  a  judgment:   Upon  which,  execution  cannot 
be  sued  out  against  the   representatives,  'without  asking  them 
what  they  have  to  allege  why  it  should  not  be  taken  out.     At 
the  time  of  the  teste  of  the  warrant,  they  were  the  goods  and 
chattels  of  the  representative.    If  the  teste  had  been  prior  to  the 
death,  they  would  have  been  the  goods  and  chattels  of  the  de- 
ceased.    But  if  tested  after  his  death,  they  are  not  his  goods  and 
chattels,  but  the  goods  and  chattels  of  the  representative.    There- 
fore, if  the  money  had  been  demanded  of  the  representative,  t 
should  have  had  great  doubt,  whether  this  warrant  and  distress 
would  not  have  been  good.     For  I  cannot  think  that  by  the  death 
of  the  person  charged  with  this  rate,  the  assessment  before  made 
upon  mm  and  demanded  of  him  would  have  been  quite  gone  and 
lost  to  the  parish,  and  could  not  have  been  any  way  come  at. 
For  though  it  may  be  a  charge  upon  the  person,  yet  it  is  a  charge 
upon  him  in  respect  of  the  Uiing  occupied.    And  though  he  be 
called  an  offender,  if  he  refuse  to  pay  it ;  yet  he  can  be  no  other- 
wise considered  as  an  offender,   than  every  other  debtor  who 
refuses  or  neglects  to  pay  his  debts, •and  thereby  renders  his 
person  ^and   goods  liable  to  be  taken  in  execution,    is    so  &r  * 
treated  as  an  offender,  till  he  shall  comply  with  the  judgment 
awarded.     And  in  experience  I  know  it  to  be  the  case,  that  these 
payments  by  executors  or  administrators  are  often  allowed  to  go 
in  discharge  of  the  assets  of  the  testator  or  intestate ;  though  I 
do  not  remember  that  it  has  been  settled  in  what  course  of  ad* 
ministration.    Indeed  it  might  be  of  too  much  consequence,  to 
put  it  into  the  power  of  justices  of  the  peace  to  determine  upon 
the  administration  of  assets,  as  to  the  course  in  which  they  are 
to  be  administered.    In  a  case  of  WaUis  and  Heuoit  at  GuUdkaU^ 
at  the  sittings  after  Hilary  term,  5  Geo.  2.  before  Ld.  C.  J.  Eyre^ 
in  an  action  of  trespass,  two  aldermen  of  London  had  mtide  a 
warrant  to  distrain  a  man  for  a  poor  rate.    The  man  died  intes* 
late.     But  before  that,  there  had  been  a  demand  made  upon  him» 
and  refused  by  him,  and  a  warrant  of  distress  granted  upon  his  ' 
refusaL     And  then  he  died.  —  Eyre  C.  J.  held  that  a  distress 
could  not  be  made  after  his  death ;  or,  if  it  could,  vet  the  repre^ 
sentative  ought  to  have  been  summoned :  And  he  held  the  pro* 
perty  to  be  changed.    A  case  was  made  for  the  opinion  of  ^e 
court  of  common  pleas :  But  I  could  not  hear  what  became  of  it. 
—  Ld.  C.  J.  Eyre  wa$  a  great  lawyer.    It  would  be  strange,  that 
SL  distress  should  be  taken  upon  a  man's  goods  without  bearing 
him.     And  it  would  make  great  confusion  in  the  administration 
of  assets.    He  may  have  paid  or  retained  judgment  debtii,  prior 
to  this  distress  for  the  rate.  —  Mr.  Goula  was  retained  to  take  ' 
notes  for  the  defendants.    But  he  said,  that  if  Mr.  Norton  in* 
sisted  upon  th6  want  of  a  demand  from  the  representative,  he 
c^ould  not  pretend  to  maintain  the  case  on  the  part  of  ^e  defend- 
ants. —  Mr.  J.  Dennuon  and  Mr.  J.  WUmot  said,  That  this  wfti 
an  essential  circumstance.  —  And  by  the  court :  (t'd.  Mansfidi 
C!.J.  and  Mr.  J.  foster  being  absent,)  jud^pment  was -giveii  ibv 
ahe  plaintiff  the  administrator. 
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[Note.    This  case  is  here  recited  somewhat  at  large,  in  order 
to  bring  in  as  much  light  as  may  be   upon  the  subject ;  espe- 
cially as  no  other  case  hath  occurred,  wherein  this  point  hath 
been  considered.      And  this   particular  case»  as   appears,  was 
determined  on  its  own  peculiar  circumstances,  namely,  for  want 
of  summoning  the  admmistrator.      So  that  the  principal  point 
seemeth  yet  to  remain  undetermined,  which  includes  in  it  these 
particulars :  1.  Where  tlie  warrant  of  distress  is  made  out  dur» 
ing  the  lifetime  of  the  person  assessed,  whether  the  officers  can 
follow   the  goods  into  the  hands  of  the  administrator   or  any 
other,  without  taking  notice  of  any  person  as  executor  or  admi- 
nistrator ?  2.  Where  the  warrant  of  distress  is  not  made  out  till 
after  the  death  of 'tlie  person  assessed,  whether,  on  summoning 
the  administrator,  and  refusal  by  him,  the  officers  can  distrain 
the  goods  in  the  hands  of  such  administrator  ?  3.  Whether  the 
administrator  himself  may  be  assessed  in  a  succeeding  rate,  aft 
for  arrears ;  and  on  the  assessment  being  confirmed  at  the  sessions 
upon  his  appeal,  whether  distress  may  be  made  as  of  his  own 
goods,  and  whether  for  defect  of  distress  he  may  be  committed  ? 
4.  In  what  course  of  administration  such  assessment  shall  be  esti- 
mated?    And  if  the  administrator  shall  plead  before  the  justices 
debts  of  a  higher  nature  or  insufficiency  of  assets,  whether  and 
how  far  the  justices  are  to  take  notice  of  such  plea,  and  how  ix 
in  what  manner  they  shall  determine  the  same  ?] 

Rex  V.  Uttoxeter.  E.  5  Geo.  2.  2  Sir.  932.  Sett.  Sf  Rem.  317. 
1  Bott,  292.  2  NoL  P.  L.  490.  Upon  great  debate,  and  search 
after  precedents,  it  was  held,  that  a  certiorari  would  not  lie  to 
remove  the  poor-rate  itself,  the  remedy  being  to  appeal,  or  by 
action  when  a  distress  is  taken,  which  will  answer  all  the  ends  of 
justice  in  coming  at  an  equal  rate ;  whereas  if  the  rate  itself 
should  be  reouired  to  be  sent  up,  •  great  inconveniencies  and  de- 
lays would  follow. 

Rex  V.  the  Justices  of  Salop,  E.  7  Geo.  2.  1  Seu.  Ca.  201.  2  Str^ 
975.  1  Botty  i293.  by  the  name  of  Rex  v.  Shrembury,  2  Nd.  P.  L. 
490.  The  true  objection  against  a  certiorari  is,  that  if  rates  were 
removable,  the  poor  might  be  starved  whilst  the  rates  were  de- 
pending ;  and  therefore  the  court,  from  the  great  inconvenience 
that  would  attend  the  removal  of  rates,  have  refused  to  do  it. 


Hundrtd  con- 
tributory. 
45  Elii.  c.  2. 
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1 1.  Ratejbr  taxing  others  in  aid* 

By  43  Eliz.  c.2.  §  3.  If  the  said  justices  do  perceive  that  the 
inhabitants  of  any  parish  are  not  aHe  to  levy  among  themselves 
sufficient  sums  for  the  purposes  aforesaid^  then  the  said  ttoo  justices 
(1  Q»)  shall  tax,  rate,  ana  assess  as  aforesaid,  any  other  of  other 
parishes,  or  out  of  any  parish  Viithin  the  hundred  to  pay  such  sums 
to  the  churchwardens  and  overseers  of  the  said  poor  parish,  Jbr 
the  said  purposes,  as  the  said  justices  shall  think  Jit » 

That  the  inhabitants  of  any  parish  are  not  aUe.']  H.  8  An.  Anon. 
Fol.  25. 1  Bott,  348.  The  case  was  this:  There  were  two  viUs  in  one 
parish,  and  the  justices  recite  in  their  order,  that  one  of  the  villa  was 
very.rich,  and  the  other  very  poor ;  and  further,  that  the  vill  which 
was  rich,  did  not  pay  half  so  much  to  the  poor,  as  the  poor  vill  did. 
Objected,  1.  One  vill  ought  not  to  contribute  to  anotoer,  |>eGause 
the  statute  mentions  parishes  only.     2«  The  reasoa  given  lor 
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charging  the  rich  Till  to  contribute  to  the  poor  vill  is  uncertain  ; 
viz,  because  they  do  not  pay  half  so  much  as  the  poor  vill  does, 
without  shewing  that  either  vill  pays  any  thing  to  the  poor.  -^  By 
the  court :  As  to  the  first  objection,  surely  this  will  come  within 
the  equity  of  the  statute,  though  the  statute  only  makes  mention 
ofnamhes  :  and  it  is  highly  reasonable,  that  one  vill  should  con- 
tribute to  another  in  the  same  parish.  But  this  order  must  be 
quashed  on  the  second  objection,  for  the  uncertainty. 

Then  the  said  two  Justices.']  Rex  v.  Griesltf,    T,  2  J.  %  Sett,  Sf  Tbe  aeuIoiM 
Rein,  259.     The  sessions  rated  the  adjacent  parishes :  Quashed  ;  ??"**  *•*•  *■ 
because  the  statute  appoints  it  to  be  done  by  the  two  justices, 
and  hereby  they  prevent  an  appeal. 

The  said  two  justices  shall  tax,  ratCy  and  assess^  St,  Marys  v.  The  assessmeoc 
S/.  Peter  and  PauTs  in    Marlborough,    T.  12  Geo.  2.    2  Str.  jnutt  be  by  the 
liU.  1  Botty  S49.    Two  justices  order  the  churchwardens  and  "J^'^^^j 
overseers  of  St,  Peter  and  PauPs  to  assess,  raise,  and  levy  a  sura  delmte  Aeir 
towards  the  maintenance  of  the  poor  of  St.  Mary's,    But  the  power, 
order  was  quashed  by  the  Court;  because  the  justices  had  dele- 
gated their  power  to  the  churchwardens  and  overseers ;  whereas 
%  the  statute  they  themselves  are  to  make  the  rate  on  all,  or  on 
particular  persons. 

In  this  case,  a  mandamus  was  moved  for  to  the  justices,  to  make 
a  rate  for  the  support  of  the  poor  of  the  parish  of  St,  Mary  s; 
which  was  opposed,  because  the  parish  officers  ought  to  mnake 
the  rate,  and  the  justices  are  only  to  sign  it.  To  which  it  was 
answered,  that  this  motion  was  grounded  on  this  clause  of  the 
statute ;  and  thereupon  a  mandamus  was  granted,  directed  to  the 
\\xst\ceB  \  And  as  this  is  a  matter  of  right,  they  ought  to  make  a 
return.     16  Vin,  Abr,  416. 

And  the  justices  are  to  make  the  taxation,  and  leave  it  to  the 
churchwardens  and  overseers  to  levy  it.    2  Salk,  480. 

Any  other  o^ other  parishes,]  M,  32  C,  2.  Resolved,  That  the  The  rate  in  aid 
justices  may  impose  the  charee  upon  any  of  the  inhabitants  of  inay^on  par- 
the  neighbouring  parishes,  and  are  not  obliged  to  put  a  general  t»c«J*>rp«f»n«i 
tax  Opon  the  whole  parish.     Comb.  309.  1  Vent.  350. 

Rex  V.  Borough/en,  T,  12  Geo.  I.  F<4. 29.  1  Bott,  351.  There 
was  a  taxation  of  several  persons  in  a  parish :  Objected,  that  it 
should  be  of  all  the  persons  in  a  particular  place  or  parish.  The 
Court  thought  it  unreasonable,  that  several  persons  in  a  parish 
should  be  charged,  and  not  all,  but  that  the  words  of  the  act  are 
ve^y  strong :  and  did  not  quash  the  order  for  this  objection. 

W'ithin  the  hundred."]  BorougSfen  v.  St,  Johns,  T, 9  Ann.  Fol.  It mmt appear 
27.    1  Bott,  348.     1  Nol.  P.  C.  214.    Motion  to  ouash  an  order  In  the  cwder  that 
of  two  justices ;  for  that  it  doth  not  appear  upon  tne  order,  that  **'.*,?"^^ 
the  pariah  which  is  charged  to  aid  the  parish  that  is  not  able  to  j[^„„^^  " 
maintain  its  own  poor,  is  within  the  same  hundred.    And  quashed 
by  the  whole  Court. 

But  query  this  case  ?  In  Rex  v.  St.  Helen  s,  T.  42  Geo.  3.  1  Nol. 
P.  L.  216*  (n.)  It  was  cited  to  this  point,  when  Ld.  EUenborough 
C.J.  obaervedy  that  the  diversity  of  name  imports  diversity  of 
place,  unless  the  contrary  be  shewn. 

H.  8  Ann.  St.  Benedict  v.  St.  Peter\  Fol.  31.  1  Bott,  350.  353. 
1  Nol.  P.  L.  212.  216.  217.  Motion  to  ^uaah  an  order  of  two 
justices,  which  was  made  to  assess  the  panshes  of  St.  Stephen  and 
Si.  Maty  Magdalen  in  Norwich,  in  aid  of  the  parish  of  St.  Ben^ 
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diet,  which  was  not  able  to  maintain  iti  own  poor.  Objection : 
These  parishes  are  not  in  the  same  hundred ;  they  are  in  the  county 
of  the  city  oT  Norwich  where  there  is  no  hundred,  so  the  justices 
have  no  jurisdiction.  -^  And  by  Holt,  C.  J.  The  order  must  be 
quashed. 

Ilex  V.  the  Tithing  of  MiUand,  E.  31  Geo.  2. 1  Burr.  516. 1  Botty 
354.  Two  justices  tax  the  inhabitants  of  the  tithing  of  Milland 
in  aid  of  the  parish  of  St.  Peters  Cheesehill,  in  the  same  county. 
The  sessions  confirm  the  order,  setting  forth,  that  the  tithing  of 
Millandf  and  the  parish  of  iS^.  Peters  CheesehiU,  both  lie  in  the 
same  liberty  of  the  soke  where  the  said  parish  lies.  On  referring 
it  back  to  the  sessions  to  be  more  particularly  stated,  it  appeared 
(substantially)  to  be  a  hundred,  though  called  by  another  name. 
And  the  Court  held,  they  were  not  restrained  to  the  particular 
word  hundred,  but  it  is  sufficient  if  it  be  signified  by  any  word 
equivalent.     And  the  orders  were  affirmed. 

In  the  case  of  Rex  v.  T.  Holbeche  esq.  and  another,  32  Geo.  %• 
4  T.R.  778.  1  Bott,  354.  1  Nol.  211.  It  was  determined, 
that  county  justices  cannot  rate  a  parish  within  their  jurisdiction 
in  aid  of  another  parish,  lying  wiUiin  a  borough  which  has  an 
exclusive  jurisdiction. 

As  the  said  justices  shall  think  JU."]  Rex  v.  St.  Mary's  in  Mari^ 
borough,  E.  12  Geo.  1.  2  Stra.  700.  1  Bo»,  349.  1  Nol,  P.  L. 
215.  An  order  was  made  for  a  neighbouring  parish  to  con- 
tribute so  long  as  tue  the  said  justices  shall  think  JU.  ^—  But  by  the 
Court :  It  must  be  quashed ;  for  the  discretion  that  is  left  in 
the  justices,  is  not  to  make  a  perpetual  order,  which  this  would 
be. 

Rex  v.  Knightly,  M.  6  W.  Comb.  309.  1  Bott,  347.  1  Nd.  P.  L. 
215.  A  sum  in  gross  was  taxed  upon  a  neighbouring  parish 
for  a  whole  year ;  which  was  objected  to  as  unreasonable,  because 
their  ability  may  change  :  nevertheless  the  order  was  confirmed. 

Rex  v.  Telscombe,  T.  6  Geo.  1.  1  Stra.  314.  1  Bott,  348.  1  Noi. 
P.  L.  215.  By  the  court :  The  order  for  the  contributory  parish 
to  make  a  rate  at  6d.  in  the  pound  is  ill  for  uncertainty ;  it  should 
have  been  to  raise  such  a  sum  certain.  ^  Quashed. 

Case  of  the  parish  of  St.  Peter  and  Paul  in  Marlborough.  T. 
12  Geo.  2.  2  iS^ra.  1114.  1  Bott,  349.  Two  justices,  recitmgthe 
inability  of  the  parish  of  St.  Mary  to  maintain  its  own  poor,  order 
the  parish  of  St.  Peter  and  Paul  to  contribute  60^.  for  the  main- 
tenance of  the  poor  of  the  other  parish :  An  objection  beine  made 
to  their  ordering  such  a  gross  Bum,  the  Court  held  it  in  mat  re« 
spect  to  be  well. 

And  by  43  Eliz.  c.  2.  §  3.  If  the  said  hundred  shall  not  be 
thought  by  the  said  justices  able  and  fit  to  relieve  tlie  said  several 
parishes  not  able  to  provide  for  themselves  as  aforesaid,  then  the 
justices  at  their  general  quarter  sessions,  or  tlie  greater  number 
of  them,  shdl  rate  and  assess,  as  aforesaid,  any  other  of  other 
parishes,  or  out  of  any  parish  within  the  county,  &c. 

Rex  V.  Percivall,  T.  3  Geo.  1.  1  Stra.  56.  1  BoU,  352.  1  Nd. 
P.  L.  217. 219.  Order  of  sessions,  reciting  that  the  parish  is 
not  able  to  maintain  its  own  poor,  nor  any  other  parish  within 
the  hundred  to  contribute,  tlierefore  the  justices  at  the  sessions 
tax  other  parishes  in  another  hundred  within  the  same  county. 
It  was  moved  to  quash  it,  and  insisted  that  the  statute  gives  no 
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autlioritj  to  the  sestioiiB  to  charge  people  out  of  the  hundred, 
till  two  justices  have  inquired  whether  any  parish  in  the  hundred 
can  contribute :  The  first  application  to  be  to  two  justices,  and 
the  seccmd  to  the  sessions*  —  Parifc^r  €•  J.     I  do  not   see  to 
what  purpose  it  would  be>  for  the  two  justices  to  make  an  order, 
only  to  adjudge  that  no  parish  within  the  hundred  is  able  to  con* 
tribute.    We  will  presume  the  sessions  is  satisfied  of  that,  and 
if  the  two  justices  should  make  such  an  adjudication,  yet  the 
sessions  must  inquire  into  the  truth  of  it ;  and  if  no  order  ap- 
pear which  charges  any  parish  within  the  hundred,  it  is  a  suf- 
ficient ground  for  the  sessions  to  act.     If  the  two  justices  had 
charged  any  parish  within  the  hundred,  that  would  hare  stopped 
the  sessions  from  proceeding ;  and  the  sufficiency  of  the  hundred 
depends  on  this,  whether  two  justices  haye  ever  charged  the 
handred.  .-^^^—  If  the  said  hundred  shall  not  be  thought  by  the 
said  justices  able,  — •  that  is,  if  the  two  justices  do  not  adjudge  it 
so.    If  two  justices  should  adjudge  the  hundred  not  able,  yet 
if  other  two  justices  adjudge  the  contrary,  their  charge  would 
be  good,  and  the  sessions  be  ousted  of  their  jurisdiction,  not- 
withstanding the  first .  adjudication.  —  Evre  J.     Here   are  two 
jurisdictions,  that  of  the  two  justices,  and  that  of  the  sessions, 
and  both  are  original  jurisdictions.     They  are  different  in  all 
respects,  for  the  two  justices  have  no  power  out  of  the  hun- 
dred, nor  the  sessions  within  it.     There  need  be  no  appeal  from 
any  adjudication  of  two  justices,  for  that  would  be  to  appeal 
from  a  nullity.     And  the  o^der  was  confirmed. 

And  in  Rex  v.  EaHchurch,  H.  9  IV.  I  Bott,  S50.  1  Not.  P.  L. 
218.  It  was  decided  by  HoU*  C.  J.  that  the  sessions  cannot 
make  an  original  order  upon  a  parish  within  the  hundred. 

5  III.  Of  the  Relief  atid  ordering  t^the  Poor. 

This  subject  may  be  classed  under  seven  distinct  heads ;  as> 

1.  Ofi^  liability  of  parents  and  children  to  maintain  each  other. 

2.  Of  the  order  qf  maintenance.  .  . 
•    S.  Of  persons  deserting  their JamUies. 

4.  Of  the  rdiefand  ordering  of  the  poor^  and  herein  of  relief  to 

debtors  in  ^aols,  notoetng  county  gaols. 

5.  Of  the  regulation  of  parish  vestries  under  5S  G.  5.  c.  69*  and 

59  G.  S.  c.  85. 

6.  Ofsdect  vestries  under  authority  of  S9  G.  3.  c.  I2* 

7.  incorporated  districts. 

I.  How  Jar  parents  and  children  are  liable  to  maintain  each  other. 

The  43  Eliz.  c.  2.  §  7.  Enacts,   "  that  the  father  and  grand-  43  eu,,  ^  f^ 
father,  and  the  mother  and  grandmother,  and  the  children  of  every  j  7. 
poor,  old,  blind,  lame,  and  impotent  person,  or  other  poor  person  Pcwrpyiiopf  ^ 
not  ehle  to  work,  being  of  a  sufficient  ability,  shall,  at  their  own  relw'^by  thel» 
charges,  relieve  and  maintain  every  such  poor  person  in  that  man-  2522*11^  ' 
ner,  and  according  to  that  rate,  as  by  ttie  justices  of  peace  of 
that  county  where  such  sufficient  persons  dwell,  or  the  greater 
number  of  them  at  their  general  quarter  sessions,  shall  be  as- 
sessed ;  upon  p^  that  every  one  of  them  shall  forfeit  twenty 
shillings  for  every  month  which  they  shall  fail  therein." 
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§  d.  ft  11.  Vr'iiich  penalty  shall  go  to  the  use  of  the  poor  of  the 
same  parish,  and  be  levied  by  some  or  one  of  the  churchwar- 
dens or  overseers  by  warrant  from  two  such  justices  (1  Q*)  by 
distress  ;  or  n  defect  thereof  any  two  such  justices  may  commit 
the  offender  to  the  common  gaol,  there  to  remain  without  bail 
or  mainprise,  till  the  said  forfeitures  shall  be  paid. 
59  G.  3.  c.  I'i.  And  by  stat.  59  Geo.  3.  c.  12.  §  26.  reciting,  that  whereas  br 
Justices  in  petty  «  an  act  passed  in  the  43d  year  of  the  reign  of  queen  EUxabetij 

w^°"7rfw ''^"  ^^  ^^^  ^®^*®^  °^  ^^  P^®*"'  '^  ^^  enacted,  that  the  father  and 
relicfbyparents,  -grandfather,  and  the  mother  and  grandmother,  and  the  children 
^c  as  justice.4  '  o£  cvery  poor,  old,  blind,  lame,  and  impotent  person,  or  other 
in  quarter  bc»-  poor  person  not  able  to  work,  being  of  a  sufficient  ability,  shall 
sions  by  2it  their  own  charges  relieve  and  maintain  every  such  poor  per- 

43  ^iz.  c.  2.      g^Q^  jj^  ^i^^  manner  and  according  to  that  rate  as  by  the  justices 

of  the  peace  of  that  county  where  such  sufficient  persons  dwell, 
or  the  greater  number  of  them,  at  their  general  quarter  session, 
shall  be  assessed :  And  that  it  is  expedient  to  extend  the  power 
which  is  by  the  said  act  given  to  justices  in  their  general  quar- 
ter sessions,  to  justices  in  petty  sessions :"  it  is  enacted,  **  that 
it  shall  be  lawful  for  any  two  or  more  of  his  majesty *8  justices 
of  the  peace,  for  the  county  or  other  jurisdiction  in  which 
any  sucli  sufficient  person  shall  dwell,  and  they  are  hereby 
empowered,  in  any  petty  session,  to  make  such  assessment  and 
order  for  the  reliei  of  every  poor,  old,  blind,  lame,  impotent,  or 
other  poor  person  not  able  to  work,  upon  and  by  the  father, 
grandfather,  mother,  grandmother,  or  child  (being  of  sufficient 
ability)  of  every  such  poor  person,  as  may  by  victue  of  the  said 
act  be  made  by  the  justices  in  their  general  quarter  sessions ; 
and  that  every  such  assessment  and  order  of  two  or  more  jus- 
tices in  any  petty  sessions  shall  have  the  like  force  and  effiect  as 
if  the  same  were  made  by  the  justices  in  their  general  quarter 
session  ;  and  the  disobedience  thereof  shall  be  punishable  m  like 


manner." 


A  man  11  not  Father  and  mother.']     Q.  v.  Clentham,    T.  9  Ann,  Fol.  S9. 

obliged  to  main-  2  Bott,  871.  2  NoL  P.L.  232.    It  was  moved  to  quash  an  order 
rfiUdren*byV      ^pon  the  &ther-in-law,  to  maintain  his  wife's  daughter,  his  wife 

former  husband   being  dead. By  the  whole   Court:  The  husband  ought  to 

'  ttdtr  their  mo-    provide  for   the   daughter-in-law  during  the  wife's  life,  m  the 
tber*s  death.        right  of  his  wife ;  but  when  the  wife  dies,  the  relation  is  dissolved^ 

and  he  is  not  by  any  means  obliged  to  provide  for  the  daughter- 
in-law  after  her  mother's  death. 

So  in  Q.  v.  St.  BotolpKs  Aldgate,  E.  10  Ann.  Fd.  42.  1  BoU^ 
372.  2Nol.  P.Z.  231.  The  single  question  was.  Whether  the 
husband  shall  be  chargeable  to  maintain  his  wife's  children  by  a 
former  husband  ?  And  it  was  resolved  he  was  during  the  wife's 
life,  in  her  right,  but  not  after. 
The  order  There  was  an  order  upon  the  mother,  who  was  married  to  a 

should  be  upon  second  husband,  to  maintain  her  children  which  she  had  by  the 

the  husband.       former  husband. But  by  the  Court ;  A  ferae  covert  caimot 

be  chaiged,  but  they  ought  to  have  charged  her  husband.  Fol*  44w 
The  statute  of  But  notwithstanding  me  above,  in  the  case  of  Tuhb  and  others 
Elia.  extends  ^^  Harrison  and  another,  M.  31  Geo.  S  4  T.  /2. 118.  1  Bott,  S7d. 
wOy^onaturai    ^ ^^  p  j^  231,  232.    Which  was  an  acUon  on  a  covenant,  in 

which  the  defendants,  who  were  father  and  son,  (after  reciting 
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that  differences  had  arisen  between  the  ion  and  his  wife,  and 
that  thev  had  agreed  to  live  separate)  covenanted  inter  alia  to 
pay  all  the  debts  contracted  by  her,  tohich  her  husband  nas  by  law 
liable  to  pay.  One  of  the  breaches  assigned  was,  that  they  had 
refused  to  repay  money  laid  out  for  board,  lodging,  and  other 
necessaries  for  her  infant  son  by  a  former  husbandi  —  Ld«  Kenyan 
C.  J.  on  the  authority  of  Rex  v.  Munday,  1  Str*  190.  in/ra^  in 
which  an  order  of  maintenance  was  reversed  by  the  Court,  because 
the  Stat,  of  Eliz.  extends  only  to  natural  relations,  was  of  opinion 
that  the  husband  was  not  liable  to  pay  the  expences  of  maintain- 
ing the  wife's  child  by  a  former  husband,  although  the  wife  were 
then  living,  and  ordered  those  articles  in  the  account  to  be  dis- 
allowed. 

One  who  marries  a  widow,  having  children  by  her  former  hus- 
band, is  not  bound  to  maintain  such  children,  uiough  they  were 
maintained  by  the  widow  before  her  second  marriage,  when  her 
second  husband  acquired  her  former  means.  Therefore  if  the 
second  husband  maintain  such  children,  it  is  a  good  consideration 
for  a  promise  by  them  when  they  come  of  age  to  repay  the 
expcnce  of  their  maintenance  respectively :  especially  where  the 
second  husband  was  a  man  of  small  substance  and  the  children 
had  a  competent  provision  to  receive  when  they  came  of  ase, 
which  was  to  accumulate  for  them  in  the  mean  time,  and  he 
made  no  application  to  chancery  for  an  allowance  out  of  the  fundi 
as  he  might  have  done.  Cooper  v*  Martin,  T.  43  Geo.  S.  4  East^ 
76.  1  Bott,  S77.  2  Not.  P.  L.  231.  232. 

Rexy.  Kempson,  M.l  Geo.%     2Str.9i55.    IBottySlS.  2  Nol.   Son's  wife,  the 
P.  L.  231. 232.  It  was  moved  to  quash  an  order  upon  the  father  to  ^^  ^^^H  ^^ 
pay  a  certain  sum  weekly  to  his  son's  /vfife,  his  son  having  run  ^jj^jji^*^ 
away  from  her  as  soon  as  he  married  her,  and  she  having  had  a  i],,  g^n't  fatbir. 
child  in  the  mean  time.  To  this  order  two  exceptions  were  .taken : 
First,  that  it  appears  the  son's  wife  was  an  adulteress  ;  and  there- 
fore the  hufllMmd  himself  would  not  have  been  bound  to  maintain 
her,  much  more  the  husband's  father  could  not.    To  this  it  was 
answered,  and  allowed  by  the  Court,  that  whatever  effect  this  act 
of  the  wife  might  have  upon  the  husband,  it  could  not  have  any 
upon  the  parish.    Secondly,  it  was  objected,  that  the  statute  ex- 
tends only  to  natural  relations,  and  for  this  purpose  was  cited  the 
case  of  Rex  v.  Munday  (hereafter  following) ;  and  the  Court  were 
of  opinion  that  this  objection  was  fatal,  and  that  the  act  doth  not 
extend  to  relations  in  law.     2  Barnard,  329.  364.     Note ;  Sir 
John  Strange  in  his  refKnt  of  this  ease  says,  that  the  order  was 
for^e  father  to  maintain  his  son's  wife,  after  a  divorce  a  menti 
^  thordy  for  adultery. 

Gramlfather  and  grandmother^]     Rex  v.  Reeve^  M,  7  Car»  1.  GrandMiCT 
2  BuUtr.  344.  1  Bott,  362.  2  NoL  P.  L.  231.  The  reputed  grand-  "J^JP*"*' 
father  or  grandmother  are  not  within  the  statute ;  for  a  bastard  ™*'^^' 
is  fiiue  p^ndi» 

Though  the  father  be  living,  yet,  if  he  be  unable,  the  grand- 
father, being  of  ability,  may  be  compelled  to  keep  the  grandchild 
and  aiMO  to  pay  so  much  money  as  the  justices  shall  think  rea- 
sonable for  the  time  past.  M.  6  Ann.  Q.  v.  Joice^  16  Viner^  423. 
1  Bott,  372.  2  iVo/.  >.  L.  232.  234. 


And  children.]  Rex  v.  Munday.  T.  5  Geo.  1.  1  Str.  190.  1  Bott,  Amm^in^kmh 
373.  2  Nd.  P.  In  232.    Order  reciting  thai  Muinday  had  a  good  "^  ^Mv*  •• 
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ll^oor. 


S  nu  1.  2. 


maintain  his 
wife's  mother 


fortune  with  his  wife,  and  that  her  mother  was  poor,  therefore  he 
is  ordered  to  provide  for  her.  By  Pratt  C.  J.  The  cases  which 
have  hitherto  been,  were  either  where  the  Judges  were  divided,  or 
the  matter  came  not  directly  in  queistion,  or  was  only  a  case  at 
the  Judge's  chamber.  It  never  came  judicially  before  the  whole 
court  till  now.  And  as  it  is  res  integra,  on  consideration  we  are 
all  of  opinion,  that  the  son-in-law  is  not  bound,  either  within  the 
words  or  intent  of  the  statute,  which  ^provides  only  for  natural 
parents.  By  the  law  of  nature  a  man  was  bound  to  take  care  of 
nis  own  father  and  mother.  But  there  being  no  temporal  obliga- 
tion to  enforce  that  law  of  nature,  it  was  found  necessary  to  esta- 
blish it  by  act  of  parliament,  and  that  can  be  extended  no  fiuther 
than  the  law  of  nature  went  before ;  and  the  law  of  nature  doth 
not  reach  to  this  case.  And  the  order  must  be  quashed.  This  dase 
was  acknowledged  by  Ld.  Kenyan,  in  Tubb  v.  Harrison,  ante,  120. 
Grandchildren.        In  the   case  of   JVolton  V.  Spark,  E.  7  IV*  Sett.  Sf  Rem.  810. 

1  Bott,  S70.  (by  the  name  of  WaUham  v.  Sparhes,)  2  Nol.  P.  L 
&2.  Holty  C.  J.  said,  that  the  word  children  in  the  statute  ex- 
tends to  grand-children ;  because  there  is  the  same  natural 
affection. 

But  no  case  hath  occurred,  wherein  the  same  hath  been  judi- 
cially determined.  And  periiaps  there  may  be  some  doubt  as 
to  this  point.  Natural  affection  descends  more  strongly  than  it 
ascends.  And  it  is  observable,  that  whereas  the  statute  of  the 
S9  Eliz.  c.  S,  did  only  enact  that  parents  and  children  should  mu- 
tually, maintain  each  other,  this  statute  of  the  45  Eliz.  enlarg- 
ing this  branch,  extends  it  to  grandfathers  and  grandmothers,  but 
doth  not  specify  grandchildren;  by  which  it  may  seem  that 
the  parliament  did  not  intend  that  the  obligation  should  extend  to 
them* 

2.  Of  the  order. 

Of  e%iery  poor,  old,  blind,  lame,  and  impotent  person^  or  other 
poor  person  not  able  to  XDork.']  St.  Andreto's  Underskqfi  v.  Jacah 
Meniez  de  Breta,  M.  13  W.     1  Ld.  Raum.  699.    1  Bott,  S65. 

2  Nol.  P.  L*  2SS.  The  defendant,  being  a  Jew,  had  an  only  daugh- 
ter, who  was  converted  from  Judaism,  and  embraced  Chnstianityi 
whereupon  the  defendant  turned  her  out  of  doors,  and  refused  to 
allow  her  any  maintenance*  On  complaint  to  the  sessions,  they, 
reciting  that  she  was  the  daughter  of  the  defendant,  and  that  he 
was  a  man  able  to  maintain  her,  made  an  order  that  the  defend- 
ant (being  very  rich)  should  allow  her  20«.  a  month.  But  be- 
cause diey  did  not  allege  that  she  was  poor,  or  likely  to  become 
chargeable,  the  order  was  quashed. 

Rex  V.  GuUey,  E.  I  Geo.  1.  Fol.  47.  1  Bott,  966.  2  Nol.  P.  L 
9SS.  It  was-  moved  to  quash  an  order  of  sessions.  The  order 
set  out,  that  one  Mary  Gulley  was  in  a  poor  destitute  condition, 
and  that  her  father  was  able  to  maintain  her,  and  therefore  thej 
made  an  order  upon  him  to  allow  her  2f •  6d.  a-week  till  further 
order.  Objected,  it  did  not  appear  that  she  was  lame,  blind,  or 
unable  to  work ;  so  that,  though  she  was  in  a  destitute  ccmdition, 
it  might  be  because  she  would  not  work  :  And  upon  this  excep- 
tion the  Court  quashed  the  order  of  sessions. 
Mart  be  Mid  to  Being  of  a  sufficient  abUity.']  Q.  v.  Htdifiix,  H.  1«  Ann^ 
to^fliifficieDt   g^  ^  n^^  5^  1  ^^^  g^^  2  j^^^  P,L.2»i.  Order  for  the 


The  order  must 
set  forth,  that 
thepenonia 
poor,  &c.  and 
not  i^le  to 
work. 
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fiither*in-law,  to  pay  so  much  a  week  to  his  daughter-in-law, 
was  quashed,  because  it  was  not  said  that  he  was  of  a  sufficient 
abilitj. 

In  that  manner^  and  according  to  thai  raiCy  as  by  the  justices  of  Carder  to  psj, 
that  county  where  such  sufficient  persons  dwells  in  their  sessions  shall  *ndefinitelyas  to 
be  assessed.]  Jenkinu  case,  E.  5  Ann.  2  Salk.  534.     1  BoH,  S65.  **"**'  "  «*^ 
2  Nol.  P.  L.  233.    An  order  of  sessions  was  made,  that  the  de- 
fendant shall  pay  2s.  a  week  towards  the  supjport  of  his  father, 
till  that  court  snould  order  the  contrary.    Which  was  held  good 
because  it  was  indefinite^  and  no  set  time  limited ;  and  if  an  estate 
happened  to  fall  to  him  they  might  apply  to  the  justices  ;  other- 
wise, if  a  time  was  limited. 

By  the  justices  of  that  county  xvhere  such   sufficient  persons  The  order  must 
rfwetf.]    Therefore  if  a  child  live  in  the  county  of  Middlesex,  and  be  made  by  the 
be  maintained  by  the  parish  there,  and  the  grandfather  live  in  the  j"»tice*  of  **>• 
cquoty  of  Suffolk,  the  justices  of  Middlesex  can  make  no  order  ^"h  suffideut 
therein,  but  the  justices  of  the  county  of  Suffolk  must  make  the  penon  dwelliw 
order.   2  Buktr.  344. 

In  their  sessions  shall  be  assessed."]  Q.  v.  Jones.  T.  9  Ann.  Fol.  41 .  Pkiuper  not  to 
1  Botty  364.  2  Nol.  P.  L.  231.   There  was  an  order  for  the  grand-  be  sent  to  such 
mother  to  take  care  of  her  grandchildren,  and  by  the  order  they  «»fficient  penon. 
send  the  grandchildren  to  the  grandmother. — By  the  whole  Court : 
Hiey  cannot  send  the  grandchildren  to  the  grandmother ;  but  the 
justices  ought  to  have  made  a  rate  upon  the  grandmother  of  so 
much  a-week. 

And  it  is  said,  that  in  the  order  of  sessions  it  ought  to  appear  Pauper  must  be 
that  the  paurty  to  be  relieved  is  become  chargeable  to  the  parish  ;  chargeia>le. 
for  unless  he  be  so,  the  parish  has  no  ground  of  complaint  16  Vin. 
Abr.  424.     Rex  v.  Tripping,  1  Bott,  366.   2  Nol.  P.  L.  233.  323. 

And  the  order  may  be  that  the  grand&ther  shall  pav  so  much 
for  the  time  past  for  wherever  the  grandchild  was  chargeable. 
Reg.  V.  Joyce.     16  Vin.  Abr.  423. 

Off  pain  of  20<.  a  month  ■  to  be  levied  by  distress.]  Rex  v.  Penalty  of  som 
Robinson,  T.  32  Sf  33  Geo.  2.  2  Burr.  799.  1  Bott,  380.  2  Nol.  •month. 
P.  L.  372.  The  defendant  was  indicted  for  refusing  to  obey  an 
order  of  sessions,  for  maintaining  his  two  infant  grandchildren. 
It  was  moved  in  arrest  of  judgment,  and  urged,  that  this  is  a  new 
offence :  and  where  a  statute  creates  a  new  offence,  and  gives  a 
particular  penalty,  and  specific  method  of  recovering  the  same, 
that  course  ought  to  be  pursued,  and  the  party  shall  not  be  pu- 
nished by  indictment.  By  Ld  Mansfidd  C.  J.  The  rule  is  cer- 
tain, that  where  a  statute  creates  a  new  offence  by  prohibiting  and 
making  unlawful  any  thing  which  was  lawful  before,  and  appoints 
a  specific  remedy  against  such  new  offence  by  a  particular  sanction 
and  partlcidar  method  of  proceeding ;  that  method  must  be  pur- 
sued, and  no  other :  but  where  the  offence  was  antecedently  pu- 
nishable by  a  common  law  proceeding,  and  a  statute  prescribes  a  * 
particular  remedy  by  a  summary  proceeding,  there  either  method 
may  be  pursued,  and  the  prosecutor  is  at  liberty  to  proceed  either  * 

at  common  law,  or  in  the  method  prescribed  by  the  statute ;  be- 
cause there  the  sanction,  is  cumulative,  and  doth  not  exclude  the 
common  law  punishment.  In  the  present  case  a  remedy  existed 
before  the  statute  of  the  43  Eliz.  For  disobedience  to  an  order 
of  sessions  is  an  offence  indictable  at  common  law.    So  that  here 
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Indictment  will  A^e  two  remedies ;  one,  to  proceed  by  way  of  indictment  for  dis- 
lie  for  refusing  obeying  the  order,  where  the  weekly  payment  is  neglected  or  re- 
to  obey  the  fused  to  be  made ;  the  other,  to  distrain  for  the  9(k.  penalty 
order  of  se^ons.  ^^^  neglect  of  payment  for  a  month.     The  former  method  has 

been  taken  in  the  present  case :  and  there  is  no  doubt  but  that 
an,  indictment  will  lie  for  disobeying  an  order  of  sessions*  And 
the  Court  were  unanimously  of  opinion,  that  the  judgment  ought 
not  to  be  arrested. 

Since  disobeying  an  order  of  justices  is  an  offence  at  common 
law,  (vide  Rex  v.  Balme^  Vol.  III.  p.  25.)  the  law  of  the  above 
case  applies  equally  to  orders  made  by  two  or  more  justices  in 
petty  sessions,  under  stat.  59  Geo.  3.  c.12.  §  26*  antCy  120. 

3.  Of  persons  deserting  their JamUies* 

Running  away.  By  1  Jac,  I.  c.  4*.  ^8.  People  able  to  labour,  running  away 
1  J.  1.  c.  4.  out  of  their  parish,  and  leaving  their  families  upon  the  paririi, 
Thrcateoing  to  shall  be  taken  and  deemed  incorrigible  rogues.  And  if  they 
runaway.  threaten  to  run  away,  and  leave  their  families  as.afbresaid,  the 

same  being  proved  by  two  sufficient  witnesses  upon  oath,  before 

two  justices  of  the  peace,  the  persons  so  threatening  shall  by  the 

said  two  justices  of  the  peace  be  sent  to  the  house  of  correction, 

(unless  he  or  she  can  put  in  sufficient  sureties  for  the  discharge 

Sturdy  and        of  the  parish,)  there  to  be  dealt  with,  and  detained  as  a  sturdy 

wandering  and  wandering  rogue,  and  to  be  delivered  at  the  said  assembly  or 

""opi^  meeting,  or  at  the  quarter  sessions,  and  not  otherwise. 

iG. I.e. 8.  ^y  ^^^  ^  G^O'  1'  ^*  ^-  ^or  the  more  effectual  relief  of  such 

wives  and  children,  as  are  left  by  their  husbands  and  parents 
upon  the  charge  of  the  parish ;  after  reciting  that  whereas  diven 
persons  run  or  go  away  from  their  places  of  abode  into  other 
counties  or  places,  and  sometimes  out  of  the  kingdom,  some  men 
leaving  their  wives,  a  child,  or  children,  and  some  mothers  run  or 
go  away  leaving  a  child  or  children  upon  the  charge  of  the  pa- 
rish or  place  where  such  child,  or  children,  was  or  were  bom,  or 
last  legally  settled,  although  such  persons  have  some  estates, 
which  should  ease  the  parish  of  their  charge,  in  whole,  or  in  part : 
Churcbwar-        '^  ^  enacted,  §  1.  ''  that  it  shall  and  may  be  lawful  for  the  church- 
dens,  &c  by      wardens  or  overseers  of  the  poor  of  such  parish  or  place  where  any 
wavTCDt  of  two    such  wife,  or  child,  or  children,  shall  be  so  left,  upon  application 
j**?**^  "*y      to,  and  by  warrant  or  order  from  any  two  justices  of  the  peace,  to 
offender's  ^^  ^"^  seize  SO  much  of  the  goods  and  chattels,  and  receive  so 

goods,  &c         much  of  the  annual  rents  and  profits  of  the  lands  and  tenements  of 

such  husband,  father,  or  mother,  as  such  two  justices  of  the  peace, 
as  aforesaid,  shall  order  or  direct,  for  or  towards  the  disdiarge 
of  the  parish  or  place  where  such  wife,  child,  or  children  are 
left,  for  the  bringmg  up  and  providing  for  such  wife,  child,  or 
and  by  Older  of  children;  which  warrant  or  order  being  confirmed  at  the  next 
quarter  sessions   quarter  sessions,  it  shaU  be  lawful  for  the  justices  of  such  quarter 
di^wse  thereof,   gessions  to  make  an  order  for  the  churchwardens  or  overseers  for 
•  the  poor  of  such  parish  or  place,  to  dispose  of  such  goods  and  . 

chattels  by  sale,  or  otherwise,  or  so  much  of  them,  for  the  pur- 
poses aforesaid,  as  the  court  shall  think  fit,  and  to  receive  the 
rents  and  profits,  or  so  much  of  them,  as  shall  be  ordered  by  the 
sessions,  as  aforesaid,  of  his  or  her  lands  and  tenements,  wt  ih% 
purposes  aforesaid.  3 
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§  2.  The  churchwardens  and  overseers  aforesaidy  sliall  be  ac-  ChuKliwwxicnf 
countable  to  the  Justices  at  the  quarter  sessions  for  all  such  money  •ccouotable  for 
as  they  or  any  of  them  shall  receive  by  virtue  of  this  act.  **>•  monia  so 

Stake  V.  Dixon,     //.  45  Geo.  3.    6  Etui,  163.     1  Bott,  885.  ^^''^' 
2  NoL  P.  L.  238.  239.  305.     The  plaintiff  declared  in  covenant  -^^[^^ 
for  a  year  8  rent.     To  the  declaration  there  were  four  several  iJ^^^mudi 
pleas,  of  which  the  last  only  is  material  here.     In  this  the  de-  of  the  goods  or 
fendaot  pleaded  as  to  ?/•  16f.   parcel  of  the  rent,  that  before  rents  should  be 
25th  March,  1803,  (when  the  rent  became  due)  the  plaintiff  had  •«»<1»  «^ 
gone  away  from  his  place  of  abode  (at  Carney)  into  some  other  n>»«*fl»aQrthe 
place,  leaving  his  wife  chargeable  to  Corney  ;  that  he  continued  S^t,)'|^  ^J^ 
Bway  from  the  24th  June,  1801,  to  the  time  of  the  action  brought,  propriated  out 
and  that  during  all  that  time  she  continued  so  chargeable ;  that  it  of  them ;  end 
thereupon  was  necessary  that  she  should  be  maintained  by  the  in  case  of  rents 
parish:    whereupon,  upon  application  of  the  churchwardens  of  "*"'^^"1"^ 
the  parish,  a  warrant  was  directed  by  two  justices  to  the  said  ^'nmrisdon. 
churchwardens  and  overseers,  whereby  (reciting  as  usual)  they 
the  said  justices  authorised  and  commanded   the  said  church- 
wardens and  overseers  of  Corney  to  receive  the  annual  rents  and 
prqfiU  of  the  lands  and  tenements  of  the  plaintiff  at  Broomhill  in 
the  panshes  of  B,  and  JV.  in  the  county  of  Cumberland,  (the  same 
being  the  lands  and  tenements  demised  to  the  defendant, X^r 
and  iofnards  the  discharge  of  ike  said  parish  of  Corney,  for  tlie 
providing  for  the  plainHff'*s  tvife,  SfC.     That  on  the  13tii  July, 
I801y  the  order  xnas,  pursuant  to  the  statute,  confirmed  by  the 
court,  and  the  court  aid  then  and  there  order  the  said  church* 
wardens  and  overseers,  &c.  to  receive  7/.  \6s.  rent,  of  the  rents 
and  profits  of  the  lands  and  tenements  of  the  plaintiff  at  B.  in  the 
parishes  of  B.  and  fV.  for  and  towards  the  discharge  of  the  said 
parish.     And  then  the  plea  alleged  payment  thereof  by  defendant. 
To  this  the  replication  was  (inter  alia),  that  on.  the  1st  of  October, 
1801»  the  said  ll.  \6s.  in  tiie  said  order  of  sessions  mentioned, 
was  paid  by  the  defendant  to  the  then  churchwardens  and  over- 
seers of   Corney,   pursuant  to  the  said  order,  and  that  on  the 
25th  March,  18^  the  said  11.  I6s.  was  allowed  by  the  plaintiff  to 
the  defendant  out  of  the  rent.    To  this  replication  it  was  by  the 
defendant  rejoined,  that  the  said  sum  of  ?/•  16f.  so  mentioned  in 
the  ^ih  plea  to  have  been  so  paid,  toas  another  and  a  different 
sum  of  ?/•  16^.  than'  the  sum  of  11.  IBs.  so  deducted  and  allowed 
as  aforesaid,  viz.  for  the  second  years  payment  under  the  said 
oriier  in  the  said  fiea  mentioned,     fo  this  there  was  a  demurrer 
and  joinder  in  aemurrer.     In  support  of  the  denuirrer,  three 
objections  were  made:  1st,  Tliat  the  original  order  was  void; 
2d.  That  the  sessions  had  no  original  jurisdiction,  and  that  there- 
fore nothing  done  by  them  upon  a  void  order  could  make  it  good. 
3d.  That  if  the  order  of  sessions  were  good,  it  had  been  com- 
plied with  by  plaintiff.    Upon  the  1st  it  was  ar^ed  that  the  ori- 
ginal order  was  void,  as  being  pro^jtective,  to  seize  t)ie  rents  and 
prc^Bts  for  foture  expences  ;  or  if  it  might  be  prospective,  still  it- 
did  not  ascertain  the  quantum  of  relief  required  by  the  parish,  con- 
formably with  the  words  "  so  much   in  the  statute.    To  this  was 
cited  JUx  V.  Chc^ffey,  2  Ld.  Raym.  858.    Upon  the  2d  it  was  said, 
that  the  sessions  had  it  only  in  their  power  to  confirm  the  order, 
and  direct  a  sale,  and  (perhaps)  vary  the  sum  before  directed  to  be 
levied.    Upon  the  Sd,  That  if  the  sessions  could  remedy  any  de- 
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Stable  V.Dixon,  fect  in  the  original  order  by  ascertaining  the  flum  to  be  raised, 

they  have  fixed  it  at  7/.  16;.  and  that  sum  is  by  the  pleadings 
admitted  to  be  paid  and  deducted  out  of  the  rent :  The  order 
therefore  is  functus  officio  ;  for  it  does  not  state  that  the  same 
sum  shall  be  raised  annually,  —  In  answer  to  these  points  it 
was  said  that  the  order  in  question  followed  the  precedent  in 
(a)  sotb  £di-  Bum's  Justice,  (a)  And  it  was  observed  '<  thai  so  muck  of 
*«»•  the  rents  and  profits  must  mean'  of  the  "  annual  rents"  SfC.  — 

Lord  Ellenborough  C.  J.    The  stat.  5  Geo.  1 .  gave  to  magistrates 
a  power  of  appropriating  to  the  purposes  of  the  act  so  much 
of  the  goods   and   chattels,    and  so  much  of  the  annual  rents 
and  promts  of  the  party,  as  they  should  order   and   direct,   or 
as  the  sessions    afterwards   to  whose  confirmation   such    order 
is  to  be  submitted,  should  think  fit.      But  it  never  was  meant 
to    invest    the   parish  officers    or   magistrates  with   a   right  to 
take  indefinitely  all  the  property  of  such  a  person  without  ap- 
portioning  how  much  of  it  was  to  be  taken  for  that  purpose. 
The  language  of  the  act  is  that  the  goods  and  chattels,  &^c.  are 
to  be  taken  for  or  towards  the  discharge  of  the  parish;  which  im- 
ports that  it  was  to  relieve  the  parish  from  a  burden  already 
mcurred,  and  which  was  therefore  capable  of  being  then  ascer- 
tained.   But  even  if  they  had  a  prospective  power,  still  the  jus- 
tices are  to  ascertain  hoyo  much  is  to  be  taken.   The  act  expressly 
says,  the  officers  shall  take  so  much  as  the  justices  shall  order. 
The  original  warrant  then  being  made  in  the  exercise  of  an  inde- 
finite instead  of  a  limited  authority,  and  being  void  in  that  re- 
spect, the  next  question  is,  whether  it  were  capable  of  receiving 
confirmation  from  the  sessions.     And  assuming  that  it  could,  as 
capable  of  limitation  in  respect  of  the  sum  to  be  taken  by  the  pa- 
rish officers,  (for  they  seem  there  to  have  abandoned  the  ground 
of  an  indefinite  seizure,)  then  can  the  order  of  sessions  be  sus- 
tained beyond  the  tenns  of  it,  as  .an  order  to  receive  the  sura  of 
7/.  16«.  ?    Admitting  that  it  might  be  good  to  that  extent  as  an 
order  to  receive  a  definite  sum  (subject  however  to  the  objection 
to  it  as  a  confirmation  of  an  original  indefinite  order  of  seizure), 
the  answer  is,  that  the  sum  is  already  paid  and  allowed :  but  tak- 
ing it  as  it  is  now  contended  for,  as  an  order  to  receive  that  sum 
annually  out  of  the  rents  and  profits  without  any  limitation  of 
time,  the  objection  applies,  that  for  want  of  such  limitation,  as, 
"  till  some  other  order  made,"  it  is  void  by  the  authority  of 
the  case  mentioned.    Therefore,  unless  the  order  of  sessions  be 
understood  as  limited  to  raise  7/.  16;.  once  for  all,  that  would  be 
invincibly  bad ;  and  if  so  understood  the  order  has  been  satisfied. 
Grose  J.  agreed.     And  by  Lawrence  J.     If  the  order  of  sessions 
had  intended  that  more  than  one  sum  of  7/*  16;.  should  be  taken, 
they  should  have  said  so,  more  distinctly,  by  adding  the  word 
*'  annually*  or  *S  till  further  order"    Judgment  for  the  plaintiff. 
For  the  punishment  of  those  who  desert  their  wives  and  diildren, 
see  title  (Soanmtis,  Vol.  V. 
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Form  of  an  Order  to  seize  the  Goods,  and  receive  the 
Rents  of  the  Lands  of  Parents  or  Husbands  having  run 
away. 

^To  the  churchwardens  and  overseers  of  the 
Westmorland.    <     poor  of  the  parish  of  -— — —  in  tlie  said 

(^     county. 

W/TiEREAS  it  appean  unto  us  tohose  names  are  hereunto  set  and 
seals  affixed^  two  of  his  majesty's  justices  of  the  peace  for  the 
said  county,  as  toell  upon  the  complaint   and  application  of  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  qf  • 

aforesaid^  in  the  county  aforesaid,  as  upon  due  proof  upon  oath 
before  us  madcf  that  A.  O.  late  qf  the  parish  qf  qforesaidt 

in  the  county  aforesaid,  yeoman,  hath  gone  away  from  his  place 

qf  abode  at in  the  parish  aforesaid,  into  some  other  county 

or  place,  and  hath  left his  wife,  and  their  children^ 

upon  the  charge  qf  the  parish  of  —  aforesaid,  the  place  qf  their 
last  legal  sett&nent,  and  that  the  said  A.  6.  hath  some  estate  whereby 
to  ease  the  said  parish  qf  their  said  charge^  in  whole  or  in  part ;  We 
do  hereby  authorise  and  command  you  the  said  churchwardens  and 

overseers  qf  the  poor  qf  the  parish  qf aforesaid,  to  take 

and  seize  —  arui  — —  and  ■  qfhis  goods  and  chattels, 

and  to  receive  so  much  [specifying  the  sum]  qfthe  annual  rents 
and  profits  of  the  lands  and  tenements  of  him  the  said  A.  O.  at 
a/oresaid  {a),  for  and  towards  the  discharge  qf  the  said 


I,  for  the  providing  /or  his  said  wife  and  bringing  up  and 
maintaining  qfhts  said  cnildren  :  And  with  this  warrant  you  are  to 
appear  at  the  next  quarter  sessions  qf  the  peace  to  be  holden  for  the 
satd  county,  and  certify  then  and  there  what  you  shall  have  done  in 
the  execution  hereqf     Given  under  our  hands  and  seals,  at         ■    ■ 

til  the  said  county,  the      ■         day  qf in  the  year  . 

(See  the  preceding  case  of  Stable  v.  Dixon,  p.  125.) 

For  the  further  maintenance  of  the  poor,  there  are  many  fines 
and  forfeitures  payable  to  their  use ;  as  for  swearing,  drunkenness^ 
destroying  the  game,  and  in  many  other  instances,  which  are  to 
be  found  under  their  proper  titles. 

And  also  parts  of  wastes,  woods,  and  pastures,  may  be  inclosed 
for  the  growth  and  preservation  of  timber  and  underwood  for  their 
relief>  as  is  set  forth  under  the  title  SSHosH,  Vol.  V. 

4w  Of  the  relief  and  ordering  qf  the  Poor*  (b) 

By  the  several  statutes  all  along,  the  poor  were  to  resort  or  be  Poor  to  b* 
sent   to  their  own  parishes  to  be  relieved ;  and  in  the  case  of  mainuincd 
Clypton  V.  Ravistock,  E.  1 1  Ann.  Sett,  ft  Retn.  49.  2  N0I.P.L.  82*.  ^jS*!^.'^"^ 
it  was  adjudged  as  follows :  There  was  an  order  reciting,  whereas  P**^^**^**  * 
John  Saundierson  and  his  wife  are  last  settled  in  Clypton  ;  these 


(a)  It  the  order  extend  to  lands,  then  say,  **  until  further  order  nude*** 
(6)  Of  'Bi«taTD0  and  their  Filiation,  see  Vol.  I;  p.  238— 286*. 
Of  Relief  to  the  wives  and  families  of  soldiers  and  rnilitia-mrn,  see  Vol.  III. 
p.  S^Si  ft  409. 

Of  PtUftr  2.aiMtit^,  set  VoL  III.  p.  $»I.  «/  seq. 


128  IPoor.  S  "I-  *• 

are  to  order  you  the  churchwardens  of  Clypten  to  repair  to  the 
parish  of  Ravktockr  and  to  relieve  them,  being  so  sick  that  they 
cannot  be  removed.  —  By  the  Court :  The  justices  have  no  au- 
thority to  send  for  officers  out  of  another  parish,  but  the  parish 
where  the  poor  reside  are  bound  to  maintain  them  as  long  as  Uiey 
excepting  in  the  continue  with  them.     But  in  the  case  of  Darlington  v.  Hemling" 
case  of  bastards,  fon^  H.  17  Geo.  3.  2  NoL  P.  L.  304.  S2^,postj  where  two  bastard 
being  nurse        children,    settled  at   Darlington,  resided  with  their  mother  as 
children.  nurse  children  in  the  parish  of  HemlingtoUf  where  the  mother  was 

settled :  it  was  determined  that  the  parish  where  the  children's 

settlement  was  should  maintain  those  children  in  that  other  parish. 

4J£Uz.  C.2.  By  the  43  Eliz.  c.  2.  §  1.   The  churchwardens  and  overseers. 

Order  to  be        with  the  con&ent  of  two  justices  (1  Q.)  shall  take  order  from  time 

taken  therein.     ^^  time,  for  setting  to  work  the  children  of  all  such  whose  parents 

shall  not  by  the  said  churchwardens  and  overseers,  or  the  greater 
part  of  them,  be  thoueht  able  to  keep  and  maintain  their  children  ; 
and  for  setting  to  work  all  such  persons,  married  or  unmarried, 
having  no  means  to  maintain  them,  and  using  no  ordinary  and 
daily  trade;  and  for  the  necessary  relief  of  the  lame,  impotent, 
old,  blind,  and  such  other  among  Uiem  being  poor,  and  not  able 
to  work. 

§  4.  And  tlie  said  justices,  or  one  of  them,  shall  send  to  the 
house  of  correction,  or  common  gaol,  such  as  shall  not  employ 
themselves  to  work,  being  appointed  thereunto  as  aforesaid. 
59  G.3.  c.  12.        Stat.  59  Geo.  S.  c.  12.  §  12.  after  reciting  that  "  whereas  by 
Parishes  may      an  act  passed  in  the  43d  year  of  the  reign  of  queen  Elizabeth^ 
provide  land  for  (hg  churchwardens  and  overseers  of  the  poor,  are  directed  to  set 
the  employment  ^^  ^^^.j^  certain  persons  therein  described :  and  whereas  by  the 
e  poor,        1^^^  ^^^  .^  force,  sufficient  powers  are  not  given  to  the  church- 
wardens and  overseers,  to  enable  them  to  keep  such  persons  fully 
and  constantly  employed ;"  enacts,  '<  that  it  shall  be  lawful  for  the 
churchwardens  and  overseers  of  the  poor  of  any  parish,  with  the 
consent  of  the  inhabitants  thereof  in  vestry  assembled,  to  take  into 
their  hands  any  land  or  ground  which  shall  belong  to  such  parish, 
or  to  the  churchwardens  and  overseers  of  the  poor  of  such  pariah,  or 
to  the  poor  thereof,  or  to  purchase,  or  to  hire  and  take  on  lease 
for  and  on  account  of  the  parish,  any  suitable  portion  or  portions 
not  exceeding     of  land  within  or  near  to  such  parish,  not  exceeding  twenty  acres 
twenty  acres.      in  the  whole ;  and  to  employ  and  set  to  work  in  the  cultivation  of 

such  land,  on  account  of  the  parish,  any  such  persons  as  by  law 
they  are  directed  to  set  to  work,  and  to  pay  to  such  oF  the  poor 
persons  so  employed  as  shall  not  be  supported  by  the  parish, 
reasonable  wages  for  their  work ;  and  the  poor  persons  so  employed 
shall  have  such  and  the  like  remedies  for  the  recovery  of  their 
wages,  and  shall  be  subject  to  such  and  the  like  punishment  for 
miwehaviour  in  their  emplojnment,  as  other  labourers  in  husbandry 
are  by  law  entitled  and  subject  to." 
And  may  let  §  IS-  Provides  and  enacts,  "  that  for  the'premotion  of  industry 

portiras  of  land  amongst  the  poor,  it  shall  be  lawful  for  the  churchwardens  and 
^^P^  mha-  overseers  of  the  poor  of  any  parish,  with  the  consent  of  the  in- 
habitants in  vestry  assembled,  to  let  any  portion  and  portions  of 
such  parish  land  as  aforesaid,  or  of  the  land  to  be  so  purchased 
or  taken  on  account  of  the  parish,  to  any  poor  and  industrious 
inhabitant  of  the  parish,  to  be  by  him  or  her  occupied  and  cul- 
tivated on  his  or  her  own  account,  and  for  his  or  her  own  benefit, 
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at  such  reasonable  rent  and  for  such  term  as  shall  by  the  inhabit- 
ants in  vestry  be  fixed  and  determined." 
See  also  §  14.  post,  page  144. 

As  to  the  moae  of  procuring  the  money  for  the  employment 
of  the  poor,  see  stat.  51  Geo.  3.  c.  34.  more  particularly  sec- 
tions 29.  and  35. 

By  Stat.  3  fr.  &  M.  c.  11.  §  11.    There  shall  be  provided  and  3W.5.  a  ii. 
kept  in  every  parish,  a  book  wherein  the  names   of  all  persons  ^^ersons  reliev- 
whf^receive  collection  shall  be  registered,  with  the  day  and  year  f<*  ^  be  entered 
when  they  were  first  admitted  to  have  relief,  and  the  occasion  *°*''®*** 
which  brought  them  under  that  necessity,  and  yearly  in  Easter 
week,  or  as  often  as  shall  be  thought  convenient,  the  parishioners 
shall  meet  in  the  vestry  or.  other  usual  place  of  meeting  in  the 
parish,  before  whom  the  book  shall  be  produced,  and  all  persons 
receiving  collection  to  be  called  over,  and  the  reasons  of  their 
taking  relief  examined,  and  a  new  list  made  and  entered  of  such 
persons  as  they  shall  think  fit  and  allow  to  receive  collection. 

§11.  And  no  other  person  shall  be  allowed  to  receive  collection  at  No  othen  to  b« 
the  charge  of  the  parish,  but  by  authority  under  the  hand  of  one  relieved,  but  by 
justice  residing  within  such  parish,  or  (if  none  be  there  dwelling)  p"*?^  ^^  *!>• 
in  the  parts  near  or  next  adjoining,  or  by  order  of  the  justices  in  J"'**^**'    . 
sessions,  except  in  cases  of  pestilential  diseases,  plague,  or  small- 
pox, for  such  families  only  as  shall  be  therewith  infected. 

And  by  stat.  9  Geo.  1.  c.  7-  §  1.  No  justice  shall  order  relief  to  9  G.  i.  c  7. 
any  poor  person,  until  oath  be  made  before  him  of  some  matter,  §  i* 
which  he  shall  judge  to  be  a  reasonable  cause  for  having  such  ^®*  '*■*•• 
relief;  and  that  the  same  person  had  by  himself,  or  some  other,  ^^  ^'  ^■?*  ^* 
applied  for  relief  to  the  parishioners  at  some  vestry  or  other  pub-  55  q^  3"  ^  j^^^ 
lie  meeting,  or  to  two  of  the  overseers,  and  was  by  them  refused  §9.  post  p.  147' 
to  be  relieved :  and  until  such  justice  hath  summoned  two  of  the 
overseers  to  shew  cause  why  such  relief  should  not  be  given,*  and 
the   person  so  summoned  hath  been  heard   or  made  default  to 
appear. 

§  ^  And  the  person  whom  such  justice  shall  think  fit  to  order 
to  be  relieved,  snail  be  entered  in  such  book,  as  one  of  those  who 
is  to  receive  collection,  as  long  as  the  cause  for  such  relief  con- 
tinues, and  no  longer.  And  no  officer  shall  (except  upon  sudden  and 
emergent  occasions)  bring  to  the  account  of  the  parish,  any  money 
he  shall  give  to  any  poor  person  of  the  same  parish  who  is  not  re- 
gistered in  such  book  as  a  person  entitled  to  receive  collection, 
on  pain  of  6i.  by  distress,  by  warrant  of  two  justices,  who  shall 
have  examined  into  and  found  him  guilty  of  such  offence ;  -which 
said  sum  shall  be  applied  to  the  use  of  the  poor  by  direction  of 
the  justices. 

By  rtat.  69  Geo.  3.  c.  12:  §  5.  it  is  enacted,  "  that  every  order  59  G.  3.  c.  12. 
to  be  made,  after  the  1st  day  of  Maj^  1819,  for  the  relief  of  any  Every  oider  for 
poor  person,  by  the  churchwardens  and  overseers  of  the  poor  of  "^l*®***  in  pa. 
any  parish  not  having  a  select  vestry,  under  the  authority  of  this  V^^  "?*  '"^" 
act,  shall  be  made  by -two  or  more  justices,  who  shall,  in  making  ▼"^J^^shall  be 
eyety  such  order,  take  into  their  consideration  the  character  and  made  by  two 
conduct  of  the  person  applying  for  relief;  provided  that  in  every  or  more  justices 
such  order  the  special  cause  of  granting  the  relief  thereby  di-  ««<^«pt »"  cases 
rected  shall  be  expressly  stated,  and  that  no  such  order  shall  be  °^  emergency. 
given  for  or  extend  to  any  longer  time  than  one  month  from  the 
date    thereof.    Provided  also,  that  in  cases  of  emergency  and 
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IPoor. 


5  in.  4. 


BadgM 


On  an  order  for 
relief  weekly, 
tlvt  money  is 
doe  the  begin* 
niog  of  the 
week. 


Setsiont  have  no 
power  to  order 
voTgpom*  bills 
to  be  paid. 


Nor  the 
juslicts. 


ureent  distress,  it  shall  be  lawful  for  one  justice  to  order  such 
renef  as  the  case  shall  require,  stating  hi  his  order  tlie  circum- 
stances of  the  case  ;,but  no  such'  last  mentioned  order  shall  entitle 
any  person  to  claim  relief  by  virtue  thereof  more  than  fourteen  days 
from  the  date  of  the  order,  nor  shall  the  same  have  any  force  or 
effect  after  the  next  petty  session  to  be  holden  within  the  hundred 
or  other  division  or  district  in  which  the  parish  to  which  the  same 
shall  apply  shall  be  situated." 

See  also  §  12.  &  IS.  ante,  p.  128.  §  26.  cnU,  p.  120.  §  27.  fost. 
p.  l?^.  and  §  36.  post,  p,  165. 

Stat.  S  &  9  IV,  c,30.  §  2.,  relating  to  badging  the  poor  is  re- 
pealed by  the  50  Geo.  S.  c.  52. 

And  see  8taU.54  Geo.  3.  c.  170.  §  7.  and  56  Geo.  3«  c.  129* 
§  2.  post. 

Poor  and  not  able  to  toork.  (a)]  Rex  v.  the  Inhab.  of  Hatfwnih 
or  Uighworth,  M.  3  Geo.  1.  1  Stra.  10.  1  Bott,  402.  There 
was  an  order  to  pay  d<.  weekly  to  a  poor  person,  by  the  parish  of 
Highmorihf  so  long  as  he  shall  contmue  poor.  It  was  objected, 
that  by  the  statute  it  ought  to  appear  that  the  person  relieved  is 
poor  and  impotent.  Parker  C.  J.  I  favour  these  6rders  as  much 
.as  I  can,  because  nobody  takes  care  to  draw  them  up  for  the 
poor.     But  it  must  be  quashed. 

On  the  authority  of  this  case,  in  Rex  v.  Stoke  Urseif,  E.  3  Geo.  I. 
an  order  was  quashed  for  the  same  fault.  So  in  R^  v.  Tipper,  E. 
4  Geo.  1.  on  an  order  to  maintain  a  daughter-in-law.  1  Bott,  403. 
notis. 

Rex  v.  John  Feamley,  1  T.  R.  316.  1  Leach.  425.  1  Bott,  418. 
2  Nol.  P.  L.  234.  274.  329.  This  was  a  demurrer  to  an  indict- 
ment found  against  Feamleyj  who  was  overseer  of  the  poor  of 
the  township  of  Checkheaton,  tor  disobeying  an  order  of  two 
justices,  for  the  pajyment  of  Is.  6d.  a-week  to  Sarah  Firth  for 
the  maintenance  of  herself  and  her  bastard-cliild.  One  objec* 
tion  was;  there  was  a  mistake  in  the  caption  of  the  sessions 
where  the  indictment  was  found,  the  word  Juli^  being  inserted  in- 
stead of  October,  which  the  Court  adjudged  to  be  ratal.  It  was 
also  obiected,  that  as  the  money  was  ordered  to  be  paid  weekly, 
the  derendant  could  not  be  guilty  of  any  disobedience  before  the 
expiration  of  the  first  week.  But  the  Court  were  of  opinion,  that 
the  sum  which  was  ordered  to  be  paid  toeekly  was  due  at  the  ie- 
ginning  qfthe  xveek. 

For  the  necessary  relief.^  Rex  v,  Colbitch,  E.  1  Geo*  1.  1  Bar- 
nard. 46.  An  oraer  of  sessions  was  made  upon  the  overseers  of 
this  parish,  that  they  should  pay  a  surgeon  liis  bill  for  curing 
certain  poor  under  their  care.  Tne  Court  said,  that  the  sessions 
have  no  power  to  make  such  orders,  and  so  quashed  it. 

Rex  V.  WoodsteHon,  M.  6  Geo.  2.  2  Barnard.  207.  247.  1  Bi», 
404.  2  Nd.  P.  Zr.  323.  An  order  was  madeb^  two  justices  i^xm  the 
officers  of  the  parish  of  Woodstert<m  for  payrn^  5/.  upon  account  of 
a  poor  inhabitant  of  that  parish  when  he  was  m  gaol,  and  likewise 
for  paying  a  surgeon's  biU  that  was  due  upon  his  account ;  which 
order  was  confirmed  at  the  sessions.  It  was  moved  to  quash  these 
orders.  And  upon  shewing  cause  it  was  ui^ed,  that  the  justices 
have  only  power  to  order  parish  officers  to  relieve  a  poor  inbabit- 


(a)  With  respect  to  persons  cblc,  but  not  willing  to  work,  sm  title  ClASCaot^ 
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ant  where  it  is  fit  he  ought  to  be  relie?cd«     But  in  the  present  Medical  assitt* 

case  the  parish   officers  have  actually  given  the  partj  relief,  a^cr. 

Thej  employed  a  surgeon,  and  a  nurse,  to  take  ciure  of  him,     Tlie 

surgeon  and  nurse  have  a  proper  remedy  by  way  of  action  against 

the  officers ;  and  the  justices  nave  no  pretence  to  interfere  in  this 

matter.    And  the  Court  were  of  opinion  that  these  orders  should 

be  quashed,  (a) 

Stat.  59  Geo*  3.   c.  12.  §  29.  afler  reciting,    that  it  is  expe-  59  G. 5.  c.  is 
dieat  to  discourage  that  reliance  upon  the  poor's  rates  which  tre-  S  29. 
quently  induces  artisans,  labourers,  and  others,  to  squander  away  Overseers  em. 
earnings  which  would  with  suitoble  care  have  afforded  sufficient  ^^(^*^J^  to 
means  for  the  support  of  their  families;  enacts,  "  that  whenever  it  glverelief^y 
shall  appear  to  the  justices  or  to  the  general  or  select  vestry,  or  to  way  of  loan 
such  guardians,  governors,  or  directors  as  aforesaid,  or  to  the  over-  only, 
seers  of  the  poor,  to  whom  application  shall  be  made  for  relief  for 
any  poor  person,  that  he  might,  but  for  his  extravagance,  neglect, 
or  wilful  misconduct,  have  been  able  to  maintain  himself,  or  to  sup- 
port his  family  (as  the  case  may  be),  it  shall  be  lawful  for  the  over- 
seers of  the  poor  (by  the  direction  of  the  justices,  or  of  the  general 
or  select  vestry,  or  of  such  guardians,  governors  or  directors, 
where  application  shall  have  been  made  to  them  respectively,)  to 
advance  money  weekly  or  otherwise,  as  may  be  requisite,  to  the 
person  so  applying,  by  way  of  loan  only,  and  to  take  his  receipt 
for,  and  engagement  to  repay  every  sum  to  be  so  advanced  (for 
which  no  stamp  duty  shall  be  required) ;  and  it  shall  be  lawful 
for  any  two  justices,  upon  the  application  (within  one  year  afler 
any  such  loan  or  loans)  of  one  or  more  of  the  overseers  of  the 
poor  for  the  time  being  of  the  parish,  to  summon  the  person  to 
whom  any  money  shall  have  been  so  advanced  ;  and  if  upon  ex- 
amination by  such  justices  into  his  circumstances,  it  shall  appear 
to  tbem  that  such  person  is  able,  by  weekly  instalments  or  otner- 
wise,  to  repay  the  whole  or  any  part  of  the  money  so  advanced  to 
him,  and  tor  wliich  he  shall  have  given  any  such  receipt  and 
eneagemenf,  it   shall  be  lawful  for   such  justices  to  make  an 
order  under  their  hands  and  seals  for  the  repayment  of  the  whole 
or  of  any  part  of  such  money,  at  such  time  and  times  and  in  such 
proportions  and  manner  as  they  shall  see  fit;  and  upon  every 
default  of  payment,  by  their  warrant  to  commit  such  person  to 
the  common  gaol  or  house  of  correction,  for  anytime  not  exceed- 
ing three  calendar  months,  unless  the  sum  and  sums  which  shall 
be  due  and  payable  by  virtue  of  such  order  shall  be  sooner  paid/* 

j  SO.   Enacts,    '^  that  when  any  person  entitled  to  or  in  re-  Pensions  for 
ceipt  of  any  pension,    superannuation,  or  other  allowance,  in  service  in  the 
respect  of  his  service  in  the  navy,  royal  marines,  army,  or  ord-  "*^Ll'J2ifS 
nance,  shall  apply  to  any  parish  for  relief,  for  himself,  or  for  hia  ^^^^nalircaset 
wife  or  fiunily,  it  shall  be  lawiiil  for  the  churdiwardens  and  over-  for  the  indem- 
seers  of  the  poor  to  require  the  pensioner  or  other  person  apply-  nityof  ptriabes. 
ing  for  relief,  before  the  same  shall  be  granted,  to  assign  to  them 
the  next  quarterly  or  other  payment  or  allowance  which  shall 

(a)  An  overMer  hM  been  holden  to  be  indictable  for  neglecting  to  supply 
DMxUciil  aaastanoe,  when  required,  to  a  pauper  labouring  under  dangerous  ill- 
neiSf  though  such  pauper  was  not  in  the  parish  workhouse^  nor  had  previously 
to  his  illness  received  or  stood  in  need  of  parish  relieU  R,  v.  WWiam  ffairmh 
<or.  JHUrvyrf  J.  iranxdtr  ImU  JUmm,  USO.  MS. 
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39  G.  5.  e.  18.    become  payable  to  him,  to  the  intent  that  they  may  receive  the 
$  30,  same,  and  retain  for  the  use  of  the  parish  so.  much  thereof  as  shall 

have  been  by  them  advanced  for  the  relief  of  such  pensioner,  or 
other  person,  or  of  his  wife  or  family  residing  with  him  in  such 
parish  ;  and  it  shall  also  be  lawful  for  the  churchwardens  and  over- 
seers of  the  poor  of  any  parish,  at  the  request  of  any  person  who 
shall  be  entitled  to  or  in  the  receipt  of  any  such  pension,  superan- 
nuatlon,  or  other  allowance,  to  advance  for  his  support,  or  the 
support  of  his  family,  any  weekly  sum  not  exceeding  the  rate  of 
his  pension  or  allowance,  to  be  repaid  by  and  out  of  the  next 
quarterly  or  other  payment  of  such  pension  or  allowance,  and  to 
take  an  assignment  thereof  by  way  of  security  for  the  money  w 
to  be  advanced,  any  thing  in  any  act  or  acts-  to  the  contrary  not- 
withstanding ;  and  every  assignment  to  be  made  of  any  audi  pen- 
sion, superannuation,  or  allowance,  for  the  purposes  of  this  act, 
shall  be  exempt  from  stamp  duty,  and  shall  be  in  the  form  or  to 
the  effect  following ;  that  is  to  say, 

Fonn  of  T  [naming  the  pensioner,  or  other  applicant,  and  stating  such 

Msignment.         -^  particulars  as  shall  be  requisite]  do  hereby  assign  to  the  church- 

wardens  and  overseers  of  the  poor  of  the  parish  of the 

next  payment  of  the  pension^  at  the  rate  qjT'  per  diem  [or, 

as  the  case  may  be],  granted  to  me  as and  payable  from 

■  ■  tit  order  to  secure  to  the  said  parish  of  ■  the  re- 
payment of  the  sum  of advanced  to  me  [or,  of  the  weekly 

sum  of    ■              ordered  or  agreed  to  be  advanced  to  mr,   as  the 
case  may  be],  by  such  churchwardens  and  overseers* 
Signed  by  the  above-named  ' 
before  me,  one  of  his  majesty's  jus- 
tices  of  the  peace  for  ■                this 
day  of 

Such  assigii-  And  every  such  assignment,  attested  by  one  of  his  majesty's  jus- 
ment,  attested  ixce^  of  the  peace,  of  any  quarterly  or  other  payment  payable  by 
bjjusJce,tobe  ^^  commissioners  for  the  affairs  of  the  royal  hospitals  at  Chelsea 
chuTdliwaiden>  ^^  Greenwich,  or  by  the  paymaster  of  the  royal  marines,  or  the 
ftc.  to  paymaster  treasurer  of  the  board  of  ordnance  respectively,  and  made  as 
g«naral,  &c.        aforesaid  to  the  churchwardens  an  J  overseers  of  the  poor  of  any 

parish,  shall  be  transmitted ^by  such  churchwarden  or  overseer,  at 

least  one  month  i)efore  such  payment  shall  become  due,  under 

cover,  addressed  to  the  paymaster  general  of  his  majest  j*iB  forces, 

with  the  words  *'  Chelsea  pensioner"  written  thereon,  or  to  the 

^paymaster  of  pensions  at  Greenwich  hospital,  with  the   words 

"  .Greenwich  pensioner"  written  thereon,  or  to  tfie  paymaster  of 

the  royal  marines,  with  the  words   "  royal  marines  penaioner** 

written  thereon,  or  to  the  secretary  to  the  board -of  brdnanoe,  with 

The  ptniioQ      -the   words    "  ordnance  pensioner"  written  thereon ;    who  shall 

""^"dto  h*  **L    thereupon  respectively  cause  the  said  payment  to  be  made  to  the 

wudcns  Aci "    churchwardens  or  overseers  of  the  poor  of  the  pariah  for  whose 

security  the  assignment  shall  have  been  mtAej  in  the  aaftne  maa- 
ner  as  the  said  payment  would  have  been  nutde  to  the  |>ersoo 
assigning  the  same  if  no  such  assignment  had  been  made ;  and 
vucn  churchwardens  and  overseers,  or  any  one  or  more  of  them, 
4ure  and  is  hereby  authorised  to  receive  the  same,  and  to  retain 
thereout  for  the  use,  of  the  parish  so  much  as  shall  have  been 
advanced  and  paid  on  security  thereof,  and  forthwith  to  pay  the 
residue  (if  any  there  shall  be)  to  the  pensioner  or  person  by 
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whom  such  assignment  shall  have  been  made ;  and  if  any  ques-  <59  G.8.  e*]8> 
tioD  shall  arise  between  the  pensioner  or  person  making  any  such  ^  ^' 
assignment  and  the  churchwardens  and  overseers  of  the  poor  of 
anj  parish,  touching  the  amount  which  shall  be  due  and  payable 
to  them  by  virtue  of  any  such  assignment,  the  safne  shall  be  de- 
temiined  in  a  summary  way  by  One  of  his  majesty's  justices  of 
fhe  peace,  and  his  order  and  determination  therein  ^all  be  final 
and  conclusive :  provided  that  no  such  assignment  shall  entitle  AisigniiMiits  of 
the  churchwardens  and  overseers  to  whom  the  same  shall  be  made,  l*"»on«  to  be- 
to  receive  the  pension  or  allowance  purporting  to  be  thereby  as-  j^]^^*  ^ 
signed,  if  the  party  assigning  the  same  shall  die  before  the  time  pensioner  bo. 
when  such  pension  or  other  allowance  would  have  become  pay-  fore  the  day  o£ 
able  to  him  if  no  such  assignment  thereof  had  been  made."  payment. 

{  31.  Enacts,  **  That  when  any  pensioner,  or  other  person  en-  Jutticet  may' 
titled  to  or  in  receipt  of  any  such  pension  or  other  allowance  as  ^     eSeS^ 
aforesaid,  shall  leave  his  wife  or  family  chargeable,  or  suffer  them  thepensioM  Ac. 
to  become  chargeable  to  any  parish,  it  shall  be  lawful  for  two  or  of  penont  leaT-' 
more  justices,  upon  complamt  thereof  to  them  made  by  any  one  ing  their  fami- 
or  more  of  the  churchwardens  and  overseers  of  the  poor  of  such  U«»  chargeable. 
pari&h,  and  verified  on  oath,  by  order  (a)  under  their  hands  and 
seals  to  direct  that  the  next  payment  which  shall  become  due  of 
such  pension  or  other  allowance  shall  be  made  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  to  which  such 
wife  or  family  shall  have  become  chargeable ;  and  any  one  or 
more  of  such  churchwardens  and  overseers  of  the  poor  snail  trans- 
mit such  order  to  the  aforesaid  commissioners  for  the  affairs  of 
the  royal  hospitals  at  Chelsea  or  Greentoichf  or  the  secretary  of 
the  board  of  ordnance  respectively,  in  like  manner  as  any  assjgn- 


(o)  Order  by  Justices  to   Overseers,  &c.  to   receire   Pensions  of  Fenons 

leaving  their  Families  chargeable. 

Coonty  of  ^  To  tke  Commissumers  for  the  Affavrs  of  the  Royal  HotjfitaU  of 
Suflord,  V  Chelsea  or  Greenwich,  [or  the  Secretary  of  the  Board  of  OriU 
to  wit.      )     nance,  as  the  case  may  be.] 

^yHEBE  AS  complaint  on  oath  hath  been  made  before  us,  two  of  his  majesty's 

justJccs  of  the  peace,  acting  in  and  for  the  county  of  Stafford,  by  the 

diordiwardens  and  overseers  of  the  poor  of  the  parish  of  ,  in  the  said 

«w«y  of  Stafford,  that  A.  P.  late  of ,  hath  deserted  his  wife  and 

^iy.  whereby  they  have  become  chargeable  to  the  said  parish  of  . 

Aod  whereas  it  duly  appears  unto  us,  that  the  said  A,  P.  is  entitled  to  recei^ 
<"  tod  firom  ■  a  certain  annual  allowance  or  pension,  amounting  to 

*";  t  and  that  no  assignment  of  the  said  pension  hath  been  made  by  the 
^i^*  P.  to  the  said  churchwardens  and  overseers  for  the  support  and  main- 
^^aoctof  ite  wife  and  family  of  the  said  ^..P.  Now  the  said  J,  P.  and  S.  P. 
"^«  justices  sforesaid,  do  hereby,  in  pursuance  of  the  statute  in  that  case  made 
^  provided,  order  and  direct  that  the  next  payment  of  the  said  pension  or 
»io«ince  due  to  the  said  A*  P.  shall  be  paid  by  you  the  said  commissionen,  ftc. 
[at  the  case  may  iej  to  the  churchwardens  and  overseers  of  the  poor  of  the  said 

P"^  of  -_ .  fgf  iQ  one  of  them,  to  be  by  them  retained  and  applied  in- 

f«t«  in  total  discharge  of  such  sum  or  sums  of  money  as  they  may  have  ex- 
H^^  in  the  support  and  maintenance  of  the  wife  and  family  of  the  said  A.  P. 
Tr"*^  ^  overplus  (jf  ar^)  unto  the  said  A.P,  or  to  such  person  aa  he  shall 
*>Jy  wthorise  to  receive  the  same. 

Gi»ea  under  our  hands  and  seals,  this            ■  day  of  ■  in  the  year  of. 

•"  l^uooe  thousand  eight  hundred  and 
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Paymaster  ge- 
neral, &c.  tu 
make  payment 
accordingly. 


How  churcli* 


55)  G.  5.  e.  12.    ment  is  herein-before  directed  to  be  transmitted  to  the  paymaster 

general  of  his  majesty's  forces,  and  the  pa^inaster  of  pensions  at 
Greenmch,  the  paymaster  of  the  royal  marines,  and  the  secretary 
of  the  board  of  ordnance,  as  the  case  may  be  ;  which  said  pay- 
master general,  or  paymaster  of  pensions  at   Greenwich^  or  the 
treasurer  of  the  board  of  ordnance,  shall  thereupon,  and  upon 
sufficient  proof  being  given  that  the  person  whose  pension  or 
other  allowance  shall  be  directed  to  be  paid  shall  have  been 
living  when  the  same  shall  become  payable,  and  would  have  been 
entitled  to  receive  the  same  if  no  such  order  had  been  made, 
caus^  the  said   payment  to  be  made  to  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  for  whose  security  such  order 
shall  have  been  made :  and  the  churchwardens  and  overseers  of 
the  poor  receiving  any  such  pension  or  other  allowance  by  virtue 
ward«ii!i  to  ap-    of  any  such  order,  shall  retain  and  apply  the  same,  or  so  much 
ply  th«  tame,      thereof  as  shall  have  been  actually  expended  for  the  purposes 

aforesaid,  for  the  use  and  indemnity  of  the  parish,  and  shall  pay 
the  overplus  (if  any  there  shall  be)  to  the  pensioner  or  person 
entitled  thereto ;  and  upon  the  receipt  of  any  such  order  as 
aforesaid,  by  which  the  pension,  or  other  allowance  to  be  men- 
tioned therein,  shall  be  directed  to  be  paid  to  such  churchwar- 
dens and  overseers  as  aforesaid,  the  payment  thereof  shall  be 
suspended,  until  sufficient  proof  shall  have  been  given  to  entitle 
the  churchwardens  and  overseers  of  the  poor  of  the  parish,  in 
such  order  named,  to  receive  the  money  thereby  directed  to  be 
paid  to  them/' 

§  32.  And  whereas  in  many  instances  the  wives  and  families  of 
seamen  employed  in  the  merchants'  'service  become  chargeable  to 
parishes,  while  their  husbands  and  fathers  are  absent  on  such  ser- 
vice, an.d  it  is  expedient  to  provide  for  the  indemnity  of  such 
parishes  by  and  out  of  the  wages  of  such  seam^ ;  be  it  there- 
fore further  enacted,  that  where  the  wife  or  family  of  any  seaman 
become  chaige-  employed  in  any  voyage  or  trip  (not  being  his  majesty's  service) 
hidannitv!^       shall,  during  his  absence  on  sucn  employment,  become  chargeable 

to  any  parish,  it  shall  be  lawful  for  two  justices,  upon  complaint 
thereof  to  them  made  by  any  one  or  more  of  the  churchwardens 
and  overseers  of  the  poor  of  such  parish,  and  verified  on  oath, 
by  order  (a)  under  their  hands  ana  seals,  to  direct  the  acting 


Justices  em- 
powered to 
order  payment 
of  wages  of    » 
seaman  whose 
family  during 
bis  absence  has 


parishes. 


(a)  Order  by  Justices  to  Overseers,  &c.  to  receive  Seamen's  Wages  for  tke 

Indemnity  of  Parishes. 


County  of 
Stafford, 
to  wit. 


2V>  the  Owner,  Sh^**t  Husband  or  Agent  of  the 
Vessel,  [or  as  the  case  may  be.] 


—  At/)  or 


"l^HEREAS  complaint  on  oath  hath  been  made  before  us,  two  of  his  

jesty*s  justices  of  the  peace  acting  in  and  for  the  eounty  of  StufJrd,  by 
tiie  diurdiwwdens  and  ovcneers  of  the  poor  of  the  parish  of  — —  in  the 
county  of  Stafford  aforesaid,  that  A*  W.  the  wife  of  A.  S.  and  their  childfen. 


vk»  {namin^ihe  children),  have  become  chargeable  to  the  said  parish  of 

And  whereas  it  hath  been  made  tppcar  to  us,  that  the  said  ^.  &  ia  bow  employed 

in  the  actual  service  of ,  on  board  the  -^«.-.  on  a  voyage  to 

and  that  since  his  departnre  the  overieers  of  the  said  parish  of 


ily  laid  out  and  expended  in  the  maintenance  aiMl  support  of  the  wife  and 

finnily  of  the  said  ^.  &  the  sum  of .     We  do»  theidbrc;  order  and 

direct  you,  the  said  owner,  &c.  \as  the  coat  may  Ir]  forthwith,  on  receipt  hereof. 
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owner  or  owners,  ship's  husband,  or  agent  of  the  ship  or  vessel  59  0.3.  c.  12. 
in  which  such  seaman  shall  be  employed,  to  pay,  out  of  the 
wages  which  shall  become  due  to  sucn  seaman,  unto  the  church* 
wardens  and  overseers  of  the  poor  of  the  parish  to  which  his 
wife  or  family  shall  have  become  chargeable,  so  much  as  sliall 
have  been  by  such  parish  necessarily  expended  for  their  mainte- 
nance or  relief,  (the  amount,  in  case  of  any  dispute,  to  be  ascer- 
tained by  two  justices,  whose  determination   thereon   shall   be 
final) ;  and  upon  the  production  of  any  such  order,  the  owner, 
ship's  husband  or  agent,  by  whom  the  wages  of  the  seaman  Andtheownef, 
therein  to  be  named  shall  be  payable,  shall  pay  to  such  one  or  ^^  to  make 
more  of  the  churchwardens  and  overseers  of  the  poor  of  the  •**«^P*I'»«>*» 
parish  for  whose  indemnity  such  order  shall  have  been  made,  as  deiu'Xc.  ac^' 
shall  demand  the  same,  the  sum  and  sums  to  be  therein  specified  cordingly. 
and  directed  to  be  paid,  or  so  much  thereof  as  the  wages  then 
due  shall  amount  unto ;  and  the  payment  to  and  receipt  of  any 
such  churchwarden  or  overseer,  shall  be  a  good  discharge  for  so 
much  of  such  wages  as  shall  be  paid  to  them  or  him  by  virtue  of 
any  such  order ;  and  if  any  such  owner,  ship's  husband,  or  agent,  j^^^  ^^<^  ^^ 
shall  refuse  or  neglect  to  pay  to  the  churchwarden  or  overseer  fusal,  proceed- 
producing  any  such  order,  the  money  thereby  directed  to  be  ingt  may  be  had 
paid,  or  so  much  thereof  as  shall  be  actually  due  for  the  wages  of  •g«in«t  owner, 
the  seaman  to  be  therein  named,  the  same  may  be  levied  and  re-  ^J^  'rawT 
covered,  and  the  payment  thereof  enforced,  against  the  owner  or  "^ 

owners,  ship's  husband,  or  agent,  by  whom  the  same  shallbe  pay- 
able, in  such  and  the  like  manner  as  poor's  rates  in  arrear  may  be 
levied  and  recovered,  and  the  payment  thereof  enforced,  against 
the  parties  and  persons  chareeable  and  charged  therewith :  pro- 
vided always,  that  nothing  herein  contained  shall  authorise  or 
compel  the  payment  of  any  sum  or  sums  of  money  by  such  act- 
ing owner  or  owners,  ship's  husband,  or  agent,  until  the  voyage 
in  which  the  vessel  shall  be  so  engaged  shall  be  completed,  nor 
beyond  the  sum  that  shall  be  then  actually  due  to  such  seamen, 
by  such  acting  owner  or  owners,  ship's  husband  or  agent,  as 
wf^es  or  otherwise.*' 

By  the  SC.l.c.  4.  §22.    The  churchwardens   and  overseers  s  C,  c4. 
may,  by  the  consent  of  two  justices  (1  Q.)  within  their  respective  Setting  up 
limits,  wherein  shall  be  more  justices  than  one ;  and  where  no  ^^f^^  ^^  ben^- 
more  shall  be  than  one,  with  the  assent  of  that  one  justice,  set  **®^  the  poor 
up  and  use  any  trade,  mystery,  or  occupation,  only  for  the/setting 
on  work,  and  better  relief  of  the  poor. 

By  43  Eii%*  c,  2.  §  5.   The  churchwardens  and  overseers,  or  the  43  £iit.  c.  2. 
greater  part  of  them,  by  the  leave  of  the  lord  of  the  manor,  Erecting  houiea 

for  the  poor. 


to  pay  unto  the  churdiwardens  and  overseers  of  the  poor  of  the  parish  of .— — i^ 
aforcMid,  or  to  such  one  of  them  as  shall  demand  the  same,  the  said  sum  of 

,  out  of  the  wages  which  are  or  shall   become  due  to  the  said  ji.  S,  in 

discharge  of  the  said  money  so  expended  in  the  maintenance  and  support  of  the 
said  A,  W,  and  their  said  faeaiiy :  And  the  receipt  tf  such  churchwarden  or 
overseer  shall  be  to  you  a  oood  and  sufficient  discharge  for  the  said  sum  of  ■  ■ 
hereby  directed  to  be  paid,  for  the  purposes  aforesaid.     Given  under  our  handa 

and  seals  this day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ■ 

J,  r.    (L.  s.) 

&P.     (L.S.J 
K  4 
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43  Eliz.  c.  S. 


]Poor. 


§  III.  4. 


»  G.  1.  c.  7. 

Oveneera  may 
contract  for  the 
maintenance 
and  employ- 
ment of  the 
poor. 


Two  or  more 
places  may  join* 


whereof  any  waste  or  common  within  the  parish  is  parcel,  and 
on  agreement  with  him  made  in  writing,  under  his  hand  and 
seal ;  or  otherwise,  according  to  any  order  to  be  set  down  by  the 
justices  in  sessions,  by  like  leave  and  agreement  of  the  lord  in 
writing  under  his  hand  seal,  may  build  in  fit  and  convenient 
places  of  habitation  in  such  waste  or  common,  at  the  charge  of 
the  parish,  or  otherwise  of  the  hundred  or  county  as  aforesaid,  to 
be  rated  and  gathered  in  manner  before  expressed,  convenient 
houses  of  dwelling  for  the  said  impotent  poor. 

By  9  GeoA.  c.  7.  §  4.  It  shall  be  lawful  for  the  churchwardens 
and  overseers,  in  any  parish,  town,  township,  or  place,  with  the 
consent  of  the  major  part  o£  the  parishioners  or  inhid>itant8,  in 
vestry  or  other  parish  or  public  meeting  for  that  purpose,  as- 
sembled, or  of  so  many  of  them  as  shall  be  so  assembled,  upon 
usual  notice  thereof  first  given,  to  purchase  or  hire  any  house  or 
houses,  in  the  same  parish,  township,  or  place,  and  to  contract 
with  any  person  or  persons  for  the  lodging,  keeping,'  maintaining, 
and  employing  any  or  all  such  poor  in  their  respective  parishes, 
townships,  or  places,  as  shall  desire  to  receive  relief  or  collection 
from  the  same  parish,  and  there  to  keep,  maintain,  and  employ 
all  such  poor  persons,  and  take  the  benefit  of  tlie  work,  labour, 
and  service  of  any  such  poor  persons,  who  shall  be  kept  or  main- 
tained  in  any  such  house  or  houses,  for  the  better  maintenance 
and  relief  of  such  poor  persons  who  shall  be  there  kept  or  main- 
tained. And  if  any  poor  person  of  any  parish,  &c.  where  such 
house  shall  be,  shall  refuse  to  be  lodged,  kept,  or  maintained,  in 
auoh  house  or  houses,  he  shall  be  put  out  of  the  parish  book,  and 
shall  not  be  entitled  to  ask  or  receive  relief  from  the  church- 
wardens and  overseers. 

§  4.  And  where  any  parish,  town,  or  township  shall  be  too 
small  to  purchase  or  hire  such  house  or  houses,  it  shall  be  lawful 
for  two  or  more  such  parishes,  towns,  or  townships,  or  places,  with 
the  consent  of  the  major  part  of  the  parishioners  or  inhabitants 
of  their  respective  parishes,  &c.  in  vestry  or  other  parish  or  pub- 
lic meeting  for  that  purpose  assembled,  or  of  so  many  of  them 
as  shall  be  so  assembled,  upon  usual  notice  tliereof  .first  given, 
and  with  the  approbation  of  any  justice  of  peace  dwelling  in  or 
near  any  such  parish,  &c.  signified  under  his  hand  and  seal,  to 
unite  in  purchasing,  hiring,  or  taking  such  house,  for  the  lodging, 
keeping,  and  maintaining  of  the  poor  of  the  several  parishes, 
townships,  or  places  so  uniting,  and  there  to  keep,  maintain,  and 
employ  the  poor  of  the  respective  parishes  so  uniting,  and  to  take 
and  have  the  benefit  of  the  work,  labour,  or  service  of  any  poor 
there  kept  and  maintained,  for  the  better  maintenance  and  relief 
of  the  poor  there  kept,  maintained,  and  employed ;  and  if  any 
poor  in  the  respective  parishes,  &c.  so  uniting,  shall  refuse  to  be 
lodged,  kept,  and  maintained  in  the  house  hired  or  taken  for  such 
uniting  parishes,  townships,  or  places,  he  shall  be  put  out  of  the 
collection  book,  and  not  entitled  to  ask  relief. 

§  4.  Audit  shall  be  lawful  for  the  churchwardens  and  overseers  of 
any  parish,  &c.  with  the  consent  of  the  major  part  of  the  parish- 
ioners or  inhabitants  of  the  said  parish,  &c.  where  such  house  or 
houses  shall  be  purchased  or  hired  for  the  purposes  aforesaid,  in 
vestry  or  other  parish  or  public  meeting  for  that  purpose  assem- 
bled, or  of  so  many  of  them  as  shall  be  so  assembled,  upon  usual 
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notice  thereof  first  given,  to  contract  with  the  churchwardens  and  9  G.  l.  c;  7. 
overseers  of  any  other  parish,  &c.  for  the  lodging,  maintaining,  or 
emploving  of  any  poor  person  or  persons  of  such  other  parish, 
township,  or  place,  as  to  them  shall  seem  meet ;  and  if  any  poor 
person  of  such  other  parish,  &c.  shall  refuse  to  be  lodged,  main- 
tained, and  employed  in  such  house  or  houses,  he  shall  be  put  out 
of  the  collection  book,  and  not  be  entitled  to  have  relief.     Pro-  Not  to  acquire 
vided  that  no  poor  person,  his  apprentice  or  child,  shall  acquire  »  seulemenu 
a  settlement  in  the  parish,  town,  or  place,  to  which  he  shall  be 
removed  by  virtue  oi  this  act ;  but  his  and  their  settlement  shall 
be  and  remain  in  such  parish,  town,  or  place,  as  it  was  before  such 
removal. 

The  above  mentioned  statute  of  the  9  Geo.  1.  c.  ?•  hath  been 
very  beneficial  in  practice  ;  but  the  matter  seemeth  at  length  to 
have  been  carried  too  far ;  the  overseers  in  many  places  having 
found  out  a  method  of  contracting  with  some  obnoxious  person, 
of  savage  disposition,  for  the  maintenance  of  the  poor ;  not  with 
any  intention  of  the  poor  being  better  provided  for,  but  to  hang 
over  them  in  ierrorany  if  they  will  not  be  satisfied  with  the 
pittance  which  the  overseers  think  fit  to  allow  them.  And  one 
such  task-master  oftentimes  undertakes  for  the  poor  of  several 
pirishes  or  townships.  But  the  justices  have  power,  by  with- 
holding their  assent,  to  prevent  any  bad  use  being  made  of  this 
kind  of  traffic ;  and  such  power  cannot  be  exercised  wjth  too 
much  vigilance. 

By  the  45  Geo.  3.  c.  54.  it  is  enacted,  that  no  contract  to  be  45  G.  3.  c  54« 
entered  into  and  made  by  the  churchwardens  and  overseers  of  ^o  contract  to 
the  poor  of  any  parish  with  any  person  for  the  lodging,  keeping,  ^  ^■^'**  unle» 
maintaining,  or  employing  of  the  poor  of  such  parish  or  parishes  ^\^u^''''^T  * 
where  two  or  more  are  united,  and  for  taking  the  benefit  of  the  jn  the  parish  in 
of  their  work,  labour,  and  service  for  their  better  maintenance  which  the  poor 
and  relief,  by  virtue  of  the  9  Geo.  1.  cT.  or  of  any  other  law,  shall  be  main- 
shall  be  valid,  unless  the  persons  contracted  with  shall,  and  dur-  ^"•^»  **^ 
iDg  the  continuance  of  tlic  contract,  be  resident  within  the  parish 
contracting,  or  the  particular  parish  within  which  such  poor  shall 
be  lodged  or  maintained  ;  or  who  in  the  case  where  parishes  are 
united,  shall  be  so  resident  in  one  of  such  parishes,  or  in  the  pa- 
rish in  which  such  poor  shall  be  lodged  and  maintained,  and 
unless  one  or  mq^e  responsible  householders  resident  in  such  par- 
ticular parish,  or  in  one  of  the  parishes,  and  to  be  approved  of  by 
the  churchwardens  or  overseers. of  the  poor  of  such  parish  or 
united  parishes,  as  the  case  may  be,  shall,  at  or  before  the  time 
of  signing  such  contract,  by  their  joint  and  several  bond,  with  a 
penalty  in  not  less  than  the  amount  of  one  half  of  the  assessment 
to  the  poor's  rate  of  such  parish  or  united  parishes,  for  the  year 
next  but  one  preceding  tne  year  in  which  such  contract  shall 
be  entered  into,    give  security  to  the  said   churchwardens  and 
overseers,  as  the  case  may  be,  tor  the  true  and  faithful  observance 
of  such  contract  on  the  part  and  behalf  of  the  person  so  to  be 
contracted  with  as  aforesaid :  nor  unless  such  contract  shall  be 
approved  of  and  signed  by  two  justices  acting  for  such  county, 
&c.   where   such    parish    or  united   parishes,    or  one    of  them 
shall  be.  • 

By  §  2.  All  such  contracts  entered  into  not  according  to  this  Contract!  en- 
act, shall  be  absolutely  void;   and  every  such   coiptract  which  t«»«d  into  other- 
wise, Toid. 
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45  G.  5.  c.  54. 


Removal  of 
conmctor  not 
to  vacate  th« 
security. 


50  G.  3.  c.  SO. 
Contractors  fi)r 
providing  for 
the  poor  shall 
be  subject  to  the 
jurisdiction  of 
the  justices  a& 
overseeif  of  tlie 
poor. 


SS  G.  3.  c.  137. 
Notice  of  con- 
tracts for  sup- 
plying work- 
houses to  be 
given* 


shall  be  entered  into  conformably  to  this  act,  with  any  person 
who  shall  remove  from,  and  cease  to  reside  in  the  particular 
parish,  or  in  one  of  the  uniteH  parishes  in  which  the  poor  shall 
be  lodged,  &c.  before  the  expiration  of  the  whole  term  for 
which  the  contract  shall  be  intended  to  continue,  shall  also  from 
the  time  of  such  removal  cease  and  determine.  Provided  that 
such  removal  shall  not  vacate  such  security  as  foresaid  ;  but  the 
same  shall  continue  in  full  force  for  the  indemnification  of  the 
churchwardens  and  overseers  against  any  loss  or  expence  in- 
curred in  consequence  of  such  non-performance,  and  of  such  re- 
moval. —  This  act  not  to  extend  to  places  where  the  poor  are 
maintained  under  any  special  act  of  parliament,  nor  to  avoid  any 
contract  entered  into  before  this  act. 

By  Stat.  50  Geo.  3.  c.  50.  §2.  it  is  enacted,  that  persons  con- 
tracting for  the  maintenance  of  the  poor  of  any  parish  or  place 
shall,  with  respect  to  all  such  things  as  they  shall  contract  to 
perform  and  provide  for  the  poor,  be  subject  to  the  jurisdiction 
and  orders  of  justices  of  the  peace  in  like  manner  in  all  respects 
as  overseers  ot*  the  poor  are  subject  thereto ;  and  that  every  order 
of  any  such  justice  to  or  upon  any  person  so  contracting,  may 
be  enforced  and  carried  into  execution  by  such  means  as  the 
same  might  have  been  enforced  and  carried  into  execution  against 
any  overseer  of  the  poor ;  and  that  every  person  so  contracting 
for  the  maintenance  of  the  poor,  who  shall  refuse  or  nedect  to 
obey  any  such  order,  shall  be  punishable  by  the  like  forfeitures 
and  penalties,  to  be  levied  in  the  same  manner  as  in  cases  of 
disobedience  or  neglect  of  the  orders  of  justices  by  overseers  of 
the  poor. 

See  Stat.  55  Geo.  3.   c.  137.  f  6.  aniCf  page  29. 

And  by  the  same  statute  §  7.  it  is  enacted,  **  that  when  and  so  often 
as  any  contract  or  contracts  shall  be  made  or  entered  into  for  the 
providing,  furnishing,  or  supplying  any  articles,  materials,  or  things 
for  the  use  of  the  poor  in  the  workhouse  or  workhouses  of  or  be- 
longing to  any  parish  or  parishes,  township  or  townships,  hamlet 
or  hamlets,  place  or  places,  or  for  the  erecting  of  any  building  or 
buildings,  the  expence  whereof  is  to  be  defrayed  out  of  any  rate 
or  rates,  or  other  monies  applicable  to  the  relief  of  the  poor,  the 
churchwardens  and  overseers  of  the  poor,  or  other  person  or 
persons  having  the  management,  controul,  or  direction  of  the  poor 
m  such  parish  or  parishes,  township  or  townships,  hamlet  or  ham- 
letSf  place  or  places,  shall  cause  notice  of  their  intention  to  enter 
into  such  contract  or  contracts,  and  of  the  time  and  place  when 
and  where  they  shall  assemble  and  meet  for  such  purpose,  and 
of  the  security  which  will  be  required  for  the  performance  of 
such  contract  or  contracts,  to  be  affixed  in  a  conspicuous  man- 
ner on  the  outer  door  of  the  church  or  respective  churches  to 
which  such  parish  or  parishes,  township  or  townships,  hamlet  or 
hamlets,  place  or  places,  shall  belong,  or  to  be  inserted  in  one  or 
more  of  the  pubhc  newspapers  most  generally  circulated  in  the 
neighbourhood,  seven  days  at  the  least  previous  to  such  meeting, 
in  order  and  to  the  intent  that  any  person  or  persons  willing  to 
undertake  the  supplying  or  fumishme  the  same  may  make  propo- 
sals for  that  purpose  to  such  churchwardens  and  overseers,  or 
other  person  or  persons  as  aforesaidy  at  the  time  and  place  men- 
tioned in  such  notice." 
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The  churchtcardens  and  overseers.']  In  the  case  of  Rex  v.  Bees-  A  majority  will 
ton,  E.  S6  Geo.  3.  3  T.  R.  592.  1  BoU,  420.  2  NoL  P.  L.  830.  Wnd  the  rest. 
On  a  rule  to  shew  cause  why  a  mandamus  should  not  issue  against 
one  of  the  overseers  of  the  poor  of  the  parish  of  Drayton  in 
Halesy  for  refusing  to  pay  his  proportion  of  parish  money  in  his 
hands  to  the  person  who  had  contracted  to  maintain  the  poor : 
the  question  was,  whether  it  was  necessary  that  all  the  church- 
wardens and  overseers  should  concur  in  making  die  contract,  or 
the  majority  of  them  would  bind  the  rest  ?  It  appeared  that  the 
churchwardens  and  overseers,  with  the  consent  of  the  major  part 
of  the  parishioners  or  inhabitants  in  vestry  assembled,  in  pur- 
suance of  public  notice  for  that  purpose  given,  had  contracted 
for  the  keeping,  maintaining,  and  employing  the  poor  with  one 
Alkerton^  but  that  three  churchwardens  and  two  overseers  only 
agreed  to  the  contract,  and  one  overseer  refused  to  join.  —  But 
the  Court  ordered  the  rule  to  be  made  absolute  to  compel  that 
overseer  to  pay  his  proportion  to  Atherton. 

Upon  the  latter  part  of  J  4.  of  stat.  9  Geo.  3.  c.  7.  the  following 
cases  have  occurred. 

Rex  V.  Carlisle,  M.  7  Geo.  3.  (cited  in  Rex  v.  Haigh,  3  T.  R*  Paupers  want- 
637.)  2  Nol.  P.  L.  329.  The  defendant  was  indicted  for  disobey-  »»«  ^h'ef,  and 
ing  an  order  of  sessions.  The  case  was  this  —  Jane  Carr,  the  pau-  fefusing  to  go 
per,  having  been  delivered  of  two  bastard  children,  was  taken  into  '^OTkhouM^th 
the  poor  house  of  the  parish  of  St.  Maru's  in  Carlisle,  which  had  p^^^  officer  * 
hcen  there  establishea  according  to  tne  9  Geo.  I.  c.  7.      Tliere  may  refuse  giv- 
she  and  her  children  were  maintained  for  a  year  and  an  half,  ing  weekly 
Then  the  parish  officers  agreed  to  allow  her  Is.  a-week  towards  ■Ho'^nce. 
the  maintenance  of  herself  and  children.      After  six  months  they 
refused  to  continue  the  payment,  but  offered  to  take  her  and  her 
children  again  into  the  poor  house.    She  prayed  them  to  take  one 
child,  and  said  she  would  take  care  of  the  other.     That  being  re- 
fused, she  offered  to  take  sixpence  a-week.    But  the  parish  of- 
ficers persisted  in  giving  her  no  relief,  unless  she  would  come 
a^ain  into  the  poor  house.    Whereupon  she  applied  to  the  gene- 
ral quarter  sessions  for  the  county  of  Cumberland  ;  who  made  an 
order  on  the  churchwardens  and  overseers  to  pay  her  Is.  a-week, 
towards  the  maintenance  of  herself  and  her  two  bastard  children, 
until  further  order.     She  served  the  defendant,  being  one  of  the 
overseers,  with  the  order,  and  demanded  payment,  which  he  re- 
fused, but  at  the  same  offered    (as  he  ha(l  done  several  times 
before  the  obtaining  the  said  order)  to  take  her  and  her  children 
into  the  poor  house.    The  question  reserved  at  the  assizes  for  the 
opinion  of  the  judges  was,  whether  under  these  circumstances 
the  defendant  was  by  law  empowered  to  refuse  pavment  of  such 
weekly  allowance  ?     And  the  case  being  laid  be/ore  the  judges 
they  were  all  of  opinion,  upon  considering  the  words  of  the  sta- 
tute, that  under  the  circumstances  of  this  case,  the  defendant  waa 
by  law  empowered  to  refuse  payment  of  such  weekly  allowance. 

Rex  V.  Winship  and  GrunxveU,  Overseers  of  the  poor  of  the 
township  of  Corbridge,  in  the  county  of  Northumberland,  M. 
11  Qeo.S.  5  Burr.  ^7.  Cald.  72.  1  Bott,4M.  2  Nol.  P.L.S7S. 
In  the  said  township  a  regular  poor  house  had  been  established ; 
and  the  several  persons  who  received  allowances  from  the  said 
township  had  one  month's  notice  given  them  to  repair  to  the  said 
poor  house,  to  be  maintained  and  provided  for  therein;  and  that 
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from  the  expiration  of  the  said  month,  the  allowance  to  the  said 
several  persons  from  the  said  township  should  be  no  longer  paid. 
Margaret  Richlieu  refused  to  go  into  the  poor  house,  and  the 
overseers  refused  to  pay  her  her  allowance.  She  applied  to  the 
sessions,  but  it  did  not  appear  she  had  made  oath  before  the  ses- 
sions, pursuant  to  9  Geo.  1.  c.  7.  $  4.  Atierwards,  at  a  general 
quarter  sessions  of  the  peace  holden  in  and  for  the  said  county, 
an  order  was  made  in  the  words  following ;  that  is  to  say,  Afar- 
garet  Richlieu  having  an  allowance  of  2,v.  a-week  payable  to  her 
out  of  the  township  of  Corbridge,  of  which  the  sum  of  61.  4^.  is 
now  in  arrear,  it  is  ordered,  that  the  same  be  immediately  paid 
to  her:  and  it  is  also  ordered,  that  the  said  allowance  of  2s*  a-week 
be  continued  to  be  paid  by  the  said  township  of  Corbridge  to  the 
said  Margaret  Richlieu ;  the  said  township  appearing,  and  not 
shewing  sufficient  cause  to  the  contrary.  Tlie  overseers  refused 
to  pay  the  same,  insisting  that  she  should  go  into  the  poor  house. 
Upon  which  they  were  indicted.  And  a  verdict  was  given  against 
the  defendants  the  overseers,  subject  to  the  opinion  of  the  court 
of  king's  bench.  Upon  hearing  the  cause,  the  Court  thought  the 
generai  question  to  be  of  vast  consequence  to  the  system  of  the 
poor  laws,  but  they  gave  no  opinion  upon  the  merits ;  holding 
the  sessions'  order  to  be  bad  and  illegal  upon  the  face  of  it :  the 
sessions  cannot  make  such  an  original  order.  And  judgment  was 
entered  for  the  defendants. 

Rex  V.  North  Shields,  H.  20  Geo.  3.  Doug.  331.  Cold.  68. 
1  Bpttf  ^OS.  2  Nol.  P.  L.  329.  By  order  df  a  justice  the  parisli 
officers  of  the  township  of  North  Shields  were  directed  to  pay 
to  Ann  Irxvin  of  that  township,  wife  of  Thomas  Irtoin,  the  sum 
of  2s.  6d.  weekly,  until  such  time  as  they  should  be  otherwise 
ordered,  for  the  support  of  her  three  children  by  her  said  hus- 
band ;  one  aged  six  years,  one  three,  and  one  14*  months.  The 
parish  officers  appealed  to  the  quarter  sessions,  where  the  order 
was  confirmed,  and  a  special  case  stated  to  the  following  effect : 
There  was,  at  the  time  of  making  tlie  order,  within  the  township, 
a  poor  house,  established  according  to  tlie  statute  9  Geo.  1.  c.  7. 
into  which  the  parish  officers  were  willing  to  receive  the  pauper, 
with  her  three  children,  and  offered  so  to  do ;  but  she  refused  to 
go  with  her  said  three  children,  who  were  of  the  ages  mentioned 
m  the  order.  She  had  another  child  of  eight  years  of  age,  for 
whom  she  did  not  seek  relief;  neither  did  she  seek  relief  for 
herself,  nor  was  there  any  order  for  her.  Her  husband  was  a 
mariner,  and  prisoner  in  France,  and  his  said  wife  not  able  to 
provide  for  the  said  three  children.  The  case  concluded,  that 
these  children,  being  nurse  children,  the  opinion  of  the  court 
was,  that  they  ought  not  to  be  separated  from  their  mother ;  and 
that  the  mother,  not  seeking  relief  herself,  was  not  compellable 
to  go  into  the  workhouse.  —  Upon  a  certiorari,  and  a  rule  to 
shew  cause  why  both  the  orders  should  not  be  quashed,  it  wb$ 
argued,  in  support  of  the  rule  for  quashing  them,  that  the  sta- 
tute of  9  Geo.  1.  c.  7.  §  4.  was  to  secure  to  parishes  a  benefit  from 
the  labour  of  persons  asking  relief.  If  parents  receive  assistance 
for  the  maintenance  of  their  children,  thai  in  truth  is  a  relief  to 
them.  The  case  therefore  states  improperly,  that  the  wife  had 
not  asked  relief  for  herself;  she  diS  virtually,  by  asking  it  for 
ber  children,  whom  she^  if  able,  was  bound  to  maintain.    And 
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the  case  of  Rex  v.  Carlisle  was  relied  on  as  in  point.  On  the  It.  ▼.  North 
other  side  it  was  contended,  that  as  the  mother  had  not  asked  re-  Shields, 
lief  for  herself,  and  the  order  was  only  for  the  support  of  her 
children,  she  was  willing  to  let  them  go  into  the  workhouse ;  and 
although  nurse  children  cannot  be  separated  by  any  compulsory 
order  from  their  mother,  she  may  by  her  consent  permit  the  se- 
paration if  she  think  it  for  their  advantage.  In  the  case  of  Rex 
V.  Carlisle,  the  relief  asked,  and  granted  by  the  order,  was 
partly  personal,  and  therefore  it  was  distinguishable  from  this 
case,  and  within  the  statute.  —  Ld.  Mansfield  was  not  present 
during  this  part  of  the  argument.  —  Wtlles  J.  said,  this  was  a 
humane  order,  and  he  wished  to  support  it.  He  did  not  think 
the  words  of  the  act  in  the  way,  and  inclined  to  adopt  the  dis- 
tinction made  by  the  counsel  between  this  case  and  that  of  Rex 
▼.  Carlisle,  —  Ashhurst  J.  thought  the  act  extended  to  the  present 
case:  that  maintenance  for  the  children  was  relief  to  the  mother. 
There  might  be  great  inconvenience  if  the  Court  were  to  adopt 
the  other  construction.  One  object  of  the  statute  was  to  encou- 
rage industry,  by  holding  out  the  disgrace  of  going  into  a  work- 
house ;  and  if  parents  could  obtain  a  maintenance  for  their 
children  without  being  compellable  to  go  to  the  workhouse,  idle- 
ness would  be  thereby  promoted  among  artificers  and  manufac- 
turers. —  Buller  J.  on  the  contrary,  thought  the  distinction 
between  this  case  and  that  of  Rex  v.  Carlisle  to  be  clear.  The 
act  was  meant  in  ease  of  parishes  ;  but  the  effect  would  be  quite 
the  reverse,  if,  when  one  of  a  numerous  family  wants  relief,  the 
whole  must  go  to  the  parish  workhouse ;  and,  on  the  other  hand, 
that  the  parish  is  not  entitled  to  the  labour  of  a  whole  family, 
because  one  of  them  might  want  relief.  —  The  case  stood  over 
for  further  argument,  Willes  J.  expressing  a  wish  that  it  might 
be  compromised.  —  And  now  he  delivered  the  judgment  of  the 
Court: — We  think  it  unnecessary  to  give  an  opinion  on  the  question 
which  has  been  argued  in  this  case,  because  I  and  my  two  bro- 
thers are  satisfied  that  no  appeal  lies  from  an  order  of  mainten- 
ance. The  statute  S  ^^.3.  c.  11.  §  11.  gives  a  concurrent  juris- 
diction, in  the  making  orders  for  the  relief  of  the  poor,  in  or  out 
of  sessions,  and  doth  not  authorise  an  appeal.  The  act  of  9  Geo,  1. 
c.  7«  makes  no  alteration  in  this  respect.  The  reason  for  not 
giving  an  appeal  is,  that  the  pauper  might  starve  while  the  cause 
was  in  suspense.  We  have  spoken  to  several  gentlemen  very 
conversant  in  sessions  law,  and  none  of  them  ever  heard  of  such 
an  appeal. —  And  the  order  of  sessions  was  quashed  (because  they 
had  no  jurisdiction),  and  the  original  order  affirmed. 

£Upon  this  Mr.  Douglas  observes,  that  the  words  of  the  3  W.  ObtervaUontoii 
c.  11.  are,  "  by  authonty  under  the  hand  of  one  justice  residing  the  abore  cues. 
within  th^  parish,  or  (if  none  be  there  dwelling)  in  the  parts  near  ^  I^"gl-  335. 
or  next  adjoining,  or  by  order  of  the  justices  in  sessions"     This, 
he  says,  it  should  seem,  must  mean  by  order  of  the  court  of  garter 
sessionSf  not  of  justices  as  individuals,  when  they  happen  to  meet 
at  the  quarter-^sessions.     Therefore  he  makes  a  query  concerning 
the  case  of  Rex  v.  Winship  and  Grrunxvell,  where  the  Court  is 
stated  to  have  held,  that  the  sessions  could  not  make  an  original 
order  of  maintenance.  —  Unto  which  it  maybe  added,  with  re- 
spect to  this  last  case  of  North  Shields,  that  the  great  ^ndamen- 
tal  statute  of  43  Elix,  c,  2.  §  6.  enacts,  that  "  if  any  person  shall 
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find  himself  aggrieved  by  any  thing  done  by  th&  churchwardens 
and  overseers,  or  by  the  justices,  m  relation  to  the  relief  of  the 
poor,  he  may  appeal  to  the  general  quarter-sessions,  whose  order 
therein  shall  be  nnal."     Winch,  by  the  rule  that  acts  in  pari  ma- 
teria are  to  be  taken  together  and  considered  as  one  entire  act, 
may  seem  to  include  this  case  concerning  the  order  of  mainte- 
nance.    The  Carlisle  case  above  mentioned  was  upon  an  orinnal 
order  at  sessions,  in  which  the  jurisdiction  was  not  objected  to, 
but  the  cause  was  determined  on  the  real  merits.    The  case  of 
Rex  V.  Winship  and  Grunwell  abo  was  upon  an  original  order  of 
sessions,  whicn  order  the  report  says  was  quashed,  because  the 
Court  was  of  opinion  that  the  sessions  had  no  power  to  make  such 
order.     This  present  case  of  North  Shields  was  an  appeal  against 
an  order  of  a  justice  out  of  sessions,  and  in  this  case  of  appeal  like- 
wise the  Court  was  of  opinion  that  the  sessions  had  no  jurisdiction. 
From  which  two  last  cases  it  seems  to  follow  that  an  order  of 
maintenance  by  a  private  justice  out  of  sessions  is  absolutely 
conclusive ;  which  imports  a  power  in  this  respect  not  usual  in 
other  like  cases ;  especially  as  such  justice  is  required  by  the  sta- 
tute to  be  an  inhabitant  of  the  parish,  if  any  such  be  there  residing, 
and  consequently  in  all  probability  essentially  interested  in  the 
poor  rate.     As  to  the  matter  of  practice,  it  is  certain,  that  nothing 
IS  more  common  at  the  sessions,  than  applications  for  tlie  main- 
tenance of  poor  persons,  as  well  by  original  motion  as  by  way  of 
appeal  from  the  order  of  private  justices.     In  some  places  Uus 
makes  up  almost  half  the  business  of  the  sessions,  even  to  a  de- 
gree of  ridionle  among  the  unthinking  part  of  mankind ;   as  if 
magistrates  could  be  better  employed  Uian  in  relieving  the  mise- 
ries of  the  distressed.    The  reason  that  has  been  sometimes  al- 
leged against  removing  the  poor  rate  into  the  courts  at  Westmin- 
ster, lest  the  poor  might  starve  before  the  cause  should  be  deter- 
mined, doth  not  hold  with  regard  to  appeals  against  orders  of 
maintenance.     The  justices*  order  takes  effect  immediately,  and 
continues  in  force  till  altered  by   other  legal  authority.      The 
usual  way  is,  for  the  justices  to  order  the  overseer  to  pay  to  the 
pauper  so  much  weekly  or  otherwise,"  until  he  shall  be  otherwise 
ordered  according  to  law  to  forbear  the  said  allotoance,  or,  more 
generally,  tiUforiher  order.      And  this,  if  not    acquiesced  in, 
brings  on  an  appeal  to  the  sessions ;  where  the  Court  enlarges, 
mitigates,  or  takes  off  the  charge,  as  they  shall  see  cause.] 
Ad  appeal  does       Rex  v.  Justices  ofDeoony  M.  56  Geo.  S.  4  M.  4*  5*  4?21-     Gif- 
not  lie  to  the     ford  moyed  for  a  rule  nisi  for  a  mandamus  to  the  justices,  to 
quarter  tenions  ^nter  continuances  at  their  next  quarter  sessions,  upon  an  appeal 
wT"?  "relief    ^^^^^  *"  Order  for  the  relief  of  a  pauper,  which  appeal  the 
^  ^        '  justices  had  dismissed  at  the  last  sessions,  conceiving  that  they 
had  not  any  jurisdiction  in  the  matter.     He  referred  to  Bum  s 
Justice^  Vol.  IV.  p.  117.  21  edit,  for  the  author's  opinion   that, 
notwithstanding  the  determination  in  Rex  v.  North  Shields^  Doug. 
SSL,  an  appeiu  lies  against  an  order  for  relief;  for  Bum  says 
that  the  great  fundamental  statute  of  4S  Eliz.  c.  2.  ^  6.   gives 
an  appeal  for  any  thing  done  by  the  justices  in  relation  to  the 
relief  of  the  poor ;  which,  by  the  rule  that  acts  in  jpari  materia 
are  to  be  taken  together  and  considered  as  one  entire  act,  may 
seem  to  include  tms  case  concerning  the  order  of  maintenance. 
He  also  speaks  of  such  appeals  as  of  a  practice  than  which  no* 

4 


$  iir.  4.     {Relief —  Appeal  —  Workhouses.)  A*3 

thing  was  more  common  at  the  sessions ;  and  Rex  ▼•  fVoodsterton, 
Barnard,  207.  Wl^  is  one  instance  of  it.  The  reason  assigned 
io  Rex  T.  North  Shields  for  not  giving  the  appeal,  lest  while  the 
matter  is  in  suspense  the  poor  should  starve,  does  not  hold,  be- 
cause the  order  continues  m  force  until  altered  by  legal  authority. 
And  the  43  £/iz.  does  not  seem  to  have  been  adverted  to  in  that 
case.  Here,  if  there  be  no  appeal  there  is  no  remedy ;  for  the 
objection  to  the  order  is,  that  it  is  to  a  wrong  parish  ;  yet  if  the 
overseers  acting  upon  this  were  indicted  for  disobeying  the 
order,  the  Court  would  not,  upon  such  a  proceeding,  try  a  ques- 
tion of  boundary.  Per  Curiam,  If  in  every  case  of  an  order 
for  relief,  an  appeal  will  lie,  this  will  divert  the  fun'ds  designed 
for  the  relief  of  the  poor  intp  other  channels.  This  order  is  not 
in  perpetuunij  it  is  to  pay  until  Jurther  order^  and  why  cannot 
the  overseers  go  back  to  the  quarter  where  it  was  made,  and 
point  out  that  the  pauper's  residence  is  in  another  parish,  and 
obtain  a  fresh  order  r     Kule  refused. 

Stat.  59  Geo,  3.  c,  12.  §  8.  enacts,  "  that  in  any  parish  not  having  59  G.  3.  c  \2, 
a  workhouse  for  the  poor  thereof,  or  where  the  workhouse  shall  $  ^- 
be  found  insufficient  or  inconvenient,  it  shall  be  lawful  for  the  ^°^^** 
churchwardens  and  overseers  of  the  poor,  by  the  direction  of  the  Jorkhoi»ei. 
iohabitants  in  vestry  assembled,  to  erect  and  build  in  such  parish 
a  suitable  workhouse,  or  to  alter  and  enlarge  any  messuage  or 
tenement  belonging  to  such  parish  for  that  purpose,  and  to  pur- 
chase or  take  on  lease  any  ground  within  the  parish  for  the  pur- 
pose of  such  building,  or  for  enlarging  any  such  other  messuage 
or  tenemeot  belonging  to  such  parish  for  that  purpose ;  or  such 
churchwardens  and  overseers  may  and  they  are  hereby  authorised 
to  add  to  and  enlarge  any  such  msufficient  workhouse,  as  the  in- 
habitants of  the  parish  in  vestry  shall  think  fit  and  direct." 

i  9.  <'  And  wnereas  it  would  be  advisable  to  enable  parishes  to  Workhoui« 
sell  and  dispose  of  their  present  workhouses,  or  any  other  houses  jj)*"^?**"*  ""^^ 
or  tenements  belonging  to  such  parishes,  in  cases  where  the  same       ^  ' 
ve  insufficient  and  incapable  of  being  enlarged  or  used  as  work- 
houses, and  to  apply  the  produce  thereof  in  aid  of  building  new 
workhouses;  be  it  therefore  enacted,  that  it  shall  and  may  be 
lawful  for  the  churchwardens  and  overseers  of  the  poor  of  any 
p^rishf  and  they  are  hereby  authorised,  by  the  direction  of  the 
inhabitants  in  vestry  assembled,  and  with  the  consent  of  two  jus- 
tices, to  be  certified  under  their  hands,  to  sell  and  dispose  of  any 
workhouse,  or  any  other  houses  or  tenements  belongmg  to  such 
parish  which  shall  be  found  to  be  insufficient  or  unfit  for  the 
purpose,  with  the  site  thereof,  and  the  outhouses,  offices,  yards, 
and  gardens  thereto  belonging,  for  the  best  price  and  prices  that 
can  be  reasonably  obtainea,  and  to  convey  and  assure  the  same 
to  the  purchaser  or  purchasers  thereof,  his,  her,  or  their  heirs 
^  usigns,  or  as  he,  she,  or  they  shall  direct,  and  to  apply  the 
produce  of  such  sale,  after  deducting  the  reasonable  expences 
™*reof,  towards  the  purchase  or  building  of  a  new  workhouse,  or 
® « towards  the  pa3rment  of  any  money  to  be  borrowed  under 
^e  authority  of  this  act,  as  die  inhabitants  in  vestry  shall  direct.'* 
1 10.  <<  And  whereas  there  may  be  parishes  in  whidi  no  suf-  Where  no  poor* 
lent  poorhouse  or  workhouse  can  be  procured  for  the  accom-  hous^Accenbe 
"^<m  of  the  poor  thereof;  be  it  further  enacted^  that  it  shall  ^STld^B* 
*»d  may  be  lawful  for  the  churchwardens  and  overseers  of  the  SJ^^Irish^miiy 

be  resorted  to. 
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59  0. 3.  c.  12.    poor  of  every  such  parish,  by  the  direction  of  the.  inhabitants 

thereof,  in  vestry  assembled,  to  purchase  or  hire  any  suitable  and 
convenient  house  or  houses,  building  or  buildings,  for  that  pur- 
pose, in  any  adjoining  parish,  with  the  consent  of  two  or  more 
justices,  such  consent  to  be  written  upon  or  annexed  to  the 
agreement  for  purchasing  or  hiring  such  house  or  houses,  building 
or  buildings :  provided  always,  that  no  such  house  or  building 
shall  be  situate  more  than  three  miles  from  the  parish  for  whicn 
the  same  shall  be  purchased  or  hired." 
Limiting  the  §  14.  Provides,  "  That  no  sum  exceeding  the  amount  of  a  rate 

amount  to  be  or  assessment  at  one  shilling  in  the  pound  upon  the  annual  value 
nised  for  build-  ^f  ^j^g  property  in  any  parish  assessable  to  the  rates  for  the  relief 
'  mchtM  of  *  ®^  ^^^  poor,  shall  be  raised,  expended,  or  applied  in  any  one  year,' 
Imnds,  &c.  ^°  purchasing,  building,  and  repairing  any  buildings  or  land  by 

this  act  authorised  to  be  purchased,  taken,  built,  or  repaired,  and 
in  fitting  up,  preparing,  and  furnishing  such  buildings,  and  in 
stocking  such  land,  or  for  any  one  or  more  of  such  purposes  or 
objects,  unless  the  major  part  of  the  inhabitants  ana  occupiers 
assessed  to  the  relief  of  the  poor,  in  vestry  assembled,  shall  con- 
sent thereto,  nor  until  two-third  parts  in  value  of  all  the  inhabit- 
ants and  occupiers  so  assessed  as  aforesaid  (whether  present  in 
vestry  or  not)  shall  have  also  signed  their  consent  thereto  in  the 
vestry  or  parish  book." 
Power  to  raise        §15.  Enacts,  **  That  in  every  case  where  the  inhabitants  of 
further  ium»  by  any  parish  shall  in  manner  aforesaid  consent  that  a  greater  sum 
loans,  or  by  the  ^j^jj^  the  amount  of  a  rate  or  assessment  of  one  shilling  in  the 
laieofanuuitieB*  p^^^j  ^jjj  raise,  shall  be  expended  in  one  year  for  all  or  any  of 

such  purposes  and  objects,  it  shall  be  lawful  for  the  churchwardens 
and  overseers  of  the  poor  of  such  parish,  with  the  consent  of  such 
majority  as  aforesaid  of  the  inhabitants  and  occupiers  thereof,  to  be 
given  and  signed  in  the  manner  herein-before  directed  (after  the 
rate  or  rates  at  or  amounting  to  one  shilling  in  the  pound  shall 
have  been  actually  levi?d  and  applied  for  such  purposes  or  some 
of  them),  to  raise  any  additional  sum  or  sums,  by  loan,  or  by  sale 
of  an  annuity  or  of  annuities  or  any  life  or  lives,  not  being  under 
the  age  of  fifty  years  respectively,  or  for  any  certain  term  not 
exceeding  fifteen  years,  so  as  the  whole  sum  to  be  raised  for  all 
or  any  of  such  purposes  by  loan,  and  by  the  sale  of  annuities,  or 
by  either  of  such  means,  shall  not  be  more  than  five  shillings  in 
the  pound  of  or  upon  the  true  annual  value  of  the  property  which 
shall  in  such  parish  be  assessed  to  the  poor's  rates  (every  proposal 
for  any  such  annuity  being  first  stated  to  and  approved  by  the 
inhabitants  and  occupiers  of  such  parish  in  vestry  assembled) ; 
and  the  churchwardens  and  overseers  of  the  poor  shall  and  they 
are  hereby  authorised,  in  the  names  and  on  the  behalf  of  the 
inhabitants  of  the  parish,  to  sign  and  execute  securities  for  the 
money  which  shall  be  so  borrowed,  and  for  the  annuities  to  be  so 
Future  rates  granted ;  and  by  every  such  security  to  charge  the  produce  of 
charged  with  §ie  future  rates*  to  be  made  for  the  relief  of  the  poor  of  every 
loaiu  and  an-  gy^  parish  with  the  repayment  of  the  principal  sum  which  shall 
nuiucs.  jj^^^^  l^^^j^  ^^  borrowed,  and  the  interest  thereof,  or  with  tbe 

payment  of  the  annuity  thereby  granted  (as  the  case  may  be),  at 
and  upon  the  days  and  times,  and  in  such  manner  and  pr<^[>or- 
tions,  as  in  and  by  the  security  for  every  such  loan  and  SEniniity 
respectively  shall  be  appointed  and  expressed  for  the  pigrment 
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the/eof ;  and  the  money  to  be  railed  by  such  fbture  rates  shall  59  g.  9*  c.  it. 
be  subject  and  liable  to  the  pajrment  of  every  such  loan  and  the 
interest  thereof,  and  of  every  such  annuity  accordingly." 

§  16.  Provides,  '^  that  no  greater  sum  in  the  whole  than  the  No  greater  rata 
amount  of  a  rate  or  assessment  at  one  shilling  in  the  pound,  shall  than  is.  in  tlie 
in  any  parish  be  charged  upon  the  future  rates  thereof,  unless  P?"°ff'**^  ^ 
two-third  parts  in  value  of  the  proprietors  of  messuages,  lands,  ^*y^^°^ 
and  tenements  within  such  parish  (whether  for  estates  of  freehold  unless  with  Con- 
or copyhold,  or  by  virtue  of  leases  for  terms  of  not  less  than  fif-  sent  of  two- 
teen  years  absolute  or  determinable  upon  a  life  or  lives)  shall  thirds  in  valuo 
have  consented  to  raise  the  money  for  which  the  charge  or  secu-  o*"  **^«  proprie- 
rity  shall  purport  to  be  made;  such   consents  to  be  given  by  *°"®  premiiai. 
writing  under  the  hamjs  of  all  persons  and  corporations  sole,  and 
the  consent  of  every  corporation  aggregate  under  the  hand  of 
the  president,  head,  or  chief  member  thereof  for  the  time  being, 
and  the  consents  of  femes  covert,  minors,  insane  persons,  and 
persons  out  of  the  kingdom,  by  and  under  the  hands  of  their 
respective  husbands,  guardians,  committees,  trustees,  attomies  or 
agents,  who  are  respectively  authorised  to  give  such  consents,  and 
the  consent  of  the  major  part  of  the  trustees  for  any  charitable 
or  other  purpose  shall  be  sufficient  in  respect  of   the  trust 
estates." 

§  17.  Enacts,  ^*  that  all  buildings,  lands,  and  hereditaments,  Churchwardent 
which  shall  be  purchased,  hired,  or  taken  on  lease  by  the  church-  and  overseen 
wardens  and  overseers  of  the  poor  of  any  parish,  by  the  authority  "'■X  **K!Lf"*^ 
and  for  any  of  the  purposes  of  Shis  act,  shall  be  conveyed,  de-  *"l^,^|g,  *** 
raised,  and  assured  to  the  churchwardens  and  overseers  of  the 
poor  of  every  such  parish  respectively,  and  their  successors,  in 
trust  for  the  parish ;  and  such  churchwardens  and  overseers  of 
the  poor,  and  their  successors,  shall  and  may  and  they  are  hereby 
empowered  to  accept,  take,  and  hold,  in  the  nature  of  a  body 
corporate,  for  and  on  behalf  of  the  parish,  all  such  buildings, 
lands,  and  hereditaments,  and  also  all  other  buildings,  lands,  and 
hereditaments,  belonging  to  such  parish  ;  and  in  all  actions,  suits, 
indictments,  and  other  proceedings  for  or  in  relation  to  any  such  indictmenia. 
buildings,  lands,  or  hereditaments,  or  the  rent  thereof,  or  for  or 
in  relation  to  any  other  buildings,  lands,  or  hereditaments  be- 
longing to  such  parish,  or  tiie  rent  thereof,  and  in  all  actions  and 
proceedings  upon  or  in  relation  to  any  bond  to  be  given  for  the  Bonds, 
faithful  execution  of  the  office  of  an  assistant  overseer,  it  shall 
be  sufficient  to  name  the  churchwardens  and  overseers  of  the 
poor  for  the  time  being,  describing  them  as  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  for  which  they  shall  act, 
and  naming-  such  parish ;  and  no  action  or  suit,  indictment  or 
other  proceeding,  shall  cease,  abate,  or  be  discontinued,  quashed, 
defeated,  or  impeded,  by  the  death  of  the  churchwardens  and 
overseers  named  in  such  proceeding,  or  the  deaths  or  d^ath  of 
any  of  them,  or  by  their  removal  or  the  removal  of  any  of  them 
from,  or  the  expiration  of,  their  respective  offices." 

§  18.  Enacts,  that  the  clauses,  powers,  provisions,  and  direc-  Incapacitated 
tions  contained  in  stat.  22  Geo*  3.  c.  83.  for  the  purpose  of  enabling  persons  empow- 
bodka  politic  and  corporate,  trustees,  guardians,  and  incapaci-  S*J^^^^* 
tated  persons  to  contract  for  the  sale  of  and  to  convey  and  lease  direcdona  of 
lands,  tenements,  and  hereditaments,  for  the  purposes  in  that  22  a.  5.  c.  89. 
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59  G.  3.  c  12.  act  expressed,  and  for  and  with  regard  to  the  payment  and  ap- 
as  to  sales,  &c.  plication  of  the  purchase  money  to  be  paid  for  the  lands,  tene- 
applietl  to  this  ments,  and  hereciitaments  to  be  purchased  by  virtue  of  the  said 
'*^  act,   diall   extend  and  be  applied  to  all  lands,  tenements,  and 

hereditaments  to  be  purchased,  hired,  or  taken  for  the  purposes 
and  under  the  authority  of  this  act,  and  to  the  payment  and  ap- 
plication of  the  purchase  money  for  the  same,  as  lully  and  effec- 
tually to  all  intents  and  purposes  as  if  such  clauses,  powers, 
provisions,  and  directions  were  herein  repeated  and  contained, 
and  were  hereby  expressly  enacted  and  applied  to  lands  and 
buildings  to  be  purchased  and  taken  on  lease  for  any  of  the  pur- 
poses of  this  act. 
When  a  moUicr       Rex  V.  James  Haigh  and  another,  E.  30  Geo.  3.  3  T.  R.  637* 
T\^^^  ^-If      2  Nol.  P.  L.  329.    T^e  defendants  (the  churchwarden  and  over- 
on'ly.%nd  not     ^^^  ^^  ^^If  »^  ^*^®  ^^^  Vi\6mg  of  York)  were  indicted  for  dis- 
for  herself,  the    obeying  an  order  of  a  justice,  for  the  payment  of  a  weekly  sum 
parisli  officers     to  Mary  Gray  for  the  maintenance  of  her  bastard  child.     At  the 
cannot  compel     trial  before  Buller  J.  at  the  York  assizes,  it  appeared  that  the 
th^  ^  go  >"^      mother  applied  for  relief  for  her  child  only ;  and  the  question  was, 
andTf°she  re^  *  whether  the  defendants  were  bound  to  obey  the  order,  as  the 
fuse,  they  can-   mother  of  the  child  refused  to  go  into  the  workhouse.     A  verdict 
not  refuse  the      was  given  for  the  prosecutor,  subject  to  the  opinion  of  the  Court 
allowance  to  the  on  the  above  question.     For  the  prosecutor,  Rex  v.  North  Shiehhj 
^^^^^'  Cold.  68.  (ante^  p.  140.)  was  relied  upon ;  and  for  the  defendants.  Rex 

v.  Carlisle f  (ante,  p.  139.) — The  words  of  the  9  Geo.  1.  c.  7-  «•  4.  are 
« in  case  any  poor  person  in  any  "parish  where  any  such  house  shall 
be  so  purchased,  shall  refuse  to  be  lodged,  kept,  or  maintained 
in  such  house,  such  poor  person  or  persons,  so  refusing,  shidl  be 
put  out  of  the  book  where  the  names  of  the  persons  who  ought 
to  receive  collection  are  registered,  and  shall  not  be  entitled  to 
ask  or  receive  collection  or  relief  from  the  churchwardens^ or 
overseers."  —  Lord  Kenyon  C.  J.  The  only  question  is,  for 
whom  was  the  relief  asked  ?  For  such  person  only  is,  according 
to  the  terms  of  thb  act  of  parliament,  to  be  sent  to  the  wwk- 
house.  It  is  stated  tliat  the  child  only  wanted  relief:  the  appli- 
cation indeed  was  made  by  the  mother,  but  it  was  not  on  her  own 
account,  but  for  her  child  only,  who  was  of  too  tender  an  age  to 
apply  herself.  This  is,  therefore,  very  distinguishable  from  the 
case  of  Rex  v.  Carlisle^  -where  the  relief  was  asked  both  for  the 
parent  and  the  child.  It  would  be  extremely  hard,  and  contrary 
to  the  spirit  and  words  of  this  act  of  parliament,  if,  when  all  the 
children  of  a  family,  except  one,  were  capable  of  supporting 
themselves,  and  that  one  were  unable  to  maintain  itself,  and  were 
under  the  necessity  of  receiving  relief,  the  whole  iGunily  were  to 
be  sent  to  the  workhouse. 
5«G.5.  C.25.  But  by  36  Geo.  3.  c.  23.  J  1.  It  shall  be  lawful  for  the  over- 
Poor  may  be  ^^^  ®'  overseers  of  any  parish  or  place,  with  the  approbation  of 
reh'evedoutof  ^^  parishioners  or  a  majority  of  them  in  vestry  or  other  usual 
workhouaei.        place  of  meeting  assembled,  or  with  the  approbation  in  writing  of 

one  justice  usudly  acting  in  and  for  the  district,  to  give  relief  to 
any  poor  person  at  his  own  home  or  house,  under  certain  cir- 
cumstances of  temporary  illness  or  distress,  and  in  certain  casea 
respecting  such  poor  person  or  his  family,  or  respecting  the  situ* 
atton,  health,  or  conoition  of  any  poorhouse  erected  in  pursuance 
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of  the  above  act  of  9  Geo.  3.   c,  17.  although  such  poor  person  se  G.  5.  c.  23. 
shall  refuse  to  be  lodged,  kept,  and  maintained  in  such  poor- 
house  :  any  thing  in  the  said  act  to  the  contrary  notwithstanding. 

§  2.  And  any  justice  for  the  county,  city,  &c.  usually  acting  in  Onejiu^icemay 
the  district  where  the  same  shall  be  situate,  may  at  his  just  dis-  order  relief  to 
cretion  order  relief  to  any  industrious  poor  person,  and  he  shall  pa"Pf"  *t  «*>««> 
be  entitled  to  ask  and  receive  such  relief  at  his  home  notwitli-  *'^"  "w>raes. 
standing  any  contract  shall  have  been  made  for  maintaining  the 
poor  in  such  poorhouse  as  aforesaid:    and  the  churchwardens 
and  overseers  are  to  obey  and  perform  such  order  for  relief  given 
by  such  justice  as  aforesaid. 

f  3.  Frovided  that  the  special  cause  of  ordering  relief  to  any  For  n<k  exceed- 
poor  person  at  his  home,  be  assigned  and  written  on  each  order  »"«  o"*  monUu 
for  relief  so  given  as  aforesaid ;  and  provided  always,  that  such 
order  shall  be  given  for,  and  do  remain  in  force  for  a  time  not  ex- 
ceeding one  month  fVom  the  date  thereof. 

Provided  also,  that  two  justices  may  make  any  furthef  order  T#ojusdoe« 
for  the  same  or  the  like  purpose,  for  any  further  time  not  exceed-  may  order  re- 
ing  one  month  from  the  date  thefeof,  and  so  on  from  time  to  time  as  ^\^^^^  »  furtJjcc 
the  oceasion  shall  require;  such  justice  or  justices  first  administer-  **"*' 
ing  an  oath  as  to  the  need  and  cause  of  such  relief  in  each  of  the 
above  cases,  and  thereon  summoning  the  overseer  or  overseers  to 
shew  cause  why  such  poor  person  should  not  receive  such  relief  in 
manner  as  by  law  provided  in  cases  where  no  contract  for  lodg- 
ing, keeping,  and  maintaining  the  poor  shall  as  aforesaid  have  been 
made. 

By  Stat.  55  Geo.  S.  c.  137.  }  3.   after  reciting  stat.  36  G^o.  3.  55  0.8.  c,  157. 
e.  23.  §  2.  &  3.  and  that  it  is  expedient  that  justices  should  be  §  3- 
empowered  to  order  relief  to  be  paid  to  poor  persons,  in  the  cases  ^?5"!™**  ^P^ 
mentioned  in  the  said  act,  for  longer  periods  than  one  month  at  it  mgyorf^^'^ef 
time ;  it  is  enacted,  that  it  shall  be  lawful  for  any  justice  of  (q  poor  peraons 
justices  of  the  pe£tce,  in  the  cases  and  in  the  manner  mentioned  in  at  their  own 
the  said  act,  to  direct  and  order  collection  and  relief  to  be  paid  homes  extended, 
to  any  poor  person  or  persons  at  his,  her,  or  their  home  or  homes, 
house  or  houses,  during  such  time  or  times  as  to  such  justice  or 
justices  fiiay  seem  proper,  not  exceeding  three  months  from  the 
date  of  such  order :  provided  also,  that  it  shall  and  may  be  law- 
ful for  any  two  such  justices  as  aforesaid  to  make  any  further 
order  for  the  same  or  the  like  purpose  for  any  further  time  not  Further  time 
exceeding  six  months  from  the  date  of  such  order«  and  so  on  not  to  exceed 
from  time  to  time  as  the  occasion  shall  require ;  such  justice  or  ">>  monthi. 
justices  first  administering  an  oath  as  to  the  need  and  cause  of 
such  relief  in  each  of  the  above  cases,  and  thereupon  summoning 
the  overseer  or  overseers  of  the  poor  of  the  parisn,  town,  town- 
fihipy  of  place  to  be  charged  with  such  relief,  to  shew  cause  why 
su<»i  poor  person  or  persons  should  not  receive  such  relief  in  man- 
ner as  by  law  provided  in  cases  where  no  ccmtract  for  lodging', 
keeping,  sind  maintaining  the  poor  shall  have  been  made ;  and  m  Justices  making 
case  it  shall  afterwards  appear  to  the  justice  pr  justices  making  "^ch  orden  may 
such  order,  that  the  payment  of  such  collection  or  relief  to  any  **'"^  ^J?*  ^^' 
such  person  or  persons  as  aforesaid  ought  to  be  discontinued  be-  ^  ^  disconU- 
fore  tne  expiration  of  the  time  for  which  any  such  order  or  orders  nued. 
shall   have  been  made,  such  justice  or  justices  shall  and  may 
order  such  relief  to  be  discontinued,   and  from  thenceforth  the 
person    or  persons  for  whom  and  on  whose  account  such  order 
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55  G.  3.  e.  157«  shall  hare  been  made  shall  not  be  entitled  to  ask  or  receive  the 


same. 


Limitatioii  of 
allowances  in 
certain  cases. 


36*  0. 3,  c  25, 
Not  to  extend 
to  houses  esta- 
blished by 
22G.  9.  c  85. 


30  G.  3.  c.  49. 
Justices,  &c. 
may  visit  parish 
workhouses. 


See  K.  y.  War- 

'veDyOnfep.  131. 
note  (a). 


§  4*.  Provides  and  enacts,  that  the  sum  or  sums  of  money  which 
any  such  justice  or  justices  shall  or  may  order  to  be  paid  to  any 
such  poor  person  or  persons  for  any  longer  space  or  period  of 
time  than  one  month,  shall  not  exceed,  for  each  such  poor  person, 
the  sum  of  three  shillings  per  week,  or  three -fourths  of  the  average 
weekly  expence  which  shall  be  usually  borne  or  paid  by  the  parish 
or  place  on  which  such  order  shall  be  made  for  the  maintenance 
of  each  poor  person  in  any  workhouse  or  workhouses  in  which 
poor  persons  of  or  belongmg  to  such  parish  or  place  shall  be 
usually  maintained  and  employed. 

See  also  stat.  59  Geo.  3.  c.  12.  §  2.  post,  page  174«. 

Stat.  36  Geo.  3.  c.  23.  §  4>.  Provides  that  nothing  therein  shall 
extend  to  places  where  houses  of  industry  or  other  places  have 
been  or  shall  be  provided  under  the  authority  of  22  Geo.  3.  c.  83.  (a)i 
or  of  any  special  act  for  any  parish  or  place  now  in  force ;  but 
in  every  such  case,  such  poor  persons  shall  be  relieved  in  the  same 
manner  as  before  the  passing  of  that  act. 

By  30  Geo.  3.  c.  49.  §  1.    [See  Rex  v.  Laughtoriy  post.  p.  173.] 
Any  justice  of  the  peace,  (or  any  physician,  surgeon,  apothecary, 
or  officiating  clergyman  of  the  parish  or  place  authorised  by  a 
warrant  from  under  the  hand  and  seal  of  any  such  justice)  may  in 
the  day  time  visit  any  parish  workhouse,  or  house  kept  or  pro- 
vided for  die  maintenance  of  the  poor  of  any  parish  or  place 
within  the  county,  &c.  or  division  wherein  such  justice  shall  re- 
side, and  have  jurisdiction  and  examine  into  the  condition  of  the 
poor  people  therein,  and  the  food,  bedding,   and  clothing,  and 
the   conmtion  of  such  house;    and  if  any  cause  of  complaint 
shall  be  found,    such  justice,    or  person   authorised  as  afore- 
said, may  certify  the  state  and  condition  of  such  house,  and  of 
the  poor  therem,  and  of  their  food,  clpthing,  and  bedding,  to 
the  next  quarter  sessions  for  the  county,  &c.  or  division  where 
such  house  shall  be  situate,  under  his  hand  and  seal ;  and  such 
justice,  or  other  person  authorised  as  aforesaid,  shall  cause  the 
overseers  of  the  poor,  or  master  or  'governor  of  the  said  work- 
house or  poorhouse,  to  be  summoned  to  appear  at  the  same  ses- 
sions to  answer  such  complaint,  and  the  justices  there  on  bearing 
the  parties,  shall  make  such  orders  and  regulations  for  the  re- 
movmg  such  cause  of  complaint  as  to  them  shall  seem  meet,  and 
all  the  parties  shall  abide  by  the  same. 

§  2.  Provided,  that  in  case  such  justice,  or  person  authorised  as 
aforesaid,  shall,  upon  such  visitation,  'find  any  of  the  poor  afflicted 
-with  any  contagious  or  infectious  disease,  or  in  want  of  immediate 
medical  or  other  assistance,  or  of  sufficient  and  proper  food,  or 
requiring  separation  or  removal  from  the  other  poor  in  the  said 
house,  men  if  such  visitation  be  made  by  a  justice,  he  shall  ap- 
ply to  another  justice  of  such  county,  &c.  or  division,  and  ceruir 
to  him  the  state  and  condition  of  the  poor  in  such  house ;  or  if  such 
visitation  is  made  by  such  other  persons  authorised  as  aforesaid, 
they  shall  apply  to  two  justices  of  such  county,  &c.  or  division, 
who  shall  maiKe  such  order  for  the  immediate  procuring  medicai 


(a)  See  this  tmyoa^Mt  <«  9oQr,  in  incorporated  dUtricts^* 
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or  other  assistance,  or  of  sufficient  and  proper  food,  or  for  the  90  6.  jr.  c.  49. 
separation  or  removal  of  such  poor  as  shaU  be  afflicted  with  any 
contagious  or  infectious  disease,  in  such  manner  as  they  under 
their  hands  and  seals  shall  think  proper  to  direct,  until  the  next 
quarter  sessions,  at  which  sessions  tbey  are  to  certify  the  same 
under  their  hands  and  seals  to  the  sessions  who  are  to  make  such 
order  for  the  further  relief  of  the  poor  in  such  work-house  or  poor- 
bouse  as  to  them  shall  seem  meet.  And  the  charges  of  relieving 
such  poor  shall  be  paid  out  of  the  poor's  rate  of  such  place,  in 
such  manner  as  sucn  sessions  shall  oirect. 

§  3.  Provided  that  the  above  shall  not  extend  to  workhouses 
regulated  by  any  special  act  of  parliament. 

By  Stat.  50  Geo.  3.  c.  50.  §  3.  It  shall  be  lawful  for  the  justices  50  G.  3.  c.  50. 
in  any  special  session,  upon  the  application  of  the  overseers  of  the  Ju«t«c«  maj 
poor  of  any  parish  or  place,  or  of  the  major  part  of  them,  to  ap-  f  PP®*"*  ^e 
point  the  keeper  of  the  workhouse  of  any  such  parish  or  place  to  wOT-khouse  to  be 
be  the  governor  thereof;  and  the  keeper  so  appointed,  so  long  as  the  goremor. 
he  shall  continue  keeper  of  such  workhouse  until  the  justices  in 
any  such  special  session  shall  revoke  such  appointment  (which 
they  are  hereby  empowered  to  do)  shall  have,  use,  and  exercise 
the  powers,  and  perform  the  duties  by  the  act  of  the  22  Geo.  3. 
c.  83.  (vide  post.)  vested  in  and  imposed  upon  governors  of  the 
poor. 

.(4.  "If  any  person  who  shall  be  sent  to  any  poorhouse  or  Penalty  on  em- 
workhouse  shall  embezzle,  or  wilfully  waste,  spoil,   or  damage  benling  goodi.. 
any  of  the  clothing,  goods,  or  materials  committed  to  his  or  her 
care,  or  shall  take  or  carry  away,  without  permission  of  the  over- 
seer of  the  poor  or  keeper  of  the  said  workhouse,  any  clothing, 
goods,  or  materials  provided  for  the  use  of  such  poorhouse,  or  of 
^y  of  the  poor  therein,  complaint  thereof  may  be  made  upon 
oath  to  one  or  more  justices  of  the  peace  acting  for  the  district  or 
division  in  which  such  parish  shall  be  situate ;  and  such  justices  Power  of  jus- 
afe  hereby  authorised  to  hear  such  complaint,  and  upon  convic-  tioet  to  commit  ' 
tion  to  commit  the  offender  to  the  house  of  correction,  there  to  off^nden. 
be  kept  to  hard  labour  for  any  time  not  exceeding  two  calendar 
months,  nor  less  than  seven  days." 

Stat.  54  Geo.  3.  c.  170.  §  7.   Enac6,    "that    it  shall  not  be  54G.3.C  170. 
lawful  for  the  master,  governor,  or  other  person  entrusted  with  $  7. 
the  superintendance  of  any  house  for  the  reception  of  poor  per-  MMten,  &e»  of 
sons,  or  the  churchwarden,  overseer,  or  other  persons  elected,  ^uniS^OT^* 
constituted,  or  appointed,  by  or  under  the  authority  of  any-  act  confine  beyond 
or  acts  of  parliament  for  the   controul  or  management  of  the  a  limited  time, 
poor  of  any  district,  parish,   township,  or  hamlet,  to  punish  with 
any  corporal  punishment  whatsoever,  any  adult  person  or  persons 
under  his,  her,  or  their  care  or  charge,  for  any  offence  or  mis- 
behaviour whatsoever ;  or  to  confine  any  such  person  or  persons 
whatsoever,  for  any  offence  or  misbehaviour,  for  any  longer  or 
greater  space  of  time  than  24  hours,  or  such  further  space  of  time 
as  may  be  necessary,  in  order  to  have  such  person  or  persons  be- 
fore a  justice  of  the  peace ;  any  thing  in  any  act  or  acts  of  parlia- 
ment contained  to  the  contrary  in  anywise  notwithstanding. ' 

And  Stat.  56  Geo.  3.  c.  129.  §  2.    £nacts,  that  it  shall  not  be  S6  G«5.  c.  I2d. 
lawful  for    any  governor,  director,  guardian  or  master,  of  any  Confining  the 

house  of  industry,  or  workhouse,  on  any  pretence,  to  chain,  or  poorbycbaini 
/•■•.■^  ,  '^   ^  i*  'J  or  menaciee  vm* 

conhne  by  chains  or  manacles,  any  poor  person  of  sane  mmd.        uwAiL 
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By  Stat.  55  Geo*  3.  c.  137.  $  I.   After  recitins,  "  that  many  per- 
sons received  into  public  workhouses  established  for  the  relief^ 
maintenance,  and  employment  of  the  poor,  pawn  and  dispose  of 
their  clothes  and  apparel,  and  the  goods  and  chattels  deposited  in 
or  belonging  to  such  workhouses ;  and  poor  persons  relieved  by 
having  clothes  and  apparel  given  them  by  the  officers  of  parishes, 
frequently  pawn  and  sell  the  same  ;  and  by  the  laws  now  in  force 
no  punishment  can  be  inflicted  on  them,  or  on  the  person  or  per- 
sons  buying  or  receiving  the  same  into  pawn."      For  remedy 
whereof,  it  is  enacted,  *'  That  the  property  of  and  in  all  and  singular 
the  goods,  chattels,  furniture,  provisions,  clothes,  linen  and  wear- 
ing apparel,  tools,  utensils,  materials,  and  things  whatsoever,  had 
and  to  oe  had,  bought,  procured,  or  provided  for  the  use  of  the 
poor  of  any  parish  or  parishes,  township  or  townships,  hamlet  or 
hamlets,  place  or  places,  shall  be  and  the  same  is  hereby  vested 
in  the  overseers  oi  the  poor  of  such  parish  or  parishes,  township 
or  townships,  hamlet  or  hamlets,  place  or  places,  for  the  time 
being,  and  their  successors  in  office,  for  the  purposes  of  this  act, 
who  are  hereby  empowered  to  bring  or  cause  to  be  brought  any 
action  or  actions,  or  to  prefer  or  order  the  preferring  of  any  bill 
or  bills  of  indictment  against  any  person  or  persona  who  ^all 
steal,  take  or  carry  away,  or  buy  or  receive,  any  such  goods, 
chattels,  provisions,  clothes,    linen,   furniture,  wearing  apparel, 
tools,  utensils,  materials,  or  things  whatsoever  as  aforesaid,  or  any 
part  thereof;  and  in  every  such  action  and  indictment  the  said 
goods,  chattels,  provisions,  clothes,  linen,  wearing  apparel,  toc^s, 
utensils,  materials,  and  things  shall  be  laid  or  described  to  be  the 
property  of  the  overseers  of  the  poor  for  the  time  being  of  such 
parish  or  parishes,  township  or  townships,  hamlet  or  hamlets, 
place  or  places,  without  stating  or  specifying  the  name  or  names 
of  all  or  any  of  such  overseers :'  Provided  always,  that  nothing 
herein  contained  shall  extend  to  repeal  any  of  the  provisions  con- 
tained in  any  act  or  acts  of  parliament,  whereby  the  pr(^erty  of 
and  in  any  such  goods,  chattels,  furniture,  provi^ons,  clotheis, 
linen,  wearing  apparel,  tools,  utensils,  materials,  and  things,  is  or 
may  be  vested  in  any  other  person  or  persons  jointly  with  or  in- 
dependent of  the  overseers*of  the  poor  of  any  parish  or  parishes, 
township  or  lownships,  hamlet  or  hamlets,  place  or  places.** 

§  2.  macts,  "  that  the  overseers  of  the  poor,  or  other  person 
or  persons  who  may  be  appointed  for  the  ordering,  regulating, 
managing,  or  providing  for  the  poor  of  any  parish  or  parishes, 
township  or  townships,  hamlet  or  hamlets,  place  or  places,  jointly 
with  or  independent  of  such  overseers  of  the  poor,  shall  or  may^ 
and  they  are  hereby  authorised  and  empowered  to  cause  all  such 
goods,  chattels,  furniture,  clothes,  linen,  wearing  apparel,  tools, 
utensils,  materiak,  and  things  capable  of  being  markea,  and  from 
time  to  time  belox\ging  to  such  overseers,  or  other  person  or  per- 
sons, to  be  marked,  stamped,  or  branded  with  the  word  ''  work- 
bouse,''  and  such  other  mark  or  marks  as  they  shall  think  proper 
for  identifying  the  parish  or  parishes,  township  or  townships,  ham- 
let or  hamlets,  place  or  places,  by  which  the  same  shall  have  been 
provided :  And  if  any  pawnbroker  or  other  person  or  persons  shall 
knowingly  take  in  pawn,  buy,  exchange,  or  receive  any  goods, 
chattels,  furniture,  clothes,  linen,  wearing  apparel,  tools,  utensils, 
mat^alS)  and  things  provided  for  the  use  of  any  of  the  poor  who 
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are  or  shall  be  received  into  the  workhouse  of  any  parish  or  SS  G.  3.  c.  137. 
paruhes,  township  or  townshipsy  hamlet  or  hamlets,  place  or  for  the  poor  by 
places,  or  to  whom  the  same  snaH  have  been  given  by  the  over-  parish  officcn; 
<een  of  the  poor,  or  other  such  person  or  persons  as  aforesaid, 
appointed  as  aforesaid,  of  or  for  anv  such  parish  or  parishes, 
township  or  townships,  hamlet  or  hamlets,  place  or  places,  or  anv 
of  them,  or  any  of  the  goods  or  raateriak  carried  into  any  such 
workhouse  or  workhouses,  to  be  wrought  up,  manufactured,  or 
used  by  the  poor  there,  or  any  of  the  goods  or  furniture  of  such 
workhouse  or  workhouses ;  or  shall  receive  or  buy  any  of  the 
prorisioiis  allotted  to  or  provided  for  the  poor  of  such  workhouse 
or  workhouses,  or  shall  be  aiding  or  assisting  therein ;  or  if  any  or  defacing 
person  or  persons  shall  cause  such  mark  or  stamp,  marks  or  marks, 
stamps,  as  aforesaid,  to  be  obliterated  or  defaced,  every  person  so 
offending  shall  forfeit  for  every  such  offence  any  sum  not  exceed-  Ptaalty. 
ing  the  sum  of  five  pounds,  nor  less  than  one  pound,  upon  con- 
viction Uiareof,  either  by  the  confession  of  such  person  or  per- 
sons, or  by  the  oath  of  one  or  more  credible  witness  or  witnesses, 
before  any  one  or  more  of  his  majesty's  justices  of  the  peace  of 
the  coontv,  city,  town,  riding,  or  division  wherein  the  onence  or 
offisnces  shall  be  committed ;  one  moiety  of  which  said  penaltv  Application  of 
shall  go  to  the  informer  or  informers,  and  the  other  moiety  shall  penalty, 
go  and  he  paid  to  the  overseers  of  the  poor  of  the  parish  or 
pviihes,  township  or  townships,  hamlet    or  hamlets,   place  or 
places  to  which  such  articles  or  things  may  belong,  for  the  use 
of  the  poor  of  such  parish  or  parishes,  township  or  towni^ips, 
hamlet  or  hamlets,  place  or  places ;  and  in  case  any  person  or  On  nonpayment 
penons  who  shall  be  convicted  as  aforesaid,  shall  not  pay  such  of  penalty,  of- 
penalty  or  penalties  upon  conviction,  then  and  in  such  case  such  f<^nderi  to  be 
justice  or  justices  of  the  peace  shaU  and  may  and  is  and  are  <»"»"»"ted, 
hereby  required  to  commit  such  offender  or  offenders  to  the  com- 
mon gaol  or  house  of  correction,  there  to  remain  without  bail 
or  mainprise  for  any  space  of  time  not  exceeding  two  calendar 
months;  and  if  any  person  or  persons  shall  desert  or  run  away  Persons  ab- 
from  any  workhouse  or  workhouses,  and  carry  away  with  him,  her,  •conding  with 
or  them,  any  clothes,  linen,  or  other  goods  or  things  as  aforesaid,  workhouaepro- 
sttch  person  or  persons  being  thereof  lawfully  convicted  either  by  ^mmltted. 
the  confession  of  such  party  or  parties,  or  by  the  oath  or  oaths  of 
pne  or  more  credible  witness  or  witnesses,  before  any  justice  or 
justices  of  the  peace,  shall  by  such  justice  or  justices  of  the 
pc^e  be  forthwith  committed  to  the  common  gaol  or  house  of 
correction,  there  to  remain  without  bail  or  mainprise  for  the  space 
of  three  calendar  months ;  and  in  all  cases  sucti  mark,  stamp,  or   Maik  or  stamp 
brand,  on  any  such  articles  or  things  as  aforesaid  (being  duly  au-  on  articles  to  be 
thenticated)  ahall  be  considered  and  taken  to  be  sufficient  evi-   evidence  of  the 
*ience,  without  further  proof,  of  the  ri^ht  of  prtyerty  in  such   "^rA.  ^"^ 
overseers  or  other  person  or  persons  appointed  as  aroresaid,  as  the   Mark  not  to  be 
^  mav  be :  provided  always,  that  such  mark  or  stamp  as  afore-   put  on  the  out- 
Kud  shall  not  at  any  time  be  placed  on  any  articles  of  wearing  side  of  wearing 
apparel  so  as  to  be  publicly  visU>le  on  the  exterior  of  the  same."      apparel. 
,  $  5.  And  whereas  persons  maintained  in  public  workhouses  some-   Persons  guilty 
J"**«  refuse  to  work,  or  are  guilty  of  drunkenness  and  other  mis-  of  misbehaviour 
hehaviour,  and  by  the  laws  in  being  no  sufficient  punishment  is  "'  workhouses 
profidcd  for  such  offences ;  it  is  therefore  enacted,  that  in  case  any   ^"^J^^  *^®™' 
P^'aon  or  persona  maintained  in  any  public  workhouse  or  work^ 
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the  poor,  shall  refuse  to  work  at  any  work,  occupation,  or  employ- 
ment suited  to  his,  her,  or  their  age,  strength,  and  capacity,  or 
shall  be  guilty  of  drunkenness  or  other  misbehaviour,  every  such 
person  or  persons,  being  thereof  lawfully  convicted  before  any 
justice  or  justices  of  the  peace,  shall  thereupon  by  such  justice  or 
justices  of  the  peace  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  remain  without  bail  or  mainprise  for  any 
period  of  time  not  exceeding  twenty-one  days,  and  during'sucb 
time  to  be  kept  to  hard  labour. 

§  8.  Enacts,  that  all  justices  of  the  peace  before  whom  any 
person  or  persons  shall  be  convicted  of  any  offence  against  this 
act,  shall  and  may  cause  the  conviction  to  be  drawn'  up  in  the 
following  form,  or  to  the  like  effect ;  (that  is  to  say), 

J^E  it  remembered^  that  on  the  — ^—  day  of in  the 

year  of  our  Lord A.  B.  is  duly  convicted  before  — ^— 

of  hts  majesty  s  justices  of  the  peace  for  the  county  of 
Hoe 


!■  om  or 
conviction. 


or  cttyy  or  liberty^  of 


as  tne  case  may  be]  of  having  [here 
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for  want  of 
fomOf. 
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state  the  offence]  contrary  to  the  statute  in  that  case  made  and 
provided.  Given  under  my  hand  and  seal  [or  our  hands  and  seals, 
as  the  case  may  be]  the  day  and  year  jirst  above  ivritten. 

And  such  conviction  shall  be  good  and  effectual  in  law  to  all 
intents  and  purposes,  and  shall  not  be  quashed  or  set  aside,  or  ad* 
judged  void  or  insufficient,  for  want  of  any  other  form  of  words 
whatever ;  nor  shall  the  same  be  removed  by  certiorari^  or  any 
other  writ  or  process  whatsoever,  into  any  of  his  majesty's  courts 
of  record  at  Westminster, 

§  9.  Provides,  that  if  any  person  shall  think  himself  aggrieved 
by  the  judgment  of  such  justice  or  justices,  such  person  may  ap- 
peal to  the  next  general  or  quarter  sessions  of  the  peace  to  be 
held  for  the  county,  city,  or  place  wherein  the  cause  of  com- 
plaint shall  have  arisen ;  such  person,  at  ^he  time  of  his  convic- 
tion, entering  into  a  recognisance  with  two  sufficient  sureties, 
conditioned  personally  to  appear  at  the  said  sessions  to  try  such 
appeal,  and  to  abide  the  furtner  judgment  of  the  justices  at  such 
sessions  assembled ;  and  the  said  justices  at  such  general  or 
quarter  sessions  shall  hear  and  determine  the  causes  and  matters 
of  such  appeal  in  a  summary  way,  and  the  determination  of  such 
justices  at  sessions  shall  be  nnal. 

Stat.  56  Geo,  3.  c,  129.  after  reciting  that  divers  local  acts 
of  parliament  have  lately  passed,  containing  enactments  rela- 
tive to  the  maintenance  and  regulation  of  the  poor,  varying 
the  general  law  with  respect  to  particular  districts,  parishes, 
townships,  or  hamlets ;  and  it  is  expedient  that  some  of  such 
enactments  should  be  repealed ;  enacts,  that  all  enactments  and 
provisions,  contained  in  any  act  or  acts  of  parliament  since  the 
commencement  of  the  reign  of  his  late  majesty  king  George 
the  first,  whereby  any  poor  person  or  persons,  other  than  such  as 
shall  actually  apply  for  and  receive  parochial  relief,  are  compelled 
or  made  compellable  to  go  or  remain  in  any  house  of  industry  or 
workhouse ;  or  whereby  any  poor  person  or  persons  may  be  de- 
tained or  kept  in  any  house  of  industry  or  workhouse ;  at  the  dis- 
cretion of  the  governors  or  directors  thereof,  or  of  the  church- 
wardens or  overseers  of  the  poor  of  any  district,  parish,  towaship 
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or  haxniet,  after  such  persons  are  capable  of  maintaining  them-  '6  0t  8.  •.  I99i 
Belres ;  or  wfaerebj  any  poor  person  or  persons  may  be  compelled 
to  remain  in  any  house  or  industry  or  workhouse,  until  the  charges 
and  expences  to  which  any  district,  parish,  township,  or  hamlet 
mavhave  been  put  or  become  fiable  or  chargeable  tor  the  main- 
tenance or  support  of  such  poor  person  or  persons,  or  any  of 
his  or  her  fiuniJy,  shall  be  repaid  or  reimbursed  or  satisfied  by 
the  earnings  or  labour  of  such  poor  person  or  persons ;  or  whereby 
any  poor  child  or  children  whomsoever  is  or  are  rendered  liable 
to  be  apprenticed  to  any  governor,  director,  or  master  of  any 
sach  house  of  industry  or  workhouse ;  or  whereby  any  parish, 
township,  or  hamlet,  at  a  greater  distance  than  ten  miles  from 
such  bouse  of  industry  or  workhouse,  shall  hereafter  be  empow- 
ered or  authorised  to  become  contributors  to,  or  to  take  the  bene- 
fit of  such  house  of  industry  or  workhouse ;  or  whereby  any 
directors,  governors,  guardians,  or  masters  of  any  such  house  of 
iDdustry  or  workhouse,  are  authorised  or  empowered  to  hire  out 
aoj  poor  person  or  persons  of  full  age,  or  to  contract  or  agree 
with  any  person  or  persons  to  have  and  take  the  profit  of  the 
labour  of  such  poor  person"  or  persons ;  shall  be  wholly  and  se- 
verally, and  the  same  are  hereby  wholly  and  severally,  repealed. 

Rex  v.  St.  Peter  and  Si.  Paul  in  Bath,  T.  22  Geo.  S.  Cald.  213.  Whether  a  poor 
1  BoU,  443.   2  Nol.  P.  L.  148.  333.  WiUiam  Hill  was  removed  houw  purchai- 
from  Lyneombe  and  Widcombe  to  St.  Peter  and  St.  Paul.    The  ^  «nder  a» 
sesions  confirmed  the  order,  and  stated  the  following  case :  —  f^  b/j^nt 
That  the  parishioners  of  St.  Peter  and  St.  Paul,  in  conjunction  p^u^es,  in  a 
with  the  parishioners  of  St.  James  in  Bath,  purchased  a  piece  of  third  parish  Is 
ground  in  the  parish  of  Lyncomhe  and  Widcombe,  and  built  thereon  "ot,  for  the 
a  house  for  the  reception  and  maintenance  of  their  poor.     And  P'^nwM  of  set- 
the  said  WilUam  HiU,  together  with  the  rest  of  the  paupers  be-  ofX"pureh!^ 
longing  to  the  said  parish  of  St.  Peter  and  St.  Paul,  removed  to  ing  pwish?  At 
the  said  house,  where  they  have  been  maintained  ever  since,  with-  all  events  the 
out  any  charee  to  the  said  parish  of  Lyncomhe  and  Widcombe.  paup««  •"  "*«• 
The  said  Hm  and  all  the  other  paupers  carried  with  them  regular  ^e^o^*^!** 
ceniiicates,  which  were  delivered  to  the  parish  officers  of  Lyn^ 
combe  and  Widcombe.    Notwithstanding  which  the  pauper  was 
removed  from  Lyncombe  and  Widcombe,  though  he  had  not  been 
chargeable  to  that  parish.    The  sessions  confirmed  the  order, 
being  of  opinion,  that  the  pauper  was  not  an  object  of  the  certi- 
ficate act,  and  consequently  not  protected  by  it.     Howarth  and 
others  shewed  cause  in  support   of  these   orders.    Ld.  Mans- ' 
fi^  C.  J.  (without  hearing  the  other  side)  said,  To  be  sure  it  was 
a  radical  defect  in  the  system  of  the  poor  laws,  more  especially 
IB  a  commercial  and  manufacturing  country,  that  the  poor  should 
be  all  confined  to  their  respective  parishes.     Possessed  of  in- 
<iu8try,  vigour,  and  skill,  a  man  who  could  not  find  work  at  home, 
^^  prohibited  from  seeking  it  abroad.     The  legislature  endea- 
voured to  cure  this  evil  by  introducing  certificates,  under  which 
tbe  pauper  is  at  liberty  to  go  and  reside  wherever  he  pleases. 
And  the  true  principle  is,  to  extend  this  protection  to  the  utmost 
latitude.    There  should  be  clog,  no  restraint.    But  then  the  act 
^d  not  compel  the  granting  of  uiem.    The  want  of  workhouses  was  Advantagei  of 
However  soon  felt  as  an  inconvenience ;  they  were,  not  long  afler,  workhoutee. 
introduced  by  the  legislature ;  and,  if  well  regulated,  a  most  de- 
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AdTsatages  of    sirable  mode  of  relief  they  are ;  they  supply  comfort  and  accom* 
workhouses.        modation  for  those  who  cannot  work,  and  employment  for  those 

who  can.    In  many  instances  which  have  chanced  to  fall  witfam 
my  knowledge,  particularly  on  the  Midland  circuit,  they  have  re- 
duced the  annual  amount  of  th^  poor-rates  one  half.      But  this 
benefit  could  not  within  itself  be  received  by  every  separate  dis- 
trict; for  where  parishes  were  small,  the  expenceof  the  necessary 
buildings  was  too  heavy  for  them.     Thjs  obstacle  was  foreseen  by 
the  legislature,  and  provided  against  accordingly.    Though  sin^e 
parishes  could  only  contract  for  these  buildings,  within  tneir  own 
umita,  yet,  where  two  unite,  no  restrictions  were  imposed,  the 
power  is  general.    It  is  obvious,  that  the  workhouse  of  a  single 
parish  must  be  most  conveniently  situated  in  that  pariah.     Upon 
a  similar  principle,  where  many  parishes  were  jointly  concerned, 
the  legislature  did  not  require  that  the  building  should  be  raised 
in  either  of  the  confederate  parishes ;  because  in  such  case,  a  spot 
might  be  found  in  some  other  parish  more  central  and  better  ac- 
commodated to  their  general  convenience,  than  any  part  of  their 
united  district.    The  act  therefore  authorises  the  purchase  any 
where ;  and  when  once  the  joint  purchase  is  made,  wherever  it  be, 
it  becomes  a  part  of  the  local  system  of  each  contracting  parish ; 
and  if  the  poor  will  not  eo  there,  they  are  not  entitled  to  relief. 
The  same  narrow  spirit  wat  has  impeded  the  progress  of  this  be- 
neficial plan,  now  starts  up  again  to  limit  this  power,  and  almost 
to  overthrow  the  act  itself:  which  was  calculated  ultimately  to 
reduce  ^xpence,    as  well  as  promote  industry  and  encourage 
manufactures,  by  employing  all  the  poor  under  the  eye  of  ooe 
master.    But  the  objection  is  not  warranted  by  the  certificate  act. 
Whatever  mi^ht  be  the  leading  motive  in  passing  that  act,  that 
statute  authorises  the  whole  body  of  the  poor  of  whatever  deno- 
mination and  with  whatever  object,  to  leave  their  own  and  remove 
into  any  other  parish,  provided  they  can  obtain  the  protection  of 
a  certificate.    Contrary  to  the  spirit  and  policy  of  the  act,  and 
not  obliged  by  the  letter,  the  Court  will  not  make  an  exception  of 
a  case,  which  the  act  itself  has  not  excepted.    The  true  policy  is 
certainly  to  enlarge  and  not  to  narrow  the  district  within  wnich  the 
poor  are  to  be  maintained.     As  to  the  objection  of  its  being  sn 
injury  to  [property,  the  introduction  of  a  numerous  inhabitancvi 
by  increasing  the  consumption  of  provisions,  must  unavoidably 
add  to  the  value  of  that  land,  the  produce  of  which  is  by  such  a 
demand  consumed.     As  to  the  possibility  of  a  few  illegitiinate 
children  acquiring  by  birth  a  settlement  in  the  parish  within  which 
the  workhouse  stands,  it  is  impossible  to  foresee  every  incon- 
venience ;  and  all  that  can  be  said  is,  that  de  minimis  non  cural 
lex.  -—  BuUer  J.     As  to  the  last  difiiculty  raised,  I  doubt  whether 
the  poorhouse  so  occupied,  and  become  in  this  manner  the  per- 
petual property  of  the  united  parishes,  is  not  to  this  purpose 
rather  to  be  considered  as  part  of  those  parishes  to  which  it  lo 
belongs,  than  of  the  parish  in  which  it  is  locally  situated ;  upon 
the  same  principle  as  that  of  many  resolutions  in  the  case  of  such 
children  bom  in  gaols.—  Wilks  and  AshhursiJs.  concurring, both 
orders  were  quashed. 
S4  G.  s.  c.  40.        By  Stat.  24  .Geo.  2.  c.  40.   No  spirituous  liquors  shaU  be  sold  or 
Spirituous  used  in  any  workhouse^  or  house  of  entertainment  for  parish  poor ; 

liquon  not  to 
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as  is  set  forth  more  at  large,  in  the  article  relating  to  spirituous  be  used  in 
liquors,  under  the  title  ^n^ae,  Vol.  II.  p.  299.  workhouses. 

Relief  to  prisoners  cordined  under  mesne  process  for  debt  in  such 

gaols  as  are  not  counts/  gaols. 

By  Stat.  52  Geo,  S.  c.  160.  After  reciting  that  <<  great  distress  is  52  G.  3.  c.  100. 
suffered  by  poor  persons  confined  under  mesne  process  for  debt  in 
such  gaols  as  are  not  county  gaols,  in  consequence  of  their  not 
receiving  any  allowance  whereon  to  subsist  during  the  time  of  such 
confinement,      it  is  enacted,  ^  1.  "  that  it  shall  be  lawful  for  any  Justices  toorder 
one  justice  of  the  peace  acting  for  the  county,  riding,  or  division  pwochial  relief 
wherein  any  gaol  which  is  not  a  county  gaol  is  situated,  to  order  **^T^*^  *** 
the  overseers  of  the  poor  of  the  parish,  township,  or  place  wherein  ^  n^oounty 
any  such  gaol  (which  is  not  a  county  gaol)  shall  be  situated,  to  gaob. 
relieve  any  poor  person  who  shall  be  confined  in  such  gaol  under 
mesne  process  for  debt,  and  who  shall  appear  to  such  justice  to 
he  unable  to  support  himself  or  herself,  and  who  shall  have  ap- 
plied for  relief  to  such  overseers  as  aforesaid." 

k  2.  Provides,  "  that  the  sum  to  be  given  for  the  relief  of  any  Limiting  tha  '  ' 
such  poor  person  shall  not  exceed  sixpence  per  diem,  during  the  miid. 
time  of  his  or  her  confinement  in  sucn  gaol  under  mesne  process 
for  debt." 

f  3.  **  The  overseers  of  the  poor  of  any  such  parish,  township,  Legal  settle>- 
or  place  to  whom  any  such  application  for  relief  shall  be  made  as  meat  of  debtor 
aforesaid,  if  they  shall  doubt  whether  such  poor  person  is  legally  •«>. heascer- 
settled  in  such  parish,  township,  or  place,  shall  cause  him  or  her  ^*"^* 
to  be  examined  upon  oath  before  one  or  more  justice  or  justices 
of  the  peace,  touching  his  or  her  last  legal  settlement,  upon  which 
examination  it  shall  be  lawful  for  justices  to  make  an  order  for  the 
removal  of  such  poor  person  to  the  place  of  his  last  legal  settle- 
ment, and  to  suspend  the  execution  of  such  order  of  removal  dur-  Order  of  re- 
ing  the  time  of  such  person  being  confined  in  such  gaol  under  such  moiral  to  besus- 
mesne  process,  whicn  suspension  of  the  same  shall  be  indorsed  on  p«>^«d  while  ^ 
the  said  order,  and  signed  by  such  justices,  and  the  subsequent  ^^  ^  impn- 
permission  to  execute  the  same  shall  be  also  indorsed  on  the  said  ' 

order,  and  signed  by  such  justices,  or  by  any  other  two  justices 
of  the  peace  acting  for  the  same  county,  riding,  or  division." 

§  4h  Provides,  "  that  a  copy  of  the  order  of  removal,  and  of  and  to  be  served 
the  order  for  suspending  the  execution  of  the  same  as  aforesaid,  on  the  oveneeri 
shall,  as  soon  as  may  be  after  the  making  thereof  respectively,  be  ??^*^!-^'  °^ 
served  uppn  the  overseers  of  the  poor  of  the  parish,  township,  or    **  ?■"***» 
place  in  which  such  poor  person  shall  by  such  order  of  removal 
he  adjudged  to  be  legally  settled." 

§  5.  E^iacts,   '*  that  although  such  poor  person  shall  not  have  who  shall  repej 
been  actually  removed  in  pursuance  oi  such  order  of  removal  as  the  cxpence  at* 
aforesaid,  it  shall  be  lawful  for  any  justice  of  the  peace  to  direct  •^''^K  *• 
the  overseers  of  the  poor  of  the  parish,  township,  or  place  in  ^^^' 
which  such  pauper  is  adjudged  to  be  settled,  to  repay  to  tne  over- 
seers of  the  poor  of  the  parish,  township,  or  place  wherein  such 
gaol  shaU  be  situated,  all  the  charges  proved  upon  oath  of  any 
Sttdi  overseers  of  the  parish,  township,  or  place  where  the  gaol 
18  situated,  to  have  been  incurred  in  granting  relief  to  such  pauper 
during  the  time  of  his  confinement  and  the  suspension  of  such 
<>fder,  not  exceeding  6d,  per  diem  ;  and  if  the  overseers  of  the 

15* 
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39  0. 3.  c.  100.  parish,  township,  or  place  to  which  such  order  of  remoyal  shall  be 
In  case  of  re-  made,  or  any  or  either  of  thera,  shall  refuse  or  neglect  to  paj 
fusal,  the  money  any  such  sum  SO  advanced  as  aforesaid  within  twenty-one  days  aner 
rv*S*b^  ^  ^  demand  thereof,  and  shall  not  within  the  same  time  give  notice  of 
cUstreM.^  appeal  as  is  hereinafter    mentioned,    it  shall  be  lawful  for  one 

justice  of  the  peace,  by  warrant  under  his  hand  and  seal,  to  cause 
the  money  so  directed  to  be  paid  as  aforesaid  to  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  person  or  persons 
so  refusing  or  neglecting  to  pay  the  same,  and  also  such  costs  at- 
tending the  same,  not  exceeding  40^.,  as  such  justice  shall 
direct ;  and  if  the  parish,  township,  or  place  to  which  the  removal 
was  ordered  to  be  made,  be  without  the  jurisdiction  of  the  justice 
of  the  peace  issuing  the  warrant,  then  such  warrant  shall  be 
transmitted  to  any  justice  of  the  peace  having  jurisdiction  within 
such  parish,  township,  or  place  as  aforesaid,  who  upon  receipt 
thereof  is  hereby  authorised  and  required  to  indorse  the  same  for 
execution :  provided  nevertheless,  that  if  the  sum  so  ordered  to 
be  paid  on  account  of  such  costs  and  charges  exceed  the  sum  of 
Appeal.  5/,  the  party  or  parties  aggrieved  by  such  order  may  appeal  to 

the  next  general  quarter  sessions  for  the  county,  riding,  or  divi- 
sion in  which  such  gaol  is  situated,  against  the  same,  as  they  may 
do  against  an  order  for  the  removal  of  poor  persons  by  any  law 
now  in  being,  and  if  the  court  of  quarter  sessions  shall  be  of 
opinion  that  the  sum  so  awarded  be  more  than  of  right  ought 
to  have  been  directed  to  be  paid,  such  court  may  and  is  hereby 
directed  tastrike  out  the  sum  contained  in  the  said  order,  and  in- 
sert the  sum  which,  in  the  judgment  of  the  said  court,  ought  to  be 
paid,  and  in  every  such  case  the  said  court  of  quarter  sessions 
shall  direct  that  the  said  order  so  amended  shall  be  carried  into 
execution  by  the  said  justices  by  whom  the  order  was  originally 
made,  or  either  of  them,  (a)  by  such  otlier  justice  or  justices  as 
the  said  court  shall  direct." 
Appeal  allowed  §  6.  Provides,  <'  that  it  shall  be  lawful  for  the  overseers  o^  the 
to  quarter  poor  of  the  parish,  township,  or  place  wherein  such  poor  person  shall, 

MMiona.  jjy  gy^jj  order  of  removal,  be  adjudged  to  be  legally  settled,  to 

appeal  against  such  order  to  the  next  general  quarter  sessions  of 
tne  peace  for  the  county,  riding,  or  division  in  which  such  gaol  is 
situated,  holden  afler  the  service  of  the  copy  of  such  order  of  re- 
moval, in  case  such  copy  shall  have  been  served  upon  such  over- 
seers twenty-one  days  before  the  holding  of  such  quarter  sessions, 
but  in  case  the  same  shall  not  be  served  twenty-one  days  before 
the  holding  of  such  next  general  quarter  sessions,  then  the  appeal 
may  be  to  the  next  succeeding  general  quarter  sessions  holden  for 
the  said  county,  riding,  or  division,  and  upon  such  appeal  the 
like  proceedings  may  be  had  as  are  observed  m  other  cases  of  ap- 
peals against  orders  of  removal  of  poor  persons  by  any  law  now 
in  bein^:  provided  always,  that  in  case  such  order  of  removal  and 
suspension  is  not  appealed  against  in  manner  aforesaid,  or  if  upon 
appeal  such  order  shall  be  confirmed,  such  poor  person  shall  be 
deemed  and  taken  to  be  legally  settled  in  the  parish,  township,  or 
place  in  which  he  shall  by  such  order  of  removal  be  adjudged  to 
be  legally  settled. 
In  caie  tbc  §  ?•  Enacts,  '<  that  in  case  any  poor  person  applying  for  relief 

pauper  has  ne _ 

(tT)  The  word  •r  appears  to  have  been  emitted. 


S  in.  4,  (Belief -^  To  Debtors.)  1 57 

under  the  proriaions  of  this  act  shall,  upon  his  examination  as  to  ss  O.  ff.  e.  10O. 
his  last  legal  settlement,  be  found  not  to  be  legally  settled  in  any  legal  settlement 
parish,  township,  or  place  within  England  and  Walesy  it  shall  be  in  England  or 
lawful  for  any  one  justice  of  the  peace  to  order  the  overseers  of  Wales,  the 
the  poor  of  the  parish,  township,  or  place  wherein  the  gaol  is  ^  ''f?^®  f*  ^ 
situated  (in  which  such  poor  person  shall  be  confined  under  mesne  the^county  rat*, 
process  for  debt)  to  relieve  such  poor  person  with  a  sum  not  ex- 
ceeding 6d,per  diem  out  of  the  uinds  in  their  hands  applicable  to 
the  relief  of  the  poor,  which  sum  shall  be  reimbursed  to  the  over- 
seers of  the  poor  of  Uie  said  parish,  township,  or  place,  for  the 
use  of  such  tunds,  out  of  the  county  rate,  by  the  treasurer  of  the 
county,  riding,  or  division  in  which  such  parish,  township,  or  place 
shall  be  situated,  at  the   expiration  of  the  confinement  of  such 

poor  person  upon  such  mesne  process  as  aforesaid. 

« 

Oath  of  a  Poor  Person  wanting  Maintenance. 

A.  P.  of in  the  parish  of  ■     ■  in  the  county  of 

maketh  oath,  that  he  is  very  poor  and  impotent,  ana  not 


able  to  provide  for  himself  and  his  jamily,  and  that  on 
last  he  did  apply  for  relief  to  the  parishioners  of  the  said  parish 
at  a  vestry  [or  to  the  select  vestry  of  the  said  parish,  or  other 
public]  meeting,  [or,  to  ttoo  of  the  overseers  of  the  poor  of  the  said 
parish^  and  was  by  them  refused  to  be  relieved, 

A.  P. 
Taken  and  made  before  me^  one  of  his 

majesty  s  Justices  of  the  peace  for  the 

said  county,  the  ■        — —  day  of 

— — .  J.  P. 

Warrant  thereupon  to  Summon  the  Overseers. 

^To  the  constables  of  ■  ■  in  the  parish 

Westmorland.    <     of  ■  in  the  said  county,  and  to  every 

(^     of  them. 

J/^HEREAS  A.  P.  of  your  parish,  hath  this  day  made  oath 

before  me  — — — .-  one  of  his  majesty's  justices  of  the  peace 

in  andfofr  the  said  county,  that  he  the  said  A.  P.  is  very  poor  and 

impotent,  and  not  able  to  provide  for  himself  and  hisfomily  ;  and 

that  he  the  said  A.  P.  did  on last  apply  to  the  parishioners 

of  vour  said  parish  at  a  vestry  [or  other  public]  meeting  [or,  to 
A.  B.  and  C.  D.  ttoo  of  the  overseers  of  the  poor  of  the  said  pa-- 
nth,  or,  to  the  select  vestry  of  the  said  parish,']  and  ivas  by  tnefn 
refused  to  be  relieved :  These  are  therefore  to  require  you  in  his 
Mid  majesty  s  name  to  summon  two  of  the  overseers  of  the  poor  of 
the  said  parish  to  appear  before  me  on  ■■  next,  at  the  house 

of in  '  in  the  said  county,  at  the  hour  of in 

^he forenoon  of  the  same  day,  to  shew  cause  why  relief  should  not 
be  given  to  the  said  A.  P.  And  be  you  then  there  with  this  precept, 
to  certify  what  you  shall  have  done  in  the  execution  hereof  Given 
under  my  hand  and  seal  the  ■  day  of  ■  in  the 

year . 


J^^  Ipoor.  S  «!•  *• 

Order  for  Maintenance. 

made  oath  before  me  ■  one  of  his  majesti/s  justices  of  the  peace 

in  and  for  the  said  county  y  that  he  the  said  A.  r.  is  very  poor  and 
impotent  (a),  and  not  able  to  'work  ;  and  that  he  the  said  A.  P.  did 
on  — —  last  apply  for  relief  to  the  parishioners  of  the  said  pa* 

fish  of at  a  vestry  [or,  public]  meeting,  [or,  to  A.  B.  and 

C.  D.  txvo  of  the  overseers  of  the  poor  of  the  said  mrishy  or,  to 
the  select  vestry  of  the  said  parish,  (b)  ]  and  voas  by  them  reused  to 
be  relieved :  Ana  tohereas  A.  B.  and  C.  D.  overseers  qf  the  poor  (f 
the  said  parish,  have  been  duly  summoned  by  me,  to  shew  cause 
why  relief  should  not  be  given  to  the  said  A.  P.  and  have  appeared 
before  me  in  pursuance  of  such  summons,  but  have  not  maae  any 
sufficient  cause  to  appear  as  aforesaid,  [or,  btd  have  made  defauU 
to  appear  before  me  according  to  su£h  summons  .*]  I  do  therefore 
hereby  order  the  churchwardens  and  overseers  of  the  poor  cf  the 
said  parish,  or  some  of  them,  to  pay  unto  the  said  A.  r.  the  sum 

q^ toeekly  and  every  week,  for  and  towards  his  support 

and  maintenance,  until  such  time  as  tney  shall  be  otherwise  ordered 
according  to  law  to  forbear  the  said  atlotvance.     Given  under  my 

hand  and  seal  at in  the  said  county,  the  —  day  of 

in  the  year • 

Contract  for  Maintenance. 


AT  a  public  meeting  of  the  inhabitants  of  the  parish  of   ' 
in  the  county  of  ■     for  that  purpose  assenibled  upon 

usual  notice  thereof  Jirst  given  ;  it  is  contracted  by  and  with  the 
consent  of  the  major  part  of  the  said  inhabitants  so  assembled  as 
aforesaid,  between  A.  B.  and  C.  D.  churchwardens,  and  £.  F.  and 
G.  H.  overseers  of  the  poor  of  the  said  parish,  of  the  one  part, 
and  A.M.  of'  ■  ,  in  the  said  parish,  yeoman,  of  the  other 

part :  That  he  the  said  A.  M.  shaU  and  wiu  during  the  space  of 
one  whole  year,  to  commence  foom  '  next  ensuing^  at  ms 

own  proper  costs  and  charges,  in  the  house  in  which  he  now  dweBr 
eth,  find,  provide,  and  auow  unto  all  such  poor  people  as  shall  be 
lawfidly  entitled  to  relief  and  maintenance  foom  tne  said  parish, 
ana  shall  be  brought  unto  him  by  the  churchwardens  or  overseen  of 
the  poor  aforesaid,  or  any  of  them,  or  by  their  or  any  of  their 
successors  for  the  time  being,  sufficient  loJ^ng,  meat,  drinx,  doth- 
ingt  employment,  and  other  things  necessary  fo)r  their  keening  and 
maintenance .'  And  that  in  constderation  thereqf,  the  saia  c&trch^ 
wardens  and  overseers  of  the  poor,  and  their  successors  reMeelfody^ 
shall  pay  or  cause  to  be  paid  to  the  said  A.  M.  the  sum  y  ^ 
in  equal  proportions.  — —  The  said  A.  M.  to  have  moreover  and 
take  unto  himself  the  benefit  of  the  said  poor  peoples  work,  la* 
hour,  and  service,  during  the  said  term.  In  witness  wkere^  ike 
parties  to  these  presents  have  hereunto  set  their  handsf  ike 
dayqf . 


*M*M 


(a)  See  Rex  v.  Hayuforth,  1  BoU,  40S.  anUp  130i 

(6)  In  case  the  application  has  been  made  to  a  select  Testry,  the  special  cause  of 
granting  relief  must  be  stated  in  the  order.  See  59  Geo,  3.  c  12.  §  2.  post,  p*  l^^^* 
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It  may  perhaps  be  requisite  to  insert  a  clause  more  particularly 
with  respect  to  the  article  of  clothing  ;  setting  forth  in  what  con- 
dition they  shall  go,  and  in  what  condition  be  delivered  back 
again.  As  also,  if  they  shall  die,  who  shall  be  at  the  expence 
of  burying  them,  and  the  like.  As  also,  if  they  shall  be  refrac- 
tory at  ungovernable,  who  shall  be  at  the  charge  of  sending 
them  to  .the  house  of  correction,  &c.  (a)  And  other  clauses  as  (a)\nd«ante, 
there  may  be  occasion.  P*  *5i.  15S. 

If  two  parishes  or  townships  shall  join  in  such  contracting,  it 
will  be  necessary  to  insert  in  the  contract  the  consent  of  the  jus- 
tice of  the  peace ;  as  thus : by  and  with  the  consent  of 

the  major  part  of  the  said  inhabitants  so  assembled  a^  aforesaid 
respectively^  and  also  by  and  xoith  the  consent  o^  J.  p.  esq.  one 
of  his  majesty  s  justices  of  the  peace  for  the  said  county,  dwelling 

tn  the  said  parish  of [or,  near  to  the  said  parishes  or 

totonships  of .] 

And  the  assent  of  the  said  justice  may  be  indorsed  thereon  as 
followrs : 


■  esq.  one  of  his  majesty*  s  justices  of  the  peace  Jbr  the 

within-mentioned  county  of*  ,  and  dwelling  m  the  within* 

mentioned  parish  of  ,  (or  near  to  the  wUhin-mentioned 

parishes  or  townships  of ,)  do  consent  untoy  allow,  and 

approve  of  the  withm-written  contraU*     Given  under  my  hand  and 
sealf  the  — • day  of . 

5.  Of  the  regulation  of  parish  vestries  under  stats.  58  Geo.  3.  c.  69* 

and  59  Geo.  3.  c.  85. 

By  Stat.  58  Geo.  3.  c.69.  intituled,  «  An  act  Jbr  the  regulation  58  G.5.  c.69. 
cf parish  vestries;"  it  is  enacted,  §  1.  that  "  no  vestry  or  meet-  ^^^T^^*?** 
ing  of  tiie  inhabitants  in  vestry  of  or  for  any  parish  shall  be  holden  ^^^ 
until  public  notice  shall  have  been  given  of  such  vestry,  and  of  Vestries ; 
the  place  and  hour  of  holding  the  same,  and  the  special  purpose 
thereof,  three  days  at  the  least  before  the  day  to  be  appointed  for  by  publication 
holding  such  vestry,  by  the  publication  of  such  notice  in  the  parish  >n  the  church, 
church  or  chapel  on  some  Sunday  dxinns  or  immediately  after  fiH^ii,"^™ 
divine  «ryice,  and  by  affixing  the  4ne.  f^rly  written  or  pointed,  ^'^«^^' 
on  the  principal  door  of  such  church  or  chapel.*' 

(  2.  And  for  the  more  orderly  conduct  ot  vestries,  in  case  the  Chairman  of 
rector  or  vicar,  or  perpetual  curate  shall  not  be  present,  the  ▼estriesap- 
persoDS  80  assembled  in  pursuance  of  such  notice  shall  forthwith  P^''^^^* 
nominate  and  appoint  by  plurality  of  votes,  to  be  ascertained  as 
hereiii-^after  h  directed,  one  of  the  inhabitants  of  such  parish  to 
be  the  chairman  of  and  preside  in  every  such  vestry ;  and  in  all  Cbainnan  to 
cases  of  equality  of  votes  upon  any  question  arising  therein,  the  ^•^  *®  casting 
duurman  shall  (in  addition  to  such  vote  or  votes  as  he  may  by  ^^*^ 
virtue  of  thia  act  be  entitled  to  give  in  right  of  his  assessment) 
have  the  casting  vote ;  .and  minutes  of  the  proceedings  and  re-  ^^^|^  ^^ 
solutions  of  every  vestry  shall  be  fairly  and  distinctly  entered  in  ^S^A 
a  book  (to  be  provided  ror  that  purpose  by  the  churchwardens  and  ^'^^^^'^^'^ 
overseers  of  the  poor),  and  shall  be  signed  by  the  chairman,  and 
by  such  other  of  the  inhabitants  present  as  shall  think  proper  to 
sign  the  same. 

§  3.  In  all  such  vestries  every  inhabitant  present,  who  shall,  by  ^«^^<?5  of 
the  last  rat^  whieh  shall  have  been  made  for  the  relief  of  the  vesIl!iS^" 
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poor,  have  been  assessed  and  charged  upon  or  in  respect  of  anj 
annual  rent,  profit,  or  value  not  amounting  to  601^  shall  have 
and  be  entitled  to  give  one  vote  and  no  moi:e ;  and  every  inhabitant 
there  present,  who  shall  in  such  last  rate  have  been  assessed  or 
charged  upon  or  in  respect  of  any  annual  rent  or  rents,  profit  or 
value,  amounting  to  50/.  or  upwards  (whether  in  one  or  in  more 
than  one  sum  or  charge),  shall  have  and  be  entitled  to  give  one 
vote  for  every  25L  of  annual  rent,  profit,  and  value  upon  or  in 
respect  of  which  he  shall  have  been  assessed  or  charged  in  such 
last  rate,  so  nevertheless  that  no  inhabitant  shall  be  entitled  to 
give  more  than  six  vptes  ;  and  in  cases  where  two  or  more  of  the 
mhabitants  present  shall  be  jointly  rated,  each  of  them  shall  be 
entitled  to  vote  according  to  the  proportion  and  amount  which 
shall  be  borne  by  him  of  the  joint  charge  ;  and  where  one  only  of 
the  persons  jointly  rated  shall  attend,  he  shall  be  entitled  to  vote 
according  to  and  in  respect  of  the  whole  of  the  joint  charge. 

§  4.  When  any  person  shall  have  become  an  inhabitant  of  any 
parish,  or  become  liable  to  be  rated  therein,  since  the  making  of 
the  last  rate  for  the  relief  of  the  poor  thereof,  he  shall  be  entitled 
to  vote  for  and  in  respect  of  the  lands,  tenements,  and  property 
for  which  he  shall  have  become  liable  to  be  rated,  and  shall  con- 
sent to  be  rated,  in  like  manner  as  if  he  should  have  been  actually 
rated  for  the  same. 

§  5.  Provided,  that  no  person  who  shall  have  refused  or  ne- 
glected to  pay  any  rate  for  the  relief  of  the  poor,  which  shall  be 
due  from  and  shall  be  demanded  of  him,  f  and  shall  be  entitled  to 
vote  or  to  be  present  in  any  vestry  of  the  parish  for  which  such 
rate  shall  have  been  made,  until  he  shall  have  paid  the  same. 

§  6.   Enacts,   that  as  well  the  books  hereby  directed  to  be 
provided  and  kept  for  the  entry  of  the  proceedings  of  vestries,  as 
all  former  vestry  books,  and  sul  rates  and  assessments,  accounts 
and  vouchers  ot  the  churchwardens,  overseers  of  the  poor,  and 
surveyors  of  the  highways,  and  other  parish  officers,  and  all  cer- 
tificates, orders  of  courts  and  of  justices,  and  other  parish  books, 
documents,  writings,  and  public  papers  of  every  parish,  except 
the  registry  of  marriages,  baptisms,  and  burials,  shall  be  kept  by 
such  person  and  persons,  and  deposited  in  such  place  and  manner, 
as  the  inhabitants  in  vestry  assembled  shall  direct ;  and  if  any 
person  in  whose  hands  or  custody  any  such  book,'  rate,  assessment, 
account,  voucher,  certificate,  order,  document,  writing,  or  paper 
shall  be,  shall  wilfully  or  negligently  destroy,  obliterate,  or  injure 
the  same,  or  suffer  the  same  to  be  destroyed,  obliterated,  or  injured, 
or  shall,  afler  reasonable  notice  and  demand,  refuse  or  neglect 
to  deliver  the  same  to  such  person  or  persons,  or  to  deposit  the 
same  in  such  place  as  shall  by  the  order  of  any  suc^h  vestry  be 
directed,  every  person  so  offending,  and  being  lawfully  convicted 
thereof  on  confession,  or  the  oath  of  one  witness,  by  and  before 
two  justices  of  the  peace,  upon  complaint  to  them  made,  shall 
for  every  such  offence  forfeit  such  sum,  not  exceeding  50/.  nor 
less  than  40^.,  as  shall  by  such  justices  be  adjudged ;  and  the 
same  shall  be  recovered  and  levied  by  warrant  of  such  justices 
in  such  manner  and  by  such  ways  and  means  as  poor's  rates  in 
arrear  are  by  law  to  be  recovered  and  levied,  and  sh^  be  paid  to 
the  overseers  of  the  poor  of  the  parish  against  which  the  offence 
shall  be  committed,  or  to  some  of  them,  and  be  applied  for  and 
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towards  the  relief  of  the  poor  thereof:  Provided  nevertheless,  58  0.3.c.$9. 
that  every  person  who  shall  unlawfully  retain  in  his  custody,  or  Not  to  affiwt 
shall  refuse  to  ddiver  to  any  person  or  persons  authorised  to  re-  p^«''  proceed* 
ceive  the  same,  or  who  shall  obliterate,  destroy,  or  injure,  or  *°^ 
suffer  to  be  obliterated,  destroyed,  or  injured,  any  book,  rate,  as- 
sessment, account,  voucher,  certificate,  order,  document,  writing, 
or  paper,  belonging  to  any  parish,    or  to  the   churchwardens, 
overseers  of  the  poor,    or  surveyors  of  the  highways  thereof, 
may  in  every  such  case  be  proceeded  against  in  any  of  his  males* 
ty's  courts,  civilly  or  criminally,  in  like  manner  as  if  this  act  nad 
not  been  made. 

j  7.  Provides,  that  all  provisions,  authorities,  and  directions  in  ProTinonf  ia 
this  act  contained  in  relation  to  parishes,  shall  extend  and  be  relation  to 
construed  to  extend  to  all  townships,  vills,   and  places  having  se-  J?^**^*t!^JJ?^ 
parate  overseers  of  the  poor,  anu  maintaining  their  poor  sepa-  ^^  ^ 

rately :  and  that  all  the  directions  and  regulations  herein  con- 
tained in  regard  to  vestries  shall  extend  and  be  applied  to  all 
meetings  which  may  by  law  be  holden  of  the  inhabitants  of  any 
parish,  township,  viil,  or  place,  for  any  of  the  purposes  in  this  act 
expressed  ;  and  that  the  notices  by  this  act  required  to  be  given  Manner  of 
of  every  vestry  may,  in  places  in  which  there  is  or  shall  be  no  g»^»ng  notic«i 
parish  church  or  chapel,  or  where  there  shall  not  be  divine  ser-  ^^  vwtries  and 
vice  in  such  church  or  chapel,  be  given  and  published  in  such  TOcdS^noi. 
manner  as  notices  of  the  like  nature  shall  have  been  there  usually 
given  and  published,  or  as  shall  be  most  effectual  for  communi- 
cating the  same  to  the  inhabitants  of  every  such  parish,  township, 
rill,  or  place  respectively. 

§  8.  mthing  in  this  act  contained  shall  extend  or  be  con-  Not  to  alter  the 
itmed  to  extend  to  alter  the  time  of  holding  any  vestry,  parish,  time  for  hold- 
or  town  meeting  which  is  by  the  authority  of  any  act  required  to  *^K.j'*^^*•  3*" 
be  holden  on  any  certain  day,  or  within  any  certain  time  in  such  *^**^^  dnected  j 
act  prescribed  and  directed ;  nor  shall  any  thing  in  this  act  con-  nor  to  affect 
tained  extend  to  take  away,  lessen,  prejudice,  or  affect  the  powers  "l**^  vestriea. 
of  any  vestiy  or  meeting  holden  in  any  parish,  township,  or  place, 
by  virtue  of  any  special  act  or  acts,  of  any  ancient  and  special 
usage  or  custom^  or  to  change  or  affect  the  right  or  manner  of 
voting  in  any  vestry  or  meeting  so  holden. 

§  9.  Nothing  in  this  act  contained  shall  extend  to  any  parishes  Not  to  extend 
widiin  the  city  of  London j  nor  by  §  10.  in  the  borough  of  Southtoark.  <o  London,  &c» 

§  11.  This  act  shall  extend  only  to  England  and  Wales, 

Stat.  59  Geo.  3.  c.  85.  after  reciting  stat.  58  Geo,  S.  c,  69.  Enacts,  59  0. 9.  e.  85. 
$  1.  *'  that  any  person  who  shall  be  assessed  and  rated  for  the  Penons  rated  to 
relief  of  the  poor  in  respect  of  any  annual  rent,  profit,  or  value  ^**®  poortiiough 
arising  from  any  lands,  tenements,  or  hereditaments  situate  in  m^ywfce  taT*^ 
any  parish,  in  which  any  vestry  shall  be  holden  under  the  said  vestry  accoid* 
recited  act,  although  such  person  shall  not  reside  in  or  be  an  in-  ing  to  the  ▼ala« 
habitant  of  such  parish,  shall  and  may  lawflilly  be  present  at  such  ^^  ^®  premnen 
vestry,  and  such  person  shall  have  and  be  entitled  to  give  such  "****• 
and  so  mffiiy  vote  or  votes  at  such  vestry,  in  respect  of  tlie 
amount  of  such  rent,  profit,  or  value,  as  by  the  said  act,  any  inha- 
bitant of  such  parish  present  at  such  vestry  might  or  ought  to 
have  and  be  entitled  to  ^ive  in  respect  of  such  amount,  and  to  all 
iDtenu  and  purposes,  as  if  such  person  were  an  inhabitant  of  such 
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59  G.  3.  c.  85.    parish  ;  any  thing  in  the  said  recited  act  (a)  to  the  contrary  in 

anywise  notwithstanding." 
Clerk  or  agent        (  2.  Enacts,  that  in  all  cases  where  any  corporation,  or  body 
of  conwration,    politic  or  corporate,  or  company  shall  be  charged  to  the  rate  for 

▼«t'"''i!ccord.*"  ^®  '■®^*®^  ^^  ^^®  P®°^  °^  ®"^^  parish,  either  in  the  name  of  such 
Inz  M  the^Tafue  corporation  or  of  any  officer  or  the  said  corporation,  it  shall  and 
of  the  premise*  may  be  lawful  for  the  clerk,  secretary,  steward,  or  other  agent 
rated.  duly  authorised  for  that  purpose  of  such  corporation,  or  body 

politic  or  corporate,  or  company,  to  be  present  at  any  vestry  to 
oe  holden  in  the  said  parish  under  the  said  recited  act ;  and  such 
clerk,  secretary,  steward,  or  agent,  shall  be  entitled  to  give  such 
and  so  many  vote  or  votes  at  such  vestry,  in  respect  of  the  amount 
of  the  rent,  profit,  or  value  of  such  lands,  tenements,  or  heredita- 
ments, as  by  the  said  act  any  inhabitant  assessed  to  such  rate 
present  at  such  vestry  might  or  ought  to  have  and  be  entitled  to 
m  respect  of  such  amount. 
Non.pnyment         §  3.  And  whereas  by  the  said  act  it  was  intended  to  be  enacted 
of  rates  to  diV    that  no  person  should  be  present  at  or  vote  at  any  vestry  who 
qualify  from       should  have  refused  to  pay  any  assessment  that  had  become  due, 
or*votinTSr*  **  and  had  been  demanded  of  such  person,  but  the  word  *  and'  was 
vattrvp  ^y  niistake  so  inserted  in  the  said  act,  as  to  make  the  same  in 

that  respect  ambiguous ;  now,  to  rectify  such  mistake,  "  it  is 
enacted,  that  no  person  who  shall  have  refused  or  neglected  to 
pay  any  rate  for  the  relief  of  the  poor  which  shall  be  due  from 
and  shall  have  been  demanded  of  him,  shall  be  entitled  to  vote  or 
to  be  present  in  any  vestry  of  the  parish  for  which  such  rate  shall 
have  been  made,  until  he  shall  have  paid  the  same ;  nor  shall  any 
such  clerk,  secretary,  steward,  or  agent,  be  entitled  to  be  present 
or  to  vote,  nor  shaU  be  present  or  vote,  at  any  vestry  in  such 
parish,  unless  all  rates  for  the  relief  of  the  poor,  which  shall  have 
been  assessed  and  charged  iipon  or  in  respect  of  the  annual  rent, 
profit,  or  value,  in  right  or  which  any  such  clerk,  secretary, 
steward,  or  agent  shall  claim  to  be  present  and  vote,  which  shiul 
be  due,  and  which  shall  have  been  demanded  at  any  time  before 
the  meeting  of  such  vestry,  shall  have  been  paid  and  satisfied." 

Wilson,  D.  p.y.  M'Mathy  S  B.  Sf  A.  241.  The  ecclesiastical 
court  has  jurisdiction,  ratione  loci,  over  the  order  and  proceed- 
ings of  vestry  meetings,  held  in  a  church,  and  therefore,  where 
a  rector  had  libelled,  in  that  court,  a  parishioner,  for  preventing 
him  from  presiding  as  chairman  at  such  a  meeting,  a  prohibition 

was  refused. 

« 

6.  Of  select  vestries  under  stat,  59  Geo.  3.  c.  12. 

59  6. 8.  c  19.  Stat.  59  Geo.  3.  c.  12.  §  1.  Enacts,  <<  that  it  shall  be  lawful  for 

Pariaha  em-  ^q  inhabitants  of  any  parish,  in  vestry  assembled,  and  they  are 

g|2ig2ertT«».  hereby  empowered,  to  establish  a  select  vestry  for  the  concerns 

trica  for  the  o^  ^^  P<>or  of  such  parish ;  and  to  that  end  to  nominate  and 

eonoerni  of  tfa«  elect,  in  the  same  or  m  any  subsequent  vestry,  or  any  adjourn- 

poor.  ment  thereof  respectively,  such  and  so  many  substantial  house- 


(a)  And  br  59  Gm,  5.  c.  13.  $  522.  Atiy  person,  rated  as  the  owner  of  certain 
bouses,  apartments,  &c.  shall  be  entitled  to  be  present  at  and  vote  in  vestry,  as 
An  inhalriiant.      Vide  anie,  p.  40. 
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holders  or  occupiers  within  such  parish,  not  exceeding  the  nam-  59  G.  5.  c.  1?. 
ber  of  twenty  nor  less  than  five,  as  shall  in  any  such  vestry  be 
thought  fit  to  be  members  of  tlie  select  vestry  ;  and  the  rector,   Constitution  of 
▼icar,  or  other  minister  of  the  parish,  and  in  his  absence  the  ■****^  ▼estrieii. 
curate  thereof  (such  curate  being  resident  in  and  charged  to  the 
poor's  rates  of  such  parish),  and  the  churchwardens  and  overseers 
of  the  poor  for  the  time  being,  together  with  the  inhabitants  who 
shall  be  nominated  and  elected  as  aforesaid  (such  inhabitants  Memben  elect- 
being  first  thereto  appointed  by  writing  under  the  hand  and  seal  *^.**' A*.*'*" 
of  one  of  his  majesty's  justices  of  the  peace,  which  appointment  j^*^^,    ^  * 
he  is  hereby  authorised  and   required  to  make),   shall  be  and 
constitute  a  select  vestry  for  the  care  and  management  of  the 
concerns  of  the  poor  of  such  parish ;  and  any  three  of  them  (two 
of  whom  shall  neither  be  churchwardens  nor  overseers  of  the 
poor)  shall  be  a  quorum ;  and  when  any  inhabitant  elected  and   Vacandca  to 
appointed  to  serve  in  any  such  select  vestry  shall,  before  the  ex-  b«  supplied, 
piration  of  his  ofiice,  die  or  remove  from  the  parish,  or  shall  be^ 
come  incapable  of  serving,  or  shall  refuse  or  neglect  to  serve 
therein,  the  vacancy  which  shall  be  thereby  occasioned  shall,  as 
soon  as  conveniently  may  be,  be  filled  up  by  the  election  and  ap- 
pointment, in  manner  auiresaid,  of  some  other  substantial  house- 
Kolder  or  occupier  of  such  parish,  and  so  from  time  to  tinie  as 
oflen  as  any  such  vacancy  shall  occur;  and  every  such  select  Continuance  of 
vestry  shall  continue  and  be  empowered  to  act  from  the  time  of  •*^*^^  ve«tri«e. 
the  appointment  thereof  until  fourteen  days  after  the  next  annual 
appointment  of  overseers  of  the  poor  of  the  parish  shall  take 
place,  and  may  be  from  year  to  year,  and  in  any  future  year,  re-  Power  of 
newed  in  the.  manner  herein-before  directed;   and  every  such  renewal 
select  vestry  shall  meet  once  in  every  fourteen  days,  and  oftener  MeetiugK  and 
if  it  shall  be  found  necessary,  in  the  parish  church,  or  in  some  duties  of  select 
other  convenient  place  within  the  parish ;   and  at  every  such  ^^'*^^*®*' 
meeting  a  chairman  shall  be  appointed  by  the  majority  of  the 
membm  present,  who  shall   preside  therein ;  and  in  all  cases  of 
equality  of  votes  upon  any  question  there  arising,  the  chairman 
shall  have  the  casting  vote  ;  and  every  such  select  vestry  is  hereby 
empowered  and  required  to  examine  into  the  state  and  condition 
of  the  poor  of  the  parish,  and  to  enquire  into  and  determine  upon 
the  proper  objects  of  relief,  and  the  nature  and  amount  of  the 
relief  to  be  given ;  and  in  each  case  shall  take  into  consfdera- 
tion  the  character  and  conduct  of  the  poor  person  to  be  relieved, 
and  shall  be  at  liberty  to  distinguish,  in  the  relief  to  be  grant- 
ed, between  the  deserving,  and  the  idle,  extravagant,  or  profit* 
gate  poor ;  and  such  select  vestry  shall  make  orders  in  writing 
for  such  relief  as  they   shall  think  requisite,  and  shall  enquire 
into  and  superintend  the    collection  and  administration  of  all 
money  to  be  raised  by  the  poor's  rates,  and  of  all  other  funds  and 
money  raised  or  applied  by  the  parish  to  the  relief  of  the  poor ;  Overseen  fez. 
and  where  any  such  select  vestry  shall  be  established,  the  over-  cept  in  cases  of 
seers  of  the  poor  are  required,  in  the  execution  of  their  ofiice,  ^wergency)  to 
to  conform  to  the  directions  of  the  select  vestry,  and  shall  not  f  j^f'ui  °'^"ch 
(except  in  cases  of  sudden  emergency  or  urgent  necessity,  and  to  „  ^.u  |^  ^^ 
the  extent  only  of  such  temporary  relief  as  each  case  shall  re-  dered  by  th« 
quire,  and  except  by  order  of  justices,  in  the  cases  hereinafter  sel«ct  vestry, 
provided  for,)  give  any  further  or  other  relief  or  allowance  to  the 
poor,  than  suca  as  shall  be  ordered  by  the  select  vestry. 
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59  G.  5.  c  12.  §  2-  Enacts,  that  when  any  complaint  shall  be  made  to  any 
Justices  em-  justice  of  the  peace,  of  the  want  of  adequate  relief,  by  or  on 
powered  to  the  behalf  of  any  poor  inhabitant  of  any  parish  for  which  a 
order  relief  in  select  vestry  shallbe  established  by  virtue  of  this  act,  such  justice 
*^r**t«l"*^  ^^^  ^^^^^  "^'  proceed  therein,  or  take  cognisance  thereof,  unless  it 

shall  be  proved  on  oath  before  him,  that  application  for  such  re- 
lief hath  been  first  made  to  and  refused  by  the  select  vestry,  and 
in  such  case,  the  justice  to  whom  the  complaint  shall  be  made 
may  summon  the  overseers  of  the  poor,  or  any  of  them,  to  appear 
before  any  two  of  his  majesty's  justices  of  the  peace,  to  answer 
the  complaint ;  and  if  upon  the  hearing  thereof  it  shall  be  proved 
on  oath,  to  the  satisfaction  of  the  justices  who  shall  hear  the 
same,  that  the  party  complaining,  or  on  whose  behalf  the  com- 
plaint shall  be  made,  is  in  need  of  relief,  and  that  adequate  relief 
hath  been  refused  by  the  select  vestry,  or  that  such  select  vestry 
shall  not  have  assembled  as  by  this  act  directed,  it  shall  be  lawful 
for  such  justices  to  make  an  order,  under  their  hands  and  seals, 
for  such  relief  as  they,  in  their  just  and  proper  discretion,  shall 
think  necessary  (reference  being  also  had  by  such  justices  to  the 
character  and  conduct  of  the  applicant) ;  provided,  that  in  every 
such  order  the  special  cause  of  granting  the  relief  thereby  di- 
rected shall  be  expressly  stated,  and  that  no  such  order  shall  be 
given  for  or  extend  to  any  longer  time  than  one  month  from  the 
One  Justice  may  date  thereof :  provided  that  it  shall  be  lawful  for  any  Justice  to 
order  temporary  make  an  Order  for  relief  in  any  case  of  urgent  necessity,  to  be 
relief,  in  cases  gp^cified  in  such  order,  so  as  such  order  ^hall  remain  in  force 
ourgen  ne-      ^^^  ^^^jj  ^j^^  assembling  of  the  select  vestry  of  the  parish,  as 

aforesaid,  to  which  such  case  shall  relate. 
Minutes  to  be  §  S.  Every  select  vestry,  to  be  established  by  the  authority  of 

kept  of  the  pro-  this  act,  shall  Cause  minutes  to  be  fairly  entered  in  books,  to  be 
ceedings  of  f^j.  ^\^q^  purpose  provided,  of  all  their  meetings,  proceedings,  re- 
select  vestnes.  goJutions,  orders  and  transactions,  and  of  all  sums  received,  ap- 
Minutes  of  plied,  and  expended  by  their  direction ;  and  such  minutes  shall 
select  vestries,  fpom  time  to  time  be  signed  by  the  chairman ;  and  shall,  together 
«nd  reports  of  ^j|.jj  ^  summary  or  report  of  the  accounts  and  transactions  of  the 
inn!  tobe  lidd  Select  vestry,  be  laid  before  the  inhabitants  of  the  parish  in  gene- 
before  the  inha-  ral  vestry  assembled,  twice  in  every  year,  that  is  to  say,  in  the 
biunu  in  gene-  mon^h  of  March  and  the  month  of  October,  and  at  such  other 
ral  vestry.  times  as  the  select  vestry  shall  think  fit ;  and  the  minutes,  pro- 

ceedings,  accounts,   and  reports  of  every  select  vestry,  shall 
belong  to  the  parish,  and  be  preserved  with  the  other  boob, 
documents,  accounts,  and  public  papers  thereof. 
Notice  to  be  §  4*  Provides,  that  the  churchwardens  and  overseers  of  the 

given  of  vestries  poor  shall  cause  ten  days'  notice,  at  the  least,  to  be  publidj 
fortheestablish-  given,  in  the  usual  manner,  of  every  vestry  to  be  holden  for  the 
mentuidelec.  purpose  of  establishing  any  select  vestry,  or  of  nominating  and 
bm^^Bdiar  electing  the  jnembers,  or  any  member  thereof,  and  of  eveiy 
receiving  re-  vestry  to  be  holden  for  the  purpose  of  receiving  the  report  of  the 
porto  of  select  select  vestry ;  and  every  notice  of  any  such  vestry  shall  state  the 
vestries.  special  purpose  thereof. 

Josdcea  to  act  §  SS.  All  powers  and  authorities,  by  this  act  given  to  and 
wttUn  their  re-  vested  in  justices  of  the  peace,  shall  be  exercised  and  executed 
■pei^ve  juris-  by  such  justices  within  the  limits  of  their  respective  commissions 
^^°*'  *"^  jurisdictions,  and  not  elsewhere;  and  all  provisions,  clauses, 

Provi^ons  re.     authorities, .  and  directions  in  this  act  contained  in  rdatioft  t« 

laung  to 
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parishes,  shall  extend  and  be  construed  to  extend  to  all  townships,  59  G.  3,  c.  12. 
viJis,  and  places  having  separate  overseers  of  the  poor>  and  main-  parishes  applied 
tainiDg  their  poor  separately  ;  and  all  acts  and  duties  required  or  to  townships, 
authorised  bj.this  act  to  be  done  and  executed  by  churchwardens  ^^* 
and  overseers  of  the  poor,  may  in  every  parish  be  performed,  ex- 
ercised, and  executed  by  the  major  part  of  the  churchwardens  Majority  to  act 
aod  overseers  of  the  poor  thereof;  and  in  townships,  vills,  and 
places  which  have  no  churchwarden,  the  same  may  be  performed, 
exercised,  and  executed  by  the  overseers  of  the  poor  thereof,  or 
the  major  part   of  them ;  and  all  the  powers,   provisions,  and  Powers  given  ts 
clauses  in  this  act  contained,  which  relate  to  vestries,  or  to  the  in-  ▼«*"««  applied 
habitants  of  any  parish  in  vest^ry  assembled,  shall  be  construed  to  toirashiwfVa 
extend  to  all  meetings  of  the  inhabitants  of  any  township,  vill,  or     ^™ 
place,  having  separate  overseers  of  the  poor,  and  maintaining  its 
poor  separately,  to  be  held  afler  due  and  legal  notice  for  carry- 
ing into  execution  the  laws  for  the  relief  of  the  poor,  as  fully  as 
if  in  every  such  provision  and  clause  they  were  severally  and  re- 
actively  named  and  repeated. 

\  36.  Provides,  that  nothing  in  this  act  contained  shall  extend  SnWng  powcn 
to  take  away,  abridge,  alter,  prejudice,  or  affect,  further  than  is  of  22  G. 3.  c  85. 
hereby  expressly  enacted,  any  of  the  powers,  directions,  or  regu-  Visions  are^^* 
lations  contained  in  the  act  of  22  Gffo.S.  c.  83.  for  the  better  adoptedi 
relief  and  employment  of  the  poor,  in  or  with  respect  to  such 
les,  townships,  and  places  as  have  adopted,  or  as  shall  adopt 


and  become  subject  to  the  provisions  of  that  act ;  nor  to  take  S«»»ng  powew 
away,  abridge,  alter,  prejudice,  or  affect  any  of  the  powera  or  ^^  "^  •^^•^ 
provisions  of  any  special  or  local  act  or  acts,  n>r  the  maintenance. 


relief,  or  regulation  of  the  poor,  in  any  city,  town,  himdred, 
district,  parish,  or  place,  so  nevertheless  that  in  every  city,  town, 
hundred,  district,  parish,  or  place,  such  of  the  clauses,  directions, 
and  powers  in  this  act  contained,  as  are  not  repugnant  to,  nor  in- 
compatible with,  the  provisions  of  the  said  act  of  the  22  Geo.  3.  or 
of  sQch  respective  special  or  local  acts,  shall  have  the  like  force 
and  effect,  and  may  be  adopted  and  applied  in  like  manner,  as  in 
other  parishes  and  places  :  provided  also,  that  nothing  in  this  act  Select  Ye&tries. 
contained  shall  extend  to  alter,  affect,  or  disturb  any  select  vestry 
^hich  in  any  parish  has  been  established  and  acted  upon  by  virtue 
of  any  ancient  usage  or  custom. 

h  37.  This  act  shall  extend  only  to  that  part  of  the  united  king-   Act  extends  to 
dom  called  England.  England  only. 

Appomtment  of  Select  Vestry. 

County  of  1     T^HEREASy  in   and  by  the  statute  made  and 
^^^d      >■  passed  in  the Jifly 'ninth  year  of  his  late  majestus 

*ovit.  )  reignj  intituled  "  An  Act  to  amend  the  laws  for 
^he  relief  of  the  poor,"  it  is  enacted,  that  it  shall  be  lavoftdfor  the 
^fiiniants  of  any  parish,  in  vestry  assembled,  to  establish  a 
^fct  vestry /or  the  concerns  of  the  poor  of  such  parish,  and  to 
wfli  CTid  to  nominate  and  elect  in  any  vestry  such  and  so  many  in^ 
Mtant  householders  or  occupiers  taithin  such  parish,  not  exceeding 
^number  of  twenty,  nor  less  than  Jive,  as  shall  in  any  such  vestry 
^^htJU  to  be  members  of  the  select  vestry  (such  inhabitants 
^sfist  thereto  appointed  by  writing  under  the  hand  and  seal  of 
^rfhit  majesty  i  justices  of  the  peace,  which  appointment  he  is 
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11.    thereby  authorised  and  required  to  make).     And  whereas^  inform^ 

ation  IS  made  and  given  on  this  day  of in  the 

year  of  our  Lord  one  thousand  eight  hundred  ana  unto  us, 

whose  hands  and  seals  are  hereunto  subscribed  and  set,  being  two 
of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county  of 
Stafford,  that  the  inhabitants  of  the  parish  of  ■  in  the 

said  county,  have  nominated  and  elected^  in  manner  aforesaid, 
twenty  substantial  householders  and  occupiers  within  the  said 
parish,  whose  names  are  hereinafter  mentioned,  to  be  members  of  a 
select  vestry  for  the  concerns  rf  the  poor  of  the  said  parish;  we, 
therefore,  oy  virtue  and  in  pursuance  of  the  authority  and  requisi- 
tion  aforesaid,  do  hereby  appoint  the  following  substantial  house" 
holders  and  occupiers,  that  ts  to  say, 

A,  B.       Minister. 

CD. 

E.  F. 

G.H. 

I.  K. 

L.M. 

^  N.  O.  &c.  (not  exceeding  90  nor  less  than  5.) 

to  be  and  constitute  a  select  vestry  for  the  care  and  management  of 
the  concerns  of  the  poor  of  the   said  parish  of  ■  in  the 

said  county,  to  continue  ana  be  empowered  to  act  therein  Jrom  the 
time  of  this  appointment  until  fourteen  days  after  the  next  annual 
appointment  of  overseers  of  the  poor  of  the  said  parish  shall  take 
place.  Given  under  our  hands  and  seals,  at  — — —  in  the  said 
county,  the  day  and  year  above  written. 

MalntciiAneeof  Although  the  acts  alluded  to  in  the  following  section  are  of  too 
poorbyincor-  great  a  length  to  be  fully  set  forth,  yet  it  is  thought  expedient 
poratad  to  give  a  concise  and  faithful  abstract  of  them : 


Churchwardens. 
Overseers  of  the  poor. 


SS  6.  3.  t.  81. 


7.  Some  account  of  statutes  22  G.  3.  c.  83.,  33  G.  3.  c.  35.,  41  G.  3. 
C.9.,  42  G.  3.  c.74.,  43  G.  3.  c.  110.,  36  G.  3.  c.  10.,  49  G.  3. 
c.  124.  §  5.,  52  G.  3.  c.  73.  and  50  G.  3.  c.  SO,  for  the  maintenance 
of  the  poor  by  incorporated  societies. 

See  Stat.  45  Geo,  3.  c.  54.  ante,  p.  137.>  55  Geo.  3.  c.  137.  ante^ 
p.  147.  6c  150.,  56  Geo.  3.  c.  129.  ante,  p.  152.,  59  Geo.  S.  e.  12. 
§  10.  ante,  p.  143.  §  12.  p.  128. 

By  Stat.  22  Geo.  3.  c.  83.  §  1.  So  much  of  the  9  Geo.  1.  c.  7.  as  re- 
spects the  maintaining  or  hiring  out  the  labour  of  the  poor  by 
contract,  within  any  parish,  &c,  which  adopts  the  provisions  of 
this  act,  is  repealed;  and  every  contract  or  agreement,  made 
in  pursuance  thereof,  for  either  of  those  purposes,  shall  be  null 
and  void. 

And  by  §  44.  nothing  in  this  act  shall  extend  to  any  parish, 
township,  or  place,  which  shall  not  agree  to  adopt  the  provisions 
herein  contained. 
_  _    __  §  3.  In  order  to  which  agreement,  whenever  two  third  parts  in 

•  guardian  and   number  and  value  of  the  owners  or  occupiers,  according  to  their 
governor.  poor  rate,  within  any   parish,  township,  or  place,  qualified  as 

tiereafVer  mentioned,  shall,  at  a  public  meeting  to  be  nolden  pur- 
suant to  this  act,  signify  their  approbation  of  the  provisions  hereio 


Restrictioni  of 
the  Mid  act. 

Nomination  of 
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contained,  and  their  desire  to  adopt  them,   and  shall  at  such  sc  O.3.  e.  83. 

meeting  nominate    to  .the  justices    three  persons   qualified  for 

guardians  (a),  and  three  others  for  gotemors  of  the  poor-house,  and 

fix  salaries  to  be  paid  to  such  guardian  and  governor  respectively, 

and  shall  procure  the  consent  of  two  justices  within  that  limit  to 

such  agreement  and  salaries,  by  writing  under  their  hands ;  they 

shall  from  that  time  be  entitled  to  the  benefits  of  this  act. 

And  by  the  SS  Geo.  S.  c.35.  §  1.  Whenever  two  third  parte  in  ^^.3.  c35. 
number  and  value  as  required  by  the  said  act  of  such  qualified 
persons  only  as  have  actually  attended  or  may  hereafter  actually 
attend  at  such  public  meeting  held  in  pursuance  of  the  directions 
of  the  said  act,  have  there  signified,  or  may  hereafter  there  sig* 
nify,  their  approbation  of  the  provisions  in  the  said  act  contained, 
sod  their  desire  to  adopt  them,  such  approbation  and  desire  so 
signified,  or  to  be  hereafter  so  signified  as  aforesaid,  have  been 
and  shall  be  a  sufficient  compliance  with  the  said  act. 

§  2.  And  whenever  two  third  parte  #in  number  and  value  of  Wbert  two 
persons  so  qualified,-  and  actually  attending  at  such  public  nieet^  guftrdiant  mmj 
ing,  shall  nominate  and  recommend  to  the  consideration  of  the  ^  named  and 
justices  of  the  county,  &c.  where  such  meeting  shall  be  holden,  •PP<"""» 
three  able  and  discreet  persons  qualified  for  guardians  of  the  poor 
for  such  parish,  township,  or  place,  and  shall  fix  the  salary  to  be 
paid  to  such  guardian  according  to  the  said  act,  and  shall  also  at 
the  said  public  meeting,  by  writing  under  their  hands,  signify 
their  opinion  to  the  said  justices,  that  on  account  of  the  extent 
and  population  of  such  parish,  &c.  more  than  one  guardian  of  the 
poor  is  necessary,  and  shall  express  their  desire,  that  two  of  the 
three  persons  so  nominated  and  recommended,  may  be  appointed 
guardians  of  the  poor  for  such  parish,  &c.  such  justices  as  are 
already  empowered  by  the  said  act  to  appoint  one  guardian  for 
such  parish,  &c.  may  appoint  two  guardians  accordingly. 

And  by  41  Geo.S.  c.9.  §  1.  If  it  shall  be  tlie  opinion  of  such  41  0.5.  r.9. 
two-thir(k  at  a  public  meeting  called  for  that  purpose,  pursuant 
to  notice,  given  m  the  parish  church  on  the  Suntfay  preceding,  that 
one  guardian  is  insufficient  for  the  purposes  of  22  Geo.  S.  c.  89. 
And  the  same  be  certified  by  two  or  more  present  at  such  meet* 
ing,  in  writing  under  their  hands,  to  two  justices  of  the  district 
where  the  parish  is  situate,  together  with  the  names  of  foiir  or  or  mora., 
more  fit  persons  for  the  office  of  guardian.  The  said  justices  may 
by  writing  under  their  hands,  according  to  the  schedule  of  said  act, 
appoint  such  and  so  many  of  the  said  persons  to  be  guardians  as 
they  shall  think  fit. 

And  by  22  Geo.  S.  c.  83.  §  4.  Where  two  such  third  parte  of  as  G.  a.  c  S3; 
owners  and  occupiers  so  qualified  as  aforesaid,  shall  think  fit 
with  such  approbation  as  aforesaid,  signified  as  aforesaid,  and 
subscribed  at  the  foot  of  the  said  agreement  (No.  II.)  (6)  to  unite  for 
the  purposes  of  this  act,  and  riiaU  signify  tneir  desire  at  a  public 
meeting  in  each  parish,  holden  as  aforesaid,  (No.  III.)  an  agree-* 
ment  &s}\  be  entered  into  by  the  guardians  of  the  poor  of  each 


(a)  For  the  power  of  a  guardian  de  faeto,  we  Hex  t.  J/crCyr  and  Fulham^ 
lit.  'BsstarS,  Vol.  I.  p.  S60. 
(^)  For  thcM  Fonnt  refertnee  must  be  had  to  the  act  itielf. 
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pttiflh,  (No.IV.)  specifying  nu  therein  mentioned,  to  be  entered 
with  th«  clerk  of  the  peace,  and  a  copy  left  (No.  V,)  with  him 
within  three  calendar  months  from  the  date  of  the  ngreemeat^ 
and  from  that  time  Uie  parishes  shall  have  the  benefit  of  the  act. 

§  5.  Provided,  that  no  parish,  township,  or  place,  distant 
more  than  ten  miles  from  such  poorhouse,  shall  be  permitted  to 
unite  with  the  parishes  or  places  which  shall  establisa  such  poor»> 
house. 

And  by  33  Geo.  3.  c.  35.  §  3.  Ail  casual  poor  within  and  entitled 
to  relief  from  any  one  of  such  parishes,  townships,  or  places  a» 
have  been,  or  may  hereafter  be  united  together  for  the  purp<Mes 
of  the  22  Geo.  3.  c.  83.  shall  be  relieved  by  all  the  said  parishesy 
^c.  conjointly,  and  in  the  same  respective  proportion  as  they  are 
directed  to  contribute  for  the  general  purposes  of  the  aaid  act, 
according  to  its  provisions  and  regulations. 

By  22  Geo.  3.  c.  83.  §  6.  The  notice  for  every  public  meeting 
under  this  act,  shall  be  given  in  the  church  three  successive  Sun- 
days  before,  and  fixed  in  writing  on  the  church  door  15  days 
before  (No.  VI.) ;  and  none  shall  vote  at  such  meeting,  unless 
he  be  owner  or  occupier  of  lands  assessed  to  the  poor  rate  after 
the  rate  of  5/.  per  annum  at  the  least ;  nor  shall  any  person  vote 
as  occupier  unless  he  shall  be  assessed  to  such  poor  rate ;  but 
where  there  aie  not  10  persons  qualified  as  aforesaid,  then  every 
person  assessed  or  paying  poor's  rates,  may  vote. 

§  ?•  8.  And  where  guardians  are  appointed,  neither  church* 
warden  nor  overseer  shall  intermeddle  m  the  care  uid  manage^ 
ment  of  the  poor ;  but  the  guardian  shall  be  invested  with  all 
powers  given  by  any  act  of  parliament  to  the  overseers  of  the 
poor,  and  in  all  respects,  except  in  regard  to  making  and  collect- 
ing the  rates,  shall  be  an  overseer ;  but  the  churchwardens  and 
overseers  shall  continue  to  have  the  powers  of  making  and  col* 
looting  the  poor  rate  as  at  present,  and  shall  pay  the  same  to  the 
guardian  from  time  to  time  as  may  be  necessary  for  discharging 
the  expences  of  the  house  and  poor ;  or  if  two  parishes  or  places 
be  united,  they  shall  pay  over  their  quotas  respectively  to  the 
treasurer  of  such  united  district ;  or  shall  permit  the  treasurer  to 
draw  drafts  upon  him,  (No.  VUI.)  and  specify  in  the  receipt  and 
draft  the  general  purposes  for  which  such  money  is  to  be  applied : 
to  be  allowed  to  the  churchwarden  and  overseer  in  his  accounts  ; 
and  the  accounts,  both  of  them  and  the  guardian,  shall  be  exa- 
mined monthly  by  the  visitor,  after  they  shall  have  been  verified 
on  oath  before  a  justice. 

And  by  41  Geo.  3.  c.  9.  §  2.  (G,B,)  The  guardians  present  at 
a  monthly  meeting,  with  the  approbation  of  the  visitor,  who  shall 
sign  the  same,  may  make  an  order  *on  the  churchwardens  or  over- 
seers, or  collector  of  the  poor's  rate,  some  or  one  of  them,  for  so 
much  money  as  shall  be  necessary  for  the  purposes  of  the  act ; 
and  upon  neglect  or  refusal  to  pay  the  same,  any  justice  of  the 
division,  on  proof  on  oath  of  such  default,  may  i^ue  his  warrant 
for  levying  by  distress  and  sale  on  the  goods  and  chattels  of  the 
said  churchwardens,  &c.  according  to  said  act,  as  in  case  of  non- 
payment by  the  guardians. 

And  by  22  Geo.  3.  c.  83.  §  7.  AH  notices  or  applications  directed 
by  any  act  of  parliament  to  be  given  or  made  to  the  overseers, 
with  respect  to  the  management  or  removal  of  the  poor,  shall  be 
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given  and  ooade  to  the  guar£an  where  any  shall  be  appomted;  22  G.s;  csj. 
but  if  any  orders  of-  removal  or  notices  shall  happen  to  be  given 
to  the  churchwarden  or  overseer,  the  same  shall  be  valid,  and 
the  churchwarden  or  oversea  shall  deliver  the  same  to  the  guar- 
dauiy  or  forfeit  40if .  for  his  neglect. 

jS9*  Provided  that  nothing  herein  shall  extend  to  alter  or  Settlenciiti. 
sffect  the  settlement  of  any  person ;  or  to  give  to  any  illegitimate 
child  born  in  a  poor  house  or  workhouse  established  under  this 
act,  a  settlement  in  the  parish  or  place  where  such  house  shall 
be  (but  such  child  shall  be  considered  as  settled  in  the  parish  or 
place  to  which  the  mother  belongs) ;  or  to  alter  the  regulations 
established  by  any  act  of  parliament  for  any  particular  nouse  of 
industry  or  workhouse  in  any  part  of  this  kingdom. 

§  10.  The  guardians  for  united  parishes  shall,  as  soon  afler  the  Visitor  ap- 
agreement  as  possible,  meet  to  nominate  Uiree  persons  as  fit  for  pointed, 
the  office  of  visitor ;  and  after  apply  to  two  justices,  and  produce 
to  them  the  agreement  and  names  of  the  said  three  persons.    The 
justices  shall  within  three  days  appoint  one  to  be  visitor,  (No.  VII.) 
If  he  refuse,  then  one  other.    If  he  refuse,  then  the,  third.    If 
he  decline,  the  guardians  shall  serve  monthly  by  rotation,  subject 
to  the  controul  of  the  justices.    The  visitor,  if  he  be  not  a  guar- 
dian, may  appoint  a  deputy  (No.  IX.)  to  act  for  him  in  his  ab- 
sence, and  make  report  to  him.     The  said  visitor  to  superintend 
every  such  house,  to  settle  accounts  between  guardian  and  trea- 
surer, in  case  of  dispute,  to  settle  all  doubts  concerning  the 
persons  who  are  to  be  sent  thither  to  enforce  the  rules  and  re- 
gulations for  the  better  accommodation  and  relief  of  the  poor, 
and  to  prevent  unnecessary  expence.    And  for  an  inducement 
for  undertaking  the  office,  the  visitor  or  deputy  shall  be  freed  visitor  to  be 
from  the  office  of  constable,  and  all  parochial  offices,  and  from  free  from  oer- 
serving  upon  juries  at  assizes  or  quarter  sessions,  whilst  he  con?  tain  oflScei. 
tinues  in  such  office,  and  a  certificate  by  a  justice  acting  for  the 
limit  where  he  executes  the  office  (No.  X.),  shall  be  evidence  of 
his  serving  it. 

i  II.  If  two-thirds  as  aforesaid  in  number  and  value,  in  a  single 
parish  under  this  act,  desire  to  have  a  visitor,  they  shall  nominate, 
and  the  justices  i^ipoint  as  aforesaid. 

§  12.  And  the  guardians  shall  recommend  to  the  justices,  one  Treasurer, 
of  their  own  body  for  a  treasurer,  who  shall  appoint  him  accord- 
ingly, or  any  other  guardian  whom  they  think  more  fit  (No.  VII.); 
which  treasurer  shall  give  security  for  duly  accounting,  and  shall  ' 
keep  accounts,  pay  bills,  and  lay  his  account  before  the  guardians 
at  every  meeting,  and  shall  once  a  year,  (14*  days  before  Michael" 
mas  quarter  sessions,)  make  out  an  account  of  the  expences  at- 
tending the  poorhouse,  and  of  the  number  of  poor  persons,  dis* 
tingui^ing  tiieir  age  and  sex,  and  how  they  have  been  employed, 
tt)d  how  much  money  hath  baen  earned  by  tlie  labour  of  the 
poor  in  the  year  preceding,  to  be  laid  berore  the  visitor,  and 
signified  under  his  hands,  if  he  approves  the  same,  and  shall  be 
transmitted  to  the  clerk  of  the  peace  or  town  clerk,  and  by  him 
l&id  before  the  sessions ;  and  such  treasurer  shall  be  allowed  an 
Annaal  sum  not  exceeding  102.  as  the  visitor,  if  not  a  guardian, 
(Audi  appoint;  and  if  no  such  visitor  as  two  justices  shall  appoint. 

By  41  Geo.  3.  c.  9.  §  d.  (6.  B.)  Any  two  justices  of  the  .'district  4i  G«  3.  c  9« 
where  the  parish  is^  to  whom  the  exptdlency  of  the  appoinftmtot 
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shall  be  made  appear,  by  application  of  two-thirds  of  owners  in 
value,  &c.  qualified  as  aforesaid,  may  appoint  a  treasurer  for  the 
poorhouse  of  a  single  parish,  with  a  salary  not  exceeding  10/. 
according  to  the  form  in  22  Geo.  3.  for  united  parishes. 

By  22  Geo*  3.  c.  83.  §  9.  The  justices  shall  also  appoint  a  gover- 
nor of  each  poorhouse,  upon  application  made  by  two  of  those 
who  signed  the  agreement ;  who  may,  upon  proof  of  misbehaviour 
or  incapacity,  be  removed  by  the  visitor  with  the  consent  of  the 
guardians,  or  the  major  part  of  them ;  or  if  a  guardian  be  visitor, 
by  two  justices  within  the  limit. 

§  14fw  The  offices  of  guardian,  governor,  visitor,  and  treasurer, 
shall  determine  in  Easter  week  next  afler  the  appointment,  on 
the  day  on  which  the  public  meeting  for  the  purposes  of  this  act 
shall  be  held. 

§  13.  If  any  vacancy  shall  happen  in  any  of  the  said  offices, 
by  death,  resignation,  or  removu,  meetings  shall  be  called  as 
soon  as  conveniently  may  be,  and  the  vacancy  filled  up  in  the 
manner  before  mentioned. 

^17.  The  guardians  shall  provide  houses,  with  proper  buildings 
and  accommodations,  either  by  erecting  new  ones  on  land  to  be 
purchased  or  rented  by  them,  altering  old  ones,  or  hiring  build- 
ings for  tlie  purpose ;  and  fit  them  up  with  the  advice  and  ap- 
probation of  the  visitor,  at  the  proportionable  expence  of  the 
several  places  respectively,  and  provide  utensils  and  materials  for 
their  employment. 

§  18.  Provided  that  the  poorhouse  shall  be  'situate  within 
the  respective  parish  or  township,  or  if  several  be  united,  then 
within  one  of  the  parishes  or  townships  so  united ;  and  not  else- 
where, without  the  consent  of  three  parts  in  four  in  number  and 
value  qualified  as  aforesaid,  to  be  assembled  as  aforesaid. 
.  §  43.  And  the  guardians,  with  the  approbation  of  the  persons 
qualified  as  aforesaid,  obtained  at  a  public  meeting  for  that  pur- 
pose, may  sell  any  house  erected  or  purchased  for  the  poor  of 
such  place,  and  apply  the  money  for  the  purposes  of  this  act ; 
and  also  by  order  of  a  justice  may  remove  the  person  or  persons 
who  shall  mhabit  the  same,  or  any  other  house  rented  or  provided 
at  the  expence  of  such  parish  or  place,  if  they  shall  refuse  to  quit 
after  fourteen  days'  notice. 

§  19.  The  houses  to  be  hired  or  rented,  shall  be  taken  for  not 
more  than  twenty-one  years,  nor  less  than  three  (No.  IV.) ;  which 
shall  be  free  from  all  parochial  and  parliamentary  taxes,  except 
such  and  to  such  amount  as  they  were  assessed  at  the  time  of  tak- 
ing thereof. 

§  21.  The  visitor  and  guardian  shall  be  a  body  corporate,  and 
enabled  by  that  name  to  sue  and  be  suedj  to  take  by  purchase  or 
lease  any  lands  not  exceeding  in  any  city  or  town  one  acre,  and 
in  the  open  country  twenty  acres,  for  the  ecite  of  a  holise  and 
for  lands  to  be  occupied  for  the  purposes  of  this  act :  also  all 
voluntary  grants  and  donations  of  land. 

By  §  22.  23.  Certain  bodies  and  persons  in  the  act  named  shall 
have  power  to  sell  or  lease  not  exceeding  the  quantities  aforesaid. 

%  27.  The  guardians  may  inclose  from  any  waste  or  comason, 
lying  near  or  adjoining  to  the  house,  with  consent  of  the  lord 
ci  the  manor,  and  the  major  part  in  value  of  the  freeholdersj  or 
persons  havmg  right  of  common  thereon^  any  quantity  not  ex* 
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ceeding  ten  acres,  for  building  upon  or  improving  the  same  for  t9  6.  s.  c  M. 
the  benefit  of  such  poor  house. 

k  20.  The  visitor  and  guardian,  where  the  expences  of  erecting  Borrowing 
the  building,  and  purchasing  the  land,  or  their  proportion  thereof  money, 
respectively  shall  amount  to  100/.  or  upwards,  may  borrow  the 
same  at  interest,  and  secure  the  same  by  a  charge  upon  the  poor 
rate,  in  sums  not  exceeding  50^.  each,  for  the  greater  ease  in  dis- 
charging the  same :  and  the  guardians  and  their  successors  shall 
keep  down  the  interest ;  and  when  the  principal  shall  be  called 
for,  they  may  borrow  it  from  some  other  person  by  assignment  of 
the  security  (No.  XIV.) 

And  by  43  Geo,  S.  f.  110.  §  1.  After  reciting  that  by  the  43  G.  I.  cuo. 
22  Geo.  3.  c.  83.  i  20.  it  was  among  other  things  enacted,  that  in 
case  any  money  should  be  borrowed  under  the  powers  of  the  said 
act,  for  the -building  any  poorhouse  or  workhouse,  or  purchasing  any 
land  necessary  to  be  used  for  that  purpose,  the  assessments  for 
the  relief  of  the  poor  shodld  continue  at  the  same  rate  they  were 
when  such  poorhouse  or  workhouse  was  first  established,  until 
the  debts  so  contracted,  and  the  interest  thereof,  should  be  fully 
discharged. 

And  alsa  reciting  that  by  the  42  Geo.  3..C.  74.  it  was  enacted,  that  *2  G-  5.  c  74. 
the  guardians  of  the  poor  of  any  parish  who  had  erected  any  poor-  '««**^ 
house  or  workhouse,  under  the  powers  of  the  said  therein  recited 
act,  should  with  the  consent  of  the  several  persons  to  whom  the 
same  should  be  due  and  payable,  yearly  pay  off  any  part  of  the 
money  borrowed  under  the  powers  of  the  said  recited  act  of 
22  Geo.  3.  not  being  less  than  one-twentieth  part  thereof,  besides 
the  interest  which  might  be  payable  on  the  sum  remaining  undis- 
charged ;  and  in  case  such  sum  to  be  paid  off  should  not  iif  any 
one  year  be  sufficient  to  discharge  any  one  of  the  notes  for  50(. 
issued  pursuant  to  the  directions  of  the  said  recited  act,  for  se- 
curing the  money  borrowed  under  the  authority  thereof,  the  same 
should  from  time  to  time  remain  in  the  hands  of  the  overseers  of 
the  poor  of  such  parish  until  it  amounted  to  a  sufficient  sum  to 
pay  off  and  discharge  any  of  the  said  notes. 

And  whereas  doubts  are  entertained  whether  the  said  recited  act 
of  the  42  Geo.  3.  has  effectually  relieved  such  parishes  as  have 
adopted  the  provision  in  the  said  act  of   22  Geo.  3.   from   the 
burthensome  effects  thereof;  it  is  therefore  enacted,  that  so  much  Part  of  S2  G.7. 
of  the  said  recited  act  of  22  Geo.  3.  c.  83.  §  20.  as  requires  that  c.  83.  $  20.  re. 
the  assessments  for  the  relief  of  the  poor  shall  continue  at  the  quiring  the 
same  rate  as  they  were  when  any  poorhouse  or  workhouse  was  «»s^nacnt»  to 
first  established  under  the  authority  of  the  said  recited  act,  until  repealed.' 
the  debt  contracted,  and  the  interest  thereof,  should  be  fully  dis- 
charged, shall  be  repealed. 

§  2.  And  such  assessments  shall  from  time  to  time  be  diminished  ABseasments 
to  such  amount  as  shall  be  deemed  proper  and  necessary :  pro-  ^^1^  ^"'" 
vided  always  that  the  guardians  of  the  poor,  for  the  time  being,  ^ 
of  every  such  parish,  shall  yearly  pay  off  or  provide  for  a  twen-  ^jm^^^ff^ 
tieth  part  at  least  of  any  monies  which  shall  have  been  borrowed  twentwtib  put 
for  the  purpose  aforesaid  under  the  powers  of  the  said  act  of  of  the  borrowed 
22  Geo.  3.    and  also  shall  duly  keep  down  the  interest  of  all  money  under 
monies  which  shall  be  so  borrowed.  ^  ^'  *•  ••  ®^ 

By  22  Geo.  3.  e.  83.  §  28.  Every  person  sent  to  the  house  shall  Admittu^ 
deliver  to  the  governor  or  his  assistant,  an  order  for  his  admission  V^of^ 
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(in  the  form,  or  to  the  effect  contained  in  the  schedule  to  the  act. 
No.  XII.),  signed  by  one  of  the  guardians. 

§  29.  But  no  person  shall  be  sent  to  such  poorhouse,  except 
such  as  are  become  indigent  by  old  age,  sickness,  or  infinnitiesy 
and  are  unable  to  acquire  a  maintenance  by  their  labour,  and  ex* 
cept  such  orphan  children  as  shall  be  sent  thither  by  order  of  the 
guardian  with  the  approbation  of  the  visitor,  and  except  such 
children  as  shall  necessarily  go  with  their  mothers  thither  for  sus- 
tenance. 

§  30.  All  infant  children  of  tender  years,  and  who  from  acci- 
dent or  misfortune  shall  become  chargeable  to  the  parish  or  ^ace 
to  which  they  belong,  may  be  either  sent  to  such  poorhouse,  or 
be  placed  by  the  guardian  with  the  approbation  of  the  visitor, 
with  some  reputable  person  in  or  near  the  parish  to  which  they 
belong,  at  such  weekly  allowance  as  shall  be  agreed  upon,  with 
the  approbation  of  the  visitor,  until  such  child  shall  be  of  age  to 
go  to  service,  or  be  bound  apprentice  to  husbandry,  or  trade,  or 
occupation;  and  the  visitor  shaU  see  that  they  are  properly 
treated,  or  cause  tliem  to  be  removed  and  placed  under  the  care 
of  some  other  person ;  and  when  such  child  shall  attain  such  age, 
he  shall  be  placed  out,  at  the  expence  of  the  place  to  which  ne 
shall  belong,  according  to  the  laws  in  being :  provided,  that  if  the 
parents  or  relations  of  such  poor  child,  so  sent  to  such  house  or  so 
placed  out,  or  any  other  responsible  person,  shall  desire  to  receive 
and  provide  for  such  poor  child,  the  guardian  shall  dismiss  him 
from  the  poorhouse,  and  deliver  him  to  such  parent,  &c. :  pro- 
vided also,  that  nothing  herein  shall  give  any  power  to  separate 
any  child  under  the  age  of  seven  years  from  his  parent  or  parents 
witht>ut  their  consent. 

§  31.  All  idle  or  disorderly  persons,  who  are  able,  but  unwill- 
ing, to  work  or  maintain  themselves  and  families,  shaH>4>e  pro- 
secuted by  the  guardians,  and  punished  as  idle  and  disorderly 
persons  are  directed  to  be  by  the  vagrant  act  of  17  Geo.  2.  And 
if  any  guardian  shall  neglect  to  make  complaint  thereof  against 
such  person  to  some  neighbouring  justice  within  ten  days  after  it 
shall  come  to  his  knowledge,  he  shall  forfeit  a  sum  not  exceeding 
5L  nor  less  than  205.,  half  thereof  to  be  paid  to  the  informer,  and 
half  as  other  forfeitures  are  herein  directed  to  be  disposed  of. 

§  82.  Where  there  shall  be  any  poor  person  able  and  willing  to 
work,  but  who  cannot  get  employment,  the  guardian  may  i^ee 
for  the  labour  of  such  poor  person  at  any  employment  suited  to 
his  strength  and  capacity,  and  maintain  him  until  such  employ- 
ment shall  be  procured,  and  during  the  time  of  such  work,  and 
receive  the  money  earned,  and  apply  it  in  such  maintenance, 
and  make  up  the  deficiency ;  and  if^  the  money  earned  exceed  the 
sum  expended  in  maintenance,  shall  account  for  the  surplus,  which 
shall  in  one  month  be  given  to  such  poor  person,  if  no  further  ex- 
pences  be  then  incurred ;  and  if  such  poor  person  shall  refuse  to 
work,  or  run  away  from  such  employment,  the  guardian  shall 
complain  to  a  justice,  who  shall  on  conviction  commit  the  offender 
to  the  house  of  correction,  there  to  be  kept  to  hard  labour  not 
exceeding  three  calendar  months,  nor  less  than  one. 

By  22  Geo.  3.  c.  83.  §  1.  From  the  time  that  any  parish, 
township,  or  place  shall  have  adopted  the  provisions  of  this  act, 
so  much  of  the  act  9  Geo.  1.  c.  7.  aa  respects  the  maintainioff  or 
hiring  out  the  labour  of  die  poor  by  contract  shall  be  repealed. 
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§  2.  ProTided  that  the  visitors  and  guardians  may  make  agree-  226.3.  c.  85. 
ments  with  any  person  for  the  diet  or  clothing  of  such  poor  per« 
sons  who  shall  be  sent  to  the  houses  provided  by  this  act,  and  for 
their  work  and  labour ;  so  that  no  such  agreement  be  made  for 
longer  than  twelve  months,  and  so  as  the  same  be  under  the  con- 
troul  of  the  visitor,  guardian,  and  governor,  and  also  o£  the 
justices  where  the  house  shall  be,  two  of  which  justices,  upon  . 
proof  of  abuse,  shall  have  power  to  dissolve  the  contract. 

§  35.  37-  On  complaint  upon  oath  to  a  justice,  on  behalf  of  any   Occasional  re- 
poor  person  belonging  to  any  parish  or  place,  that  the  guardian,  lief  ordered  bj 
upon   application  made  to  him,  hath  refused  such  poor  person  the  justices, 
proper  relief,  the  justice  (on  enquiry  into  the  circumstances  upon 
oath),  by  writing  under   his  hand,  may  order  some  weekly  or 
other  relief,  or   direct  such  guardian   to  send  him  to  the  poor 
house,  if  he  shall  appear  to  be  a  fit  object,  to  be  kept  and  pro- 
vided for  there ;  which  order    shall  be  complied   with   by  the 
guardian  within  two  days  afler  he  shall  receive  the  same,  on  pain 
of  5/.  of  which  sum  so  much  shall  be  paid  to  such  poor  person  as 
the  justice  shall  direct,  the  remainder  to  be  applied  as  the  other 
penalties  by  his  act» 

§  35.  Or  if  it  shall  appear  that  such  person  is  able  and  willing 

to  work,    but  wants    employment,    the   justice  may  order  the 

guardian   to  procure  him  maintenance  and  employment   in   the 

manner  hereinbefore  directed,  on  pain  of  51.  for  neglect  by  the 

guardian  afler  due  notice:  Or  if  such  person  shall  appear  to  be  if  the  justice 

an  idle  or  disorderly  person,  and  has  not  used  proper  means  to  shall  find  that 

get  employment ;  or  that  the  husband  or  father  of  such  person  the  complain- 

making  such  complaint,  is  an  idle  or  disorderly  person,  able  to  ■"* "  •**  "**'® 

work,  but  by  his  nedect  of  work,  or  for  want  of  seeking  employ-  ?!"^"rl  v*  "I*^ 
_      '         .    ^  J- °    ^1.  i_  •       1  i_  or/     commit  him  to 

ment,  or  by  spending  the  money  he  earns  m  alehouses  or  places  the  house  of   - 

of  bad  repute,  doth  not  maintain  his  wife  and  children ;  the  justice  correction, 
may  commit  the  husband  of  such  poor  woman,  or  the  father  of 
such  poor  child,  to  the  house  of  correction  for  any  time  not  ex- 
ceeding three  calendar  months,  nor  less  than  one. 

§  36.  Provided,  that  in  places  where  a  visitor  is  appointed,  ap- 
plication shall  be  first  made  to  the  guardian ;  and  if  he  refuses 
redress,  then  application  shall  be  made  to  the  visitor ;  and  if  he 
refuses,  then  application  shall  be  made  to  a  justice. 

Rex  V.  C.  Laugkton,  H.  54-  Geo,  3.      2  M.  Sf.  5.  334«.      Botty  Where  the 
Cont,  40.     The  defendant  was  convicted  by  two  justices  at  a  guardian  and 


special  sessions,  and  fined  SOj.  for  disobeying  the  order  of  one  '^^  t^  *  ***■ 

justice,  under  stat.  33  Geo.  3.  c.  55.  for  the  payment  of  4*.  for  the  J^Jj^^e  "j^. 

relief  of  Afary  Le^is  and  her  children.  Upon  appeal  to  the  general  Tidons  of  sut. ' 


quarter  sessions,  the  conviction  was  confirmed,  subject  to  uve  opi-  22  G.  5.  c.  85. 

nion  of  the  Court  o£K.B.  upon  the  following  case :  The  parish  of  West  «pon  applies- 

f^dton  is  incorporated  under  stat.  22  Geo.  3.  c.  83.  for  the  main-  **^?  ^  them  for 

tenance  of  its  poor ;  in  which  parish  a  poorhouse  is  erected  and  I|^r*for  h«Mlf" 

fitted  up  for  the  reception  of  the  poor.     On  application  for  relief  and  children, 

by  the  said  M.  L.  for  herself  and  her  two  children,  the  guardian  directed  them 

and  the  visitor  appointed  under  the  said  act  severally  directed  to  ^  be  received 

them  to  be  received  into  the  poorhouse ;  whereupon  the  justice  J"**  ^^ISmT 

^ade  the  above  order,  directing  a  pecuniary  relief  out  of  the  ©ne  joatlce  he? 

poorhouse.      On  the  appeal,  the  question  stated  for  the  opinion  not  anyjurisdie* 

of  the  Court  is,  whether  the  magistrate  had  power  and  authority  tion  upon  com- 

under  the  stat.  22  Geo.  3.  c.  83.,  to  make  the  said  order  for  the  P>«n*  to  him  by 
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the  pauper  to      pecuniary  relief  of  the  paupers  out  of  the  poorhoose.       After 
order  relief  out    argument,  L(L  Ellenborough  C.  J.  said,  the  justice  does  not  affect 
house^  ^^^'       ^  determine  upon  the  ground  of  its  being  a  qualified  refusal  of 
See  also  R.  t.     relief.     If  proper  relief  has  not  been  refused,  the  justice  has  not 
Keer  and  Rich,  any  jurisdiction.     The  visitor,  to  whom  it  is  referred  by  law,  as 
5T.  li.  159.       a  part  of  his  duty,  to  say  whether  the  relief  shall  be  given  in  or 
1  Bott,  421.        Qu^  Qf  ^Y^Q  poorhouse,  has  decided  that  question,  and  has  deter- 
mined it  to  be  proper  relief.     If  it  depended  on  the  choice  of  the 
pauper,  the  poorhouse  would  be  useless.      The  visitor  having  ad- 
justed it,  the  matter  was  at  an  end,  and  not  within  the  cognis- 
ance of  the  magistrate,  and  therefore  the  infliction  of  this  penalty 
was  not  warranted.     Le  Blanc  J.  The  7th  section  of  the  statute, 
which  has  been  relied  on  in  argument  as  putting  the  guardian  on 
the  footing  of  an  overseer,  must  be  taken  with  roference  to  the 
general  policy  of  the  act  in  which  it  is  contained,  and  when  the 
36th  section  of  the  same  act  directs  that  application  shall  be 
made  both  to  the  guardian  and  visitor,  before  any  application  is 
made  to  a  justice,  and  when  it  adds  that  it  is  the  duty  of  the  vi- 
sitor to  adjust  matters  of  that  sort,  that  is,  whether  it  is  most 
proper  to  relieve  in  or  out  of  the  poorhouse,  the  liability  of  the 
guardian  as  overseer,  imposed  by  the  7th  section,  must  be  con- 
trouled  by  the  subsequent  clause.      The  visitor  must  always  de- 
termine whether  the  party  is  to  be  relieved  in  or  out  of  the  poor- 
house, otherwise  the  whole  policy  of  the  act  would  be  avoided. 
The  other  judges  agreed.     Order  of  sessions  quashed. 
59  0.7.  c  12.        Stat.  59  Geo.  3.  r.  12.  §  2.  Enacts,  that  when  any  complaint 
J*"*'^  ®™"       shall  be  made  to  any  justice  of  the  peace,  of  the  want  of  adequate 
ondeTrelief  in      ^^^^^^t  by  or  on  the  behalf  of  any  poor  inhabitant  of  any  parish 
certain  cases  for  ^^  which  the  relief  of  the  poor  is  or  shall  be  under  the  manage- 
a  limited  time.    ment.  of  guardians,  governors,  or  directors  appointed  by  virtue  of 

special  or  local  acts,  such  justice  shall  not  proceed  therein,  or 
take  cognisance  thereof,  unless  it  shall  be  proved  on  oath  before 
him,  that  application  for  such  relief  hath  been  first  made  to, 
and  refused  by  such  guardians,  governors,  or  directors ;  and  in 
such  case  the  justice  to  whom  the  complaint  shall  be  made  may 
summon  the  overseers  of  the  poor,  or  any  of  them,  to  appear 
before  any  two  of  his  majesty's  justices  of  the  peace,  to  answer 
the  complaint ;  and  if  upon  the  hearing  thereof  it  shall  be  proved 
on  oath,  to  the  satisfaction  of  the  justices  who  shall  hear  the 
same,  that  the  party  complaining,  or  on  whose  behalf  the  com- 
plaint shall  be  made,  is  in  need  of  relief,  and  that  adequate  re- 
lief hath  been  refused  by  such  guardians,  governors,  or  directors, 
it  shall  be  lawful  for  such  justices  to  make  an  order,  under  their 
hands  and  seals,  for  such  relief  as  they,  in  their  just  and  proper 
discretion,  shall  think  necessary  (reference  being  also  had  by 
such  justices  to  the  character  and  conduct  of  the  applicant);  pro- 
vided, that  in  every  such  order  the  special  cause  of  granting  the 
relief  thereby  directed,  shall  be  expressly  stated,  and  that  no  such 
One  justice         order  shall  be  given  for  or  extend  to  any  longer  time  than  one 
may  order  tern-  month  from  the  date  thereof:  provided  that  it  shall  be  lawful  for 
porary  relief,^      any  justice  to  make  an  order  for  relief  in  any  case  of  urgent  nc' 
ur^nTnMet-      cessity^  to  be  specified  in  such  order,  so  as  such  order  shall  re- 
^S^  main  in  force  only  until  the  assembling  of  such  guardians,  go- 

vernors, or  directors,  as  aforesaid,  to  which  such  case  shall  relate. 
Caaet  in  which        §  27.  Afler  reciting  that  by  stat.  22  Geo,  3.  c  83.  it  is  enacted, 
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with  regard  to  parishes  which  have  adopted  the  provisions  thereof,  $9  O.  s.  c  la. 
and  for  which  a  visitor  shall  have  been  appointed,  tliat  no  guardian  relief  may  be 
of  the  poor  shall  be  summoned  to  appear  before  any  justice  of  ordered  bj  in- 
the  peace,  upon  complaint  or  application  to  such  justice  for  the  "*TJ?****?y^ 
relief  of  any  poor  person,  unless  application  sliall  have  been  first  JJlJl^^a^pli,* 
made  by  the  person  so  complaining  to  the  guardian,  and  upon  cation  to  the  " 
his  refusal  of  redress,  to  the  visitor  :  and  whereas  in  many  cases,  visitor, 
by  reason  of  the  absence  of  the  visitor,  or  the  distance  of  his  re- 
sidence, it  may  not  be  in  the  power  of  the  complainant  to  make 
the  application  by  the  said  act  required ;  for  remedy  thereof  it  is 
enacted,  **  that  if  it  shall  be  made  to  appear  to  any  justice  to 
whom  any  such  complaint  or  application  for  relief  shall  be  made, 
that  the  visitor  of  the  parish  or  united  parishes  from  which  relief 
shall  be  sought  is  absent  from  home,  or  is  resident  more  £han  six 
miles  from  the  place  of  abode  of  the  complainant,  and  that  appli- 
cation for  reliet  hath  been  made  to  the  guardian,  and  hath  been 
refused,  it  shall  be  lawful  for  such  justice  to  summon  the  guardian 
to  appear  before  him  to  answer  such  complaint,  and  to  proceed 
thereon,  and  make  such  order  therein,  as  the  case  shall  require, 
in  like  manner  as  in  cases  where  application  hath  been  made  to 
the  visitor,  in  the  manner  by  the  said  act  directed." 

By  22  Geo.  S.  c.  83.  §  24.  The  poor  persons  sent  to  every  such  32  6. 3.  c  85. 
house  shall  be  maintained  at  the  general  expence  of  the  parishes  Maintenanoc. 
or  places  so  uniting. 

§  24.  And  the  treasurer,  with*  the  assistance  of  the  governor, 
shall  provide  all  necessaries  for  maintenance  of  such  poor,  and 
keep  an  account  thereof. 

§  33.  The  guardian  shall  provide,  at  the  expence  of  such  pa-  Clothing, 
riah  or  place,  suitable  clothing  for  the  persons  sent  by  him  to 
such  poorhouse ;  which  if  he  shall  neglect  to  do,  the  governor, 
or  one  of  the  guardians  of  such  house,  shall  complain  to  a  neigh- 
ing justice,  who  shall  summon  the  guardian  so  neglecting,  to  an- 
swer such  complaint,  and  direct  him  to  provide  such  clothing,  as 
shall  appear  to  the  justices  to  be  necessary ;  and  if  he  shali  make  Asto  contnc- 
de&ult  m  providing  the  same  within  ten  days  afler  such  direction,  tort  for  pro- 
the  justice  shall  order  the  governor  of  such  poorhouse,  or  the  ▼'d»ng  miinta- 
guardian  making  such  complaint,  to  provide  the  same,  and  demand  "•"**'of  ***• 
from  the  guardians  making  neelect,  the  charges  for  such  clothing,  '^* 
and  in  default  of  payment  shcul  levy  the  price  thereof,  together 
with  costs  and  charges,  by  distress  and  sale  of  the  goods  of  such 
guardian  so  making  default. 

[See  45  Geo.S.  c.54.  ante,  page  137.,  whereby  contractors  for 
providing  maintenance  for  the  poor  must  reside  in  the  parish. 
See  also  57  Geo.  3.  c.  127.  §  7.  ante,  page  138.] 

k  24.  And  there  shall  be  a  meeting  of  the  guardians  at  the  poor  Monthly 
house,  on  the  first  Monday  in  every  month,  to  state  and  examine  ■"&■• 
the  accounts  of  the  preceoin^  month. 

§  S^.  25.  At  which  meeting  the  treasurer  shall  produce  his 
accounts,  and  the  money  due  to  him  shall  be  settled  and  ad- 
justed in  proportion  to  the  sums  paid  by  the  respective  parishes 
or  places  on  a  medium  of  three  years,  next  before  the  date  of 
such  agreement  in  writing.  And  the  churchwarden  or  overseer, 
who  shall  have  the  custody  of  the  poor's  rates  or  account,  shall 
attend  on  four  days'  notice,  and  give  an  account  what  has  been  the 
expence  at  a  medium  of  three  years^  or  in  default  shall  forfeit  51. 
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Justices  may 
hold  special 
sessions. 

Justices  in  a 
different  limit 
may  act  in  cer- 
tain cases. 


Pauper  embez- 
sling  goods. 
£t  vide  ante, 
p.  149. 


Officer  not  to 
be  a  dealer. 


Occasional  poor 
falling  tick. 


§  26.  And  if  the  guardian  shaH  not  attend  the  monthly  meet- 
ing, or  send  some  person  (substantial  inhabitant)  to  attend  and 
make  payments  for  him  (if  by  some  accident  he  cannot  attend 
himself),  he  shall  forfeit  not  exceeding  5/.  nor  less  than  40*. 

^16.  The  justices  may  hold  special  sessions  for  the  purposes  of 
this  act ;  on  giving  proper  notices  to  the  several  justices,  peace 
officers,  and  guardians. 

§  15.  If  within  any  limit,  wherein  any  poorhouse  be  situate 
there  be  no  acting  justice,  or  only  one  acting  justice,  or  if  the 
justice  or  justices  who  usually  act  be  absent  or  be  incapacitated 
to  act,  it  shall  be  lawful  for  any  justice  or  justices  of  any  other 
limit  to  act  in  all  such  cases. 

§  40..  If  any  poor  person  sent  to  such  house  shall  embezzle  or 
wilfully  waste  any  of  the  goods  or  materials  committed  to  his 
care,  or  shall  take  or  carry  away  without  permission  of  the  go- 
vernor, any  goods  or  materials  provided  for  the  use  of  the  house, 
or  belonging  to  any  person  residing  there,  he  shall  upon  com- 
plaint on  oath  made  on  conviction,  be  committed  to  the  house  of 
correction,  there  to  be  kept  to  hard  labour,  not  exceeding  six  ca- 
lendar months,  nor  less  than  two. 

§  42.  If  any  visitor,  guardian,  or  governor,  shall  sell  or  furnish 
any  materials,  goods,  clothes,  victuals,  or  provisions  ;  or  do 
any  work  in  his  trade  for  the  use  of  any  workhouse,  poorhouse, 
or  poor  persons  within  any  place  for  which  he  shall  be  ap- 
pointed to  act ;  or  be  concerned  in  trade  or  interest  with  any 
person  who  shall  sell  or  furnish  the  same ;  he  shall  forfeit  not 
exceeding  201.  nor  less  than  5/.  on  due  conviction  by  a  justice 
of  peace. 

§  38.  If  any  poor  person  shall  be  retarded  on  his  passage 
through  any  parish  or  place  in  which  he  has  no  legal  settlement, 
by  reason  of  any  accident,  sickness,  or  bodily  infirmity,  without 
means  of  subsistence,  or  if  proceeding  to  the  place  of  his  settle- 
ment, the  guardian  near  the  place  where  such  distressed  object 
shall  be,  shall  provide  for  him  lodging  and  suitable  nourishment 
and  assistance  (and  also  clothing  if  necessary),  until  he  can  be 
removed  with  safety  ;  and  when  he  shall  be  fit  to  be  removed, 
shall  carry  him  to  some  neighboiu'ing  justices,  who  shall  examine 
him  on  oath  touching  the  place  of  his  settlement,  and  make  an 
order  for  his  removal  thither  if  they  think  fit.  And  the  parish 
officer  who  shaU  so  provide  for  such  poor  person  shall  make  a 
charge  of  the  expences :  which,  on  being  allowed  and  certified 
by  the  justices,  before  whom  he  shall  be  taken,  or  some  neigh- 
bouring justice,  shall  be  paid  by  the  guardian  of  the  parish  or 
place  where  such  poor  person  shall  be  settled,  if  that  can  be  dis- 
covered, and  be  within  the  county ;  in  defieiult  of  pa3mient,  the 
same  shall  be  levied  upon  the  goods  and  chattels  of  any  such 
guardian,  so  making  default,*  afler  summons,  by  warrant  of  a  jus- 
tice :  or,  if  such  person  shall  die  before  he  caii  be  so  examined, 
or  shall  be  found  dead  in  any  parish  or  place  to  which  he  did  not 
belong,  the  guardian  there  shall  cause  nim  to  be  buried  in  the 
parish  or  place  where  he  so  died,  or  was  found  dead,  and  make 
a  charge  of  die  expences  thereof,  which  shall  be  allowed  and  cer- 
tified bv  a  justice,  after  examining  into  his  settlement,  and  shall 
be  paid  by  the  guardian  of  the  place  where  such  person  shall 
appear  to  have  been  settled,  if  it  be  within  tha(  county ;   but 
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if  the  settlement  cannot  be  discovered,  .or  shall  not  be  within  22  G.3.C.87. 
that  county,  the  same  shall  be  paid  by  the  treasurer  out  of  the 
county  rate,  on  the  production  of  such  allowance  and  certificate. 

§  41.  Whereas  it  frequently  happens,  that  poor  children,  preg-  Enticinir  poor 
nant  women,  or  persons  afflicted  with  sickness  or  some  bodily  in-  penom  to  re- 
firmitv,  are  enticed,  taken,  or  conveyed  by  parish  officers,  or  other  more  without  • 
persons,  from  one  parish  or  place  to  another,  without  any  legal  ''•"***• 
order  of  removal,  m  order  to  ease  the  one  parish  or  place,  and 
to  burden  the  other  with  such  poor  persons ;  if  any  guardian 
or  other  person  shall  so  entice,  take,  convey,    or  remove,    or 
cause  or  procure  to  be  so  enticed,  taken,  conveyed,  or  removed, 
any  such  poor  person  from  one  parish  or  place  to  another,  which 
shall  adopt  the  provisions  of  tnis  act,  without  an  order  of  re- 
moval from  two  justices,  he  shall  forfeit  not  exceeding  201,  nor 
less  than  5/. 

§  45.  All  penalties  inflicted  by  this  act  shall  be  recovered  be-  peoaltiei. 
fore  one  justice  of  the  jurisdiction  Habere  die  offender  dwells,  by 
distress,  upon  conviction  in  default  of  payment,  after  due  sum- 
mons and  demand  made;  for  want  of  sufficient  distress,  the  offender 
to  be  committed  to  the  house  of  correction  not  exceeding  six  ca- 
lendar months,  nor  less  than  one.  Which  said  penalties,  not 
herein  otherwise  directed,  shall  be  paid  to  the  treasurer  towards 
defraying  the  monthly  expences  of  the  house. 

f  34.  Finally,  there  are  rules,  orders,  and  regulations  specified  Spedal  nilct 
in  the  act  to  be  observed  at  every  such  poorhouse,  with  such  «nd  forms. 
additions  as  shall  be  made  by  the  justices  at  a  special  sessions ; 
provided,  that  such  additions  be  not  contradictory  to  these  same 
rules  and  orders,  and  that  the  same  be  not  repealed  at  the  quar- 
ter sessions :  and  the  governors  shall  cause  the  same  rules  to  be 
printed  in  plain  legible  characters,  and  fixed  up  in  some  conspi- 
cuous part  of  such  house. 

There  are  also  in  the  act  special  precedents  of  forms  of  pro-  For  forms  of 
ceeding  in  some  of  the  most  material  instances ;  which  rules  and  proceedings,  see 
forms  being  somewhat  long,  and  not  capable  of  being  abridged,  '  ^  "^ 
it  is  thought  proper  for  these  and  other  minute  particulars  to  re- 
fer to  the  act  itself. 

By  22  Geo,  3.  c.  83.  §  46.  Persons  aggrieved  by  any  act  done  2S  G.  5,  c  85. 
by  any  justice  out  of  sessions,  concerning  the  execution  of  this  §  ^^' 
act,  may  appeal  to  the  next  general  quarter  sessions,  giving  eight  ^^PP^*^ 
days'  notice  to  the  party  against  whom  complaint  is  made,  and 
security  by  recognisance  to  be  acknowledged  before  a  justice, 
with  a  sufficient  security  to  pay  the  costs  of  the  appeal  if  deter- 
mined against  the  appellant.    The  justices  to  hear  and  determine 
such  appeals,  and  to  award  costs  for  or  against  appellants  as  they 
shall  see  cause ;  which  determim&ion  shall  be  final,  and  not  removed 
by  certiorari. 

And  by  36  Geo,  3.  c.  10.  §  1.  after  reciting,  that  of  late  seve-  ^6  G.  5.  c.  la 
ral  acts  have  been  made  for  the  better  relief  of  the  poor  in  par-  P"rthw  ■"fj*" 
ticular  incorporated  districts;  and  certain  persons  are  therein  JJ2^"**^ 
appointed  to  assess  the  poor's  rates  in  such  places,   but  the 
money  so  to  be  raised  is  limited  not  to  exceed  a  certain  sum 
in  one  year ;  and  that  by  reason  of  the  late  increase  of  the  price 
of  com  and    other  necessary  articles   of  life,   the  amount  of 
the  assessments  so  limited  are  insufficient,  and  the  expence  of 
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maintaining  the  poor  i^ince  Ist  January ^  1795,  has  exceeded  the 
vrhole  amount  of  the  rates  which  could  be  raised  in  the  present 
year,  whereby  debts  have  been  incurred,  so  that  it  is  become 
necessary  that  the  sums  to  be  assessed  should  be  enlarged ;  it  is 
enactedfthat  it  shall  be  lawful  for  the  directors  and  acting  guardians 
within  any  such  district,  or  any  other  person  by  whatsoever  name 
called,  to  whom  power  is  given  of  appointing  the  sums  to  be  as- 
sessed, at  any  annual,  quarterly,  or  other  general  meeting,  when- 
ever the  average  price  of  wheat  at  the  corn-market  in  Mark^lane, 
for  the  quarter  immediately  preceding  such  meeting,  shall  have 
exceeded  the  average  price  of  wheat  at  the  same  market  during 
those  years  from  which  the  average  amount  of  the  poor's  rates 
was  taken  upon  the  passing  of  the  several  incorporatmg  acts  re- 
spectively, to  assess  the  several  parishes  or  places  which  now  are, 
or  usually  have  been,  charged  to  the  poor*s  rates  therein,  in  such 
respective  sums  of  money  as  the  said  directors  or  other  persons 
as  aforesaid,  shall  think  necessary  for  the  support  of  the  poor  for 
the  current  quarter,  and  for  paying  the  interest  of  money  bor- 
rowed and  due  by  virtue  of  the  said  acts  respectively,  and  of  any 
debts  which  may  have  been  incurred  since  Ist  January,  1795,  in 
the  maintenance  of  the  poor  and  other  purposes  of  the  said  aot, 
notwithstanding  such  sums  so  to  be  assessed  shall  exceed  the 
amount  of  the  assessments  limited  by  such  respective  acts  in  any 
one  year. 

Provided  always,  that  the  assessments  to  be  made  by  virtue  of 
this  act,  shall  be  assessed,  made,  collected,  and  paid,  in  the  same 
manner,  and  subject  to  the  same  restrictions,  regulations,  limit- 
ations, and  powers  of  appeal ;  and  with  like  powers  and  remedies 
for  compelling  payment  thereof,  as  the  assessment  made  by  virtue 
of  the  several  incorporating  acts. 

Provided  also,  that  the  sums  to  be  assessed  by  virtue  of  this 
act,  shall  be  in  the  same  proportions  as  the  assessments  which 
have  hitherto  been  made  by  virtue  of  the  said  incorporating 
acts ;  and  after  1st  January,  1798,  the  sums  to  be  assessed 
shall  never  exceed,  in  any  one  year,  the  amount  of  double  the 
sum  at  present  raised  by  virtue-  of  any  incorporating  act  now 
existing. 

But  by  the  52  Geo.  S.  r.  73.  so  much  of  the  36  Geo.  S.  c.  10.  as 
limits  or  provides  that  from  and  after  January  1st,  1798,  the  sums 
to  be  assessed  by  virtue  thereof  on  any  parish,  hamlet,  or  place, 
-shall  never  exceed  in  any  one  yefir  double  the  sum  then  rais^  by 
virtue  of  any  incorporating  act  then  existing,  is  repealed. 

By  49  Geo.  3.  c.  124.  §  5.  reciting  that  whereas  certain  rules, 
orders,  bye-laws,  and  regulation^  are  appointed  to  be  observed 
and  enibrced  in  every  poorhouse  establisned  under  the  authority 
of  the  said  act  of  22  Geo.  3. ;  and  whereas  it  is  expedient  that 
such  rules,  orders,  bye-laws,  and  regulations  should  be  extended 
to  poorhouses  and  workhouses  established  in  other  parishes ;  it 
is  enacted,  that  any  two  or  more  of  his  majesty's  justices  of  the 
peace,  may  at  any  petty  sessions  direct  such  rules,  orders,  bye- 
laws,  and  regulations,  or  any  of  them,  to  be  observed  and  exe- 
cuted in  any  parishes  within  their  respective  divisions  or  districts, 
as  folly  as  in  those  incorporated  by  the  said  act. 

Stat.  50  Geo.  3.  c.  50.  §  1.  after  reciting  aUts.  22  Geo.  S.  c.  83. 
and  49  Geo.  S.  c  124.  §  5.  and  that  it  is  expedient  that  the  bene- 
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fit  of  22  Geo,  8.  e,  83.  for  the  government  of  poorhouses  and  so  G»  s.  c.  so^ 
workhouses  should  be  extended  to  parishes  whicn  shall  not  have 
adopted  the  provisions  of  the  said  acts,  enacts,  that  any  two  or  Two  justice^'- 
more  of  his  majesty t$  justices  of  the  peace,  within  their  respective  m»y  direct  th« 
limits  may  at  any  special  session  direct  the  rules,  orders,  and  ^fed  kTfch*'^* 
regulations,  in  the  schedule  to  the  said  act  of  the  22  Geo,  3.  ^ulo  of 
specified  and  contained,  or  any  of  them,   with  such   additions  22  g.  3,  c.  83. 
as  shall  be  made  by  such  justices,  to  be  observed  and  enforced  to  be  otieenred 
in  the  workhouses  or  poorhouses,  or  any  houses  set  apart  for  »«  workbousee 
that  purpose,  althoui^h  there  should  be  no  master  or  mistress  to  ]J[.  ^J^J!^^^ 
supenntend  the  same,  of  any  pansii  or  place  withm  their  respective  appointed  to 
divisions  or  districts,  as  fully  and  effectually  as  the  rules  and  orders  superintend ; 
by  the  said  act  of  the  22  Geo.  3.  established,  are  to  be  observed  and  may  alter 
and  enforced  within  the  parishes  adopting  the  provisions  of  the  ^^^  regula- 
same  act ;  and  that  it  shall  be  lawful  for  two  or  more  such  jus-  ^*^"'' 
tices,  in  any  special  session  from  time  to  time  as  they  shall  see 
occasion,  to  add  to  and  alter  the  rules,  orders,  and  regulations 
which  shall  at  any  special  sessions  have  been  made  and  ordered 
to  be  observed,  provided  that  no  addition  or  alteration  to  be 
made  by  such  justices  shall  be  contradictory  to  the  rules,  orders, 
and  regulations  established  by  the  said  act  of  the  22  Geo.  S.  and 
provided  that  the  same  shall  not  be  repealed  by  the  justices  at 
their  quarter  session  o(  the  peace  ;  and  for  enforcing  and  carrying 
into  execution  such  rules,  orders,  and  regulations  in  every  parish 
and  place  where  the  same  shall  be  established  by  virtue  of  this 
act,  every  justice  of  tlie  peace  shall  for  that  purpose  have  the 
powers  by  the  said  act  of  the  22  Geo.  3.  vested  in  visitors  of  the 
poor ;  and  all  churchwardens  and  overseers  within  their  respec- 
tive parishes  and  townships,  shall  have  and  exercise  the  powers, 
and  sliall  perform  the  duties  by  the  same  act  vested  in  and  im- 
posed upon  governors  of  the  poor. 

By  50  Gro.  3.  c.  50.  ^  5.  Any  breach  of  the  rules  and  orders  Breacb  of  rules 
to  be  put  in  force  by  virtue  of  this  act,  shall  be  punished  in  such  under  tf>is  act  to 
manner  as  is  by  the  said  act  directed  for  the  breach  of  the  rules  ^  P»nl»hcd. 
and  orders  to  be  enforced  under  the  before  recited  act  of  the 
22Gfo.3.  r.83.     [See  54  Geo.  3.  r.  170.  §  7.  antey  Sect.  III.4, 
page  li9.] 

Sect.  IV.  Of  the  Overseerf  Accotmfs :  and  Inrein^ 

1.  Of  the  accounts  y  and  the  justices  power  to  enforce  accotinting^ 

and  parent  of  the  balance. 

2.  Of  appeal  against  the  overseers'  accounts. 

1.  Of  the  accounts f  and  thejustitjgs  power  to  enforce  accountings 

and  payment*^the  balance. 

The  churchwardens  and  overseers,  during  the  continuance  and 
on  the  determination  of  their  office  are  required  to  pass  certain 
accounts  connected  witli  the  parochial  provision  for  the  poor. 
They  are  to  account  to  the  quarter  sessions  for  all  monies  which 
they  may  receive  under  5  Geo.  1.  c.8.,  authorising  levies  on  the  ^  G.  1.  c.8« 
property  of  husbands  and  parents  who  leave  their  children  on 
the  parish:  and  for  what  they  may  receive  under  17  Geo.  2.  c.5.  17  G. 2.  c.5. 
§  20.  authorising  levies  in  certain  cases  on  the  property  of  luna-  $  ^^ 
tics.      The  workhouse   art   (22  Geo.  3.  c,  83.)   directs  that    the  ^  ^'  «•  ^  ^3. 
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accounts  of  the  churchwardens  and  overseers  (respecting  their 
payments  under  this  act)  shall  be  exammed  at  every  monthly 
meeting  of  guardians,  and  shall  be  examined  and  passed  quarterly 
by  the  visitor,  having  been  first  verified  on  oath  before  a  justice : 
5  25.  besides  which,  the  same  statute  afterwards  enacts  that  the  church- 

warden or  overseer  who  shall  have  the  custody  of  the  poor's  rates, 
assessments,  or  accounts,  shall,  whenever  requested,  after  four 
days'  notice,  produce  them  to  the  persons  nominated  in  the  agree- 
ment for  uniting  parishes  made  by  the  guardians  under  that  act 
43  O.  3.  c.  47.  on  penalty  of  51, ;  and  by  the  militia  act  of  43  Geo.  3.  c.47.  it  is 
S  ^^-  enacted,  that  all  accounts  of  allowances  to  be  reimbursed  under 

that  act  shall  be  made  up  at  the  end  of  every  successive  six 
months,  or  shorter  period,  from  the  first  commencing  payment 
thereof,  and  signed  by  the  justices  granting  certificates  fgr  the 
reimbursement,  or  some  other  justices  of  the  same  county,  riding, 
division,  or  place,  within  one  month  after  the  respective  periods 
to  which  such  accounts  shall  be  made  up,  and  the  money  due 
shall  as  soon  as  possible  be  demanded  of  the  overseers  or  trea- 
surers required  to  make  the  reimbursement ;  and  no  such  sum 
shall  be  demandable  unless  the  same  shall  have  been  so  certified 
within  one  month  as  aforesaid  and  delivered  to  the  reimbursing 
overseer  or  treasurer  within  three  months  after  such   certifying 
18  G.  3.  c.  19.   thereof.     And  the  statute  18  Geo.  3.  c.  19.  directs  the  overseers 
See  VoL  I.        to  lay  the  accounts  of  constables,  headboroughs,  and  tything- 
fwge  585.  men,  £ot  reimbursement  before  the  parishioners  quarterly  within 

fourteen  days  after  the  same  have  been  delivered  by  the  con- 
stables. 

Exclusively  of  these  accounts,  which  are  passed  during  the 

subsistence  of  their  office,  there  are  others  which  the  overseers 

7 J.  1.  C.3.        have  to  settle  at  its  determination.     The  stat.  7  J.l.  c.S.  which 

entrusts  them  with  the  management  of  certain  monies  charitably 
given  for  the  binding  out  of  apprentices  in  places  not  corporate, 
requires  that  they  shall,  every  year  in  Easter  week,  or  within 
one  month  after  Easter  day,  miake  an  account  before  four,  three, 
or  two  justices  of  all  sums  employed  by  them  in  binding  apprentices 
under  that  act,  and  of  all  bonds  and  obligations  for  payment  of 
such  sums,  and  of  all  monies  remaining  in  their  hanos  not  em- 
ployed :  and  at  (or  within  ten  days  after)  making  the  account 
dehver  to  their  successors  all  such  obligations,  bonds  and  mraey 
remaining  unemployed. 
Final  aoocntnt '      ^®  ^^^  come  to  the  final  account  with  the  parish :  which 

account  they  and  their  executors  are  enjoined  to  make  up  and 
pass  at  the  expiration  or  other  sooner  determination  of  their  office 
under  pain  of  commitment. 

48  Kit«^  C.2.  ^y  ^®  ^^  ^^*  ^'  ^*  ^  ^*  '^^  churchwardens  and  overseers  shaU 

within  four  days  after  the  end  of  their  year,  and  sifter  other  over- 
seers nominated,  make  and  yield  up  to  two  justices  (1  Q.)  a  true 
and  perfect  account  of  all  sums  by  them  received,  or  rated  and 

ab.  sessed  and  not  received,  and  also  of  such, stock  as  shall  be  in 

their  hands,  •r  in  the  hands  of  any  of  the  poor  to  work,  and  of  all 
other  things  concerning  their  office ;  and  such  sum  or  sums  of 
money  as  shall  be  in  their  hands  shall  pay  and  deliver  over  to 
the  said  churchwardens  and  overseers  newly  nominated  and  ap- 
pointed* 
§  4.  And  the  subsequent  churchwardens  or  overseerSjL  by  war- 


S IV.  1.  (Overseers^  Accounts.)  181 

I  ant  from  any  two  such  justices,  may  levy  by  distress  and  sale  43  EUi.  c  • 
of  the  offender's  goods  the  said  sums  or  stock  which  shall  be  be- 
hind on  any  account  to  be  made ;  and  in  defect  of  such  distress, 
two  such  justices  may  commit  him  to  the  common  gaol,  there  to 
remain  without  bail  or  mainprize,  until  payment  of  the  said  sum 
and  stock. 

And  also  any  such  two  justices  may  commit  to  the  said  prison 
every  one  of  the  said  churchwardens  and  overseers,  which  shall 
refuse  to  account,  there  to  remain  without  bail  or  mainprize,  until 
he  have  made  a  true  account,  and  satisfied  and  paia  so  much 
as  upon  the  said  account  shall  be  remaining  in  his  hands* 

And  by  the  17  Geo,  2.  c.  38.,  it  is  enacted  as  follows :  17  G.  2.  c.  38. 

§  1.  The  churchwardens  and  overseers  of  the  poor  shall  yearly  At  what  tiiiw 
and  every  year,  within  fourteen  da3rs  after  other  overseers  shall  pariah  offioen' 
be  nominated  and  appointed  to  succeed  them,  deliver  in  to  such  *ball  make  up 
succeeding  overseers,  a  just,  true,  and  perfect  account  in  writing,  **'•''  •"*'"'*^ 
fairly  entered  in  a  book  or  books  to  be  kept  for  that  purpose,  and 
signed  by  the  said  churchwardens  and  overseers  hereby  directed 
to  account  as  aforesaid  under  their  hands,  of  all  sums  of  money 
by  them  received,  or  rated,  and  assessed,  and  not  received,  and 
also  of  all  goods,  chattels,  stock,  and  materials,  that  shall  be  in 
their  hands,  or  in  the  hands  of  any  of  the  poor,  in  order  to  be 
wrought,  and  of  all  monies  paid  by  such  churchwardens  and 
overseers  so  accounting  and  of  all  things  concerning  their  said 
office. 

§  1.  And  shall  also  pay  and  deliver  over  all  sums  of  money, 
goods,  chattels,  and  other  things,  as  shall  be  in  their  hands,  unto 
such  succeeding  overseers  of  tne  poor ;  which'  said  account  shall 
he  verified  by  oath,  or  by  the  affirmation  of  persons  called 
Qtta^^«,  before  one  or  more  of  his  majesty's  justices  of  the 
peace,  which  said  oath  or  affirmation  sucn  justice  or  justices  is 
and  are  hereby  authorised  and  required  to  administer,  and  to 
assign  and  attest  the  caption  of  the  same,  at  the  foot  of  the  said 
account,  without  fee  or  reward. 

$  1.  And  the  said  book  or  books  shall  be  carefully  preserved  Books  mAy  be 
by  the  churchwardens  and  overseers,  or  any  of  them,  in  some  inspected  pay- 
public  or  other  place  in  every  parish,  township,  or  place ;  and  "1^  ^       ^' 
they  shall  and  are  hereby  required  to  permit  any  person  there  fng6d.f<»' three 
assessed,  or  liable  to  be  assessed,  to  inspect  the  same  at  all  sea-  hundred  words, 
sonable  times,  paying  sixpence  for  such  inspection,  and  shall, 
upon  demand,  forthwith  give  copies  of  the  same,  or  any  part 
thereof,  to  such  person,  paying  at  the  rate  of  sixpence  for  every 
three  hundred  words,  and  so  in  proportion  for  any  greater  or  less 
number. 

§  2.  In  case  such  churchwardens  and  overseers  of  the  poor  Penalty  on  pa- 
or  any  of  them,  shall  refuse  or  neelect  to  make  and  jrield  up  such  nsh  officen  not 
sccount,  verified  as  aforesaid,  within  the  time  hereinbefore  limited  ^f?'""*'^^ 
or  appointed,  or  shall  refuse  or  neglect  to  pay  and  deliver  over        "^ 
such  sum  or  sums  of  money,  goods,  chattels,  and  other  things  in 
their  hands,  as  by  this  act  is  directed ;  in  either  of  the  said  cases, 
it  shall  and  may  be  lawful  to  and  for  any  two  or  more  justices  of 
^e  peace,  to  commit  him  or  them  to  the  conunon  saol,  until  he 
or  ther  ^all  have  given  such  account,  or  shall  have  paid  or 
yielded  up  such  monies,  goods,  chattels^  and  other  things  in 
their  hands  as  aforesaid. 

N  3 


188 

50  G.  3.  c.  49. 
Accounts  of 
churchwardens 
and  overseers 
of  the  poor  to 
be  submitted  by 
them  to  two  or 
more  justices  at 
a  special  ses- 
sions. 


I^c. 


§  vr.  1. 


Justices  maj 
examine  ac- 
counts. 


Fenahy  fbr 
negleclf  &c. 


of 
commitment. 


Refusing  to 
pay  successors. 


Distrtsi. 


Imprisonment* 


By  Stat.  50  Geo.  3.  0.49.  (a)  ^1.  after  reciting  ttat.  43  Eliz. 
c.  2.  §  2.  and  8tat.  17  Geo.  2.  c.  38.  §  1.  and  that  two  or  more 
justices  should  be  empowered  to  examine  and  correct  and  to 
allow  and  approve  every  such  account,  before  the  same  ^all  be 
signed  and  attested,  it  is  enacted,  that  in  all  cases  xvhere  any 
such  account  is  required  to  be  made  and  yielded^  and  to  he  signed  and 
attested  as  aforesaid  hy  virtue  of  the  said  last  recited  acty  every 
such  account  shall  be  submitted  by  the  churchwardens  and  overseers 
to  ttoo  or  more  justices  of  the  peace  of  the  county,  dwelling  in  or 
near  the  parish  or  place  to  which  such  account  shall  relate j  at  a 
special  sessions  for  that  purpose  to  be  holden  within  the  Jburteen 
days  appointed  by  the  said  last  recited  act  for  delivering  in  such 
account ;  and  such  justices  shall  and  they  are  hereby  atdhorised 
and  empowered,  if  they  shall  so  think  Jit,  to  examine  into  the  matter 
of  every  such  account,  and  to  administer  an  oath  or  affirmation  to 
such  churchwardens  and  overseers  of  the  truth  of  such  account^  and 
to  disallow  and  strike  out  of  every  such  account  all  such  charges 
and  payments  as  they  shall  deem  to  be  un/bunded,  and  to  retSue 
such  as  the^  shall  deem  to  be  exorbitant,  specifying  upon  or  at  the 
foot  of  such  account  every  suck  charge  or  payment  and  its  amount, 
so  far  as  such  justices  shaU  disallow  or  reduce  the  same,  and  the 
cause  for  whicli  the  same  is  disallowed  or  reduced  i  and  it  shall  be 
lawfui  for  suck  two  or  more  justices  and  they  are  hereby  required 
to  signify  their  allowance  and  approbation  of  any  such  account 
under  their  hands,  and  to  sign  and  attest  the  caption  of  the  same 
at  the  foot  of  such  account,  in  manner  directed  by  the  said  last 
recited  act :  And  in  case  such  churchwardens  and  overseers^  or  any 
of  them,  shall  refuse  or  neglect  to  make  and  yield  uv  or  to  submit 
such  account,  or  to  verify  the  same  by  oath  as  aforesaid,  or  to 
deliver  over  to  their  successors  within  ten  days  from  the  signing 
and  attesting  such  accounts,  any  goods,  chattels,  or  other  things, 
which  on  the  examination  and  allowance  of  suck  account  in  manner 
aforesaid  shall  appear  to  be  remaining  in  the  hands  of  such  church' 
wardens  or  overseers,  it  shall  and  may  be  lawftd  for  any  two  or 
more  justices  of  the  peace  to  commit  him,  her,  or  them,  to  the  common 
gaol,  until  he,  she,  or  they  shaU  hnve  made  and  yielded  such  ac* 
count,  and  verified  the  same  as  aforesaid,  or  shaU  have  delivered 
over  such  goods^  chattels,  and  other  things  which  shall  appear  to  be 
so  remaining  in  his,  her^  or  their  hands  as  aforesaid  ;  and  in  case 
such  churchwardens  and  overseers,  or  any  qfihem,  shaU  refuse  or  ne- 
glect to  pay  to  their  successors  within  fourteen  days  from  the  signing 
and  attesting  such  account,  any  sum  or  sums  of  money  or  arrear- 
ages which  on  the  examination  and  allowance  qf  such  account  in 
manner  aforesaid  shall  appear  or  be  found  to  be  due  and  owing 
from  such  churchwartiens  or  overseers,  or  any  of  them,  or  remaining 
in  their  hands,  it  shall  and  may  be  lavful  for  the  subsequent 
churchwardens  and  overseers  by  warrant  from  any  two  or  more 
justices  qf  the  peace,  to  levy  aU  such  sum  and  sums  qf  mohey  by 
distress  and  sale  qf  the  qffenders  goods,  rendering  to  the  parties 
the  overplus,  and  m  default  qf  such  distress,  it  shall  be  lawful  for 
any  suck  two  justices  of  the  peace,  to  commit  the  offender  or  cffen- 
ders  to  the  common  gaol  qftne  county,  there  to  remain  without  * 


\''. 
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of  mamprize,  uniil  payment  of  such  sum  or  sums  of  monttf  or  ar* 
rearages  as  aforesaid* 

Allowance  of  the  Account 

Westmorland    -f  JP^^  USED  and  allotved,   (having  been  Jirst 

1  signed  ands  verified  on  oath  by  A.  B.  and 
C.  D.  churchwardens,  and  £•  F.  and  G.  H.  overseers  of  the  poor) 
hy  me,  one  [or,  us  two']  of  his  majesty  s  justices*  of  the  peace  in  and 

for  the  said  county,   the  day  of one  thousand 

tight  hundred  and .  J.  P, 

Churchwardens.']  Rex  v.  Peake,  M.  15  C  2.  1  Keb.  574.  1  Bott,  Churchwarden 
298.  2  AW.  P.  £.  848.     The  churchwarden  was  committed  for  ni*yhepunUh- 
refusing  to  account  for  all  monies  received  and  disbursed  by  him,  *****  ^  ^^^\ 
and  of  all  such  things  as  concerned  his  office.     But  upon  an  ^Jl^iimen"  he* 
habeas  corpus  he  was  discharged ;  for  if  he  be  committed  as  over-  must  be  called 
seer,  it  must  be  so  expressed  in  the  mittimus,  although  to  be  ovancer. 
overseer  be  annexed  to  the  office  of  churchwarden,  for  the  jus- 
tices have  no  power  over  him  as  churchwarden. 

8Aa//  account*]  The  subjects  of  this  account  are  not  only  all  <s  £Hs  c.  ?. 
monies  received  and  paid  by  the  parish  officers,  but  likewise  sums  ^  ^' 
rated  and  assessed,  but  not  received ; — of  all  goods,  chattels,  stock,  i^j  ^*  ^'  ^  ^^' 
and  materials  in  their  hands  or  in  those  of  any  of  the  poor  in 
order  to  be  wrought  and  all  other  things  concerning  their  ofBce. 
The?  are  entitled  to  charge  whatever  they  have  bona  fide  ex-  43  Elii.  c.  2. 
pended  in  providing  work  for  the  children  of  indigent  parents,  §  i* 
and  for  persons  havmg  no  means  of  livelihood,  in  relieving  those 
paupers  who  have  clauns  upon  the  parish,  and  in  the  disposal  of 
the  stock  raised  for  these  purposes :  indeed  it  has  been  said  that  Per  Aahfaurst  J. 
they  may  credit  themselves  with  any  money  expended  for  the  R-  v.  Mickle- 
good  and  on  the  business  of  the  parish..    Of  course  they  are  en-  ^*'**»  ^•l***  ^5* 
titled*  to  charge  whatever  they  have  paid  under  the  direction  of 
a  statute,  or  under  any  order  upon  them  or  other  legal  process,  as 
under  51  Geo*  S.  c.  79.y  52  Geo*  S.  c.  160,  &c.  or  for  costs  of  main- 
tenance, removal^  or  appeal.    But  it  is  not  decided  that  the  ex-  Vide  anta^ 
peaces  of  a  lawsuit,  incurred  by  the.  officers  without  consulting  ^  ^'  I"^-  ^'* 
the  vestry  are  chargeable  in  the  account,  unless  perhaps  where  ^^^^*  P*  ^^' 
the  emergency  of  the  occasion  allows  no  time  for  that  precau- 
tion.   In  order  to  obtain  the  allowance  of  law  expences,  the 
overseers  must  not  have  misconducted  themselves  in  contracting 
them.    In  some  instances  the  statutes  which  direct  the  expendi- 
ture of  money,  authorise  the  overseers  in  express  terms  to  charge 
it  in  their  accounts :  such  are  the  enactments  of  2  &  S  Ann.  c.  6. 
j  2. ;  17  Geo*  2.  c.  5.  §  1. ;   18  Geo*  3.  c.  19.  §  4.  and  22  Geo*  S. 

No  expences  of  their  own  will  be  allowed  lo  the  overseers  be- 
yond what  are  barely  necessary.  Rex  v.  Lord  Ashburham*  2  Nol* 
P»  L*  846.  They  were  formerly  without  the  power  to  charge  a 
Mlaryforan  auistant,  even  though  under  the  sanction  of  the 
vestry ;  Rex  v.  fVdch  and  others,  1  Bott,  812.  but  this  item  is  now 
authorised  by  stat,  59  Geo*  8.  c*  12.  It  is  still,  however,  uaallow-  59  Q.5«  c^  19. 
&hle  to  charge  a  salary  for  their  own  services.  Rex  v.  Glyde,  S  7* 
^M.&S.  828.  po^,  page  190. 

When  the  overseers  nave  advanced  money  for  the  good  and  on  R.v.  Mickla- 
the  business  of  the  parish;  they  may  reimburse  themselves  oiit  of  ^^^  c«»d.  wt^ 

y  4^  1  Bott,  lOS. 
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any  subsequent  rate  made  by  them  during  their  year ;  but  al* 
though  the  money  has  been  advanced  for  fuloirable  law  charges' 
or  any  other  legitimate  expence  not  forming  an  item  of  immediate 
reliei  to  the  poor,  the  rate,  except  in  cases  permitted  by  statute, 
59G.  S.  e.  13.'  as  in  tlie  instance  of  workhouses  under  59  Geo.S.  r.  12.  $  8.  9. 

10.  14.  15.  16.  must  not  be  specified  to  be  for  the  repayment  of 
the  sums  laid  out,  but  for  the  relief  of  the  poor ;  tne  general 
statute  43  Eliz.  not  authorising  any  rate  to  be  expressly  made  for 
any  other  purpose'    Rex  v.  JVavell  and  others,   1  DougL  116. 
1  Bott,  102.  Ta'vonet/s  case,  1  BoiU  102.  n.,  and  cases  there  died. 
RexY.  The  may(r  of  Gloucester^  1  Bott,  103.  5  T.R.  346.     U^  on 
an  appeal  concerning  the  accounts,  it  be  seen  that,  at  the  end  of 
the  year,  one  officer  is  out  of  pockety  while  the  other  has  a  sur- 
plus in  his  hands,  the  sessions  may  direct  the  pajmientof  the  one's 
deficiency  from  the  other's  superfluity ;  and  so  although  each 
officer  acted  for  his  own  township,  if  those  townships  maintain 
their  poor  collectively.    Rex  v.  Ltmehousej  E.  1  Geo*  1.    FoL  22. 
1  Bolt,  310. 
R.  ▼.  Good-  Formerly,  if  an  overseer  neglected  to  pay  himself  while  be  con- 

^^*%  tinued  in  office,  he  lost  whatever  he  had  advanced ;  and  even 

1  Boa^^K        where  he  remained  in  office  several  successive  years,  he  could 
*        not  repay  himself  by  a  rate  in  one  year  what  he  had  advanced  in 
a  year  preceding,  but  was  obliged  to  make  up  the  account  of  each 
year,  with  reference  only  to  uiat  year's  items.  Rex  v.  Goodchtapy 
6  r.  jR.  159.    1  Boity  301.     Still  less  could  he  or  his   executors 
claim  any  repayment  from  his  successors  even  though  the  vestry 
consented.    And  the  reason  was  that  otherwise,  as  the  inhabitants 
of  a  parish  are  a  fluctuating  body,  the  present  inhabitants  would 
be  burthened  with  the  expences  of  the  former.     Taoaney*t  case^ 
Rex  V.  Chichester,  Rex  v.  lAandiUo,  and  the  other  eases  in  1  Bott^ 
102.  n.  Rex  v.  Ware,  Fol.  10.  10  Mod,  104.    Rex  v.  Gaodcheap^ 
supra. 
17  O.  2.  c.  38.       Still,  however,  by  stat.  17  Geo*  2.  c.  38.  $  11.  The  succeeding 
$  11.  overseers  by  levying  and  getting  in  the  arrears  of  any  rate  whico 

their  predecessors  made,  but  from  refusal  or  neglect  of  the  party 
rated  were  unable  to  get  in,  might  and  still  may,  reimburse  the 
advances  of  those  predecessors  to  the  extent  of  the  arrears  so 
41  O.  3.  C.23*  got  in.    And  now  by  stat.  41  Geo.S.  c.23.  it  is  made  lawful  to 
S  9-  reimburse  all  sums  which  the  preceding  officers  may  have  ad- 

vanced during  a  time  when  no  rate  has  been  made,  or  where  an 
appeal  has  been  depending  by  which  the  whole  rate  might  be 
anected.  So  that,  unless  the  non-pa3rment  of  the  rate  have  arisen 
from  the  remissness  of  the  officers  themselves,  (which  being  no 
neglect  or  refusal  of  the  party  rated,  comes  not  within  17  Geo.  2. 
c.  38.  §  IL)  or  unless  the  officers,  having  made  and  collected  the 
rate,  have  been  imprudent  enough  to  assess  it  too  low,  in  which 
event  the  relief  given  by  41  Geo.  3.  c.  23.  §  9.  would  not  be  appli- 
cable, the  proper  advances  made  by  parish  officers  seem  now  se- 
cured to  them,  notwithstanding  any  accident  by  which  they  may 
have  been  prevented  from  repaying  themselves  during  their  year. 
17  G.  2.  Ci  38.  iiie  manner  of  preparing  the  account  is  thus  pointed  oat  by 
i  ^'  17  Geo.  2.  c.  38.  §  1.  It  shall  be  in  writing,  fairly  entered  in  a  book 

or  books  to  be  kept  for  that  purpose  and  signed  by  the  officers. 

In  the  cases  before  this  statute  a  vague  mode  of  settling  seems  to 

'   '  Mve  been  tolerated ;  but  the  statute  now  requires  the  account  to 
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specify  all  sunu  of  money  either  received,  or  rated  and  assessed 
without  having  been  received,  and  ail  goods,  chattels,  stock,  and 
materials  in  the  hands  of  the  officers,  or  of  the  poor  to  be 
wrought,  of  all  monies  which  the  officers  have  paid  and  all  other 
things  concerning  their  said  office.  Walrond's  casCy  1  Bott^  300. 
Rex  V.  Corrockcy  1  Boti,  299- 

The  time  allowed  by  17  Geo,  2.  e,  S8.  §  1.  for  rendering  this 
account  is  fourteen  days  from  the  nomination  of  the  successors. 
Until  the  expiration  of  that  fortnight,  the  parish  has  no  right  to 
call  for  an  adjustment,  unless  where  an  officer  leaves  the  district, 
in  which  case  he  is  required  by  the  same  stat.  §  S.  to  deliver  his 
account  to  some  other  churchwarden  or  overseer,  or  where  he 
dies,  in  which  case  his  executors  or  administrators  are  by  the  same 
section  commanded  to  deliver  over  all  things  concerning  his  office 
to  some  other  churchwarden  or  overseers  within  'iO  days  after 
his  decease.  See  Rex  v.  Egginton,  1  Botty  313.  and  6  Ves* 
jun,  811. 

The  account  at  the  end  of  the  year  shall  be  delivered  by  the  17  g.2.  c.  38. 
churchwardens  and  overseers  to  their  successors  within  fourteen  §  1. 
days  after  such  successors  shall  have  been  nominated.  This  de- 
livery is  not  dispensed  with  by  50G^o.  3.  c.  49.  $  1.  The  old  50G.  9.  c49. 
diurchwardens  and  overseers  shall  submit  the  account  to  two  or 
more  justices  of  the  county  at  a  special  sessions  to  be  holden  for 
that  purpose  within  the  fourteen  days  from  the  nomination  of  the 
succeeding  officers ;  and  such  justices  may  examine  the  matter  of 
such  account,  and  administer  an  oath  or  affirmation  to  the  officers 
of  its  truth,  and  disallow  such  charges  and  payments  as  they  shall 
deem  unfounded,  and  reduce  such  as  they  shall  deem  exorbitant, 
specifying,  upon,  or  at  the  foot  of,  such  account,  every  such 
charge  or  payment  and  its  amount,  so  far  as  they  shall  disallow  or 
reduce  it,  and  the  cause  of  disallowance  or  reduction,  and  they 
shall  signify  their  allowance  and  approbation  under  their  hands, 
and  sign  and  attest^ the  caption  at  the  foot  of  the  account  without 
fee  or  reward.    Lester's  case,  16  Edstf  374. 

This  provision  by  §  6.  is  restrained  from  affecting  parish  offi-  j  9. 
cers  exempted  under  local  acts  from  rendering  such  accounts. 
No  justices  can  commit  a  man  for  not  accounting  before  them,  if 
he  have  accounted  before  any  other  magistrates  similarly  autho- 
rised.   Indeed,  when  accounts  have  been  laid  before  one  set  of  2  NoL  P.  L. 
justices,  no  other  justices  can  meddle,  either  spontaneously,  or  by  847. 
delegation,  to  allow  or  disallow  them,  unless  where  the  Court  of 
K.  B.,  the  matter  bein^  brought  before  it,  thinks  proper  to  put  the 
accounts  into  the  hands  of  less  partial  magistrates.  Rex  v.  Turner, 
1  Botty  299.    Even  the  sessions  have  no  authority  to  interfere  in 
the  original  allowance;  their  jurisdiction  is  only  appellate.    Rex  v. 
Townsendy  1  Bott,  304.    Rex  v.  Bartlett,  1  Bott,  322.      When  a 
parish  extends  into  more  counties  than  one,  or  lies  partly  within 
and  partly  without  the  liberties  of  any  corporate  place,  the  officers  45  Elis.  c  2/ 
of  such  a  parish  shall  make  one  account  before  the  head  officer  of 
the  place  corporate,  and  one  other  before  the  justices  of  the 
county. 

When  the  account  is  thus  passed,  it  remains  for  the  officers 
to  deliver  over  to  their  successors,  *^  all  sums  of  money,  goods, 
chattels  and  other  things,  as  shall  be  in  their  hands."    The  money  43£lii.  c.9. 
in  their  hands,  or  owing  from  them,  they  have  fourteen  days  for  S  ^ 
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17  G.  2.  c.  38.  paying;  the  goods,  chattels,  or  other  things,  they  must  deliver 
§  !•  over  within  ten  days.     The  order  of  the  vestry  will  not  justify 

50  G.  3.  c  99.   ^ena  in  retaining  any  part  of  the  balance,  even  for  parocliitd  pay- 
-^   *  ments ;  for  the  statute  is  imperative  as  to  the  payment  ever  ;  and 

the  vestry  cannot  dispense  with  the  statute.  Rex  y.  Just»  of 
SomersetsJiirey  1  BotU  311.  Besides,  these  payments  may  as  regu- 
larly be  fulfilled  by  their  successors,  when  the  means  are  trans- 
ferred into  their  hands.  For  compelling  payment  of  this  balance 
an  order  may  be  made,  as  it  seems,  by  two  justices;  but  not  by 
the  quarter  sessions,  except  upon  appeal.  Rex  v.  Topsham^ 
1  BoUj  722.  Rex  v.  JVhitear^  1  Bott,  308.  Rex  v.  Bartlelt,  1  Boit, 
322.  That  order  should  be  on  all  the  officers  of  the  year  to  be 
accounted  for ;  and  if  it  be  an  order  on  the  officers  of  the  year 
before  the  last,  it  may  direct  them  to  pay  to  the  present  overseers 
omitting  those  of  the  intermediate  year.  If,  on  an  appeal  re- 
specting the  accounts,  no  order  have  been  made  by  the  sessions 
to  pay  the  balance,  two  justices  out  of  sessions  may  enforce  that 
payment  for  the  balances  are  as  much  ^rears  then  as  before  the 
appeal,  only  the  quantum  is  ascertained.  Rex  v.  Barlletl,  1  Bott, 
322.  Rex  v.  Carter,  1  Bott,  SI*. 
17  G.  3.  c.  38t  §  6.  The  new  officers  having  received  the  book  or  books  con- 
taining the  account,  they  or  one  of  them  must  keep  such  book  or 
books  in  some  public  place ;  and  shall  permit  any  person  there 
assessed  or  liable  to  be  assessed  to  inspect  the  same  at  all  reason- 
able times  for  the  fee  of  6d.,  and  on  demand  shall  give  copies 
th^^reof,  or  of  any  part  thereof  to  such  person,  at  the  rate  of  6d. 
for  every  300  words,  and  in  proportion  for  any  greater  or  less 
58  G.3.  c  69.  number.  Where  there  is  a  vestry,  within  a  parish  or  in  a  town- 
§  6. 7.  56.  ship,  that  assembly  may  direct  in  what  custody  the  account  shall 
ante,  16a  be  kept. 

Balance  must         Such  money  as  shall  be  in  their  hands,  shall  pay  and  deliver 
be  paid  over.       over  to  their  successors."]     Rex  v.  the  Justices  of  Somersetshire, 

M.  8  Geo.  2.  2  Stra.  992.  1  Bott,  311.  2  Nol.  P.L.  357-  Man- 
damus  to  the  justices,  to  grant  a  warrant  for  levying  30^.  17«.  ll(f.» 
being  the  balance  of  the  last  overseer's  account  in  their  hands. 
They  tetum,  that  true  it  is  there  was  such  a'^balance,  but  that  the 
vestry  had  ordered  them  to  retain  it,  and  employ  an  attorney  to 
jsue  for  some  charity  money,  and  get  it  laid  out  for  the  benefit  of 
the  poor ;  that  one  Youns  was  so  employed,  and  the  balance  ex- 
hausted in  fees,  and  that  uie  overseers  had  engaged  to  pay  Young; 
and  for  that  cause  they  had  refused  to  grant  the  warrant.  But  by 
the  Court:  there  must  so  a  peremptory  mandamus;  for  the 
statute  says,  the  balance  snail  be  paid  over  to  the  new  overseers, 
under  a  penalty ;  and  it  is  not  in  the  power  of  the  vestry  to 
dispense  with  the  statute. 
Oveneer  be.  Rex  v.  Eggington,   T.  26  Geo.  3.    1  T.  R.  369.     1  Boti,  313. 

coming  a  bank-   2  Nol<  P-  L.  346.  355.     The  defendant  had  received,  as  overseer 
rapt :  the  ba-     q£  ^^  poor,  4/.  previous  to  his  becoming  a  bankrupt,  which  was  on 
is?  fourtl/n"*     the  5th  December  1785;  but  his  accounU  were  not  made  out  till 
tiays^aAer  his      ^^^  Easter  following ;  and  he  had  afterwards  been  conmiitled  to 
year  is  expired,   gaol  by  two  justices  for  not  paying  over  the  4^  as  the  balance  of 
his  account.    A  rule  was  moved  for,  to  shew  cause  why  he  should 
not  be  discharged,  on  the  ground  that  this  sum  was  a  debt  existing 
previous  to  the  bankruptcuy  and  might  have  been  proved  under  the 
commission,  and  the  de^ndant  had  since  obtained  his  certificate. 
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And  it  was  insutedy  that  when  the  accounts  were  delivered  in,  it 
appeared  that  this  sum  was  received  antecedently  to  the  bank- 
ruptcy, and  might  have  been  ascertained  by  any  parishioner,  so 
as  to  have  enabled  him  to  have  proved  it  under  the  conunission. 
—  Ld  Mandield  C.  J.  This  money  was  deposited  in  the  defend- 
ant's hands  for  the  use  of  the  parish,  which  they  had  no  right  to 
call  for  till  a  fortnight  after  Easier  1786;  therefore,  till  that  time 
be  was  entitled  to  retain  it.  But^  this  debt  only  arises  upon  the 
defendant's  conversion  of  it  to  his  own  use,  which  is  not  till  after 
the  bankruptcy.  Therefore  the  defendant  is  not  entitled  to  be 
discharged.  —  BuUer  J.  This  motion  can  only  be  sustained  on 
the  ground  that  the  parishioners  had  a  cause  of  action  against  the 
defendant  before  his  bankruptcy  ;  but  at  that  time  they  could  not 
have  sued  him  for  this  debt :  and  even  if  this  sum  had  been  kept 
by  itself,  the  bankrupt's  assignees  could  not  have  touched  it. 
llie  defendant  was  a  mere  trustee  for  the  parish,  and  I  cannot 
tliink  that  his  bankruptcy  discharged  him  from  his  office  of  over- 
seer.   Rule  discharged. 

Rex  V.  Sir  J.  Carter  and   others^  E.  31  Geo.  3.    4  T.  R.  246.  Two  jutices 
1  Batt,  314.     2  Nd.  P.  L.  356.  367-     On  an  appeal  a^nst  the  ""7  enforce 
allowance  of  the  accounts  of  Mr.  Ready  an  overseer  oiFareham^  hSmB^hJr^ 
SotUhampton^  the  sessions  disallowed  several  items  in  the  account,  aupcal,  thouch 
amounting  in  the  whole  to  42/.  7s.  id. ;  but  the  order  of  sessions  the ic8sicNM£d 
did  not  proceed  to  direct  Mr.  Read  to  pay  that   sum  over  to  not  make  any 
the  succeeding  overseers.    On  Mr.  Read's  subsequent  refusal  to  o"**'  f**"  P*y- 
pay  over  this  sum,  an  application  was  made  to  two  of  the  defend-  "^^^ 
ants  as  magistrates,  desinng  them  to  enforce  payment  under  the 
43  EL  C.2.  i  2.  4.  and  17  Geo.  2.  c.  38.  §  3. ;  but  they  conceiv- 
ing  they  had  no  authority  to  act,  declined:  whereupon  a  rule 
was  obtained  requiring  them  to  shew  cause  why  a  mandamus 
should  not  issue  to  compel  them,  or  any  two  of  them,  to  receive 
and  proceed  on  the  complaint  against  mr.  Read,  for  refusing  to 
pay  over  the  balance  in  his  han<u.     And  on  their  part  it  was  con- 
tended, that  the  magistrates  had  no  jurisdiction,  as  this  case  had 
been  before  the  sessions,  who  had  made  a  judicial  order  upon  the 
subject    The  43  El.  c.  2.  $  2.  4.  directs  the  overseers  to  pay 
over  the  balance  in  their  hands  to  their  successors  in  four  days ; 
and  in  default  thereof  enables  two  magistrates  to  levy  the  sum  aue 
bj  distress  and  sale  of  the  offender's  goods,  or  to  commit  him  to 
prison.    The  17  Geo.  2.  c.  38.  §  3.  omy  enlarges  the  time  of  pay- 
ing the  balance  to  fourteen  days ;  giving  the  justices  the  same 
power  to  commit  the  defaulters  to  prison,  and  omitting  tlie  levy- 
ing the  balance  by  distress  and  sale.    And  under  both  statutes  an 
appeal  to  the  sessions  is  given  against  the  allowance  of  the  ac- 
counts.   But  the  power  of  the  magistrates  is  confined  to  cases 
where  there  is  no  appeal.    Here  the  prosecutor  chose  to  appeal  to 
the  sessions :  and  tnerefore  he  shoula  pursue  that  remedy  by  ses- 
^ons  process.    And  these  magistrates,  acting  out  of  sessionsy 
tiave  no  power  under,  either  of  these  statutes  to  compel  the  pay- 
nient  of  the  balance  of  this  account.  —  Ld.  Kenvon  C.  J.    It  seems 
to  me  that  these  justices  have  jurisdiction  in  this  case.    The  effect 
of  the  appeal  was  the  ascertaining  tlie  quantum  of  the  arrears ; 
snd  then  the  statute  attaches,  and  enables  the  magistrates  out  of 
seisioos  to  enforce  the  payment  of  the  balance.  —  Grose  3.  (Absent 
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Ashkurit  and  BuUer  Js.)  These  are  as  much  arrears  now  as  they 
were  before  the  appeal ;  only  the  quantum  is  ascertained.  Rule 
absolute. 

Reg.  V.  Hedges,  M.  4  Ann.  2  Salk.  553.  1  Botty  SO*.  2  Nol. 
P.L.  350.  353.  365.  On  appeal  upon  the  stat.of  43  EL  against  the 
allowance  of  the  account  by  two  justices,  the  sessions  ordered  the 
overseer  to  pay  so  much  over,  which  they  adjudged  to  be  in  his 
hands;  and  for  not  doing  this,  they  committed  him.  But  by  the 
Court :  they  should  have  levied  the  arrears  by  distress  and  sale, 
and  in  default  of  distress  have  committed  him ;  for  the  sessions 
must  execute  their  judgment,  in  the  same  manner  as  the  two 
justices  must  do. 

Reg.  V.  Turnery  E.  9  An.  1  BoU,  810.  2  Noi.  P.  L.  S5S.  If 
accounts  are  adjusted,  and  the  overseers  refuse  to  pay  the  ba- 
lance, they  cannot  be  committed  immediately,  but  a  warrant  must 
issue  to  distrain  upon  them ;  and  upon  the  return  thereof  there 
may  be  a  commitment. 

Case  of  the  Borough  of  Banbury,  M.  2  Jac.  2.  1  Bott,  S09. 
Where  four  towns  lie  in  one  parish,  naving  each  an  overseer,  and 
there  being  one  rate  for  the  whole  four,  each  overseer  collecting 
that  of  his  respective  town,  and  the  inhabitants  of -each  being  re- 
spectively assessed  by  their  respective  overseers,  the  justices  may 
order  a  distribution,  where  there  is  a  want  of  money  in  some  and 
a  surplusage  in  others. 

So  in  Rex  v.  Churchwardens  of  Topsham,  1  Boii,  310.  It  was 
held  the  justices  might  order  pa3rment  of  the  balance  to  the 
succeeding  overseers. 

And  in  Rexv.  Limehouse,  E.  1  Geo.  1.  1  Bott,  310.  2  Nol. 
P.  L.  358.  That  one  overseer  should  reimburse  another  where 
the  one  had  a  surplusage,  and  the  other  was  money  out  of 
pocket. 

Until  he  have  made  a  true  account.']  The  Mayor  v.  Church" 
ioardens  of  Northampton,  Carih.  152.  1  Bott,  298.  2  Nol. 
P.  L.  349.  The  mayor  committed  the  churchwardens,  as  over- 
seers of  the  poor,  for  refusing  to  account :  and  the  warrant  of 
commitment  concluded,  until  they  be  duly  discharged  accord- 
ing to  laxo.  The  Court  held  the  commitment  void :  l>ecause  the 
warrant  ought  to  conclude,  there  to  remain  until  they  shall  account^ 
as  the  statute  doth  appoint.  And  the  difference  is,  where  a  mifli 
is  committed  as  a  criminal,  and  where  only  for  contumacy  :  for  in 
the  first  case,  the  commitment  must  be  until  discharged  accord- 
ing to  law ;  but  in  the  latter,  until  he  comply  and  perform  the 
thing  required  ;  for  in  tliat  case,  he  shall  not  lie  till  a  sessions,  but 
shall  be  discharged  upon  performance  of  his  duty. 

Which  account  shall  be  verified  by  oath  before  one  Justice.']  Rex 
v.  the  Justices  of  Middlesex,  H.  19  Geo.  ^.  1  fVils.  125.  1  Bott^ 
300.  2  Nol.  P.  L.  351.  A  mandamus  was  moved  for,  to  be  di- 
rected to  the  justices  to  swear  fVilliam  Carr,  late  overseer  of  the 
poor  of  the  parishes  of  St.  Andreto  and  St.  George  the  Martyr,  to 
the  truth  of  his  account,  upon  an  affidavit  made  by  Carr  that  he 
had  delivered  in  an  account  to  the  justices,  and  was  ready  to  swear 
to  the  truth  thereof,  but  that  they  had  refused  to  swear  him.  On 
behalf  of  the  justices,  it  was  objected,  that  the  account  consisted 
of  gross  sums,  and  that  the  justices  asked  him  some  qu^tiona 
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touching  the  particularsy  which  he  refused  to  answer,  and  there- 
fore they  refused  to  swear  him  to  his  account.  By  the  Court :  a 
vMLndamtu  is  a  matter  of  course,  and  we  cannot  refuse  to  grant  it. 
If  the  justices  have  any  legal  objection,  they  may  return  it  upon 
the  mandamtis.  And  if  any  person  think  himself  aggrieved  by  the 
account,  he  may  have  his  remedy  by  appeal. 

And  ike  said  books  shaU  be  preserved  by  the  churchwardens  and  Books  to  be  de- 
overseersJ]     Rex  v.  Claphamy  T.  24  '&  25  Geo.  2.   1  Wils.  S05.  "^e^ed  to  the 
I  Bott^  301.   2  NoL  P.  L.  359.     A  mandamus  was  granted  to  ^^  oTenecrs. 
oblige  the  old  overseer  to  deliver  over  the  books  of  the  poor  rates 
to  the  new  overseer ;  for,  by  the  Court,  they  are  public  books, 
and  ought  to  be  delivered  over  by  one  overseer  to  another,  that 
all  the  parishioners  may  have  access  to  them,  and  the  overseer 
and  churchwarden  for  the  time  being  ought  to  have  the  custody 
thereof. 

Rex  V.  James  and  others^  H,  5^  G.  3.  2  M.  &  S.  321.  Boit,  The  court  of 
Coni,  55.     A  rule  nisi  was  obtained  in  the  last  term  for  quashing  K.  B.  will  not, 
an  order  of  sessions,  allowing  the  accounts  of  the  overseers  of  "P°"  '^IJ**^*^ 
the  poor  of  the  parish  of  Croydon,  in  the  county  of  Surrey,  upon  ^s*Qn*J  aUow- 
appeal  against  them  by  the  defendants  at  the  last  midsummer-  2„g  overseen* 
sessions.     The  order  of  sessions  was  upon  the  face  of  it  general,  accounu  which 
allowing  the  said  accounts,  and  dismissing  the  appeal  and  farther  u  good  upon 
ordering  that  the  appellants  should  pay  to  the  overseers  40j.  costs.  *^e/*<»  of  it. 
The  defendants,  in  their  affidavit,  on  which  the  rule  was  obtained,  Serite^of  Oioie 
disclosed  several  grounds  of  objection  to  these  accounts :  1st,  occounu  upon 
that  they  contained  charges  of  sums  in  gross  as  monthly  pay-  affidayit. 
ments,  without  stating  the  several  items  of  expenditure  which 
made  up  the  gross  amount,  some  of  which  items  were  stated  to  be 
for  charges  illegal  or  excessive :   2ndly,  that  they  contained  a 
charge  for  a  salary  to  one  of  the  overseers,  &c.     And  now  the 
rule  coming  on  Ld.  EUenborough  C.  J.  interposed  by  enquiring  if 
there  was  any  objection  to  the  order  upon  the  face  of  it ;  for 
otherwise  the  Court  would  not  go  into  the  overseers*accounts  upon 
affidavit.     The  sessions  was  the  proper  forum  for  deciding  such 
matters ;  the  time  of  the  Court  would  otherwise  be  absorbed  in 
taking  parish  accounts.     The  Attorney  General  and  Lames,  in 
support  of  the  rule,  admitted  the  inconvenience  that  would  follow 
from  entertaining  motions  to  revise  the  overseers'  accounts,  if  the 
practice  were  general ;  but  ursed  on  the  other  hand,  the  great  in- 
justice that  might  be  done  if  there  was  no  relief  against  accounts 
so  made  up  as  the  present,  without  specifying  any  particulars. 
And  they  referred  to  Rex  v.  Battel,  a  recent  case,  where  they  said 
the  Court  had  granted  relief  against  the  overseers'  accounts,  upon 
a  rule  obtained  upon  affidavit  Uiat  they  contained  a  charge  for  an 
allowance  paid  to  the  overseer.    Ld.  EUenborough  C.  J.  said,  if 
there  is  likely  to  be  a  defect  of  justice  the  remedy  must  be  by  ap- 
plication to  the  legislature;  for  the  Court  cannot  enlarge  the 
limits  of  its  jurisdiction  in  order  to  supply  a  remedy ;  the  sessions 
have  jurisdiction  over  these  matters  ;  if,  on  the  removal  of  the 
record  by  certiorari,  it  had  appeared  to  be  erroneous,  tills  Court 
would  then  have  acted  upon  it.    Rule  discharged. 

The  following  is  presumed  to  be  aljuded  to  m  argument,  in  the  Rex  v.  Battel, 
above  case,  under  the  title  of  JRear  v.  Battel.    The  rule  for  the  H.  1813.  s  M. 
certiorari  was  obtained  upon  an  affidavit  as  stated,  but  the  case  ^  ^  ^^* 
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as  It  appears,  was  decided  upon  objections  apparent  on  tlie  face 
of  the  order. 
OTeneen  c«n-  Rex  v.  G/yflfe,  //.  53  Geo.  3.  2  M.  &  S.  323.  n.  Dotty  Cant.  55. 
not  charge  in  Upon  a  rule  to  shew  cause  why  an  order  of  sessions  confirmin<; 
formoiwy^pSd  ^^^  accounts  of  John  Hilder  and  others,  late  churchwardens  and 
as  a  ialaiy  to  overseers  of  the  poor  of  the  parish  of  Salehurst,  in  the  county  of 
one  of  the  over-  Sussexy  should  not  be  quashed,  the  order  in  question  appeared  to 
•eera.  be  as  follows :  Upon  the  appeal  of  G.  acainst  the  accounts  of  H. 

and  fV.y  oveVseers,  whereby  he  the  said  G.  objected  to  the  sum  of 
12/.  lOs.  in  the  said  accounts  paid  to  ^.  as  a  salary,  it  is  ordered 
that  the  said  accounts  be  conArmed.  Af^er  argument,  Ld.  Ellen- 
borough  C.  J.  said,  this  rule  may  be  enlarged,  subject  to  a  case 
to  be  stated  as  to  what  the  grounds  for  the  allowance  were,  that 
we  may  ascertain  that  the  sfdair  was  not  meant  as  a  pension  to 
the  overseer,  which  the  law  will  not  allow.  We  have  no  doubt 
on  the  face  of  the  order  that  he  has  no  title  to  a  salary  for  any 
meritorious  services,  or  for  any  services  at  all;  but  we  would 
wish  to  relieve  the  parties  if  it  has  been  paid  in  reality  for  the 
maintenance  and  keeping  of  the  poor.  Perhaps  the  best  way 
will  be  to  quash  the  order,  and  remit  the  case  to  the  sessions  to 
re-hcar  the  appeal.  The  other  judges  concurred.  Order  of  ses- 
sions quashed. 

2.  Of  appeal  against  the  overseers*  accounts. 

4.?  Ells,  c  2.  By  the  43  FMz.  c.  2.  §  6.  If  any  person  shall  find  himself  ag- 

Appeal  against  grieved  by  any  act  done  by  tlie  said  overseers  or  justices,  he  may 
the  account.       appeal  to  the  general  quarter  sessions,  whose  ordar  therein  shiJl 

bind  all  parties. 
17  6.9.C.58.  And  by  17  Geo.  2.  c.  38.  §  4.  If  any  person  shall  have  any  ma- 
terial objection  to  such  account,  or  any  part  thereof,  he  may,  giving 
reasonable  notice  to  the  churchwardens  and  overseers,  appeal  to 
the  next  sessions ;  but  if  reasonable  notice  was  not  given,  then  they 
shall  adjourn  the  appeal  to  the  next  sessions ;  and  the  court  may  or- 
der and  award  to  the  party  for  whom  the  appeal  shall  be  determined 
reasonable  costs,  as  in  cases  of  settlement  by  the  8  &  9  ^r.  3.  c.  30. 
Corporationa,  And  by  §  5.  In  all  corporations  or  franchises,  which  have  not 

^^'  four  justices,  persons  aggrieved  may  ^peal,  if  they  think  fit,  to 

the  next  county  sessions. 
An  appea .  Rex  v.  the  Justices  of  Worcestershire,  K.B.  Michaelmas  term^  1816, 

against  over-  MS.  This  was  a  rule  calling  on  the  defendants  to  shew  cause  why  a 
seert*  accounts  fnandamus  should  not  issue,  commanding  them  to  cause  conti- 
I!!!t!\zi^«.  *    nuances  to  be  entered  to  the  then  next  general  quarter  sessions, 

next  seaaons  ,  t     n  n .%  •!•  ^  t*  *^>    7^    ,  > 

after  allowance    on  the  appeal  of  some  of  the  parishioners  of  Elmly  Lovett  against 

bj  tha  justices,    the  allowance  of  the  accounts  of  one  of  the  overseers  of  the  poor  of 

that  parish,  and  at  such  sessions  to  hear  and  finally  detemune  the 
matter  of  the  said  appeal. — It  appeared  from  the  affidavit  on  which 
the  rule  was  obtained,  that  the  overseers'  accounts  had  been  al- 
lowed by  two  justices  a  considerable  time  before  the  Epiphany 
Sessions,  1816,  so  that  the  appellants  might  have  appealed  to  that 
sessions  if  they  had  thought  fit,  but  no  appeal  was  entered  until 
the  Easier  Sessions,  when  the  court  dismissed  it  on  the  ground 
that  it  should  have  been  entered  at  the  preceding  Epiphany 
Sessions. . 
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Hie  only  question  was,  whetlier,  since  the  17  Geo.^.  r.B8.»  an  a'p^ 
peal  against  overseers'  accounts  must  not  in  every  case  be  entered 
at  the  next  possible  sessions  after  tlie  allowance  ? 

The  court  of  K.  B.,  after  argument,  discharged  the  rule,  observ- 
ing that  Rex  v.  Ld,  Athhumhamj  2  NoL  P,  L.  863.  was  a  pocket 
esse  which  had  never  been  acted  upon,  and  which  had  been  indi- 
rectly over-ruled  in  Rex  v.  Coodef  1  Bottj  281.  which  was  decided 
in  the  very  next  year.  That  Ld.  MansfiekTs  opinion  in  Rex  v 
Coode  was  of  double  authority,  as  he  was  then  reviewing  his  own 
decision  in  Rexv.Ld.  Ashburnham.  The  17  Geo,2,  r.S8.  §4.  hav- 
ing directed  the  appeal  to  be  brought  at  the  next  sessions,  and 
there  heard  and  finally  determined,  must,  according  to  the  rule 
laid  down  in  6  Rep.  20.  that  a  particular  affirmative  statute  re- 
peals a  precedent  ^e/t^a/  statute,  be  taken  to  have  virtually  re- 
pealed the  4*3  Eliz,  c.  2.  ^  6.  as  otherwise  the  provision  of  the 
nGeo.2.  c.  38.  §4.  would  be  rendered  inoperative.  And  unless 
jiuch  a  construction  were  adopted,  it  would  always  be  in  the 
power  of  an  appellant  to  deprive  the  respondent  of  his  costs,  by 
delaying  to  bring  his  appeal  until  after  the  next  sessions,  the  stat. 
Etiz,  giving  no  power  ot  awarding  costs  to  either  party. 

Rex  V.  Bartlett,  T.  7  Geo.  2.   2  Str.  983.    1  Bott,  306.    2  Noi.  Accounts  musf 
P.  L.  360.  365.    An  order  made  at  the  sessions  relating  to  ac-  ■?!»«•»■  *o  h«vc 
counts  of  overseers,  was  moved  to  be  quashed,  because  it  did  not  tiJ^^u^tU^Tbe-^ 
appear  that  the  accounts  had  been  before  the  justices  out  of  ses-  fore  the  appeal, 
sions,  and  they  cannot  come  per  saltum  to  the  sessions.    On  the 
other  side  it  was  said,  that  it  appeared  there  was  an  allowance, 
for  the  appeal  is  said  to  be  against  the  disbursements  and  the 
alltnoance  thereof,  which'  the  Court  will  presume  was  regular.  — 
But  by  the  Court :  It  doth  not  follow,  that  this  was  an  allow- 
ance by  two  justices,  for  the  parish  might  do  it ;  and  therefore,  ^ 
for  want  of  jurisdiction  this  order  must  be  quashed. 

Stat.  50  Geo.  3.  r.49.  §  2.  Provides,  that  if  such  churchvoardens  or  so  0. 3.  c.49. 
overseers,  (as  in  this  act  are  mentioned,  vide  ante,  page  182.)  or  Churchwar- 
^^y  of  them  shall Jeel  themselves,  himself,  or  herself  aggrieved  by  ^*™'  ^^-  '"•^r 
tht  disallowance  or  reduction  of  any  such  charges  or  payments,  and  JJJ'^i^nT**' 
be  desirous  of  appealing  against  any  order*in  that  respect  made  by 
any  such  ttvo  or  more  justices  of  the  peace,  it  shall  and  may  be  /ato- 
ful/or  him,  her,  or  them,  to  enter  an  appeal  against  such  order, 
at  the  next  general  or  quarter  sessions  to  be  holden  next  after  the 
tenth  day  from  the  making  of  such  order,  he,  she,  or  they,  having 
first  paid  or  delivered  over  to  the  succeeding  churchwardens  and 
overseers  such  sum  and  sums  of  money,  goods,  chattels,  and  other 
things,  as  on  the  face  of  the  account  'which  shall  have  been  sub- 
mitted by  him,  her,  or  them,  to  such  two  or  more  justices  in  manner 
aforesaid  shall  appear  and  be  admitted  to  be  due  and  owing  from 
nim,  her,  or  them,  or  remaining  in  his,  her,  or  their  hanas,  and 
having  also  entered  into  a  recognisance  before  one  or  more  such 
justice  or  justices,  with  two  sufficient  securities  to  be  approved  of 
by  such  justice  or  justices  before  whom  such  recognisance  shall  be 
ackncmedged,  in  not  less  than  double  the  sum  or  value  in  dispute, 
to  enter  such  appeal  at  such  next  general  or  quarter  sessions,  and 
abide  by  such  order  as  shall  at  that  or  any  subsequent  sessions  be 
^"^ade  on  such  appeal;  and  it  shall  and  may  be  lawful  for  the  jus- 
tices of  the  peace  assembled  at  such  general  or  quarter  sessions,  on 
proof  of  the  matters  aforesaid,  and  on  the  production  of  such  re- 
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Appeal  by  any 
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Magistrates  of 
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shall  have  the 
same  jurisdic- 
tion as  two  or 
more  justices. 


Proceedings  of 
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nal. 


Not  to  eitend 
to  churchwar- 
dens, &C.  ex- 
empted from 
accounting  un- 
der the  recited 
acts. 


Kor  to  the  city 
of  London. 

Recited  acta 
unless  where  it 
is  hereby  ex- 
pressly men- 
tioned not  to  be 
affected. 


copiisanee  andpro^  of  the  same  having  been  duly  entered  vUo,  to 
adjourn  such  appeal  if  they  shall  see  occasion^  or  to  hear  the  same^ 
and  to  examine  into  and  to  confirm  or  reverse  such  disallowance  or 
reduction  in  the  tohole  or  in  part^  as  to  such  justices  at  such  ses^ 
sions  shall  seem  just  y  and  in  any  such  case  the  saidjustices  at  such 
sessions  may  (if  they  shall  think  Jit)  make  an  order  that  such  church' 
VMrdens  and  overseers  shall  have  the  costs  by  them  incurred  upon 
any  such  appeal^  defrayed  out  of  the  poor  rates  of  the  parish  or 
place  ;  and  the  order  of  the  general  quarter  sessions  in  execution 
of  the  potoers  given  to  them  by  this  act  shall  be  binding  on  all 
parties. 

§  3.  Provides,  that  nothing  herein  contained  shall  take  away  or 
be  construed  to  take  away  any  power  of  appeal  against  any  such 
account,  by  any  other  person  entitled  to  appeal  against  the  same  by 
virtue  of  the  said  recited  acts  or  either  of  them  ;  [viz*  43  Eliz. 
c.  2.  and  17  Geo.  2.  c.  38.] 

§  4*.  Enacts,  *^  that  every  mayor,  bailiff",  or  other  head  officer  of 
every  town  and  place  corporate  and  city  in  Great  Britain,  or  any 
tvjo  magistrates  of  such  town  or  place  corporate  or  city,  being  jus- 
tice or  justices  of  the  peace  respectively,  shall  have  the  same  autho' 
rity  by  virtue  ojf  this  act  within  the  limits  and  precincts  of  their 
jurisdictions  as  is  by  this  act  limited,  prescribed  or  appointed  to 
justices  of  the  peace  of  the  county,  or  any  two  or  more  of  them,  for 
the  execution  of  this  act ;  subject  nevertneless  to  an  appeal  to  the 
general  or  quarter  sessions  in  every  such  town  or  place  corporate  or 
city  respectively  as  aforesaid :  provided  alxvays,  that  in  any  town 
or  place  corporate,  or  city,  where  there  are  not  Jour  justices  of  the 
peace,  it  shaU  and  may  be  lawful  for  any  person  or  persons  where  an 
appeal  is  given  by  this  act,  to  appeal,  if  he  or  they  shall  think  fo^  to 
the  next  general  or  quarter  sessions  of  the  peace  for  the  county,  riding, 
or  division  wherein  such  town  or  place  corporate  or  city  is  situate. 

§  5.  Enacts,  that  no  certioran  shall  be  granted  to  remove  any 
order  or  proceeding  of  any  general  or  quarter  sessions,  or  of  any 
justices,  made  or  haa  under  this  act,  into  any  superior  court  of  r^- 
cord;  but  that  all  orders  and  proceedings  of  such  sessions,  and  all 
orders  and  proceedings  4)f  such  justices  (suyect  to  such  appeal  as 
aforesaid)  under  this  act,  shaU  bejinal  ana  conducive  to  all  intents 
and  purposes. 

§  6.  Provides,  ^*  that  nothing  in  this  act  contained  shall  extend 
or  apply,  or  be  construed  to  extend  or  apply  to  the  accounts  of  any 
churchwarden  or  overseer  of  the  poor  in  any  parish  or  place  where, 
by  the  provisions  of  any  act  or  acts  relating  to  the  poor  of  such 
parish  or  place,  or  by  the  construction  of  any  such  act  or  actSy  such 
churchwardens  and  overseers  are  exempted  jrom  the  rendering  the 
accounts  required  by  the  herein-before  recited  acts  of  the  4fSd  year 
of  the  reign  of  her  late  majesty  queen  Elizabeth,  and  of  the  Ylth 
year  of  the  reign  of  his  late  majesty  king  George  the  second,  or  either 
of  them  ;  any  thing  herein-before  contained  to  the  contrary  notwith^ 
standing:  provided  also,  that  nothing  in  this  act  contained  shaU  ex- 
tend or  be  construed  to  extend  to  the  city  o/* London. 

§  ?•  Provides  also,  that  nothing  in  tnis  act  contained  shall  alter 
or  repeal  any  of  the  provisions  or  regulations  contained  in  the  said 
recited  acts,  or  either  of  them,  other  than  and  except  only  such 
provisions  or  regulations  as  are  expressly  mentioned  in  this  act,  and 
80  far  as  the  same  are  expressly  amended  or  altered  by  this  act. 
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Rex  V.  the  Juitices  qf  Dorsetshirey  H.  53  Geo.  S,     15  JSarf,  200-  Where  over. 

BoH,  Cont.  53.    2  M>/.  P.  L.  364-.    A  rule  was  obtained  in  M.  T.  *^^*  account! 

last,  callini?  upon  the  defendants  to  shew  cause  why  a  writ  of  ^f!?,,"?'  allow- 

j  u     ij         *.   •  J-        *i  ^    "^  ed  till  the  last 

naHoamus   snouid  not  issue,  conimandnig  them  to  cause  con-  ij^y,  that  an 

tinuances  to  be  entered  to  the  then  next  general  quarter  sessions,  effectual  notice 
upon  the  appeal  of  Charles  Boxvles,  against  the  allowance  of  the  of  appeal  to  the 
account  of  JVUliam  Goddard,  as  overseer  of  the  poor  of  the  pa-  ^^^  "***  •^" 
rish  of  the  Holy  Trinity  in  Shaftesbury,  and  at  such  sessions  to  blTen'^^ven'and 
hear  and  determine  the  matter  of  the  said  appeal.  —  This  rule  it  dkL^otlip-" 
was  obtained  on  the  affidavit  of  Bowles,  which  stated  the  ap-  pear  when  tlie 
pointment  of  Goddard  and  Baker  as  overseers  in   1810;   that  party  objecting 
soon  after  the  7th  of  May,  1811,  when  they  ceased  to  be  over-  *»«*  notice  of 
seers,  the  account  of  Goddard's  receipts  and  payments  as  overseer,  JJ^JT  ^r"n".* 
was  submitted  to  the  magistrates  of  tne  borough  of  Shaftesbury  at  ^^^  of  appeaf* 
their  special  sessions  holden  for  the  purpose,  for  their  allowance  of  to  the  next  si|b- 
the  same,  when  Bowles  objected  to  certain  items  in  that  account,  sequent  seMioni 
and  stated,  that  if  they  were  allowed,  he  should  appeal  against  the  ^  ^hlOi  an 
allowance ;  and  thereupon  the  justices  refused  the  allowance  of  of*Mp^rcouM 
the  said  account,  but  did  not  strike  out  the  items  objected  to,  al-  be  given,  was 
leging  that  the  stat.  50  Geo.  3.  c.  ^9.  was  not  imperative  upon  good, 
them,  but  only  authorised  them  to  examine  the  accounts  of  over- 
seers if  they  thought  proper :  That  on  the  8th  of  July  last,  and 
not  before,  the  said  account  was  verified  on  the  oath  of  Goddard 
before  two  magistrates  of  the  borough,  and  by  them  allowed ; 
and  that  the  said  8th  of  July  was  the  last  day  permitted  by  the 
practice  of  the  sessions,  for  gi\in^  notice  of  appeals  to  the  then 
next  sessions,  wluch  were  holden  in  the  same  month  of  Jtdy;  and 
that  the  items  objected  to,  still  remaining  in  the  account,  Boxvles 
gave  notice  of  appeal  against  such  account  and  allowance  to  the 
next  subsequent  sessions  holden  on  the  8th  of  October y  at  which 
sessions,  the  jusdces  conceiving  the  deponent  ought  to  have  ap- 
pealed at  the   former  sessions,   dismissed  the    appeal    on    that 
account.     Tlie  Court  took  time  to  look  into  the  case  of  Rex  v. 
Lord  Ashbumham :  -2  NoL  P.  L.  360.  and  afterwards  Per  Lord 
EUenborough  C.  J.    It  seems  to  the  Court  that  in  every  view  of  the 
case  the  mandamus  should  so,  whether  this  be  a  proceeding  under 
the  Stat.  43  Eliz.  or  under  the  stat.  17  Geo.  2.;  for  supposing  it  to 
be  under  the  stat.  17  Geo.  2.  and  supposing  that  statute  in  this 
respect  to  have  repealed  the  stat.  43  Eliz.  (which  from  the  cases 
cited,  seems  by  no  means  to  be  settled,)  still  under  the  circum- 
stances of  this  case,  we  think  the  July  sessions  could  not  be  con- 
sidered the  next  sessions  for  the  purpose  of  appealing ;  for  the 
allowance  by  the  justices  was  on  the  Sth  of  July,  the  last  day 
when  any  effectual  notice  of  appeal  could  have  been  given  ;  and 
it  does  not  appear  when  the  appellant  had  any  notice  of  such 
allowance ;  and  the  transaction  seems  to  carry  with  it  marks  of 
design  to  defeat  the  appeal.  —  Mandamus  granted. 

By  stat.  54  Geo.^.  c.  170.  §  9.   No  inhabitant  or  person  rated  54G.  ar.  c.  170. 
or  liable  to  be  rated  to  any  rates  or  cesses  of  any  district,  parish,  Inhabiunu  not 
township,  or  hafblet,  or  wholly  or  in  part  maintained  or  supported  ^^  »ncompe- 
thereby  or  executing  or  holding  any  office  thereof  or  therein,  obtain  cas^ou 
shall  before  any  court   or  person,   or   persons  whatsoever,    be  behalf  of  or 
deemed  and  taken  to  be  by  reason  thereof  an  incompetent  witness  against  their 
for  or  against  such  district,  parish,  township,  or  hamlet,  in  any  pa«»^«»« 

VOL.  lY.  o 
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matter  relating  to  such  rates  or  cesses ;  any  law,  usage,  Atatutey  or 

custom  to  the  contrary  in  anywise  notwithstanding. 

The  50  G.  3.  WUliam  Lester  s  case,  16  East,  374.  Bott,  Cont.  57.  CampbM 

c.  49.  which  re-  moved  for  a  habeas  corpus  on  the  behalf  of  fVUliam  Lester,  late  ovcr- 

quires  the  seer  of  the  poor  of  the  parish  of  Paddington,  who  was  detained  in 

churchwardens  ^    ,  ',  1    /•  -^         ^*  •         i  i_    ^        •   _..•         i»  - 

and  overeeen  to  custodv*  under  a  warrant  of  commitment  signed  by  two  justices,  for 
submit  their  not  delivering  in  his  accounts  to  the  succeeding  overseers,  within 
accounts  to  two  fourteen  days  from  the  time  of  their  appointment.  The  warrant 
justices  at  spe-  q{  commitment  recited  the  appointment  of  Lester  as  one  of  the 
be  h^n  wi^  overseers,  and  subsequent  appointment  of  two  persons  to  succeed 
in  the  fourteen  ^^  ^^  ^^^  office,  and  recited  also  the  17  Geo.2.  c.S8.  whereby 
days  appointed  churchwardens  and  overseers  are  directed,  within  fourteoi  days 
bytheiTG.s.  from  the  appointment  of  their  successors,  to  deliver  in  to  their 
c.  38.  for  deli-     successors  a  just,  true,  and  perfect  account,  &c.  to  be  verified 

]!^"i^:^nto  to  ^y  ^*^^'  ^^' »  ®"^  ^^*^  *^  ^^^  ^®®"  ^^^y  P'^Ycd  before  them  the 
the  succeeding  justices,  that  Lester  had  refused  to  make  and  yield  up  to  his  suc- 
oyeiseers,  is  not  cessors  such  account  as  aforesaid,  tvithin  the  time  therein  before- 
a  substitution  in  mentioned,  and  limited  or  appointed  Jbr  that  purpose;  and  then 
lieu  of  th^pro*  ^gn^  ©n  to  direct  that  Lester  should  be  taken  into  custody,  and 
17^  2^  ^t  is  dc^^*^  ^^^  ^6  should  make  and  yield  up  such  account  verified 
cumulative;  and  ^  aforesaid.  —  It  was  contended,  that  the  50  Geo.  3.  c.  49.,  which 
if  the  overseer  directs  the  accounts  to  be  submitted  to  two  justices,  at  a  special 
refuse  to  deliver  sessions^  within  ihe  fourteen  days  appointed  by  the  former  act, 
■"'"<^''*^*^J*J*'  was  substituted  in  place  of  the  obligation  to  dehver  them  over  to 
inioverswa  ^®  succeeding  overseers.  By  the  50  Geo,  3.  the  overseers  who 
wUhin  the  four-  refuse  or  neglect  to  submit  their  accounts  to  the  justices,  are 
teen  days,  be  made  liable  to  be  committed ;  if,  therefore,  they  have  fourteen 
may  be  com-  xiays  allowed  them  for  submitting  their  accounts  to  the  justices, 
nutted  by  two  jj^^  ^^^  ^^gy  ]^q  required  within  that  time  to  deliver  them  over 
reft^  **'*        ^®  ^^^  succeeding  overseers  ?  The  duty  imposed  by  one  act  is 

inconsistent  with  and  would  interfere  with  the  other.  —  Ld.  EUen' 
borough  C.J.  The  provision  in  the  50  Geo,S.  seems  rather  to 
applv  to  the  manner  of  examining  the  accounts  when  yielded, 
leaving  the  accounts  still,  as  before,  to  be  delivered  over  to  the 
succeeding  overseers ;  but  they  are  also  within  the  fourteen  days 
to  be  submitted  to  the  justices  for  examination.  An  ulterior 
means  is  affbrde<\  of  investigating  tliem  before  the  justices,  the 
act  only  means  that  they  shall  be  exhibited  to  the  justices ;  it  is, 
therefore,  for  a  diffisrent  object.  It  is  very  expedient,  that  the 
succeeding  overseers  should  have  the  accounts  delivered  in  to 
them  immediately  from  the  former  overseers,  which  is  the  object 
of  the  17  Geo.2.;  then  the  50  G^o.S.  directs  that  the  account, 
so  to  be  delivered,  shall  be  submitted  to  the  justices  to  be  eifi' 
mined  and  approved  by  them;  that,  therefore,  is  manifestly 
cumulative. —  Le  Blanc  3*  The  churchwardens  and  overseers 
are  to  deliver  in  to  the  succeeding  overseers  their  accounts 
verified  on  oath  before  one  or  more  justices,  who  are  to  si^  and 
attest  the  same;  that  is  provided  for  by  the  17  Geo.  2.  By  the 
subsequent  act  the  accounts  are  to  be  submitted  to  two  or  more 
justices  at  a  special  sessions ;  and  power  is  given  them  to  examine 
and  approve  such  accounts,  and  they  are  required  to  signify  their 
approbation  of  them  under  their  hands,  and  then  to  sign  and 
attest  as  directed  by  the  former  act.  Tliis  provision,  therefore, 
IS  perfectly  consistent  with  the  provision  in  the  former  act.-* 
Rule  refused. 
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Gaff's  casCy  M.  55  Geo.  3.     S  M.  4*  'S*  2^*    .^^  ^^  com-  Commiiment  of 
mitted  to  the  county  gaol  by  warrant  of  two  justices,  upon  com*  <^  pt^rish  coUec 
plaint  made  against  him  for  that  he  having  been  duly  appointed  ^'  ?f  ^®  "^^ 
collector  of  the  rates  for  the  parish  of  Richmond^  pursuant  to  «ol  there  to 
Stat.  25  Geo,  S.  c.  41.  refused  to  account,   and  pay  over  the  remain  untilh* 
monies  coUected  by  him  by  virtue  of  the  act,  to  W,  S,  the  person  should  have 
duly  authorised  to  receive  them ;  and  the  justices  adjudged  that  "^^  « true  ac- 
he should  be  committed  to  the  eaol,  there  to  remain  without  <»"nt»  «nd  un- 
bail  or  mainprise  until  he  should  have  made  a  true  and  fair  ac-  ^  *"  „  She  »id 
count,  and  until  such  money,  as  upon  the  said  account  should  account  Aould 
appear  to  be  remaining  in  nis  hands,  should  be  paid  by  him  or  appear  to  be  re- 
his  sureties  to  W,  S.y  and  they  required  the  keeper  of  the  gaol  maining  in  his 
to  receive  and  safely  keep  him  until  he  should  be  discharged  by  ^"^s,  Jiuuld 
due  course  of  law.    And  because  the  warrant  directed  that  he  or  hU  sureties^ 
sliould  be  detained  **  until  he  was  discharged  by  due  course  of  wa^  held  well/ 
law,"  it  was  contended  that  the  warrant  was  void ;  after  argument,  although  it  oou. 
Lord  Ellenhorough  C.  J.  said,  If  there  was  any  uncertamty  on  eluded  by  di. 
the  face  of  the  commitment,  I  should  have  agreed  with  the  argu-  ^*'**j°«  *'*• 
inent.    But  coupling  the  premises  with  the  conclusion,  is  it  not  Sm^unUl  iw^ 
ia  effect  the  same  as  if  the  warrant  had  directed  the  gaoler  to  should  be  dis- 
detain  the  party  until  he  had  accounted?   We  must  ^ead  the  charged  by  due 
warrant  as  if  the  magistrates  had  in  the  conclusion  recited  over  coune  of  law. 
again  the  adjudication.  —  Le  Blanc  J.   Some  i)recise  authority 
ought  to  be  shewn  to  justify  the  Court  in  adopting  the  objection 
made  to  this  warrant.    When  the  party  has  accounted  and  paid 
over  the  money,  he  will  be  entitled  to  be  discharged  by  due 
course  of  law.    The  prisoner  remanded. 

RexYn  Pascoe  and  another ^  2  M.  Sf  S.  343.  Bott,  Cont.  5B.  If  (he  overseen, 
Mandamus  to  two  justices  of  Comtuall,  to  grant  a  warrant  of  dis-  "^^  allowance 
tress  for  levying  S9l.  13*.  Hid.  upontheeoodsof  D.^.and/J.^.,  «<J>«'fccounta 
late  overseers  of  the  poor  of  Ludyan.    It  appeared  from  the  affi-  ^^^^^^ 
davit  in  support  of  the  rule,  that  the  accounts  of  the  said  overseers,  sions  and  an 
for  the  year  ending  Easter  1813,  were  submitted  to  the  defend-  order  by  the 
ants  at  a  special  sessions  for  allowance,  when  the  defendants  dis-  justices  to  pay 
allowed  several  items,    upon    objection  taken,    amounting    to  ^^^|^ 
43/.  1*,  11^.  and  made  an  order  on  the  said  overseers  to  pay  guccesson,**' 
over  the  same  to  the  present  overseers.    The  late  overseers  ap-  which  order  ia 
pealed  against  the  order  to  the  next  quarter  sessions,  which  confirmed  on 
appeal  was  dismissed  for  want  of  sufficient  recognisance ;  but  ^PP*^*!*  refuse 
notwithstanding  such  dismissal  they  refused  to  pay  over  the  ba-  ^^J  tli*^*tw*" 
lance ;  whereupon,  application  was,  made  to  the  defendants  for  a  yj^^  may'**  . 
warrant  of  distress,  to  levy  the  same  on  their  goods.    Upon  this  issue  their  war.* 
a  summons  issued,  and  the  late  overseers  attended  the  defendants,  nnt  tolery  tlie 
together  with  one  of  the  two  present  churchwardens,  and  two  of  "^  ^^^^ 
the  three  present  overseers,  when  it  appeared  that  they  had  paid  ^n  theoppU* 
overs/.  8*.,  but  refused  to  pay  the  remainder;  whereupon,  the  caUonof  oneof 
defendants  were  reouired  by  one  of  the  present  overseers  to  issue  the  succeeding 
their  warrant  of  distress;  but  as  the  other  two  parish  oflBcers  oTerseers,  al- 
refused  to  concur  with  him  in  such  application,  tne  defendants  though  Ae  rest 
thought  they  had  no  jurisdiction  for  the  want  of  the  concurrence  ^^rfens  m?" 
of  the  major  part  of  the  present  churchwardens  and  overseers,  oTerseers  refat) 
and  thereupon  refused  to  issue  their  warrant.    It  was  stated,  that  to  concur  in 
the  overseer  who  made  the  request,  was  not  able  to  procure  any  such  appllca- 
other  of  his  colleagues  to  concur  with  him.  —  It  was  contended,  ^?"-  therefore, 
upon  the  construction  of  stat.  50  Geo.  3.  c.  49.  that  the  warrant  uci^efusid  Vo 
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taut  such  war-  of  the  justices  could  only  issue  upon  the  application  of  the  major 
rant  upon  iuch  part  at  least  of  the  subsequent  churchwardens  and  overseers, 
application,  the  fhe  Statute  enacts,  ^'  that  in  case  the  late  churchwardens  and 
Court  granted  a  overseers,  or  any  of  them,  shall  refuse,  &c.,  it  shall  and  maybe 
mandamus*         lawful  for  the  subsequent  churchwardens  and  overseers,  by  warrant 

from  any  two  or  more  justices,  to  levy  all  such  sums,  ^c.**     That 
imports  that  the  collective  body  of  the  parish  officers  must  act 
in  this  instance,  for  otherwise  the  statute  would  have  added,  *'  or 
any  of  them,'*  as  it  had  done  in  speaking  of  the  late  overseers. 
There  is  not  any  ground  in  this  case  to  impute  fraud  to  the  over- 
seers who  refuse  to  concur.  —  But  the  Court  said,  that  without 
imputing  fraud  in  tliis  case  they  should  be  restraining  the  mean- 
ing of  the  statute  too  much,  if  they  did.  not  put  it  mto  motion 
upon  the  application  of  any  of  the  overseers ;  that  the  aiischief 
of  a  more  strict  construction  would  be  great,  for  then  the  dissent 
of  any  one  of  the  churchwardens  and  overseers  would  have  the 
effect  of  suspending  the  statute.  —  Rule  absolute. 
S2  G.  3.  c  83.       The  officers  constituted  by  22  Geo.  3.  c.  83.  have,  like  the  church- 
§38.  S5.S4. 12»  wardens  and  overseers,  certain  accounts  to  pass,  and  documents 

to  receive. 
5  4d.  §  46.  The  allowance  by  a  justice  of  the  account  of  the  guar- 

dian under  §  38.  appears  open  to  appeal. 

£)f  tbe  Settlement  of  t^e  ]9ooi;. 

Concerning  the  binding  and  ordering  of  parish  and  other  ap- 
prentices, see  title  Stppicnticee,  Vol.  I. 

Concerning  the  filiation  and  maintenance  of  bastard  children, 
see  title  ISastaiHir,  Vol.  I. 

Concerning  the  ordering  of  servants  and  other  workmen  and 
labourers,  see  title  ftett)ant0,  Vol.  V. 

For  these  fall  in  with  this  title,  no  further  than  as  they  hap- 
pen to  become  poor ;  upon  which  account  their  settlements  are 
nere  treated  of;  but  notning  otherwise  in  particular  conceming 
them. 
S8  O.3.  c  83;        It  is  to  be  noticed  in  this  place,  that  the  stat.  of  22  Geo.  3. 
ante,  p.  166.      c.  83.  establishes  many  new  regulations  with  regard  to  the  main- 
tenance of  the  poor,  but  as  it  is  optional  in  any  parish  or  other 
place,  to  adopt  these  regulations  or  continue  in  the  present  mode, 
It  is  judged  requisite  for  the  present  to  preserve  this  title  unal- 
tered ;   in   Sect.  III.  7.  (antCy)  is  inserted,  an    account    of  the 
said  Stat,  of  22  Geo.  3«  together  with  other  statutes  relating  to  the 
same  subject. 
16  G.  «.  c.  la        It  may  be  proper  here  to  notice  stat.  16  Gfo.  2.  c.  18.  which 
See  R.  T.  Great  enacts,  that  it  shall  be  lawful  for  ex^ery  justice  or  justices  of  the 
?*^Q  r  peace jTor  any  countu,  ridings  city,  liberty,  franchise,  borough,  or 

JiTsdcM  mM       '^^^'^  corporate  within  their  respective  jurisdictions,  to  mc£e,  do, 
cnforoe  theiaws  ^^^  execute  all  and  every  act  or  acts,  matter  or  matters,  thing  or 
reUttng  to  pa-    things  appertaining  to  their  office  as  justice  or  justices  of  the  peace, 
rish  taiea,  ice,     so  fir  as  the  same  relates  to  the  laws  for  the  relief,  maintenance, 
*J[®"^**y  ■"  and  settlement  of  poor  persons;  for  passing  and  punishing  va- 
tbenuMdveL         grants  ;for  repair  of  the  highways  ;   or  to  anif  other  laws  concern- 
ing parochial  taxes,  levies,  or  rates;   notwithstanding  any  such 
justice  or  justices  of  the  peace  is  or  are  rated  to  or  chargeable  with 
the  taxeSf  levies^  or  rates  within  any  such  parish,  township,  or 
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place  qffedtd  Inf  any  such  act  or  act*  of  such  justice  or  justices  as  is  G.  2.  c  18. 
aforesaid. 

§  S.  ProxndeSf  that  this  act,  or  any  thing  therein  contained^  Praviao. 
shaU  not  authorise  or  empotver  any  justice  or  justices  qf  the  peace 
for  any  county  or  riding  at  largCy  to  act  in  the  determination  of 
any  appeal  to  the  quarter  sessions  for  any  such  county  or  ridings 
from  any  order^  matter^  or  thinp  relating  to  any  such  parish^  totvn' 
sh^f  orplace,  tohere  such  justice  or  justices  of  the  peace  is  or  are 
to  charged f  taxedy  or  chargeable  as  aforesaid;  any  thing  herein 
contained  to  the  contrary  in  any  wise  notwithstanding. 

By  Stat.  12  R.  2.  c.  7-   the  poor  were  to  repair,  in  order  to  12  r.  j,  c,  7. 
be  maintained,  to  the  places  where  they  were  iom.  — By  the 
IIH.7*  c.  2.  they  were  to  repair  to  the  place  where  they  last  11  H. 7.  c.  a, 
dweiledy  or  were  best  known,  or  were  bom.    By  the  19  H.  7.- 
f.  12.  to  where  they  were    bomy  or  made  last  their  abode  by  19H.7.  e.iti 
the  space   of  three  years.     B^  the   1  Ed.6.c.S.  this  was  ex-  \Zd,a.  e.9. 
plained  to  be,  where  they  had  been  most  conversant  by  the 
space  of  three  years.    By  the  1  J.  1.  c.  7-  they  were  to  be  sent  to  l  J.  i.  c  7^ 
the  place  of  their  dwelling,  if  they  had  any ;  if  not,  to  the  place 
where  they  last  dwelt  by  the  space  of  one  year ;  if  that  could  not 
be  known,  then  to  the  place  of  their  birth.  —  So  that  there  were 
two  kinds  of  settlement  all  along ;  by  birth  and  by  inhabitancy ; 
first  for  any  indeterminate  time,  next  for  three  years,  then  K>r 
one  year*     And  this  last  continued  to  the  time  of  the  statute  of 
the  13  Sf  14*  C.2.  c.  12.  by  which  afler  reciting  that  "  Whereas  19&  14  C.  s. 
the  number  of  poor  within  England  and  Wales  u  very  great  and  ^  i^* 
burtkensome  $  and  whereas,  by  reason  of  some  defects  in  the  law,  ^9?^  'J**^* 
poor  people  are  not  restrained  Jrorn  going  Jrom  one  parish  to  ano^  S^S  to  luJ*"* 
iker,  and  therefore  do  endeavour  to  settle  themselves  in  those  pa^  other. 
riikei  where  there  is  the  best  stock,  the  largest  commons  or  wastes 
to  build  cottsiges,  and  the  most  woods  for  them  to  bum  and  destroy, 
and  when  they  have  consumed  it,  then  to  another  parish,  and  at 
last  become  rogues  and  vagabonds,  to  the  great  discouragement  of 
parishes  to  jprovide  stocks,  where  it  is  liable  to  be  devoured  by 
strangers}  it  is  enacted,  that  it  shall  and  maybe  lawful,  upon   How  to  be  mi- 
complaint  made  by  the  churchwardens  or  overseers  of  the  poor  of  tied,  coming  to 
any  parish,  to  any  justice  of  peace,  within  4?0  days  afier  any  such  •'^X  tenement 
person  or  persons  coming  so  to  settle  as  aforesaid,  in  any  tenement  ""^!^!*"    • 
under  the  yearly  value  of  ten  pounds,  for  any  two  justices  of  the  J2lu«.   '^^^^  • 
peace,  whereof  one  to  be  of  the  quorum,  of  the  division  xohere  any 
person  or  persons  that  are  likely  to  be  chargeable  to  the  parish  Altered  and  ex- 
shall  come  to  inhabit,  by  their  warrant  to  remove  and  convey  such  plained  by 
person  or  persons  to  such  parish  where  he  or  they  were  last  legally  i  J.  I.  c  17.  fa. 
settled,  either  as  a  native,  householder,  sojourner,  apprentice,  or  ser^  *  *  ^  ^*  *'• 
tant,  for  the  space  of  40  days  at  the  least,  unless  he  or  they  gix)e         '  ^ 
^^^ffident  security  for  the  discharge  of  the  said  parish,  to  be  al" 
l<noed  by  the  said  justices. 

Respecting  foreigners,  the  following  cases  have  occurred.  Foraigiienb 

Cowred's  case,   T.  6  fV.  Sf  M.      Comb.  287.     2  Bott,  17.    A  Mint  be  matn- 
Dutchwoman  and  her  two  children  landed  at  Harwich  from  Hoi*  tained  wbcre 
land,  and  removing  to  another  place,  were  sent  back  to  Harwich  ^hey  m  foond. 
by  an  order  of  two  justices.    Eyre  J.  {Holt  C.  J.  being  absent) 
said,  "  You  must  keep  them  when  you  have  them  for  aught  I 
know ;  fdir  it  seems  to  be  a  case  omitted  out  of  the  statute.'*  Order 
quashed. 
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A  foreiffticr 
may  gain  a  set- 
tlement, and  if 
he  marry  an 
Englishwoman 
she  will  haye  his 
settlement. 


Ipoor; 


§iv. 


A  foreigner 
may  gain  a  set- 
tlement by  oc- 
cupying a 
tenement  of 
lOl.  a-year  for 
40  days. 


Married 
women;, 


Infants  under 
acren* 


Within  forty  days.']  St.  Giles's  v.  St.  Margaret^  E.  2  Geo.  1. 
1  Sess.  Ca.97*  An  Englishvooman  was  married  to  a  foreigner 
who  had  no  settlement  m  England :  the  husband  continued  for 
the  space  of  forty  days  in  a  parish,  irremoveable,  for  that  there 
was  no  place  to  which  he  could  be^  removed ;  and  it  was  urged, 
that  the  wife  continuing  with  him  as  part  of  his  family  for  forty 
dayS)  in  a  place  whence  he  hath  not  a  right  to  be  removed,  gains 
a  settlement  thereby.  But  Ld.  HoU  C.  J.  thought  that  where 
a  person  stays  forty  days  in  a  place  whence  he  hath  a  right  not 
to  be  removed,  that  gams  a  settlement:  otherwise,  where  he  only 
stays  in  a  place,  because  they  do  not  know  whither  to  remove 
him. 

Rex  V.  Eastbourne^  T.  43  Geo.  S.  ^  East,  105.  2  Not.  P.  Z.  134. 
The  person  removed  was  the  wife  of  a  foreigner,  *and  she  was  re- 
moved to  Eastboumef  (the  place  of  her  maiden  settlemeilt,)  from 
the  parish  of  Seqford  where  he  had  for  two  years  before,  and  at 
the  time  of  the  removal,  resided,  and  rented  a  house  of  above  the 
value  of  10^.  exercising  therein  the  trade  of  a  baker;  he  thought 
he  could  exercise  his  trade  better  at  Eastbourne,  and  thereupon 
the  wife  and  children  became  chargeable.  The  husband  ac- 
quiesced in  the  removal,  and  accompanied  them  to  Eastbourne. 
—  The  sessions  confirmed  the  order  of  removal,  and  the  question 
before  the  court  of  king's  bench  was,  whether  a  foreigner  can 
gain  a  settlement  in  this  country.  In  the  argument  in  support  of 
uie  order,  the  above  case  of  ;S^  Giles's  r.  St.'MargarefswBB  cited, 
and  it  was  urged  that  the  13  &  14  C  2.  referred  only  to  the 
poor  of  this  kingdom,  f  •  e,  England  and  Wales.  —  Per  Ld.  Ellen- 
borough  C.  J.  'Diis  man  iras  not  an  alien  enemy,  but  a  German  by 
birth,  an  alien  amy.  And  as  such,  though  he  may  not  take  a 
lease  of  a  dwelhng-house  or  shop,  by  reason  of  the  statute 
32  H.  8.  c.  16.  yet  he  may  occupy  a  tenement  of  10/.  a-year, 
and  carry  on  his  trade  there  like  any  other  person.  Then  if  he 
may  do  so,  he  has  that  interest  which  enables  him  to  gain  a  settle- 
ment by  the  provision  of  the  legislature :  the  law  of  humanity 
obliges  us  to  afford  relief  to  poor  foreigners  to  save  them  from 
starving. —  Laurence  Z.  In  answer  to  the  observation,  that  the 
statute  of  C.2.  did  not  extend  to  any  but  the  poor  of  England  and 
Wales,  said,  that,  "  without  dispute,  Scotchmen  and  Irishmen 
may  gain  settlements  here.**    Both  orders  quashed. 

There  are  several  descriptions  of  persons  who  are  incapable 
of  gaining  any  settlement  by  any  acts  of  Uielr  own.  The  first 
is  that  of  mamed  women,  who,  during  their  marriage  state,  can- 
not by  any  act  of  their  oum  acquire  any  settlement.  What  is  their 
proper  settlement  will  be  considered  in  another  place.  The  next 
description  consists  of  infiuits  under  the  age  of  seven  years. 

In  Rex  y.  Ha^eld,  E.  IS  Geo.  2.  2Bott,  462.  It  was  decided 
that  an  infant  under  seven  could  not  be  removed  from  the  parish 
in  which  his  property  lay ;  and  in  die  case  of  Rex  v.  Houghton  le 

airing,  H.  41  Geo.  3.  1  East^  2^1.  2  Bott,  516.  this  case  was 
verted  to,  and  from  the  observations  which  fell  from  the  judges 
upon  that  occasion,  it  would  seem  that  tkey  considered  the  m- 
fant's  possession  and  not  his  occupation  to  be  the  circumstance 
which  rendered  him  irremoveable ;  for  that  his  occupation  must 
haveheen  merely  imaginary.  See  also  Rex  v.  Cumner.  2Bo^>  18. 
and  2JV0/.P.JL.89. 
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In  Bex  V.  St.  Mary  Cardigan,  6  T.  R.  116.   2  Not.  P.  L.  136.  Pefwnt  tttalnt 
(which  see  post.  tit.  i&rttlnnenc  ht  IParentaceO  Ld.  Kenton  C.  J. 
seemed  to  be  of  opinion  that  persons  attaint  could  not,  while 
attaint,  acquire  any  settlement. 

A  deserter  can,  while  he  is  such,  do  no  act  to  gain  a  settle-  Dewrten.  • 
ment.    Rex  v.  Norton  luxta  Kempseyf  9  East,  206. 

Soldiers  cannot  (while  quartered  in  any  place),  acquire  a  settle-  Mdicn. 
ment  there  by  hiring  and  service.     See  Rex  v.  Beaulieu,  post, 
6ect.Tiii.  2.    But  by  renting  a  tenement  they  may.    See  Rex  Vi 
Brighton,  end  of  sect.  x.  5. 

It  remains  to  be  considered  by  what  methods  a  settlement  may 
be  gained^  which  will  be  done  in  the  following  order ;  —  viz. 

§  V.  Settlement  hy  Birth. 

VI.       ■  Parentage,  and  herein  of  Eman^ 

cipation. 

VII.  ■'  Marriage,  and  herein  of  the  Evf*' 

dence  in  this  and  the  two  preceding  Sections. 
VIII.  ■  Hiring  and  Service. 

IX.  ■        Apprenticeship. 

X,  -^^— —  Renting  a  Tenement* 
XI.  —————  Estate* 

XII. Office. 

XIIL  — — —  Payment  of  Rates. 
XIV.  Of  the  Acknowledgment  of  settlement  by  CertiJ^ 
cate. 
XV.  Belief. 
XVI.  Remaoal  unappealed  against. 

It  will  be  observed  that  sections  V.  VI.  and  VII.,  are  cases 
of  settlements  which  may  rather  be  said  to  be  communicated  to 
than  gained  by  the  parties.  The  six  succeeding  sections  are  cases 
in  which  settlements  are  gained  by  the  parties  by  their  own  im- 
mediate act. 

It  may  be  well  to  preface  the  consideration  of  these  various 
methods  of  gaining  a  settlement  by  noticing  a  late  enactment 
which  is  of  considerable  interest  in  a  general  view  of  the  subject. . 

By  Stat.  54  Geo.  S.  c.  170.  §  1.  after  reciting  in  the  preamble)  54  G.  d.  c.  I7a 
that  divers  local  acts  of  parliament  have  lately  passed,  coRtaining 
enactments  relative  to  the  maintenance  and  regulation  of-  the 
poor,  varying  the  general  law  with  respect  of  particular  districts, 
parishes,  townships,  or  hamlets ;  and  it  is  expedient^  that  some  AH  enactmcBU 
of  such  enactments  should  be  repealed,  and  that  other  provisions  f  °d  proririont 
contained  in  such  acts  should  be  made  general ;  it  is  enacted,  ^ 5?P^V^^ 
"  ThataU  enactments  and  provisions  contained  in  any  act  or  acts  ^^^^^^^i 
of  parliament  since  the  commencement  of  the  reign  of  his  late  mO"  ed  in  local  acu 
jesty  George  the  first,  thereby  any  alteration  is  made,  in  respect  repenled. 
of  gaining  or  not  gaining  a  settlement  within  any  particular' dis' 
trict,  parish,   toxxmship,    or  hamlet,   shall  hcy   ana  the  same  are 
hereby  repealed ;  and  thai  aH  and  every  person  shall  be  deemed 
and  taken  to  have  acquired  and  to  acquire  a  settlement  in  every 
such  district,  parish,  tofomshin,  or  hamlet,  by  any  xoays  or  means 
he,  she,  or  theq  tvould  or  might  have  done,  or  xvould  or  might  do, 
in  case  such  act  or  actSf  or  any  of  them^  had  not  been  made  and 
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54  0. 3.  c  170.  pnued;  and  noiteithttanding  the  same  or  any  ofthtm  art  or  wu  in 

jorce  and  operation.**  . 
Fenon's  born  in      §  2.  Provides,  ''  thai  no  person  shall  be  deemed  or  taken   to 
prisons,  or  acquire  any  settlement  in  any  district^  parish^  townshipj  or  hamlet^ 

houses  licensed  ^^  reason  of  such  person  being  bom  of  the  body  of  any  mother 
for  the  reception  ^^/,^//y  confined  as  a  prisoner  within  the  toalls  of  any  prison; 
®  ''"^"not  to    ^^  ^^y  house  licensed  for  the  reception  of  vregnant  %comenj  in  pur* 


women,  not  w     "-    —,7 ^  ,  'i*"/'!-  i  ^»- 

gnin  a  settle-  suance  of  an  act  made  and  passed  tn  the  thirteenth  year  of  hu 
ment  thereby,     present  majesty's  reign  for  the  better  regtdation  of  lying'tn'hofpitals^ 

and  other  places  appropriated  for  the  charitable  recq>tion  ofpreg" 
nant  ivomen  ;  in  tvhicn  any  such  prison  or  house  shall  be  situated. 
FroTision  re-  f  3-  Provides,  "  that  whensoever  any  person  shall  be  born  of 

spccting  settle-  fj^^  body  of  any  poor  person,  in  any  house  of  industry^  or  house 
"Tb'rth^*'^**^"*/^^  '^  ^^^^^^^^  ^^^  ^^^^  9f  ^he  poor  of  any  district^  parish,  toxvn- 
poorhouse  or  ^^^fy  or  hamlet ,  which  shall  be  locally  situated  in  any  district,  parish^ 
house  of  in-  township,  or  hamlet  contributing  to  the  expenses  of  maintaining  the 
dustrj  belong-  poor  in  such  house,  or  in  any  other  district,  parish,  township,  or 
ing  to  united  hamlet,  not  contributing  to  such  expense,  such  person  shall,  so  far 
parishes.  ^  regards  the  settlement  of  such  person,  be  deemed  and  taken  to 

be  born  in  the  district,  parish,  toxtmship,  or  hamlet,  by  whom  the 
mother  of  such  person  was  sent  to,  and  on  whose  account  the  mother 
of  such  person  was  received  and  maintained  in  such  house, 
Frisoners  for  §  4.  Provides  and  enactSi  "  that  no  person  shall  be  deemed  or 

debt  or  con-  taken  to  gain  any  settlement  by  reason  of  any  residence  within  any 
tempt  not  to  district,  parish,  township,  or  hamlet,  while  he,  she,  or  they  shall 
gain  settlements  ^^  detained  or  confined  as  a  prisoner  within  any  such  distrtct,  pa- 
while  in  custodj.     .,^  ,.         '^  f       i^        *^  ••/  *^y  1*     a 

rish,  township,  or  hamlet,  on  any  civil  process  or  for  any  contempt 

whatsoever" 
No  gate-keeper  J  5,  Provides  and  enacts,  "  that  no  gate-keeper  or  toU'keeper 
or  person  re-  of  any  tumpikc'road  or  navigation,  or  person  renting  the  tolls  and 
toli"hoiueto  residing  in  any  toll-house  of  any  turnpike-road  or  navigation, 
gain  a  settle-  ^hall  thereby  gain  any  settlement  in  any  district,  parish,  tonmship, 
ment  thereby,     or  hamlet.** 

No  person  §  6.  Provides  and  enacts,  *'  that  no  person  or  persons  shaU  gain 

maintained  in     ^^y  settlement  in  any  district,  parish,  township,  or  hamlet,  by  reason 


any  charitable  ^  ^^^  residence  tn  any  house  or  other  awelling'place  provided 
ndn^n'y  sett^  J^^  '^^  ^^^^^^^  Of  ^^  person  or  persons,  by  any  chantaUe  in* 
ment  by  re-        stitution,  while  such  j>erson  or  persons  shall  be  supported  and  main- 


•idence  therein*  tained  at  the  expense  of  such  charitable  institution,  as  an  object  or 

objects  of  such  charity*, 
S9G.B.  e.  12.        And  by  stat.  59  Geo.  3.  c.  12.  $  11.  It  is  enacted,  that  every 
$  !)•  house  and  building  which  shall  be  purchased  or  hired  under  the 

Buildinghired    authority  of  that  act,  (vide  sections  8.  9. 10.  14, 15. 16.  17.  & 

in  thc'paris?  ^^'  ^^^^*  P*6®  ^*^')  ^^^^^  '"  ^^  questions  relative  to  the  settle- 
&c^  hiring  in  ment  of  persons  born  or  lodged  therein,  be  deemed  and  taken  to  be 
questions  of  set-  part  of  tJie  parish  on  behalf  of  which  the  same  shall  be  purchased 
tleroent.  q^  hired,  and  by  which  the  same  shall  be  used  as  a  poorhouse  or 

workhouse. 

§  V.  jSDf  femlemrtit  lip  MtOt* 

Proof  of  Inrth.        It  is  sometimes  difficult  to  prove  the  place  of  the  birth  of  a 

pauper.  The  two  topics  commonly  made  use  of  for  this  purpose 
are  in  their  own  nature  inconclusive.  The  first  question  that  is 
commonly  asked  a  pauper  is,  "  Where  were  you  bom  7'  Unto 
which  it  IS  impossible  (or  him  to  give  a  determinate  answer,  and 
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his  testimony  is  more  or  less  credible  according  to  the  meons  he 

has  had  of  information.    The  parish  register  js  a  proof  not  of  tha 

birth  but  of  the  christening ;  which  are  not  always  in  the  same 

place :  besides  that  the  register  is  no  evidence  at  all  of  the  iden" 

tUy  of  the  person.     In  the  case  of  Creech  St.  Michael  v.  Pitmifi'  The  wttlemcBt 

ster,  E.  14  Geo.  8.   Burr.  S.  C.  765.    2  Botty  IS,     1  Noi.  P.  L.  h  W*^  ™7  be 

293.,  the  mother  of  the  pauper  was  subpoenaed,    but  did  not  P"^*^-^*'^ 

attend ;  and  no  account  was  given  of  her  being  under  any  legal  ^JJ^^^^i^^ter 

disability  of  attending.     For  which  reason  the  sessions  quashed  ofchritt^ngs, 

the  order  of  the  two  justices,  as  not  being  supported  by  the  best  and  by  iden. 

evidence  that  the  nature  of  the  case  would  admit  of.    On  the  tuyiog  the 

other  hand,  a  copy  of  a  register,  taken  from  the  parish  register  povoo. 

o(  PUminsteTf  was  produced.     "  Christenings  1735,  John^  son  of 

John  Every  and  Man/  his  wife,  baptized  December  5."      And 

John  Carter^  one  of  the  witnesses,  swore,  that  the  pauper  lived 

many  years  ago  with  him  the  said  John  Carter;  that  John  Every ^ 

who  lived  in  Pilminstery  and  died  long  since,  was  considered  as 

the  pauper's  father ;  and  that  he  knew  Mary  Every  who  lives  in 

Pitminster^  and  whom  he  understood  to  be  the  pauper's  mother, 

and  has  heard  the  pauper  call  her  mother.    On  its  being  moved 

for  a  rule  to  shew  cause  why  the  order  of  sessions  should  not  be 

quashed,  Ld.  Mansfield  C.  J.   seemed  to  think,    and  so  it   was 

afterwards  determined  on  shewing  cause,  that  this  evidence  was 

sufficient. 

1.  Ofbastardsy  and  their  settlement  by  birth. 

2.  Hovofar  the  settlement  of  bastards  is  affected  by  certificates* 

3.  Whether  bastards  be  removeablejrom  the  mother. 

4.  ()f  legitimate  children^  and  their  settlement  by  birth. 

[Note ;  It  is  not  in  this  place  questioned,  who  shall  or  shall 
not  be  deemed  a  bastard,  but  the  settlement  only  is  considered  of 
such  as  are  first  supposed  to  be  bastards ;  other  matters  relating 
to  them,  as  concemme  their  filiation,  and  maintenance,  and  the 
like,  are  treated  of  under  title  iSastatHtf,  Vol.1.] 

A  bastard  child  is  prima  facie  settled  inhere  born  :  And  this  How  fiur  Imm. 
was  the  ancient  genuine  settlement ;  and  a  person  could  have  no  **^  are  to  be 
other,  until  he  had  resided  for  a  certain  time,  as  is  aforesaid.  !^"if**  ^''•'* 
See  Whitechanel  v.  Stepnev,  Carth.  433.     2  Bott,  12.    .  1  Nol.  ^^"^ 
P'  L.  288.     domner  v.  Muton,  and  Cripplegate  v.  St.  Saviour  s^ 
[fosu  210.  213.)    For  a  bastard  gains  a  settlement  in  its  place  of 
birth  ex  necessitate^  for  being  nullius  JUiuSy  it  cannot  otherwise 
he  provided  for,  except  a  reputed  father  can  be  found. 

But  this  rule  admits  of  divers  exceptions ;  which  are, 

I.  If  a  woman  come  into  a  place  by  privit]^  and  collusion  of  the  Bastard  bora  in 
officers  where  she  belongs,  and  be  there  delivered  of  a  bastard ;  •  piece  by  coU 
such  bastard  gains  no  settlement,  notwithstanding  its  birth.    Sett.  ^"^^^ 
^  Rem.  66. 

And  in  the  case  of  Masters  v.  Child,  3  Salk.  66.  2  Botty  2.  and 
Tetvksbury  v.  Txviningy  2  Botty  1.  It  was  ruled,  that  if  a  woman 
big  with  child  of  a  bastard,  and  settled  in  one  parish,  be  jpersuad- 
^  to  go  into  another,  and  there  be  delivered ;  this  fraud  will 
'^e  the  parish  chargeable  where  the  mother  was  settled,  though 
^e child  were  not  lS)rn  there:  But  if  a  woman  with  child  of  a 
b^tard,  come  accidentally  into  one  parish,  and  be  persuaded  by 
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Sv.l. 


Bastard  bom 
afUr  the  order 
of  remoTal  it 
made  out. 


Bastard  bom 
ivbere  the  re- 
moval of  the 
mother  is  sus- 
pended. 


Bastard  bom  in 
removing. 


Bastard  bom 
after  the  re-  ^ 
moval  which  is 
reversed,  and 
before  the  ap- 
peal* 


If  a  woman 
pregnant  be  re- 
moved by  an 
order,  and  sha 
be  delivered, 
and  there  be  an 
appeal,  and  the 
order  be  revera- 
ed,  the  child 
must  be  tent 


^ome  of  the  parishioners  to  go  into  another  parish,  which  she  doth, 
and  there  be  delivered,  this  shall  not  charge  that  parish  which 
persuaded  her.  So  the  bastards  of  lodgers  are  settled  where 
bom.     Rex  v.  Spitalfields,  E.  12  tV.  1  Ld.  Rai/m.  567.     2Bott,% 

1  Nol.  P.  L.  288. 

(2)  Also,  if  a  bastard  be  bom  under  an  order  of  removal,  and 
before  the  mother  can  be  sent  to  her  place  of  settlement,  being 
hindered  by  water  or  otherwise ;  such  bastard  shall  not  be  settled 
where  so  bora,  but  at  the  mother's  settlement.  Reg.  v.  Ickleford 
M.  10  Ann.  1  Ses$.  C.  33.  Sett.  Sf  Rem.  66.  2  Bott,  9.  1  Nob 
P.L.290.  -    . 

(3)  And  by  35  Geo.  3.  c.  101.  (  6.  **  The  removal  of  persons 
during  sickness  may  be  suspended  ;  and  if  during  such  suspension 
any  unmarried  woman  shall  be  delivered  of  a  bastard  chdd,  the 
settlement  of  such  mother,  at  ^e  time  of  her  delivery,  shall  be 
deemed  the  settlement  of  such  child.  Provided  that  all  acta 
heretofore  made  touching  bastard  children,  or  concerning  the  mo- 
thers or  reputed  fathers  of  such  children,  shall  remain  in  full 
force,  as  well  in  cases  where  by  this  act  the  settlement  of  such 
child  is  directed  to  be  the  same  as  that  of  the  mother,  as  where 
the  settlement  remains  as  it  did  before." 

f4)  Also,  if  the  officers  be  carrying  a  woman  by  virtue  of  an 
oraer  of  removal,  and  she  be  delivered  on  the  road  in  transitu^ 
the  bastard  shall  go  with  the  mother  where  she  is  going  by 
virtue  of  the  order,  notwithstanding  the  birth.  Jane  Grayz  cote. 
E.  1 0  Ann.   SeU.  Sf  Rem.  66.    2  Bott,  3.    1  Nol.  P.  L.  290. 

(5)  Again,  in  the  case  of  Much-Waltham  y.  Peranty  M.  8  W. 

2  Salk.  474.  1  Nol.  P.  L.  290.  A  woman  big  with  a  bastard 
child  was  removed  by  order  of  two  justices  from  Much'fValiham 
to  Peram.  Before  the  next  sessions  she  was  delivered  at  Peram 
of  a  bastard  child.  At  the  sessions  Peram  appealed,  and  the  jus- 
tices adjudged  the  woman  to  be  last  settled  at  Much^Wakhtm, 
and  ordered  her  to  be  sent  back  thither.  After  which  an  order 
was  made,  to  settle  the  child  at  Peramy  which  it  was  moved  to 
quash,  because,  though,  regularly,  bastards  must  be  main- 
tained where  bom,  yet  in  this  case,  where  there  seems  to  be  a 
contrivance,  it  shall  not  be  so.  Where  an  order  is  reversed,  all 
things  happening  subsequent  thereunto  shall  be  avoided  thereby. 
This  child  therefore  being  bom  pending  the  order,  shall  be 
esteemed'  in  law  to  be  bom  in  that  parish  whereunto  the  mother, 
on  the  appeal,  is  retumed  back.  The  court  seemed  to  agree 
to  this,  and  a  rule  was  made  to  shew  cause,  but  none  was 
shewn. 

And  further,  in  the  case  of  Westhury  v.  Cotton^  It.  2  Ann» 
1  Salk.  121.  2  Salk.  532.  2  Bott,  3.  A  woman  big  with  child  was 
removed  by  order  of  the  justices  from  JVestbury  to  Cotton  ;  and, 
pending  the  order,  before  the  next  quarter  sessions,  she  was  deli- 
yered  of  a  bastard  child.  Cotton  appealed,  and  thereupon  the 
order  of  the  two  justices  was  reversed ;  but  the  child  was  sent 
back  to  Coston  as  the  place  of  his  birth.  But  by  the  Court:  The 
birth  at  Coston  did  not  settle  the  child  there,  because  it  was 
under  an  illegal  order  procured  by  Wettbury^  which  order  being 
reversed,  the  matter  is  no  more  than  this,  \&bX  ihev  unjustly  pro- 
cured the  woman  to  go  thither.  And  Hdt  C.  J.  said,  though 
here  b^  no  fraud  in  this  case,  yet  here  is  a  wrongftil  removal)  and 
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the  reversal  makes  all  void  ab  initio:  Fraud,  or  not  fraud,  is  not 
jnaterial  in  this  case ;  but  the  settlement  of  the  child  depends 
upon  the  removal ;  for  if  that  was  wrong,  they  shall  not  ease 
themselves  by  h.   See  also  Bareham  v.  Waltham,  2  Botty  2. 

(6)  So  also,  by  Uie  statute  of  the  17  Geo.  2.  c.  5.  §  25.    Where  Bastard  bom  in 
any   woman    wandering  and  begging,  shall   be  delivered  of  a  •state of 
child,  in  any  parish  or  place  to  which  she  doth  not  belong,  and  ^^■«''*n<7« 
thereby  becometh  chareeable  to  the  same ;  the  churchwardens  or 

overseers  may  detain  her,  till  they  can  safely  convey  her  to  a 
justice  of  the  peace.  And  if  such  woman  shall  be  detained  and 
conveyed  to  a  justice  as  aforesaid,  the  child  of  which  she  is  deli- 
vered, if  a  b&Htard,  shall  not  be  settled  in  the  place  where  so 
bom,  nor  be  sent  thither  for  want  of  other  settlement  by  a  pass ; 
but  the  settlement  of  such  woman  shall  be  deemed  the  settlement 
of  such  child,  (a) 

(7)  A  child  bom  in  the  house  of  correction  shall  be  sent  to  the  Bastard  bom  in 
place  of  its  mother's  settlement.     Sucldey  v.  Whitbom^  2  Bulst.  the  boaae  of 
358.    2  Botty  2.   See  54  Geo.  S.  c.  170.  §  2.  ante,  p.  200.  cmrection. 

And  in  the  case  of  Elsing  and  the  County  Gaol  of  Hereford,  In  prison. 
I  Sess.  Ca.  94.  1  NoL  P.  L.  290.     A  bastard  was  born  in  the 
county  gaol :  Resolved,  that  the  settlement  was  with  the  mother. 
See  54  Geo.  3.  e.  170.  §  2.  ante,  p.  200. 

(8)  By  20  Geo.  S.  c.  36.  All  bastard  children  bom  in  the  house  fio  G.  J.  e.  36. 
of  industry,  of  any  hundred,  or  other  district,  Incorporated  by  act  J"  ••>•  boosaof 
of  parliament  for  the  relief  and  employment  of  the  poor,  shaU  be  J"**"**^  ^J.*"* 
deemed  to  belong  to  the  pariah  or  place  where  the  mother  of  dj^ct'* 
such  bastard  child  was  legally  settled. 

(9)  By  S3  Gfo.  3.  c.54.    for   the    encouragement  and  relief  as  6. 5.  c.  54. 
of  friendly  societies.    §  25.  Every  child  which  shall  be  bom  Bastanl  bora 
a  bastard  in  any  parish  or  place,  the  mother  whereof  shall  at  the  ""^*'  *•  •? 
time  of  the  birth. of  such  cnild  be  a  member  of  any  such  society,  frfLSw^M?'"^ 
and  be  residing  in  sudi  parish  or  place  under  the  authority  of  cieties.  "see 
that  act;  such  child  shall  have  the  same  settlement  which  the  mo-  VoLIl.  p.  478. 
ther  had  at  the  birth  of  such  child :  any  law,  usage,  or  custom  to 

the  contrary  notwithstanding. 

Rex  V.  IdUy  M.  59  Geo.  3.  2B.8^  A.  149.    Removal  of  Mary  arj  g.5.  c54* 
Wadcy  and  her  bastard  child  from  the  township  of  Idle  to  the  not  repealed  by 
township  of  Ratoden ;  the  sessions  confirmed  the  order  as  to  the  ^^  ^-  ^'  ^  ^o^* 
mother,  but  discharged  it  as  to  the  child,  subject  to  the  opinion 
of  the  Court  of  K.  B.  on  the  following  case.    The  pauper  Mart/ 
Wade^B  settlement  was  admitted  to  be  m  the  township  ox  Ratoden, 
derivatively  under  her  father  John  Wade.    For  several  years 
prior  to  the  4th  October,  1817,  the  said  John  Wade,  was  an  effi- 
cient member  of  a  friendly  society,  legally  established  in  pursu- 
ance of  the  act  passed  in  the  33  Geo.  3.  mtituled,  <*  An  Act  for  See  Vol.  IT* 
i^e  encouragement  and  relief  of  Jriendltf  societies.**    And  on  the  P«<71. 
4th  October,  1817,  a  certificate  as  to*  that  fact  was  duly  made  and 
given  by.  the  president  and  stewards  of  the  society,  and  the  same 
was  afterwaros  duly  verified  before,  and  certified  by,  a  magistrate, 
according  to  the  provisions  of  the  several  statutes  made  concern'* 


[a)  For  the  metho^of  proceedmff  by  rach  justice,  and  the  form  of  the  reoordy 
^  him  piopcr  to  b«  made,  wtm  title  QXttlAUXfi,  VoL  V.  %  ziv*  p.  515. 
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R.  ▼.  Idle.         ing  friendly  socletlee.    [The  case  then  proceeded  to  set  out  the 

certificate,  which  was  in  all  respects  regular.]  This  certificate,  and 
the  verification  thereof,  were,  on  the  7th  October y  1817,  delivered 
to  the  churchwardens  and  overseers  of  the  poor  of  the  township 
of  Idle.  The  bastard  child  was  bom  in  that  township  on  the 
19th  November^  1817,  whilst  John  fVade,  and  his  family  ^of  which 
the  said  Mary  Wade  was  then  a  member)  were  residing  there 
under  the  authority,  or  supposed  authority,  of  the  certificate  and 
the  acts  relating  to  friendly  societies.  After  argument,  Abbots 
C.  J.  said,  I  am  of  opinion  that  the  original  order  of  the  two  ma- 
gistrates was  good,  and  that  the  sessions  were  mistaken  in  their 
judgment.  It  has  been  argued  that  the  friendly  society  act  was 
repealed  by  the  subsequent  act  of  the  35  Geo.  3.  c.  101,  which 
provides  that  no  person  shall  be  removable  from  any  parish  until 
actually  chargeable,  and  thus,  it  is  said,  rendered  wholly  unne- 
cessary the  former  protection  by  certificate  under^  the  nriendly 
society  act.  But  I  tliink  that  is  not  so  :  for  it  may  be  very  con- 
venient, notwithstanding  the  effect  of  the  35  Geo.  3.  to  keep 
the  provisions  of  the  33  Geo.  S.  in  force.  In  many  cases,  a 
labourer  who  might  wish  to  come  into  a  parish  might  not  be 
able  to  obtain  employment  there,  for  fear  that,  by  so  doing, 
he  might  bring  burdens  upon  the  parish.  But  if  he  came 
with  a  certificate  from  a  friendly  society,  that  fear  would  be 
removed.  It  would,  therefore,  be  depriving  the  members  of 
such  societies  of  a  material  benefit,  if  we  were  to  hold 
the  35  Geo,  3.  to  be  a  virtual  repeal  of  the  provisions  of  the 
33  Geo.  3.  Then  the  question  arises,  who  are  the  persons  protected 
by  the  latter  act  ?  The  object  of  the  act  being  to  facilitate  the 
finding  of  employment,  it  should  receive  a  liberal  construction. 
I  think,  therefore  that  the  certificate  granted  to  the  head  of  the 
family  protected  not  only  him,  but  also  all  the  members  of  the 
family,  and  placed  them  in  the  same  situation  iA  which  he  stood. 
If  so,  then  they  would  not  be  removable  till  they  became  actually 
chargeable.  According  to  the  authority  of  the  case  of  Jtex  v. 
Great  Yarmouth,  (8  T.  R.  68.)  this  woman,  imder  the  circum- 
stances stated  to  us,  was  removeable ;  but  although  that  was  so, 
still  it  may  be  very  questionable,  whether,  in  this  particular  case, 
the  parish  officers  were  bound  to  jemove  the  mother  ?  There  is 
an  obvious  distinction  between  the  effect  of  a  certificate  under 
the  33  Geo.  3.  and  that  of  one  under  8  &  9  fT.  3.  For  the  former 
of  these  two  statutes  enacts,  '<  that  every  child  born  a  bastard  in 
a  parish  during  the  mother's  residence  therein  under  tlie  authority 
of^  that  act,  shall  have  the  same  settlement  as  the  mother.*'  The 
attention,  therefore,  of  the  parish  officers,  would  naturally  not  be 
called  to  the  situation  of  a  woman  residing  under  a  certificate 
granted  under  33  Geo.  3. ;  and  I  think,  therefore,  that  they  were 
justified  in  not  removing  in.^this  case.  No  inconvenience  can 
arise  to  the  other  parish  from  this ;  for  if  the  mother  had  been 
actually  removed,  the  child  would  have  been  born  in  their 
parish,  and  so  would  have  been  settled  there.  They,  therefore, 
are  placed  in  no  worse  situation  by  our  holding  that  the  child 
shall  follow  the  mother's  settlement,  though  she  was  not  removed. 
I  think,  therefore,  that  the  parish  ofiicers  were  not  bound  in  thb 
case  to  remove  the  mother,  and  that  the  child  being  bom  in  Idle, 
whilst  the  mother  was  residing  there  under  the  authority  oi  the 
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3S  Geo.  3.  c.  54.,  followed  her  gettlement  in  Rawien^  and  that  the 
order  of  sessions  was  therefore  wrong.  —  Order  of  sessions 
quashed. 

(10)  By  13  Geo.  3.  c.  82.  §  5-  A  bastard  born  in  a  lying-in  hospi-  ug.S.  e.8«. 
tal  shall  follow  the  mother's  settlement.     [But  as  it  may  happen  Bastard  born  in 
that  the  mothers  settlement  is  not  known,  and  there  may  be  diffi-  > lying-in 
culties  upon  the  parish  where  such  hospital  is  situate,  in  remo-  ^^''P'^'* 
Tals  and  appeals  concerning  such  settlement,  it  is  enacted,  that 
no  such  hospital  shall  be  established  without  licence  from  the  jus- 
tices in  sessions.]  See  54  Geo.  3.  c.  170.  §  2.  ante,  p.  200. 

JFotinWn00,  see  post.  p.  212. 

9.  ^oto  baiaitarli0  are  afktuh  bp  €tvti&tam. 

New    Windsor  v.  WhUe   WaUkam,   T.SGeo.l.    1  S/ra.  186.  Bastard  born 
2Bott,577.    2  NoL  P.  L.  123.    The  parish  of  fVhite  Wdtham  "^^^^ 
gave  a  certificate  to  a  man  and  a  woman  supposed  to  be  his  wh«ri  bof^T**^ 
wife,  with  which  they  went  into  the  parish  of  New  Windsor^  and 
had  there  six  children.  Afterwards,  the  woman  swearing  they  were 
never  married,  the  question  was,  whether  (uj^on  that  supposition) 
the  children,  as  bastards,  should  be  settled  in  the  parisn  where 
they  were  bom,  or  in  the  parish  which  gave  the  certificate  with 
their  fiither  and  mother  ?  And  by  the  Court :  There  is  no  doubt 
but  the  bastard  of  a  certificate  person  is  settled  in  the  place  of 
his  birth,  for  he  is  not  such  an  issue  as  will  follow  the  settlement 
of  his  fathei;  or  mother,  neither  is  such  bastard  his  or  her  child 
within  the  intention  of  the  statute,  so  as  to  be  sent  back  with  the 
parent. 

But  in  this  case  the  point  turned  chiefly  upon  the  certificate's  A  bastard  does 
being  conclusive;  (for  as  the  parish  had  given  a  certificate  with  not  come  within 
the  man  and  woman,  as  husband  and  wife,  the  Court  held,   that  !j*'"^'*'i'*2^ 
they  were  not  afterwards  to  be  admitted  to  dispute  the  validity  of  jn^thecerSaarto 
such  marriage,  and  adjudged  the  children  to  be  settled  in  the  acts,  and  there- 
parish  granting  the  certificate) :  Therefore  in  the  case  of  Hilton  fore  if  a  certi- 
V.  Lidlinchy  T.  16  Geo.  2.    2  Sess.  Ca.  170.    2  Stra.  1168.  Burr.  ficat«l  woman 
S.  C.  187.  2  Bott,  5.    The  question  came  under  debate  again  ;  j!^"J^^.* 
which  was  thus :   A  single  woman  went  into  the  parish  of  Lid'  *^  settled  wlwre' 
/iRcA,  with  a  certificate  from  Hilton  ;  lived  there  a  year,  and  then  bom,  and  not  in 
had  a  bastard  child.    The  sole  question  was,  whether  the  child  the  certificating 
should  be  settled  in  the  parish  where  born,  or  in  the  parish  giv-  parish. 
ing  the  certificate?   By  the  Court :  The  certificate  must  be  taken 
to  be  good,  and  all  fraud  to  be  laid  out  of  this  case,  it  being  a 
year  that  she  dwelt  in  the  parish,  before  she  was  delivered  of 
the  child ;  and  wherever  this  Court,  in  determining  a  settlement, 
adjudges  upon  the  point  of  fraud,   that  fraud  must  be  expressly 
stated ;  for  as  fraud  is  odious,  it  is  never  to  be  presumed.     The 
cases  hitherto  adjudged  as  to  this  point  have  either  depended  on 
point  of  fraud,  or  an  illegal  removal.     So  where  the  child  is  born 
in  a  gaol,  he  shall  be  settled  in  the  parish  where  his  mother  is ; 
for  she  shall  be  construed  to  be  in  custody  of  the  law,  and  in  all 
other  respects  a  parishioner,  see  Elsing  v.  County  Gaol  of  Here^ 
fordy  ante,  p.  203.     But  the  present   case    stands    entirely   on 
the  8  <^  9  W.  which,  for  the   encouragement  of  labour  and  in- 
dustry, gave  power  pf  removing  persons  by  certificate,  which  cer- 
tificate obliges  the  parish  to  whom  given  to  receive  and  continue 
them  in  that  parish,  till  they  become  actually  chargeable,  and 
^en  such  person  is  to  be   removed,  together  with  his  or  her 
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And  if  the  cer- 
tificate under- 
takes to  provide 
for  a  woman 
and  her  cfiUd, 
she  being  then 
pregnant  of  a 
bastard,  the 
child  ia  settled 
in  tlie  certifi- 
cated parish. 


Jamilt/y  and  In  another  place,  with  his  or  her  children^  to  the 
place  from  whence  the  certificate  was  brought.  The  question 
then  is,  whether  the  bastard  is  included  under  the  words  fatnilif 
or  children  f  And  we  take  it  he  is  not ;  for  the  law  takes  no 
notice  of  bastard  children,  they  are  ^ii  nuUiuSf  JUiijpopulij  and 
are  primd  facie  settled  where  bom« 

Rex  V.  Wyke,  T.  19  &  20  Geo.  2.  Burr.  S.  C.  264.  2  BaU,  6. 
1  Nol.  P.  L.  289.  Two  justices  made  an  order  for  the  re- 
moval of  John  Cation^  otherwise  Speight^  being  a  bastard, 
from  JVyke  to  Uipperholm^  the  place  of  his  birth.  Upon  appeal, 
the  sessions  quasned  that  order.  The  case  was:  Sarah  Cat" 
toHy  mother  of  the  pauper,  came  on  the  25th  of  March  by  cer- 
tificate from  Shelfe  to  Hipperholm,  being  then  pregnant  with  a 
bastard  child,  namely,  the  said  John  Cation^  otherwise  Speishty 
the  pauper ;  and  was  afterwards,  in  AprU  following,  deliverea  of 
him  at  Hipperholnif  The  sessions  being  of  opinion  that  the  said 
John  Catton,  the  pauper,  by  reason  of  the  said  certificate,  did  not 
gain  a  settlement  in  Hipperholm  where  he  was  bom  a  bastard  as 
aforesaid,  discharged  tne  original  order.  The  certificate  itself 
was  returned  by  the  certiorari^  which  undertook  that  Shelfe  should 
provide  for  her  and  her  child,  whenever  they  should  become 
chargeable.  It  was  moved  to  quash  this  order  of  sessions,  upon 
this  objection,  that  the  justices  at  the  sessions  had  mistaken  the 
law;  in  support  whereof  was  cited  the  case  o£  HiUonv.  Lidlinch* 
On  a  rule  to  shew  cause,  the  counsel  on  the  other  side  insisted,  that 
Shelfe  was  the  last  legal  place  of  settlement  of  the  ptfuper.  And 
they  argued  that  this  case  was  clearly  distinguishable  from  that  of 
Hilton  V.  Lidlinch.  For  here  the  woman  is  stated  to  be  then 
pregnant  with  a  bastard  child,  and  the  certificate  expressly  un- 
dertakes to  provide  for  her  and  her  child;  so  that  Shelfe  plainly 
had  this  very  child  in  contemplation,  no  other  child  bemg  namecl 
or  hinted  at.  Unto  which  it  was  answered,  that  by  the  express 
resolution  in  the  case  of  Lidlinch,  a  bastard  of  a  certificate  wo- 
man is  settled  where  bom ;  and  fraud  shall  never  be  presumed 
where  it  is  not  stated.  The  question  therefore  is,  whether  the  un- 
born bastard  is  to  be  considered  as  certificated  ?  'Tis  true,  a  cer- 
tificate is  conclusive  against  the  parish  who  gives  it :  but  that  is 
only  in  such  points  as  are  included  in  the  certificate.  This  certi- 
ficate, undertaking  to  provide  for  her  and  her  child,  must  mean  a 
chUd  in  being.  If  she  had  no  other  child,  they  should  have  stated 
the  matter  specially.  —  Ld.  C.  J.  Lee  and  Mr.  J.  Wright  agreed, 
that  they  must  take  the  child  referred  to  by  the  certificate  to  be  a  le- 
gitimate child  then  in  being.  And  Mr.  J.  Foster  observed,  (to  which 
observation  the  other  two  justices  agreed,)  that  it  did  not  at  all 
appear,  that  the  parish  who  gave  the  certificate  kneo3  that  the 
woman  was  then  with  child :  and  he  added,  that  there  were  many 
instances  where  women  were  near  their  time,   without  being 

'  known  to  be  so.  The  counsel  for  Hipperholm  proposed,  that  it 
should  go  back  to  the  sessions  to  be  more  fully  stated :  but  their 
opponent  said,  and  the  Court  agreed,  that  could  not  be  done  with- 
out consent ;  and  the  counsel  for  Wyke  refusing  to  consent,  the 
Court  were  of  opinion  that  the  rule  must  be  made  absolute.  The 
order  of  sessions  therefore  was  quashed,  and  the  original  order 
affirmed,  adjudging  the  settlement  to  be  at  Hipperholm  where  the 
pauper  was  born. 
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Rex  v.Ipshy  M.  10  Geo*  3.    Burr.  S.  C   650.    2  BoU,  6*  Bastard  i>orn 
2  jYo/.  P»  L.  123.     ^nn^  Causier  came  into  the  parish  of  Ihsle^f  under  a  certlfi- 
with  a  certificate  from  Studlei/  in  the  words  following :  "  To  the  *^*®»  including 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  Ipsiej/  ;  ^hi^'awoiMn 
we,  the  churchwardens  and  oyerseers  of  the  poor  of  tlie  parish  of  whom  UieyTute 
Studleyy  do  hereby  certify,  own,  and  acknowledge  Ann  Causier y  to  be  unmarried, 
spinster,  and  the  child  or  children  that  she  now  goeth  with,  to  be  is  at  the  tiine 
our  inhsd)itant8  legally  settled  with  us  in  our  said  parish  of  Studle^  :  P»]y»nt.  i«  ••t- 
And  if  at  any  time  hereafter  the  said  Anne  Causier,  or  her  child  S^.'"pJ^**' 
or  children  which  she  now  goeth  with,  shall  become  chargeable  P*™"- 

to  and  a&k  relief  of  your  said  parish  of  Ipslei/f  we,  the  said  church- 
wardens and  overseers  of  the  poor  of  our  said  parish  of  Studleu, 
do  hereby  promise  for  ourselves  and  successors,  that  we  will, 
when  requested  by  any  of  you,  receive,  relieve,  and  provide  for 
them,  as  our  inhabitants,  according  as  the  law  in  that  case  re- 
quires.** The  child  was  bom  at  Ipslej/,  within  about  a  month  after 
she  came  to  reside  there  under  tne  certificate.  It  was  argued, 
that  the  certificate  in  this  case  could  not  operate  as  to  the  un- 
born child,  but  that  the  child  wa3  notwithstanding  settled  in  the 
place  where  it  was  born :  that  this  was  not  a  certificate  within  the 
act  of  8  &  9  ^.  c.  30.  The  undertaking  relates  to  a  non-entity, 
an  embryo.  An  unborn  child  cannot  be  personally  certificated. 
It  is  no  part  of  the  parent's  family.  And  the  act  obliges  only  the 
certifying  parish  to  provide  for  tne  pauper  mentioned  in  tlie  certi- 
ficate, together  with  his  or  herjamih ;  and  a  bastard,  in  the 
sense  of  Uie  act,  is  part  of  no  person  s  family.  —  But  the  Court 
were  clearly  of  opinion,  that  the  parish  of  Studley  was  bound  by 
this  certificate,  which  (a)  takes  notice  of  the  woman's  being  then 
unmarried  and  with  child;  and  acknowledges  the  child  she  then 
went  with  to  be  legally  settled  with  them  in  their  parish.  And  Ld. 
Mansfield  observed,  that  the  woman  was  very  big  with  child ;  and 
was  understood  by  both  parishes  to  be  so :  and  Studleu  expressly 
proraised  to  provide  for  the  infant  she  then  went  witn.  There- 
fore they  ought  to  be  bound  by  their  certificate.  An  infant  in  ventre 
sa  mere  may  be,  to  a  variety  of  purposes,  considered  as  born. 

Rex  V.  Mathon  ,T.  37  Geo.  3.  7  T.  R.  362.  2  Bott,  10.    1  Nol.  But  sudi  certi- 
P.  L.  288.  289.  R.  Cagear  and  his  wife  and  four  children  were  ficate  must  ex- 
removed  from  Cradle^  to  Mathon.    The  sessions  confirmed  the  P««dy  »tete  the 
order,  and  stated  the  following  case :  —  Margaret  Cagear,  single  T[®"J*°  *?  *^ 
woman,  being  settled  at  Mathon,  and  being  then  pregnant  of  an  ^^  and 
illegitimate  child  that  was  afterwards  bom  a  bastard,  went  to  query,  even 
Cradle^  in    1738,    under  a  certificate   from   Mathon,    wherein  then,  if  it  will 
the  parish  officers  of  Mathon,    ''for  themselves  and  their  sue-  e»i«n<ltoachild 
cessors,   with  the   consent  of  tlie  parishioners,   engaged  to  re-  ^^*°°*  ^^^'^ 
Ueve  and  receive   Margaret    Cagear  with   the  child  of  which 
*he  was  then  pregnant,  and  all   other  children  that  she  might 
thereafter  have,  until  she  or  they  should  acquire  a  subsequent 
(settlement,  whenever  she  or  any  of  them  should  become  charge- 
able."   M.  Cagear  resided  in  Cradley  under  that  certificate  until 
^^^  death ;    and  in  1746  had  the  present  pauper  R,  Cagear  an 
illegitimate  child,  who  continued  to  reside  in  Cradley  until  re- 
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Bastard  not  to 
b«  remoTed 
whilst  a  iiura« 
child. 
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moved  by  the  present  order,  without  having  done  any  act  to  gain 
a  settlement  for  himself.  —  In  support  of  the  order  of  sessions  the 
above  case  of  Rex  v.  Ipsley  was  cited,  and  it  was  urged,  that  there 
was  the  same  reason  to  extend  the  present  certificate  to  this  pauper ; 
the  certificate  mentioning  the  motner's  situation,  and  extending  to 
all  after-born  children.  —  Ld.  Kenyan  C.  J.  It  is  not  now  neces- 
sary to  question  the  propriety  of  the  decision  of  Rex  v.  Imley* 
That  certainly  went  much  beyond  the  former  cases  on  this  suDject. 
However,  that  is  distinguishable  from  the  present  case  :  that  only 
extended  to  the  child  with  which  the  woman  was  then  pregnant ; 
and  a  child  in  ventre  sa  mere  is  capable  of  being  described.  But 
this  child  was  not  born  until  eight  years  after  the  certificate  was 
granted,  and  being  illegitimate,  he  is  not  included  in  the  general 
words  in  the  certificate,  which  extends  only  to  legitimate  chil- 
dren. Order  of  sessions  quashed.  [It  is  observable,  that  it  does 
not  appear  that  the  woman  was  stated  to  be  unmarried  in  the  cer- 
tificate ;  though  the  case,  as  drawn  up  for  the  consideration  of 
the  Court,  cauls  her  ''  single  woman."3 

S.  CSlgetgetr  removable  from  tbtix  motBer^ 

Hitherto  concerning  the  settlement  of  a  bastard  child :  but 
notwithstanding  the  child's  settlement,  yet  nevertheless  if  the 
mother  and  the  child  have  difterent  settlements,  it  seemeth  that 
the  bastard  child,  even  as  all  other  children,  shall  go  with  the 
mother  for  nurture  until  the  age  of  seven  years,  as  a  necessary 
appendage  of  the  mother,  and  inseparable  from  her.  Thus  in 
Cripplegate  v.  St,  Saviour  s^  (post.  p.  210.)  it  was  agreed  by  the 
whole  Court,  that  the  age  of  a  nurse  child,  so  as  to  go  along  with 
its  mother,  is  until  seven  years  of  age.  So  also  in  the  case  of 
Skeffreth  v.  Walford,  M.  3  Geo.  2.  2  Sess.  Ca.  90^  2  BoH,  4^  The 
order  was  to  remove  a  woman  to  her  settlement ;  and  her  bastard 
child,  of  two  years  of  a^e,  to  another  parish  at  a  distance  from 
the  mother,  being  the  place  of  its  birtii.  It  was  objected,  that 
the  child  being  a  nurse  child,  they  cannot  separate  it  from  the 
mother,  by  reason  of  the  care  necessary  to  nurture  so  very  young 
a  child ;  which  none  can  be  supposed  so  fit  to  administer  as  the 
mother  of  it ;  and  therefore  it  should  have  been  sent  with  her  to 
the  place  of  her  settlement.  And  it  was  quashed  by  the  Court 
for  that  reason. 

But  although  the  child  may  not  be  separated  from  the  mother, 
yet  if  she  voluntarily  desert  it,  it  seeihetn  that  the  cause  of  nur- 
ture then  ceaseth,  and  that  then  it  may  be  sent  to  its  place  of 
settlement. 

Whilst  the  child  continues  with  its  mother  as  a  nurse  child,  and 
during  that  time  not  removeable  to  its  place  of  settlement,  yet  the 
parish  where  the  child's  proper  settlement  is  shall  maintain  such 
chiM  in  that  other  parish. 

This  question,  viz.  "  whether  children  under  seven  years  of  age, 
who  are  living  with  their  mother  for  nurture,  at  the  place  of  tne 
mother's  settlement,  but  whose  own  settlement  is  in  another  parish, 
are  to  be  maintained  by  the  parish  where  the  mother  lives  and  is 
settled,  and  from  whence  they  are  irremoveable,  or  by  the  parish 
where  they  arc  settled ;"  came  on,  and  was  determined  in  the  Court 
ef  B*  R.  in  H.  17  Geo*  3*  in  the  case  of  the  King  v.  the  Inhabitants 
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ofHemUngton.  DougL  9.  (n.  S.)  Cold.  6.  S  BoH^  7.  11  NoL  P.  L.  r.  v.  Heming- 
504.  S24*.     The  case  was  this :  —  Elizabeth,  a  single  woman,  with  ton* 
her  child  Mary,  went  under  a  certificate,  from  Hemlington  to 
Darlington,  in  which  last  parish  she  had  two  bastard   cnildren, 
and  there  became  chargeable.    An  order  being  thereupon  made 
for  the  removal  of  her  and  Mary  to  Hemlingtonf  she  took  the  two 
children  who  were  bom  in  DarXingion  with  her,  they  being  both 
under  the  age  of  emancipation.    Two  justices  made  an  order  on 
the  parish  of  Darlington  for  the  maintenance  of  the  two  children 
bom  in  that  parish,  which  order  upon  an  appeal,  was  quashed. 
Davenport   uiewed   cause  in  support  of  the   order  of  sessions. 
After  mentioning  the  cases  of  nangford  ▼.  Brandon^  and  otherSf 
stated  in  3  Bum  s  Justice,  p.  SS6, 337.  13th  edit,  he  made  similar 
observations  upon  them,  to  those  which  are  to  be  found  in  Bum*s 
note,  viz.  that  what  had  been  said  in  those  cases  relative  to  the 
present  Question,  was  only  matter  of  argument,  the  point  in  dis- 
pute in  all  those  cases  having  been  the  settlement,  not  the  main' 
tenance*     He  mentioned  that  Bum,  in  another  place,  p.  326.  13th 
edition,  seemed  fully  of  opinion,  that  the  parish  of  the  mother  is 
liable ;  and  contended,  that  it  was  contrary  to  the  spirit  and  in- 
tention of  the  18  Eliz.  c.  3.  to  burthen  the  parish  where  bastards 
are  bom  with  their  support.    That  the  inconvenience  of  such  a 
practice  would  be  very  great,  in  many  cases  where  the  two 
^rishes  misht  be  situated  at  opposite  extremities  of  the  kingdom. 
That  there  is  no  statute  which  gives  the  justices  any  authority  to 
make  an  order  for  the  maintenance  of  children  on  a  parish  where 
they  do  not  actually  reside.    That  there  are  only  two  instances 
where  a  power  of  that  nature  is  vested  injustices,  viz.  1.  Where 
it  is  necessary  to  assess  one  parish  in  aid  of  the  poor  rate  of 
another;  and  2.  In  the  cases  of  paupers  imnroperly  removed. 
That  it  would  be  much  more  expeoient,  that  the  parish  which  is 
bound  to  maintain  the  mother,  should  also  maintain,  as  casual 
poor,  the  children  which  she  had  a  right  to  bring  with  her,  and 
which  could  not  be  taken  from  her  before  the  age  of  seven ;  and 
that  he  had  been  informed,  that  the  practice  had  been  conformable  . 
to  what  he  contended  for.  Wallace  was  goins  to  answer  Davenport, 
but  the  Court  stopped  him,  and  said  that  the  point  was  clear  and 
setded.  •—  Ld.  Man^fidd  C.  J.  said,  Mr.  Davenport  has  cited  no  au- 
thorities hi  support  of  Dr.  Bum*%  proposition,  and  there  are  many 
against  it,  viz.    Rex  v.  St.  Giles's  in  the  Fields,  T6A7  Geo.  2. 
Burr,  S.  C.  No.  2.     Rex  v.  Wangford,  2  Wils.  8.  Fort.  307.  and 
^v.  Saxmundham,  2Bott,  18.,  which  is  directly  in  point.    The 
practice  is  also  agreeable  to  those  cases.    Aston  J.  cited  another 
ci^t  where  it  was  directly  held  that  the  parish  where  the  settle- 
ment of  the  nurture  child  is,  shall  maintain  it.  —  Judgment  to 
^uash  the  order  of  sessions,  and  confirm  the  original  order  by 
which  the  parish  of  DaHington  was  charged. 

The  case  of  Saxmundham  is  veij  Mwnt  in  Forteseue,  and  the 
pobt  is  merely  stated  as  a  posidoiit  without  the  facts  or 
orders,  or  the  reasoning  of  the  Court.  But  the  case  of  the  /n- 
^teaaif  of  ShermatMimry  v.  Bolney.  Carth.  279.  which  Mr. 
^0v«qN)ri  mentioned  in  his  argument,  was  exactly  the  same  with 
^e  present ;  for  there  can  be  no  distinction  (as  to  this  question) 
t>etween  bastards  and  legirimate  children,  who  have  a  diflPerent 
settlement  from  th^ir  mother.    In  that  case  a  woman  with  tliree 
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children,  bH  imder  fleren,  being  settled  in  Shtsrmandburw^  married  a 

^ersovi  settled  in  Bdney.  After  the  marriage,  the  momer  and  the 
ii^e  children  were  sent  to  Bolney.  The  parish  of  Shennandbury, 
before  the  marriage,  allowed  three  shillings  per  week  for  three 
children ;  and  the  payment  being  discontinued  after  the  marriage, 
on  complaint  of  the  parish  of  Bolnet/f  two  justices  made  an  order 
that  Skermandbury  should  continue  to  pay  the  three  shillmes. 
The  sessions,  and  afterwards  the  Court  of  B.  IL  confirmed  the 
order  of  the  justices.  And  the  Court  said,  *'  this  case  is  within 
the  equity  of  the  statute  for  the  relief  of  the  poor,  and  there  is  no 
reason  that  Skermandbury  should  be  discharged  of  the  children 
by  their  mother's  marriage."  This  case  is  cited  in  Bott  from  Car* 
ihecoy  but  for  another  point.  It  has  been  supposed  that  there 
might  be  difficulties  in  obtaining  and  enforcing  an  order,  in  a  case 
like  the  present.  But  the  case  of  Skermandbury  v.  Bolney  shews, 
that  the  justices  of  the  county  in  which  tne  parish  liable  ii 
situated,  ought  to  make  the  order,  on  the  complaint  of  the  parish 
officers  of  the  parish  where  the  mother  lives.  The  order  in  the 
case  of  Hemlington  was  probably  made  in  the  same  manner.  The 
inconvenience  when  the  two  parishes  are  ait  a  great  distance  from 
each  other,  is  only  similar  to  what  is  experienced  on  appeals 
brottght  on  removals  from  parishes  at  a  great  distance.  As  to  the 
method  of  enforcing  the  order,  it  may  be  done  by  indictment,  or 
perhaps  the  parish  officers,  in  whose  behalf  it  is  made,  might 
maintain  a  special  action  of  assumpsit  against  those  upon  whom  it 
was  made.  Vide  Rex  v.  Toms,  E.  20  Geo.  3.  Dougt.  401.  b 
Rann  v.  Green.  1  Cowp,  474.  the  Court  held,  that  when  per- 
isons  acting  under  a  private  act  of  parliament  make  an  order  by 
audiority  of  such  act  for  the  payment  of  money,  the  law 
raises  an  assumpsit.  Hie  same  reason  must  hold  in  the  case  of 
a  public  act.  (a) 

4.  &mltmtm  &p  bttth  of  Itettimatt  cStllnttt. 

The  pltoe  of  .  The  place  of  birth  isprim^Jacie  the  place  of  settlement.  Sex 
biith  of  leglti-    V.  Heaton  and  Norris,  6  T.  R.  65S. 

™^Af '^^'a  "  ^^®  justices  send  a  child  to  SpitalfieUs  as  the  place  of  its 
Saw  i^wtUit-  bii^y  neither  father  nor  mother  having  a  settlement ;  and  on  ap- 
mfnt,  peal  the  justices  at  sessions  were  of  opinion^  that  birth  gains  no 

settlement,  but  only  in  case  of  bastardy*  Per  Curiam,  {abtei^ 
Holt  C.  J.)  Birth  makes  a  good  settlement,  and  the  labour  lies 
om  them  where  it  was  bom,  to  find  another.  The  order  made 
on  appeal  was  qnashed.  Spitalfieldi  and  St.  Andrem,  HMorn^ 
Fart.  S07. 

Crijmlegate  v.  St.  Saviour%  H.  8  Ann.  Fd.  265.  2  BM^  IS.  1  Nd. 
JP.L.ml.  A  diild  of  three  years  ofage  was  removed  fi»m  oneaf 
these  parishes  to  the  other,  and  it  appeared  in  the  order,  that 
they  removed  him  there,  because  he  was  bom  therC)  not  hsviiig 
any  ether  aettlement.    By  the  Court :  The  ^her'a  a^tfement  is 

(«)  laifaaiabMta  tliMfeiaalflgtlliibiliiyariiiiigfhMii  AeiMi^  Airoi« 
in  wbicb  thweis  oiiljm  mond  obUi^iMi,  «iid  upon  wUch  k  is  wgaad I17  ^ 
learned  re^orterp,  that  an  action  cannot  Im  si^poitedv  even  u{kmi  an  apnv  |ho- 
misa;  and  for  a  full  ducussion  of  tliese  points,  «m  the  B<tte  to  ffennaU  t.  Jdn9* 
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the  settlement  of  the  children,  when  it  can  be  found  out;  other- 
wise the  birth  of  the  child  prim&^fueie  is  the  settlement  of  ilie 
child,  until  there  is  another  settlement  found  out.  So  a  bastard 
child's  settlement  is  Its  birdi,  because  it  i^JUitu  ntdlius ;  so  if 
thej  cannot  find  out  the  settiement  of  a  legal  &ther,  die  birth  is 
a  settlement  of  the  child.  If  a  child  be  dropt  in  a  parish,  they 
may  remove  him  to  the  place  of  his  birth«  or  where  his  fether^ 
settlement  was ;  and  the  settlement  by  birdi  is  only  ouousque  they 
find  the  father's  settlement ;  and  if  they  never  can  nnd  that,  it  is 
absolute  upon  them. 

In  the  case  of  Claveh  nnd  Burton^  Stqffbrd  Assizes,  5  C  1. 
^Bulst,  S$l.  2Bott,i\,  It  was  hoi  den  by  the  judges  of  assize, 
that  if  the  mother  of  a  child  born  in  one  parish  die  in  another 
parish,  while  passing  to  a  third,  such  child  shall  be  settled  where 
it  iras  born,  and  not  in  the  parish  where  it  was  left  destitute  by 
the  death  of  the  mother. 

But  here  it  is  to  be  observed,  that  in  the  cases  above  men-  How  fur  let^i* 
tioned,  the  point  was  not  in  question.  Whether  or  no  if  the  father  t'^ate  children 
Iwd  no  settlement,  yet  if  the  mother  had  a  settlement,  such  chil-  ^Jlje^ttetU*^^ 
dren  ^ould  follow  the  mother's  settlement,  or  should  be  sent  to  ,n^t 
the  place  of  their  birth  ?  But  the  rule  intended  to  be  drawn  from 
these  cases,  which  is  sufficient  for  this  place,  and  which  the  cases 
win  well  bear,  is  no  more  than  this,  tnat  the  place  of  the  birth 
of  a  legitimate  child  is  the  settlement  of  it,  until  another  settle- 
ment be  found  out. 

Whitechapd  v.  SUpney,  Af.  9  W.  Carth.  ^SS.  ^  Bott,  12.  1  NoL  When  the  p»- 
P.Zr.  285.  288.    It  was  liolden  tikat  a  legitimate  child,  where  its  rent  i«  a  vb. 
parent  is  a  vagabond,  gains  a  settiement  by  birth ;  but  where  the  fS^^^ 
settlement  or  the  parent  of  a  legitimate  child  is  known,  such 
child  must  follow  the  settlement  of  the  parent,  and  see  Coxvoell 
V.  Shmingfori,  {post.  212.) 

A  travelling  woman,  having  a  small  sucking  child  upon  her,   Where  the  fa- 
was  apprehended  for  felony>  and  sent  to  the  gaol,  and  was  hang-  ^^  •"d  mother 
ed ;  this  child  is  to  be  sent  to  the  place  of  its  birth,  if  it  can  be  "*  ^^  **^- 
ImowD,  otherwise  it  must  be  sent  to  the  town  where  the  mother 
^  apprehended,  because  that  town  ought  not  to  have  sent  the 
child  to  gaol,  being  no  malefisKstor.    Dalt.  c.  73.  p.  168. 

And  where  a  child  is  first  known  to  be,  that  parish  must  pro*  Fim  koowa 
▼ide  for  it  till  th^  find  another.     Comh.  S64.  S72.  place  ef  abode. 

JUx  V.  Great  Clacton,  H.  60  Geo.  8.   S  B.  Sf  A.  41  a     Removal  Child  of  JMtk 
from  St.  Margaret's  in  Ipstoich  to  the  parish  of  Great  Clacton  in  P««n*"  without 
£wftF.    Upon  appeal,  the  sessions  confirmed  tihe  order  subject,  ••*"«"«"*• 
l^c.    Case.  —  Walter  fVelsh,  the  pauper's  late  father,  was  bom 
in  Ireland,  and  was  married  in  that  country  in  1807»  to  A.  Clatetu^ 
who  was  aJso  bom  there.    The  pauper  was  born  in  1810,  in  the 
F^nsh  of  Great  Clacton,  and  the  lather  died  in  the  paiish  of 
^*  Margaret  in  1817>   without  havbg  gained  a  settlement  in 
Englan£   The  mother  subsequently  manned  H.  Fayett,  a  settled 
inhabitant  of  the  parish  of  St.  Marsaret,  where  she  resided,  and 
^e  pauper  had  become  chargeable.    Before  the  last  marriage 
she  had  acquired  no  settlement  in  England.    It  was  contended  See  titlo 
^t  under  59  Geo.  3.  c.  12.  §  33»  the  pauper  ought  to  have  been  Qsgrsat^, 
removed  by  a  pass  to  Ireland.    But  the  Court  of  K.  B.  held  that  ^^^'  ^*  ?•  ^^^ 
^e  removal  was   properly  made.     Without   determining  what 
"^ght  have  been  the  case  if  the  mother  had  also  b^en  remove- 
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able  at  the  timey  it  ii  clear  here  that  she  having  acquired  a  aet- 
tlement  by  marriage,  the  pauper's  case  is  to  be  considered  as  if 
he  had  no  parent  alive.  Then,  if  so,  the  clause  in  question  only 
applies  to  personswho  are  themselves  born  in  Ireland^  which  he 
was  not.    Order  of  sessions  confirmed* 

By  Stat.  13  Geo.  2.  c.  29.  for  confirming  and  enlargbg  the  powers 
given  by  charter  to  the  governors  and  guardians  of  the  hospital 
for  the  maintenance  and  education  of  exposed  and  deserted  young 
children,  it  is  provided,  J  7.  that  no  child,  nurse,  or  servant, 
received  or  employed  in  such  hospital,  shall  by  virtue  thereof 
gain  any  settlement  in  the  parish  where  such  hospital  shall  be 
situate ;  and  consequently  the  settlement  oi  foundlings  is  not  dif- 
ferent from  that  of  all  other  persons :  that  is,  if  they  are  legitimate 
children,  they  shall  follow  their  father's  settlement,  if  known ;  if 
not,  then  Uieir  mother's  settlement :  if  neither  of  these  be  known, 
or  if  they  are  bastards,  they  shall  be  settled  where  they  were 
born :  if  that  cannot  be  known,  which  is  properly  the  case  of  a 
foundlings  this  seemeth  to  fall  under  the  general  rule,  that  every 
person  waU  be  maintained  and  provided  for  in  the  place  where 
he  happens  to  be,  until  a  settlement  can  be  found;  for  in  a  Chris- 
tian civilised  country,  no  person  ought  to  be  suffered  to  perish 
merely  for  want  of  necessaries.  Only,  in  the  present  case,  the  act 
takes  such  children  from  the  parish,  and  leaves  them  to  the  provi- 
sion of  the  hospital.  See  Stat.  54  Geo.  3.  c.  ITO.  \2.^.awte,page^DO. 

Sect  VL  jflDf  Smtletmnt  iip  ]aatemage :  attti  j^eretit, 

of  <lDmand{iatioit. 

The  foregoing  cases  o^  settlement  of  legitimate  children  are 
founded  on  the  fact  of  the  parent's  settlement  being  unknown. 
If,  however,  the  father's  last  place  of  settlement  be  knovm,  that 
is  the  legal  place  of  settlement  of  his  children :  and  they  will  take 
:8uccessively  every  settlement  which  the  father  may  from  time  to 
time  acquire :    His  last  settlement  being  always  their  settlement^ 
until  they  have  acquired  one  by  their  own  act,  or  are  emanci- 
pated.   And  this  nde  holds  good  wherever  the  father  may  be, 
or  wherever  he  may  die. 
Settlement  of  a       A  legitimate  child  bom,  or  a  child  dropped  in  a  place  where 
Icgitfmate  child  a  person  is  vagrant,  gains  no  settlement  by  being  dropped  ;  but 
naTr^**^         where  the  father  was  last  legally  settled.   Cox-weU  v.  Shilling  ford, 
^^**  H.  4  Ann.  Fost.  SIS.     Fol.  269.    2  Bott,  18.     1  Nol.  P.  L.  274. 

And  this  though  the  child  be  an  idiot.     Hordes  case^  2  Belt,  17« 

liVb/.P.L.277. 
Ativbetagea        Formerly  it  was  held,   that  a  child  should  continue  with  its 
child  may  gain   parents  as  a  nurse  child,  until  it  should  be  eight  years  of  a^, 
*yy!?"^A^^*"  during  which  time  it  should  not  be  deemed  capable  of  gainmg 

a  settlement  in  its  owu  right;  but  by  later  resolutions  it 
seems  to  be  agreed,  that  a  legitimate  child  shall  necessarily  fol- 
low the  settlement  of  its  parents  as  a  nurse  child,  or  as  part  of 
the  family,  only  until  it  shall  be  seven  years  of  agt  (  and  that 
after  that  a^e  it  shall  not  be  removed  as  part  of  the  father's  &- 
mily,  but  with  an  adjudication  of  the  place  of  its  own  last  legal 
settlement,  as  being  deemed  capable  at  that  ftge  of  having  gained 
a  settlement  of  its  own.  But  it  seemeth  not  difficult  to  deter- 
mine with  exact  certainty,  at  what  age  a  child  may  have  acquired 
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a  settlement  of  its  own,  distinct  from  the  parent's  settlement. 
For  by  the  5  EL  c.  5.  §  12.  a  child  of  seven  years  of  age  may  be 
bound  apprentice  to  a  shipwright,  fi^erman,  owner  of  a  rfiip,  or 
other  person  using  the  trade  of  the  seas ;  and  by  the  vagrant  act 
of  the  17  Geo,  2.  a  vagrant's  child  of  that  age  may  by  the  justices 
be  put  out  an  apprentice  (a) :  And  as  soon  as  he  shall  have  resided 
and  lodged  in  a  parish  for  40  days  under  the  indenture,  he  will 
have  thereby  gained  a  settlement.  So  that  the  precise  time, 
when  a  person  may  have  gained  a  settlement  in  his  own  right, 
is  at  the  age  of  seven  years  and  forty  days. 

Q.  V.  St.  Giles  t,  E.  10  Ann.   1  Sess.  6a.  18.    Ord^r  to  remove  How  far  cfaiU 
an  infant  to  the  parish  of  St.  Gileses ;  because  it  appeared,  that  ^^^  ^^  fo^, 
though  the  father  was  settled  at  another  place,  yet  the  child  was  J^,**"®  '****'• 
bom  at  St.  Gilei^.    Quashed  by  the  Court ;  for  the  place  of  JS^^i  fkther 
the  settlement  of  the  child  is  with  the  father  and  not  the  place  wu  settled  in 
where  the  child  was  born.  one  place,  and 

St.  Giles\   Reading,  v.  Everslv,    Blachoater,    H.  10  Geo.  1    ^  ^  *»" 
2SfM.  Ca.  102.    1  Stra.5S0.  2ZJ. /2aym,  1S32.   2  Bott,  19.  and  »  «»**^«^- 
Ironacton  v.  Painewick,  {post.)  1  Nol.  P.  L.  274.  It  was  ruled  by  Where  the 
all  the  Court  upon  argument,  that  where  a  father  ^ains  a  second  ^SraMmTlrfktt 
settlement  after  the  birth  of  his  child,  that  settlement  is  immediately  the  child's  birth, 
communicated  to  the  child.     And  a  child  may  be  sent  to  the  place 
of  his  father*s  settlement,  without  ever  having  been  there  berore. 

So  in  Soxvton  v.  Sydbury,  M.  12  Geo.  2.   2  Sess.  Ca.  150.  Andr.  A  child  maybe 
345.    The  question  was,   Whether  the  children,  being  above  the  removed  with 
age  of  nurture,  shall  be  removed  with  the  father  to  the  father's  the  father  to  his. 
settlement,  where  the  child  had  never  inhabited  ?   By  Lee,  C.  J.  S^jTu  have 
Iq  the  case  of  Eversly,  Blackxvater,  the  Court  were  of  opinion,  ^i?beeathef» 
tiiat  a  child  might  be  sent  to  the  settlement  of  his  father,  though  it  before, 
had  never  been  there  before,  contrary  to  an  opinion  of  Ld.  Parker 
in  a  former  case.     And  he  said,  "  The  true  distinction,  I  think,  is, 
that  where  children  have  gained  no  settlement,  but  continue  part 
of  then-  father's  family,  they  shall  foUow  their  father's  settlement.** 

And  in  Cunmer  v.  Milton,  T.  2  Ann.  2  Salk.  528.   S  Salk.  259.  If  a  child  be 
2&/^,  12.    I  Nol.  P.L.Tlih    A  man  settled  at   Comner,   and  borninaperiab 
having  several  children  bom  in  that  parish,  afterwards  removed  ^J^'^  ***• 
to  Mitton  with  his  children,  and  gained  a  settlement  there ;  and  S^n^md 
becoming  very  ]paor»  his  children  bom  in   Comner  were  by  an  the  ftther  after 
order  of  two  justices  sent  to  Comner;  viz.  those  that  were  under  gain  a  settle- 
seven  years  old ;  the  justices  apprehending  that  the  place  of  their  ment  in  anothei 
birth  was  the  place  of  their  lawful  settlement.    And  this  order  panA,  that  last 
being  removed  into  the  K.  B.  by  certiorari,  it  was  insisted  to  ^^^^ 
maintain  the  order,  that  the  children  had  gained  a  settlement  in  the  child. 
Cmner  by  birth,  which  was  not  altered  or  defeated  by  any  sub- 
sequent act  of  their  father  in  gaining  a  settlement  at  Mihon  $ 
jor  his  children  were  ^ith  him  there  only  aa  nurse  children,  and 
his  settlement  shall  not  be  the  settlement  of  the  children.    But 
jy  HoU  C.  J.  The  place  where  a  bastard  is  bom  is  the  place  of 
™«  settlement,  unless  there  is  some  trick  to  charge  the  parish ; 


(«)  By  Matv  S6  Geo.  5.  c  139.  FuUh  officers  cannot  bind  out  anj  cbUd 
^^Pttuh  ai^ircntice  until  such  child  shall  have  attained  tht  ace  of  nine  ymn. 
**Vol.I.  p.ioa,  ^  ^ 
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but  th«  place  where  legitimate  children  are  bom  is  not  the  place 

of  their  setdement,  for  let  that  be  where  it  will^  the  children  are 

settled  where  their  parents  are  settled ;  as,  for  instance^  if  the 

father  is  settled  in  the  parish  of  H.  but  goes  to  work  in  the  parish 

of  B.  and  before  he  gains  any  settlement  there,  has  a  son  bom 

in  the  parish  of  B.  and  then  (fies ;  this  child  may  be  sent  to  the 

parish  of  i/.  for  it  is  not  the  birth,  but  the  settlement  of  the 

rather  that  makes  the  settlement  of  his  child ;  and  if  the  &ther 

have  gained  a  new  settlement  for  himself,  he  hath  likewise  gained 

a  new  settlement  for  his  children,  who  do  not  go  with  him  to  his 

new  settlement  as  nurse  children,  but  as  part  of  his  family. 

RtoMmng  BuMehury  v.  Bradfeld.    E.  26  Geo.  3.  1  T.  R.  164.  ^BaU,  21. 

Dune  children     i  ^ot.  P.  L.  §87.  Elizabeth  Knott,  aged  about  five  years ;  John  Knoit, 

to  the  ^**^«-.       aged  about  two  years  and  a  half;  and  Sarah  Knotty  aged  about  one 

MTcniL  *  'Hie     y®^  ^^^  ^  ^^^»  ^^^  removed  from  Buckleburyto  Bradfidd  :  And 

order  U  good.     lu  the  order  of  removal  was  set  forth  the  names  and  ages  of  the  pau- 

though  it  ukes    pers,  and  that  they  were  come  to  inhabit,  &c.  and  that  upon  due 

no  notice  of  the  proof  made  thereof,  a$  iioell  upon  the  examination  of  Elizabeth  Knoit 

^S^  Ae  Hace  ^^"'"  g^^^^^other,  upon  oath,  as  otherwise,  (and  so  on  in  the  usual 

to  which  S»y*^  form,) ;  the  sessions  on  appeal  quashed  the  order  upon  the  merits, 

are  remored.       and  Stated  the  following  case  :  That  the  paternal  grandfather  of 

the  paupers  was,  at  the  time  of  his  death,  settled  in  BroMeldy  and 
that  he  lefl  several  children  by  his  wife  Eliz,  Knotty  andi  amongst 
others  Charles  Knott,  who  went  to  Ttoickenham  in  1777,  where  he 
married  Sarah  Slade,  who  dying  about  Christmas,  1784,  Charles 
brought  the  paupers  to  Elizabeth  his  mother,  who  was  Hying  at 
Bucklebury,  m  1785,  and  told  her  they  were  his  children,  and  de- 
sired her  to  take  care  of  them,  and  he  would  send  money  for  their 
maintenance ;  the  paupers  remained  with  Elizabeth  about  fourteen 
weeks,  but  she  not  receiving  any  money  from  her  son,  and  being 
unable  to  maintain  them,  they  were  removed  to  Bradfidd,  who 
appealed  to  the  next  sessions,  and  Charles  Knott  was  subpoenaed, 
but  did  not  appear,  and  the  appeal  was  adjourned,  and  it  was  re* 
commended  to  the  parties  to.  endeavour  at  their  joint  expense  to 
find  Charles  Knott;  but  at  the  next  sessions,  he  not  appearing, 
the  appeal  was  then  heard,  but  was  further  adjourned  to  the  next 
sessions,  when  the  appeal  was  again  heard,  and  the  remoTants 
proceeded  (according  to  the  practice  of  the  sessions)  to  support 
the  order  by  the  following  evidence ;  (viz.)  That  David  Knott, 
the  paternal  grandfather,  had  his  settlement  at  his  death  in  Brad- 
fidd, and  that  his  son  Charles  was  born  there:  They  produced 
the  register  of  the  marriage  of  Charles  Knott  with  Sarah  Slade, 
and  also  the  baptisms  of  the  paupers.  It  did  not  appear  whether 
Charles  had  gamed  any  settlement  subsequent  to  his  derivative 
settlement,  nor  was  any  evidence  given  to  identify  the  paupers  to 
be  the  children  of  Charles  and  Sirah  Knott,  except  as  above. 
IVUson,  in  support  of  the  order  of  sesstoite^  coQtenaed^  that  the 
order  was  informal  on  the  face  of  it ;  that  the  paupeca^  being 
nurse  children,  ought  not  to  have  been  removed  without  their 
fkther  or  mother,  unless  the  order  had  stated  they  were  dead, 
otherwise  the  children  might  be  settled  in  a  different  p$urish  &om 
their  parents.  Another  objection  was,  that  the  order  was  ground* 
ed  on  the  examination  of  ike  fprandmatker  and  not  e«  duit  of  the 
^#Afr*    And  there  was  no  evidence  produced  at  the  seasions  but 
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the  grandmother  to  identify  those  duldren,  or  that  the  &ther  had 
not  gained  a  subsequent  settlement.  The  other  side  was  stopped 
bj  the  Court  J  who  were  clearly  of  opinion,  that  there  was  no  ob- 
jection to  the  competency  of  this  evidence :  and  as  to  the  other 
point,  that  it  was  incumbent  on  the  parish  of  Bradfield  to  have 
shewn  that  the  father  had  gained  a  subsequent  settlement*  Order 
of  sessions  quashed,  and  the  original  order  confirmed. 

Rex  V.  Stoney  M.  35  Geo.  S.  6  T.  R.  56.   2  Bott,  21.    Maty  the  IVoof  of  the 
wife  of  Thomas  Davenport ^  and  Mary  her  infant  daughter,  were  father's  settle  - 
removed  from  S^oae  to  Seighford  in   Staffordshire.    The  sessions  ™^* "  '"^' 
Guashed  the  order,  and  stoted,  that  Thomas  had  left  his  wife  and  STilISi*'**'*'** 
family  for  three  quarters  of  a  year,  during  which  time  she  had  not  o/the  sool^if 
heard  of  him,  nor  had  he  since  been  in  either  township.    That  nothing  appear 
the  settlement  of  Thomas's  father  was  in  Seighford,  but  Thomas  ^  ^<  contrary, 
himself  was  not  bom  there,  and  it  did  not  appear  by  any  evidence 
that  he  had  eaiued  any  settlement  in  his  own  right.    It  was  fur- 
ther stated  that  the  removal  had  been  made  without  any  examin- 
ation of  Thomasy  the  husband  of  Mary,  and  that  due  diligence 
had  not  been  used  by  the  respondents  to  find  him  out.    Ld.  Kef9* 
wm  C.  J.  said,  that  there  was  nothing  in  the  case ;  that  the  evi- 
dence produced  was  legal  evidence,  and  if  not  contradicted,  suffi- 
cient to  establish  the  settlement  in  law;  but  that  the  sessions 
seemed  to  have  tliought  it  indispensably  necessary  to  procure  fur- 
ther evidence,  in  which  they  were  mistaken. 

Rex  y.  St.  Maryy  Cardigan^  M.  S5  Geo.  3.  6  T.R.  116.  S  Bott^  Father  attaint 
22.  1  Nol.  P.  L.  277.  Elizabeth  James,  her  daughter  Mary^ 
spd  James  and  John  James,  sons  of  her  husband  by  a  former 
wife,  were  removed  from  Si.  Mary,  Cardigan,  to  the  parish  of 
L.  The  sessions  quashed  the  order.  The  pauper's  husband  was 
settled  in  L.:  he  was  convicted  of  i^eep-stealing,  and  sentenced 
to  death,  but  before  execution  he  escaped  from  gaol.  Two  yeart 
tfterwards  he  returned  to  Cardigan,  and  continued  there  till  1798» 
during  that  time  he  married,  and  his  wife  had  by  him  John,  one 
of  the  persons  removed ;  on  her  decease  he  married  again,  and 
had  the  pauper  Maty  •*  he  afterwards  absconded  in  1792.  The 
wife's  settlement  before  marriage  was  in  St.  Mary,  Cardigan.  It 
was  argued  that  the  father's  settlement  was  destroyed  by  his  at- 
tainder. Ld.  Kenyan  C.  J.  A  settlement  is  not  the  property  of 
soy  man ;  it  cannot  escheat,  neither  can  it  be  called  a  mmcniae :  in 
the  case  of  a  franchise  it  was  rightly  decided,  that  by  attainder 
the  firanchise  was  lost,  and  that  the  party  had  no  right  to  vote  at 
an  election.  But  this  person  was  before  his  attainder  settled  in 
the  parish  to  which  the  paupers  were  removed,  and  I  think  that 
the  father's  settlement  was  communicated  to  them.  It  would 
be  another  question  whether  the  ihan  himself  could  acquire  a  set- 
tlement after  the  attainder. 

Rex  y.  Haddenham,  E.  89  Geo.  S.   l5East,i6S.     Botty  Coni. 
169.   1  Nol.  P.  L.  277.    Removal  of  Elizabeth  Hill  firom  Thama, 
in  Oxfordshire,  to  Haddenham,  in  Buchs,  which  was  eonfimed  by 
the  sessions  on  appeal,  subject,  he.  —  Case :  Elixahelh  Hill  was  Diiebai|;ed  by 
bom  in  the  pansh  of  Tkame,  in  May,  1791,  and  has  not  ac»  onler  under  the 
quired  any  settlement    in  her  own   right,  and   at  the  time  of  "^  nuual. 
n^  birth  the  nettlement  of  her  father,  8(^mnom  HiM,  was  in 
Thame.    It  was  admitted  that  at  the  I^0nt  assizes  ftr  the  ceuaty 
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R.  ▼.  Hadden-  of  Gloucester s  in  1790,  Sohmon  Hill  was  convicted  of  hone- 
^^"°*  stealing,  and  received  sentence  of  death.    The  following  instrur 

ment,  under  the  royal  sign  manual,  was  then  produced :  **  G,  R, 
Whereas  Solomon  Hill  was,  at  the  last  assizes  holden  for  our 
county  of  Gloucester,  tried  and  convicted  of  horse-stealing,  and 
had  sentence  of  death  passed  upon  him  for  the  same;  and 
whereas  some  favourable  circumstances  have  been  humbly  repre- 
sented  to  us  in  his  behalf,  inducing  us  to  extend  our  grace  and 
'  mercy  unto  him,  and  to  grant  him  our  free  pardon  for  his  said 

crime ;  Our  will  and  pleasure  therefore  is,  that  you  cause  him  the 
said  Solomon  Hill  to  be  forthwith  discharged  out  of  your 
custody,  and  that  he  be  inserted  for  his  said  crime  in  our  first 
and  next  general  pardon  that  shall  com^  out  for  the  Oxford 
circuit,  without  any  condition  whatsoever ;  and  for  so  doing  this 
shall  be  your  warrant.  Given  at  our  Court,  at  JSt,  James  Sy  this 
12th  day  of  May,  1790,  in  the  30th  year  of  our  reign.  By  his 
majesty  s  command,  W.  W.  Grenville*  To  our  trusty  and  well- 
beloved  our  justices  of  assize  for  the  Oxford  circuity  the  high 
sheriff  of  our  county  of  Gloucester^  and  aU  others  whom  it  may 
concern.**  The  case  further  stated,  that  search  had  been  made  in 
the  office  of  the  clerk  of  assize  of  the  Oxford  circuit,  and  it  did 
not  appear  that  any  general  pardon  including  the  said  Solomon 
Hill  had  been  made  out,  or  that  there  was  any  other  general 
pardon  for  the  said  circuit  to  be  found  in  the  said  office  from  the 
time  of  the  conviction  of  the  said  S.  HiU^  whilst  the  late  Mr. 
Meredith  Priccy  the  then  clerk  of  assize  of  the  said  circuit,  held 
that  office ;  and  that  it  did  not  appear  to  the  court,  by  any  other 
evidence,  that  any  such  general  pardon,  including  tne  said 
S.  HiUy  or  any  Bppcial  pardon  to  him  under  the  great  seal,  had 
been  granted.  That  pursuant  to  the  direction  of  the  instrument 
under  the  sign  manual  aforesaid,  the  said  S.  HiU  was  shortly 
after  discharged,  and  has  been  since  at  large  unmolested  for  bis 
said  crime.  That  in  1803  the  said  S.  Hul  purchased^  of  one 
J.  Chapman^  for  100  guineas,  two  cottages,  with  the  appurte- 
nances, in  Haddenhamy  copyhold  of  inheritance,  held  of  the 
manor  of  Haddenham  mth  Cuddington,  which  were  surrendered  to 
the  use  of  the  said  S.  Hill,  his  heu-s  and  assigns,  and  that  he  was 
thereupon  admitted  tenant  thereof,  according  to  the  custom  of 
the  said  manor,  and  Immediately  took  possession  of  and  resided 
on  the  premises  so  purchased  by  him,  and  still  continues  to  reside 
on  part  thereof,  and  has  sold  and  surrendered  the  remainder,  and 
that  he  has  not  since  done  any  other  act  whereby  to  gain  a  set- 
tlement. After  argument  Per  Lord.  EUenborough  C.J.  said, 
The  point  raised  is  oi  some  doubt  and  of  more  general  importance 
than  usually  arises  on  settlement  cases.  In  the  form  of  it  a  pur- 
chase was  made,  which  satisfies  the  terms  of  the  statute  9  Geo.  L 
c.7.§5*  '' That  no  person  shall  acquire  any  settlement  in  any 
parish  for  or  by  virtue  of  any  purchase  of  any  estate  or  interest 
m  such  parish  whereof  the  consideration  for  such  purdiase  doth 
not  amount  to  30/.  bonA  fide  paid  for  any  longer  time  than  such 
person  shall  inhabit  in  such  estate,  &c.*'  Now  this  was  in  its 
form  a  purchase  for  more  than  30/.,  and  he  resided  on  it  for  more 
than  40  days,  and  he  has  not  been  removed  fVom  it.  Who  then 
was  in  a  condition  to  remove  him  for  the  40  days  7  Tlie  lord»  who 
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has,  by  admitting,  accepted  him  for  his  tenant ;  even  if  he  could, 
afler  that  admission,  object  to  him,  has  not  objected.  If  the  lord 
had  no  notice  of  the  objection  at  the  time  of  the  admission,  I  do 
uot  mean  to  say  that  he  was  afterwards  precluded  from  making 
the  objection ;  but  he  has  not  in  fact  objected,  and  the  tenant 
has  now  continued  for  nine  years  in  possession;  and,  by  the 
Rtatute  of  limitations,  part  of  the  rents,  issues;  and  profits  can  no 
longer  be  recovered  from  him ;  so  that  if  he  had  a  defeasible 
estate  during  the  first  40  days,  he  has  held  the  estate  undefeated 
for  more*  than  that  period,  which  cannot  now  be  impeached.  And 
whether  or  not  the  crown  could  have  impeached  his  title,  he  has 
now  held  the  estate  under  a  title,  not  defeated  for  above  40  days. 
The  other  judges  assented.    Orders  confirmed. 

Qjueen  v.  Clifion,  5  Ann.    19  Vin.  Abr.  382.    ^Bott,  19.  1  Nol.  Thecfafld  bora 
P.  L.  274.     So  if  the  father  die  before  the  child  is  born,  yet  the  ^  th«fAther'» 
child  is  settled  where  the  father  was  settled  before  his  death.  «««>• 

Rex  V.  St.  Matthew* s  Bethnal  Green,  M.  33  Geo.  2.  Burr.  S.  C.  The  children 
482.    2  Botty  29.     1  Nol.  P.  L.  274-.  275.     A  man  whose   set-  •^^^^  »»▼«  ^^ 
tlement  was   not   known,  married    a  woman,   who  was  settled  ^*****^J*^*^ 
in  the  precint  of  St.   Katharine^s ;   they   had  a  son  born    in  ^^  ^j^ 
Bethnal  Green f  which  son  married  a  woman  settled  in  the  pa-  grmndmocher  in 
rish  of  St.   Leonard,  Shorediich,  and  had   several  children  by  preferenoe  to 
her.     It  was  argued  that  these  children  ought  to  follow  the  *^^  of  **'**' 
acquired  settlement  of  their  mother,   and    not  their  father's,  ™®**'« 
which  was    only   a    derivative   one   from    their    grandmother, 
who  had  married  a  Frenchman  who  had  no  settlement.     But  not 
allowed  by  the  Court,  who  said,  that  there  is  no  difference  between 
an  acquired  and  a  derivative  settlement.     And  the  rule  laid  down 
was  this,  that  the  child's  settlement  follows  that  of  its  father,  if 
it»  father's  can  be  found,  and  that  no  recourse  shall  be  had  to  the 
mother's  settlement,  till  that  of  the  father  can  be  traced  no  fur- 
ther.   And  these  children  were  adjudged  to  be  settled  at  St. 
Katharine*s. 

bmltmtxitt^  tKtiinX^  from  tbt  motger,  Hurittg  t&e 

Berkhanutead.  v.  St.  Mary,  North  Church,  E.  8  Geo.  2.  2  Sess. 
Ca,  182. 1  Nol.  P.  L.  258. 276.  The  father  ran  away,  and  the  mother 
went  and  resided  on  an  estate  devised  to  her.  One  question  was, 
whether  the  children  could  gain  a  settlement,  by  resiaine  with  the 
mother  on  such  estate,  where  the  father  had  never  livea  ?  And  it 
was  held  by  Ld.  Hardtoicke  C.  J.  That  as  it  did  not  ap[)ear  that 
the  father  was  dead,  the  Court  must  suppose  him  to  be  living ;  and 
in  such  case  the  children  could  gain  no  settlement  but  what  was 
derived  from  their  father. 

Westerham  v.  Chidingstone.  H.  12  Geo.  1.     Fot.  252.      2  Bott^  Father  bmnng 
77.  1  'Nol.  P.  L.  258.  An  Englishman,  whose  settlement  was  not  "^°®'^  ■'^ 
known,  married,  had  a  child,  and  ran  awav  :  the  child  was  then  U^*"^"^j25J 
nine  years  of  age. —  By  the  Court :  the  mother  and  children  pught  2!*?  be  settled 
to  be  settled  where  the  mother  was  settled  before  marriage.  with  the  mother, 

St.  Giles's  V.  St.  MareareVs,  E.  2  Geo.  1.  Fol.  251.  2  Bott,  Ti:  So  when  the 
1  N(d.  P.  L.  258.  Sara%  Etherington,  with  Dorothy  her  daughter,  Iktber  was  an 
aged  five  years,  was  removed  from  St,  Margaret*s  to  St.  Giles's,  as  Iri^MOM 
being  the  place  of  Sarah'%  last  legal  settlement  before  her  mar-  S^J^t."****" 
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riage»  she  having  married  an  Irishman  who  had  ao  seUlemi^iit.  And 
it  was  adjudged  that  Dorothy  her  daughter  should  be  settled  with 
her  mother  m  the  parish  of  jS^.  Giles*$  where  her  said  motb^'a 
settlement  was  before  marriage. 
So  where  the  Rex  v.  St.  PauTs  ShadwlL  T.  9  G^o.  I.  2  Sess.  Co.  113.  Re- 

father  was  a  solved  by  Et/re  and  Fortescue^  Js.  that  wliere  the  father  being  a 
foreigner.  foreigner  had  no  settlement,  the  children  i^ould  have  the  benefit 

of  their  mother's  settlement ;  for  that  her  right  should  descend  to 
them,  and  they  should  not  be  sent  to  the  place  o£  their  birth. 

St.  BotolpKs  toiihout  Bishopsgate  v.  Si.  Johns   Wappingm  H. 
28  Geo.2.Burr,  S.  C.  367.  2Bott,  78.  Sf  post.  A  child  ofan /fiiA- 
man  having  no  settlement  in  England,  and  supposed  to  be  on 
board  a  man  of  war  in  the  JVest  Indies,  and  his  wife  being  an 
Englishxvoman,  was  adjudged  to  go  with  the  mother  to  the  mo- 
ther's settlement  which  she  had  before  marriage. 
Settlements  de-      T^q  above  are  cases  where  the  mother's  settlement  waa  given 
'»^  '"J?  ****     to  the  children  during  the  life-time  of  the  father.    It  is  now  to 
firtheSd^,     be  considered  how  for  their  settlement  wiU  follow  that  of  the 

mother,  the  father  being  dead. 
Father de«l  St.  Georges  v.  St.  Katherine's  :  E.  1  Geo.  I.  Fol.  25^  I  Sees. 

and  the  mother  Ca.  69.  2  Bott,  23.  1  NoL  P.  L.  276.  A  man  settled  in  Si. 
*T?j^>_^      KatherineSf    married,    and    had  six   children  bom  there,   and 

tlementae.  George,  with  her  six  children,  and  rented  a  house  of  121.  a 
quired  after  his  year,  and  lived  in  it  with  her  children  four  months.  The  single 
death.  question  was,  whether  the  children  should  be  settled  where  their 

father  was  last  settled,  or  have  a  settlement  with  the  mother  in 
the  parish  of  St.  George  f  And  the  whole  Court  were  of  i^inion 
that  the  six  children  were  settled  in  the  parish  of  Si.  George, 
where  the  mother's  last  settlement  was.  And  by  Parker  C.  J. : 
there  is  no  distinction  between  the  settlement  of  children  with  the 
father  or  mother ;  for  they  are  as  much  her's  as  the  father's,  and 
nature  obliges  her,  as  much  as  the  father,  to  provide  for  them ; 
so  does  the  law :  and  every  argument  that  holds  for  their  settle- 
ment with  the  father  holds  as  to  their  settlement  with  the  mother. 
The  reason  why  children  shall  not  gain  a  settlement  where  the 
widow  gains  a  settlement  only  by  intermarriage  is,  because  it  is 
then  not  her  family  but  her  husband's :  and  she  cannot  give  the 
children  any  sustenance  without  tlie  husband's  leave.  But  in  this 
case,  since  she  is  equally  punishable  with  her  husband  for  desert- 
ing her  children,  and  tnerefore  could  not  leave  them  behind  her, 
they  must  gain  a  settlement  with  her. 

iVoodend  v.  Paulspwry,  H.  13  Geo.  1.  2  Ld.  Raipn.  1473. 
Fol.  256.  2  Stra.  746.  2  Bott,  24.  1  Nol  P.  L.  276.  John  Bum^ 
cher  was  settled  at  Wooden,  and  died,  leaving  a  widow  and  one 
daughter  aged  fourteen  years.  The  widow  removed  to  Paul^mrj^, 
into  a  messuage  and  tenement  of  her  own  for  life,  and  took  her 
daughter  with  her,  and  the  daughter  lived  with  her  there  two 
years.  And  the  question  was,  whether  the  daughter  gained  a 
settlement  at  Patdspury  f  And  it  was  adjudged  that  she  did ;  be- 
cause the  mother  being  a  widow,  having  gained  a  new  settlement 
after  her  husband's  death,  the  daughter  gamed  a  settlement  also  as 
part  of  her  family.  And  there  is  no  diierenct  between  a  4t)i^'f 
gaining  a  settlement  and  a  mother's,  in  such  case  as  this ;  for  tli# 
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motka*  if  obliged  to  provide  for  ber  children  after  her  husband'^ 
death,  as  the  lather  was  when  living ;  and  she  could  not  leave  this 
daughter  behind  her,  neither  eould  she  be  removed  from  her. 

Barton  Turfe  v.  HavMshurg^  T.BSi9  Geo.  2.  Burr.  S.  C  49. 
2  Boti,  26.  1  Nol.  P.  L.  276.  Tkonuu  Man  hired  a  farm  of  Uie 
yearly  value  of  100^.  in  Barton  Turfe^  which  he  occupied  for 
about  three  yearsy  and  died  there.  After  his  death  his  widow  re- 
moved from  Barton  Turjh  to  Happisburg,  and  dwelt  in  a  house 
and  occupied  lands  there,  of  the  yearly  value  of  4^.  which  were 
given  to  ner  by  the  will  of  her  fatlier.  And  Deborah  her  daughter, 
being  then  of  the  age  of  thirteen  years,  went  and  lived  with  her 
mother  as  part  of  her  family,  for  aibout  a  year  and  a  half.  By  the 
Court:  the  daughter  gained^a  new  settlement  in  Happisburgf  by 
living  with  her  mother  there,  as  part  of  her  family,  upon  the 
mother's  own  estate.  For  a  child  may  gain  a  settlement  under 
its  mother  after  the  father's  deaths  eouaUy  as  under  its  father 
whilst  alive.  The  mother's  settlement  has  the  same  effiact  upon 
the  child  as  the  father's  had. 

And  the  like  was  held  by  the  Court  in  the  case  of  Res  v.  Qukon. 
M.  9  Geo.  2.  Burr.  S.  C.64.    2  Bott,  28.  1  Nol.  F.  L.  276. 

Wangford  v.  Brandon^   M.  10  W.  Carth.  44a   2  &dk.  482.  Interoianyipg 
Burr.  S.C.  S.  2  Bott^  23.    Three  poor  men  of  Wangford  came  '^A  a  second 
bto  the  parish  of  Bramdon^  and  there  married  three  poor  widows  ^"?^^*  ^^ 
of  Brandon^  who  received  relief  from  the  said  parish ;  each  of  KtUemenToT^ 
which  widows  had  children  by  their  former  husbands,  some  under  the  children 
seven,  some  above  seven  years  of  a^.    It  was  holden  that  the  by  the  fint 
children  did  not  gab  a  settlement  m  Wimgfard^  nor  were  re-  m«rn«g*- 
moveable  thither,  to  charge  that  parish*  As  to  the  nurse  children^ 
they  indeed  might  be  sent  thither  for  nurture  only ;  yet  still  the 
pan$h  of  Brandon  must  relieve  them  there,  and  not  the  pariah  of 
Wangford.    But  the  children  above  the  age  of  sevenVears  ought 
not  to  be  removed  at  ^,  being  settled  in£ibitants  in  the  parish  of 
Brandon  i  and  the- removal  ef  the  mother  shall  have  no  mfluence 
on  the  settlement  of  their  children. 

In  the  aforesaid  case  of  Cunmer  v.  MiUon.  It  was  said  Ante,  p.  919. 
that  if  after  the  death  of  the  &ther,  the  mother  marry  again  to 
s  husband  who  is  settled  in  another  parish ;  her  children,  such 
ef  them  as  are  above  seven  years  old,  snail  not  be  removed ;  those 
under  shall  be  removed,  but  that  only  for  nurture,  for  they  shall 
be  kept  at  the  charge  of  the  other  parish,  where  their  father  whilst 
living  was  settled ;  and  to  that  parish  they  may  be  sent  after  seven 
years  old,  as  to  the  place  of  their  lawful  settlements ;  for  this  is 
an  accidental  settlement  of  their  oK>ther,  which  was  only  by  the 
carriage  with  the  second  husband,  and  as  she  is  now  become  one 
person  with  him,  shall  not  gain  a  settlement  for  her  children. 

St. Giles i  in  ike  Fields  v.  St.  Gement'sy  T.Skl  Geo. 2. 
Burr.  S.  C.2.  2  Bott,  24.  1  NoL  F.  L.  276.  Jacob  Maile^  the 
pauper,  was  an  infant  of  nine  vears  of  age.  His  father's  settle- 
inent  was  not  known :  his  mothei^s  settlement  before  their  mar^ 
nage  was  known :  his  father  died :  his  mother  married  a  second 
husband,  who  had  a  aetUemwt;  and  she  consequently  gained  a 
new  aettlanent  by  this  second  matrisige.  By  the  Court:  Juc<A 
MsMr's  settlement  is  where  his  mother  was  last  settled  before  her 
MNriage  with  Ja€ab*9  &ther ;  the  new^gaiaed  settlement  of  his 
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mother  not  being  gained  in  her  own  right,  but  only  in  right  of  her 
second  husband.  And  in  this  case  the  Court  agreed,  that  where 
children  are  sent  with  their  mother  for  nturture,  they  are  to  be 
supported  at  the  expense  of  the  parish  where  their  legal  settle- 
ment is. 

j^f  (tmamipatim. 

A  son  iseman-  Eostvooodhay  v.  WestXModhay.  T.  7  Geo.  1.  1  Stra.  438.  2  Bait* 
cipated  from  31,  1  jVo/.  P.  L.  282.  Upon  appeal  from  an  order  of  two  jus- 
2e  faSer's^  ^^^®®'  ^^^  ^®  removal  of  Robert  Baker  from  the  parish  of  West- 
paratingfrom  ^'oioodhay  to  the  parish  of  Eastmoodhay^  the  sessions  stated  for  the 
the  son,  (by  re-  opinion  of  the  Court :  that  forty  years  since,  Th(mia8  Bakery  the 
moving  to  an-     father  of  the  pauper,  was  seised  in  fee  of  a  freehold  estate  in  the 


<'**>«n»'»«*>')  parish  of  Hampstead  Marshall,  where  he  lived  till  the  year  1697, 
mldnUMr'behind  *"^^  had  his  SOU,  the  pauper,  who  was  at  that  time  eight  years  old; 
and  m^ying :     ^^^^  ^^  1697,  Thomasy  vtke  father,  and  all  his  family  removed  to 


andthe8on*s  Chevely,  where  he  rented  a  tenement  of  901.  a-year,  for  two 
settlement  will  years :  that  in  1699  he  purchased  a  copyhold  estate  of  I  }/•  a-year 
beinthepansh,  m  the  parish  of  Westwoodhay,  whither  he  removed  with  bis  son 
hia  father  last  *"*^  servants,  and  served  churchwarden  and  other  parish  offices, 
lived  together,  Ai^d  pdd  taxes,  and  staid  there  till  the  year  1716:  that  in  1716 
while  the  father  he  purchased  a  cottage  of  1/.  12«.  6d.  a-year  in  Eashooodhay,  and 
gained  a  settle-  went  and  lived  upon  it  till  his  death  ;  but  Robert  the  son  staid  be- 
ment  there.         hm^  in  Westmoodhay,  where  he  married  a  wife,  and  had  worked 

ever  since  on  his  own  account,  and  that  he  is  thirty  years  old. 
The  sessions  confirmed  the  order  of  removal.  It  was  moved  to 
quash  the  order  of  sessions,  for  that  the  settlement  of  Rokerl  the 
son  was.  either  at  Hampstead  Marshall^  where  he  was  born,  and 
where  he  lived  till  eight  years  old ;  or  if  it  should  be  carried  so 
far,  as  that  he  gained  a  new  settlement  with  the  father,  by  re- 
*  moving  with  him  as  part  of  his  family,  according  to  the  case  of 
Ante,  p.  21^      Comner  v.  MUtofty  yet  they  could  carry  him  no  farther  than  West" 

tx)oodhayy  which  is  the  last  place  to  which  he  accompanied  his 
father.    On  the  other  hand  it  was  insisted,  that  let' the  son  be  of 
what  age  he  will,  he  shall  follow  the  settlement  of  his  father,  till 
he  gain  one  by  his  own  acquisition  ;  and  it  appearing  he  had  never 
done  any  thing  to  gain  a  settlement  by  act  of  his  own,  either  in 
Hampstead  Marshally  Chevely,  or  Westwoodhayy  then  he  must  fol- 
low tne  settlement  of  the  fatner  as  well  in  Eastwoodhay  as  in  any 
of  the  rest.    Pratt  C.  J.    The  question  is  not,  where  this  man 
and  his  family  are  settled,  but  wnether  there  appears  a  settlement 
of  him  in  Easttooodhay  f  If  he  had  gone  thither  with  his  father, 
as  part  of  the  family,  possibly  it  might  hav^  been  a  settlement  of 
him  there:  but  by  sta^ng  behind,  he  was  divided  from  his  fitther, 
and  therefore  there  is  no  colour  to  make  it  a  settlement  in  East' 
tooodhay.    I  think  his  settlement  is  in  JVestwoodhayy  which  was 
the  last  place  where  he  lived  as  part  of  his  father's  (family.     To 
which  the  rest  of  the  Court  agreed :  and  the  order  was  quashed. 
A  M>n  at  nine-        St.  MichaeTs  Coslany  in  Normch  v.  Si.  Matthetxjs  in  Ipswi^ 
t«en,  leaving       £,  2  Geo.2.    2  Sess.  Ca.  129.     2  Stra.  831.     2 Botty  S2.    1  NoL 
^'"^^nto*^.     ^"  ^'  ^^'    '^^^  justices  made  an  order,  to  remove  Edmund  WU- 
S^pwiab*aDd  ^«»*^>  ^^!^^  ^**  '^^i  ^^'^  Edmundy  SoUmony  and  Amy,  diildi-en 
maffyiog,  ia      of  the  said  Edmund  the  fiEtther,  from  the  parish  of  St.  Michael 
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in  Nanoichy  to  the  pamh  of  St.  Mattheto  in  Ipsmch.  Upon  an  ananciiNitod* 
appeal  to  quash  the  order,  the  sessions  stated  the  following  case.  «D<i ^children 
That  Edmund  Williams,  the  grandfather,  was  settled  at  Shepton  ^emil^^ 
MaUet  in  Somersetshire ;  and  afterwards  removed  to  BrtUon  in  their  grand- 
the  said  county,  and  had  a  writing  given  him  from  Shepton  Mai-  fiuher. 
let,  acknowled^ng  his  legal  settlement  to  be  there  ;  by  virtue  of 
which  he  contmued  at  JanUon  for  twenty  years,  where  Edmund 
the  son  was  bom ;  and  that  he  continued  there  with  his  father  till 
he  was  nineteen  years  of  age,  and  was  bred  up  to  his  father's 
business  of  a  woofcomber.  Then  Edmund  the  son  left  his  father, 
and  came  to  Nortoich,  and  there  he  married  two  wives ;  by  the 
first  he  had  Edmund  the  grandson  ;  and  ten  years  after  his  wife 
died.  Then  he  married  Anne  his  now  wife  ;  by  whom  he  had  So- 
lomon  and  Amuy  two  other  children ;  since  whose  birth,  about  two 
years  ago,  Edmund  Williams  the  grandfather  gained  a  new  set- 
tlement at  St. Matthews  Jpstoich:  But  Edmund  the  son  hath 
never  lived  with  his  father  at  Ipswich^  or  any  where  else,  since 
he  lived  with  him  at  Bruton.  The  question  was,  whether  the 
persons  removed  should  follow  the  settlement  of  the  grandfather  at 
Ijptonch  ;  or  whether  they  should  not  be  looked  upon  as  separated 
from  the  ^andfather*s  family,  especially  afler  so  long  an  mterval 
of  time.  Mr.  J.  Reynolds :  I  do  not  see  how  the  father  can  ^ain 
a  settlement  for  the  son  so  many  years  after  the  son  has  left  hiip* 
Ld.  Ch.  J.  Raymond :  I  think  it  is  odd,  that  an  old  man  of  60, 
who  has  left  his  father  for  40  years,  shall  follow  the  settlement 
of  his  father  as  often  as  his  father  removes.  In  the  case  of 
young  children  it  is  otherwise ;  for  they  cannot  be  severed  from 
their  parents  because  of  nurture.  And  per  Cur^  The  reason  why 
we  enquire  into  the  ages  of  children  is,  oecause  if  they  are  grown 
up,  and  above  seven  years  old,  they  ma^  ^ain  a  settlement  by 
their  own  act :  but  it  is  almost  a  contradiction  in  terms  to  say, 
that  a  man,  who  has  left  his  father  forty  years,  shall  follow  the 
settlement  of  his  father. 

Sweden  v.  AmpthiU,  H.  21  Geo.  2.  Burr.  S.  C.  270.  2  Botty  33.  MarriagA  and 
1  NoLP.  L.  278.  282.     J.  G.  father  of  T.  G.  the  pauper,  came  ■eparaiionftmn 
by  certificate  from  R.  to  A.     They  remained  together  at  A.  ^^^^L 
under  the  certificate,  till  T.  G.  the  pauper  came  of  age.  Then  T.  G.  ^J^Sprtion. 
the  pauper,  being  upwards  of  21  years  of  a^e,  married  in  A.,  and 
left  his  father,  and  lived  there  with  his  wife  and  children,  dis* 
tinct  from  his  faUier,  till  removed  by  the  present  order.     Three 
years  after  the  marriage  of  T*  G.,  the  father  removed  from  A.  to 
B,  and  there  gained  a  settlement,  but  neither  T.  G.  the  pauper, 
nor  his  wife,  nor  ahy  of  his  children,  ever  lived  there.    It  was 
argued  that  the  last  settlement  of  the  father  would  be  the  legal 
settlement  of  the  son,  unless  the  son  had  gained  a  new  settlement 
of  his  own.     Contra,  it  was  said,  that  as  the  son  did  not  live  with 
his  father  at  B.  he  could  not  gain  any  settlement  there,  being  no 
part  of  his  family ;  and  the  rather,  because  he  had  an  independ- 
ent and  distinct  family  of  his  own  at  another  place.    And  of  that 
opinion  was  the  Court,  who  held  that  *^  the  pauper  ceased  to  be 
part  of  hisjathersjamily,  upon  his  marrying  ana  living  separate 
and  distinct  Jrom  hisjatner.^ 

In  Rex  V.  Heath,  E.  34  Geo.S.      5  T.R.5SS.     2  BoH,  614.  Marriagaand 
I  N0I.P.L.  282.    Which  was  a  question  of  settlement  by  certi-  leparatiou. 
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fitafce ;  k  appeared  that  tbe  ton  of  tke  cer^cated  person  nuaried, 
and  lived  ieparatelj  from  his  fiither,  and  it  was  adjudged  diat 
such  a  person  ceased  to  be  part  oF  his  father's  fiimily,  wiien  he 
married  and  lited  separate  from  his  fkther. 

In  Rex  ▼.  MoHlake,  E.  45  G^.  3.  5  Bott,'^\9,  1  Not.  P.  £.. 
278.  The  like  point  was  determined.  (See  this  case  fuUy,  ptat. 
tit.  Cnti&fttf*) 
Marriage  and  Rtx  v.  Everton,  T.  41  Geo.  S.  1  East,  396.  S  Bott,  52.  1  iVb/. 
no  separation :  P.  £,,  278.  The  pauper's  fiither  being  legally  setded  in  JB.  re- 
™*™S«^^y  ^^  sided  there  from  1779  to  1790,  with  his  family,  including  the 
an^ei^cipa!  pauper.  In  1782,  the  pauper,  being  22  years  of  age,  married, 
tion,  although  Btill  living  in  the  family  of  me  fkther  as  a  part  of  it :  in  1783  his 
he  continue  to  wife  died.  Tlie  pauper  Still  continued  with  his  father.  In  1790 
reside  with  his  he  removed  with  his  father  to  Great  Barfbrd,  and  while  the 
father*!  family,    pauper  continued  there  with  the  father^  the  fkther  acquired  a 

settlement  there.  In  1796  the  pauper  married  again,  still  con- 
tinuing with  his  fkdier,  and  had  children,  but  he  gained  no  settle- 
ment in  his  own  right.  The  pauper  and  his  family  were  removed 
from  G.  B.  to  E.,  and  the  sessions  affirmed  tha  order ;  consider- 
ing that  the  pauper  was  emancipated  by  the  first  marriage.  And 
Ld.  Kenyon  C.  J.  said,  that  after  his  marriage  he  could  not  fol- 
low a  newly  acquired  settlement  of  the  fkther ;  and  the  order  was 
lArmed. 
If  there  ba  no  Rex  v.  Sotoerby^  E.  42  Geo.  S.      2  East,  276.     2  Bott,  617. 

marriage,  the  1  Ni>l.  P.  L.  278.  284.  R.  Mttrdock  and  his  children,  by  name, 
son's  carrying  ^p^re  removed  from  St.  Mary  to  So^erby,  which  order  the  ses- 
h?*''lfwinnot  *^^**^  confirmed  on  appeal,  and  stated  the  following  case:  that 
constitute  an  ^'  Stokell  went  With  a  certificate  from  D.  to  Savoerhy,  and  there 
emancipation,  had  a  son  bom :  R.  S.  died,  and  the  son,  being  arrived  at  man- 
if  be  liye  with  hood,  followed'  his  father's  business  at  Sowerhvi  hiring  servants 
his  fiuher's  fQ^  {i^  \^xit  living  with  his  mother  in  a  house  which  she  hired  and 
of  hCTfimSy^    rented  after  his  father's  death.    She  had  no  concern  with  the 

business.  The  pauper  was  during  this  time  and  ten  years  after 
the  fkther's  death,  engaged  by  the  son  as  his  servant,  aiyl  conti- 
nued so  for  eleven  years,  and  during  that  time  was  hired  by  him 
for  a  year  and  served  the  time.  — The  main  question  was,  whether 
the  son  was  or  was  not  emancipated  ?  —  Ld.  EUenborough  C.  J. 
said  that  here  was  nothmg  like  emancipation ;  diat  wnile  the 
father  was  living,  the  "son  resided  under  hb  roof,  and  after  the 
father's  death  he  continued  to  reside  with  his  mother,  who  was 
the  representative  of  the  father,  and  equally  protected  by  the 
certificate :  and  this  brought  it  within  the  ca^  of  Rex  v.  Hamjh 
ton.  (The  remainder  of  his  lordship's  Judgment  then  proceeded 
upon  me  question  of  certificate,  which  see,  post.)  Order  of  ses- 
sions quashed. 

N.  B.  It  was  also  stated  in  the  case  that  the  son  sometimes 
went  away  for  a  few  weeks  at  harvest. 
A  son  enlisting  Rex  V.  fFntpok^  St.  Peter's,  E.  9  Geo.  S.  Burr.  S.  C.  638. 
for  a  soldier  and  1  B/tfC.  %>.  669.  ^  Bott,  85.  I  Nol.  P.  L.  285.  The  pau- 
being  absent  for  ^^  ^^^j^g  Settled  at  Outxoell  88  part  of  his  father's  fcmily,  en- 
thenr«uiroing  "^^  himself  for  a  soldier,  and  continued  in  the  service  four 
to  his  father,  is   years ;  after  his  discharge,  he  came  home  to  his  &ther,  who  had 

r^aoved  from  OuhoM,  and  then  lived  at  Walpole^  and  rented 
and  occupied  a  ikrm  there  of  a^out  M.  a-year,  and  ccmtinued 
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Uiere  widi  his  father  about  twelve  or  fourteen  weeks  ;  and  after- 
wards worked  at  different  places  as  a  labourer,  till  he  was  re- 
moved by  order  of  two  Justices  fVom  Wisbech  to  Walpok  afore- 
said. The  sessions,  upon  appeal,  confirmed  the  order.  It  was 
moved  to  quash  both  these  orders,  for  that  the  pauper's  legal 
settlement  was  at  Outooell ;  which  was  the  place  of  his  father's 
settlement  at  the  time  of  the  pauper's  leaving  his  father's  family, 
and  consequently  the  pauper  s  own  derivative  settlement.  The 
son,  by  enlisting  himself  for  a  soldier,  and  continuing  four  years 
in  the  service,  oecame  emancipated  from  his  father's  ramily ;  and 
not  having  gained  any  subsequent  settlement  for  himself,  must  re- 
sort to  his  old  derivative  settlement  at  Outwell;  and  could  not, 
after  such  an  emancipation  from  his  father's  family,  gain  a  settle- 
ment at  Walpole  St. Peters,  where  his  father  had  newly  and  sub- 
sequently gained  a  settlement,  but  had  none  there  when  the  son 
left  him  and  ceased  to  be  part  of  his  family.  And  a  rule  was 
made  to  shew  cause.  Which  rule  was  made  absolute,  without 
defence.    And  both  the  orders  were  quashed. 

Rex  V.  Stanxvixy  T.  S4  Geo.  3.  5  T.  R.  670.  2  Bott,  45.  1  Nol.  Where  the  son 
P.  L.  283.  Jane  and  Isabella  Campbell  both  widows,  and  the  Inlists  as  a  sol- 
five  chflchren  of  Isabella,  were  removed  from  St.  Mary's  Carlisle  dier  and  thereby 
to  Stanxvix,  both  in  Cumberland.  The  sessions  confirmed  the  order^  under'S**'^ 
subject  to  the  opinion  of  the  Court  of  K.  B.  on  the  following  case  :  t^l  of  others* 
Jane  (who  is  since  dead)  was  the  widow  of  Alexander  Campbell  a  it  is  an  eman-' 
Scotckvian  .*  Isabella  is  the  widow  of  William  Campbell,  wno  was  cipadon. 
the  legitimate  son  of  Alexander  and  Jane  ;  and  the  five  children 
are  the  legitimate  children  of  William  and  Isabella.  Alexander 
became  seised  of  a  messuage  and  tenement  in  Stanxuix  by  descent, 
upon  which  he  resided  upwards  of  a  year,  about  the  years  1774 
and  1775.  Some  time  before,  and  until  the  premises  in  Stanvoix 
descended  to  Alexander,  he  resided  at  Glasgow  in  Scotland,  where 
William,  about  nineteen  years  of  age,  eunflted  and  left  his  fa- 
ther's fiunily  in  Glasgow,  which  was  some  years  before  the  above 
premises  descended  to  his  father.  William,  after  having  been 
for  some  time  beyond  the  seas  as  a  soldier,  returned  to  England 
shout  thirteen  years  ago,  (his  father  being  then  dead,)  and  mar- 
ried the  pauper  Isabella  at  Plymouth,  and  went  beyond  sea 
again  as  a  soldier,  and  at  the  endf  of  two  years  returned  again  to 
England ;  and  about  ten  years  ago  he  came  to  Rickergate  quar- 
ter, an  adjoining  township  to  Stantoix,  where  he  lived  six  years, 
and  then  removed  into  St.  Man/s  aforesaid,  where  he  lived  four 
years,  but  never  acquired  any  settlement  by  any  act  of  his  own. 
Alexander  sold  part  of  the  estate  in  Stanxvix  in  his  life-time,  and 
resided  upon  the  residue,  consisting  of  a  house  and  garden  of  the 
yearly  value  of  2^.  5s.  till  his  death,  which  premises  he  devised 
to  Jane  his  wife  for  life,  and  after  her  death  to  WUliain  his  son, 
his  heirs  and  assigns  for  ever.  But  William  never  became  pos- 
sessed thereof,  nor  resided  thereon,  having  died  in  the  life-time 
of  Jane,  who,  after  her  husband's  death,  continued  to  reside 
upon  the  premipes  for  several  years,  when  she  removed  to  her 
son  in  St.  Manfs  aforesaid,  about  four  year's  ago,  and  continued 
to  liv8  with  him  there  till  his  death,  and  afterwards  with  his 
widow,^  until  Jane  herself  died  in  January  last.  And  it  being 
^ged  m  argument,  that  in  Rex  v.  Cold  Ashton  (a),  it  was  said,  («)  See  l^^et. 
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that  a  child  cannot  be  emancipated  unless  he  has  guned  a  settle- 
ment  of  his  own ;  for  that  until  that  time  the  derivative  settlement 
of  his  parents  is  not  abandoned.  —  Ld.  Kenyan  C.  J.  said,  that 
means  as  long  as  the  son  continues  a  part  of  his  father's  family. 
But  here  the  son  was  emancipated  when  the  father  acquired  a  set- 
tlement in  Stanwix ;  he  had  ceased  to  be  a  part  of  his  father's 
family  some  years  before,  and  had  put  himself  under  the  con* 
trol  and  government  of  others ;  and  it  is  immaterial  whether  or 
not  he  had  gained  a  settlement  for  himself.  The  case  of  R^x  v. 
JValpole  (antCf  p.  222),  where  the  son  had  enlisted  himself  as  a  sol- 
dier was  considered  so  clearly  to  be  the  case  of  an  emancipation, 
that  it  was  not  even  argued.  Both  orders  quashed. 
The  being  in  Rex  v.  JFoburK,  H.  40  Geo.  S.   8  T.  R.  479.   2Bott,  50.  1  AW. 

the  militia,  and  p.L.  281.  284.  441.  J.  Williams  the  father  of  T.  fVilUanu  the 
■*^"f  .*'*  ,'i'  *■  pauper,  previous  to  1756  was  settled  with  his  family  at  Leigkton 
ISSlMi^i.*"  Buzzard.    The  pauper  was  bom  there  in  1756.    In  1763  J.  W. 

with  his  family  including  T.  W.)  removed  to  Wohum^  and  there 
he  gained  a  settlement  in  1774.  In  1772  the  pauper  entered  into 
the  militia,  with  the  consent  of  his  father,  then  a  serjeant  in  the 
same  regiment ;  the  pauper  continued  therein  a  drummer  till  he 
was  23  years  of  age ;  during  which  time  his  pay  was  received  by 
his  father.  From  the  time  of  the  pauper's  entering  into  the  mili- 
tia till  he  married  (1788),  he  lived  in  Ills  father's  family,  when 
not  upon  duty.  He  was  removed  from  L.  B.  to  Wobum^  and 
the  sessions  affirmed  the  order.  —  Per  Ld.  Kenyan  C.  J.  The  ar- 
gument that  has  been  used  in  support  of  the  present  rule,  if  it 
prove  any  thing,  proves  too  much ;  for  it  tends  to  show  that  if  a 
child  be  for  any  period  of  time,  however  short,  under  any  other 
control  than  that  of  the  father,  he  is  thereby  emancipated  from 
his  father's  family.  That  is  the  case  of  every  private  in  the  mi- 
litia, even  in  time  of  peace ;  he  is  subject  to  military  control 
during  a  part  of  the  year,  and  therefore  not  under  the  father's 
control  during  that  time ;  and  yet  it  was  not  contended  that  such 
a  person  is  by  that  means  emancipated.  A  drummer  is  generally 
taken  at  a  very  early  period  of  life,  and  if  he  only  continue  in 
that  situation  for  24  hours,  he  is,  it  is  said,  emancipated  from  his 
father.  The  proposition  is  monstrous.  In  Rex  v.  Wtdpaie^  St. 
Peters,  (ante,  p.  222),  the  Court  proceeded  on  this  ground,  that  he 
was  engaged  to  serve  for  life,  and  was  liable  to  be  sent  into  foreign 
countries.  But  a  son  is  not  emancipated  by  the  circumstance 
of  his  being  under  some  other  control  than  that  of  his  father. 
Neither  ii  the  As  in  Rex  v.  Halifax.  I  am  therefore  of  opinion  that  this  pau- 
^••'"K  ""^  ****  per  was  not  emancipated  from  his  father  at  the  time  when  the 
^JJ^JjJj^**"^  latter  gained  a  settlement  at  IV.  —  Grose  J.  Of  die  same  opinion, 
^goMnm^L     ^  ^^  appeared  that  he  was  only  16  years  of  age  when  he  entered; 

that  he  did  so  with  his  father's  consent,  a  serjeant  in  the  same 

militia ;  that  his  father  received  his  pay ;  and  tnat  till  he  married 

he  lived  in  his  father's  family.     Le  Blanc  J.  said,  that  in  Rex  v. 

Waljpole  St.  Peters,  the  son  was  totally  independent  of  his  fialher 

for  &ur  years. 

A  Mm  nineteen        Rex  v.  Halifax,   H.  15  Geo.  3.     Burr.  S.  C.  806.     2  Batt,  36. 

yean  of  age,       I  NoL  P.L.  280.    John  Bragg,  the  father  of  the  pauper,  went 

^Uijg  hb         ^th  a  certificate  from   Skircoat  to  Halifax,  where  the  pauper . 

^hota^^^  was  bom.    And  when  he  (the  pauper)  was  about  15  years  of  age, 
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he  bound  hiouelf  an  apprentice  by  indenture  to  WiUiam  Smith  to  cooiMarif^ 

of  Halifax^  stuff-weaver,  for  the  term  of  four  years,  and  served  't,  fa  not  enwa. 

his  master  there  for  that  time.    After  he  was  out  of  his  appren*  ^^^'^^^'^^^ 

ticeship,  and  when  he  was  about  19  years  of  age,  his  father  took  the^antrr 

a  farm  of  12/.  a-year  in  Warley^  and  went  and  resided   there  working  for 

several  years :  His  son,  the  pauper,  always  after  the  father  went  himMlC 

to  Warley^  worked  about  the  countir  as  a  stuff-weaver,  but  came 

to  his  iather  at  WarUy  when  he  pleased,  and  kept  his  holiday 

clothes  there,  and  considered  his  father's  house  as  nis  own  home : 

When  he  came  to  his  father's  house,  he  paid  for  what  he  had, 

and  was  his  own  roaster  to  go  and  work  for  himself  whenever  he 

pleased.  —  lA,  Manxfield  C.  J.  was  not  in  Court* — The  other 

three  Judges  thought  that  the  son  could  not  be  considered  as 

emancipated,  or  independent  of  or  separated  from  his  father.    Ho 

went  to  his  house  when  he  pleased,  and  had  his  clothes  there* 

Mr.  J.  Aston  said,  that  where  a  son  is  become  independent  of  his 

father's  family,  or  emancipated  from  it,  he  would  not  acquire  a 

settlement  where  his  father  goes  to  reside ;  But  if  he  remains 

part  of  his  father's  family,  he  will  acouire  a  derivative  settlement 

where  his  father  goes  and  settles.    The  distinction  was  well  laid 

down,  he  said,  in  the  Bugden  case ;  and  he  observed  that  in  the 

above  case  of  Walpole  St,  Peter*s,  the  son  had  been  four  yean 

a  soldier,  and  wais  emancipated  from  his  father's  family,  and  had 

ceased  to  be  part  of  it. 

Rex  V.  Tottington  Lamer  End,  E.  23  Geo.  3.  Cald.  284.  2  Bott,  R«id«iee  of  a 
37.  1  Nol.  P.  L.  279.  Edward  Holt  and  his  wife  and  family  were  ^'^^^.  **"/*" 
removed  from  Broughton  to  Tottington  Lower  End  both  in  X«»-  at  a^friend't 
cashire.     The  sessions  confirmed  the  order,  and  stated,  that  the  houaeforiop. 
pauper  was  the  son  of  Thomas  Holtj  who  at  the  time  of  the  pau-  port,  the  diild 
per's  birth  was  settled  in  Tottington  Lower  End*    When  he  was  ▼Mting  his  fa- 
seven  years  old  his  mother  died,  and  he  and  his  father  went  to  ****''^"'*  ?^ 
live  with  l^is  uncle  Edward  Holt  in  the  township  of  Piliington  ^^^  is^m 
in  the  same  county ;  his  father  boarded ;  but  his  uncle,  out  qfcha^  fmimHpVi^, 
riii^  to  his  father,  who  had  four  other  young  children,  and  to 
keep  him  off  the  town,  took  the  pauper  and  provided  for  him, 
meat,  drink,  lodging,  and  clothes ;  in  about  18  months  his  father 
went  to  reside  in  Ratdiffe  an  adjoining  township,  but  the  pauper 
continued  with  his  uncle  till  he  was  ten  years  old,  about  which 
time  his  uncle's  wife  beat  him  (his  uncle  being  from  home),  and 
he  went  to  his  fathers  house  and  stayed  there  about  a  fortnight ; 
bu^  his  father  not  having  a  loom  to  accommodate  him  as  a  weaver^ 
desired  him  to  return  to  his  uncle,  which  he  did,  and  his  uncle 
taught  him  to  weave  in  the  day,  and  sent  him  to  school  in  the 
evenings ;  his  uncle  provided  him  with  meat  and  clothing,  and 
receiv^  the  money  he  earned ;  he  stayed  with  his  uncle  on  these 
terms  until  he  was  16  years  old ;  but  from  his  first  going  to  his 
uncle  to  that  time,  he  now  and  ihen  went  to  see  his  father  at  a 
holiday  time  or  so,  and  sometimes  stayed  all  night.    Whea  he 
was  14  years  old,  his  father  came  into  Pilkingtonj  and  gained  a 
new  settlement  there  by  renting  15^.  a-year.    The  pauper  con* 
sidered  his  father's  house  as  his  proper  home,  because  he  was  his 
father ;  and  that  he  could  have  gone  to  him  when  he  pleased, 
and  bis  father  would  have  received  him.    The  father  thought 
himself  obliged  to  provide  for  the  pauper  whenever  the  ufoe 
turned  him  awi^;  and  when  he  was  16  years  of  agOi  having  beea 

vol.,  IV.  Q 
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struck  by  his  uncle,  he  told  him  he  xvoitld  leave  him  and  return  home 
to  hisjaiher  ;  his  uncle  said  he  might ;  upon  which  he  went  to  his 
father  and  told  him  the  circumstances.     The  faiher  said  he  was 
liable  to  take  him  in,  and  did  receive  him  as  part  of  his  fimUy  ; 
he  stayed  with  his  father  about  a  week,  and  helped  him  to  get 
his  hay ;  abd  when  that  was  done,  his  father,  not  having  a  loom, 
desired  him  to  return  to  his  uncle,  and  see  if  he  would  take  him 
in.     He  did  return,  and  agreed  with  his  uncle  to  work  for  him* 
self,  and  pay  for  his  board ;  and  it  did  not  appear  to  the  sessions 
he  ever  returned  to  his  father.     Some  time  after  his  last  return 
to  his  uncle,  having  taken  2f .  M.  or  more  of  him,  his  father  save 
his  uncle  25.  6^.  as  amends  for  the  same.     The  paupcr  had  done 
no  act  to  gain  a  settlement  in  his  own  right.    The  father  says, 
if  the  uncle  had  gone  to  live  a  great  distance  from  him,  he  would 
not  have  suffered  the  pauper  to  nave  gone  with  him.  —  Ld.  Mans- 
fidd  C.  J.  The  pauper  considered  himself  as  part  of  his  father's 
family,  and  the  father  considered  him  the  same.    When  a  man 
acqmres  a  settlement,  he  acquires  it  for  himself  and  his  family. 
There  is  no  reason  to  say  this  boy  was  not  part  of  his  falher^a 
family.     The  uncle  was  under  no  obligation  to  do  any  thing  for 
him,  or  to  keep  him  an  hour :  and  the  boy  in  point  of  fact  on 
every  disagreement  went  to  his  father's  house  as  his  home,  and 
he  received  him,  as  he  was  bound  to  do.  I  see  no  ground  for  con- 
sidering this  as  an  emancipation.    Both  orders  quashed. 

Rex  V.  (Jffchurchy  H.  29  Geo.  3.  2  T.  R.  114.  2Bottf  40.  1  Nol. 
P.  L.  279.  Henry  West  and  Martha  his  wife  were  removed  from 
Thurlaston  to  Offchurch  both  in  fVarwickshire,  The  sessions  con- 
firmed the  order.  The  case  stated  (amongst  other  things),  that 
the  pauper  was  bom  in  Offchurch  in  1765,  and  resided  there  with 
his  rather  until  1770.  On  his  father's  leaving  Offchurch^  the  pau- 
per was  left  with  one  Leeson^  at  Offchurch,  to  be  taken  care  of, 
his  father  paying  for  his  lodging  and  board.  The  pauper  cron- 
tinued  at  Leeson*%  at  Offchurch  for  two  years,  and  then  went  to 
reside  with  his  uncle  Haddon,  who  also  lived  at  Offchurch,  and 
continued  to  reside  with  him  about  two  years,  durmg  which  his 
uncle  provided  him  with  board,  clothes,  lodging,  and  pocket- 
money,  and  he  worked  with  his  uncle,  but  received  no  wages, 
and  was  not  hired  as  a  servant.  At  the  end  of  two  years  the 
pauper  went  to  his  father's  at  Ladbroke,  and  stayed  there  a  week ; 
and  then  went  to  reside  with  another  uncle,  Salmon  of  Weston^ 
with  whom  he  lived  six  years  as  he  had  done  at  his  uncle  Had* 
don'n.  His  uncle  Salmon  provided  him  with  board,  clothes, 
lodging,  and  pocket-money,  he  working  for  Salmon  without  having 
been  hired  as  a  servant,  or  receiving  any  wages.  On  leaving  hift 
unde  Salmon  he  went  and  lived  three  weeks  with  his  father  at 
Ladbroke,  where  his  father  had  obtained  a  settlement.  The  pau- 
per had  never  done  any  act  to  gain  a  settlement.  —  Ld.  Kenyan 
C.  J.  This  is  the  weakest  case  of  emancipation  that  ever  was 
attempted  to  be  made  out.  When  the  father  left  the  parish  of 
Offhhurch,  the  son  was  only  five  years  old ;  now  it  cannot  be  pre- 
tended at  that  time  he  was  emancipated,  and  yet  he  then  ceased 
to  reside  in  his  father's  family.  It  is  also  stated,  that  about  two 
years  afterwards,  when  he  was  i^ot  seven  or  eight  years  old, 
andpast  the  age  of  a  nurse-child,  he  went  to  4ive  with  his  uncle 
ithakkm.    Then  was  he  emancipated  at  that  time?   Ordinarily 
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speakings  one  oftiuu  things  must  happen  before  the  son  can  be  said  Th«  rule  for 
to  be  emanctmOed:  either  he  must  have  obtained  a  settlement  Jor  £niaiidpatioii. 
kimselff  or  nave  become  the  head  of  a  Jamily,  or  at  most  he  must 
have  arrived  at  that  age  vahen  he  may  set  up  in  the  vtorldfor  him* 
self,     But  here  the  son  does  not  nill  witnin  either  of  those  de- 
scriptions :  no  time  can  be  stated  when  the  emancipation  may  be 
said  to  have  commenced.    For  when  he  went  to  live  with  his 
uncle  Haddon,  he  was  on! v  eight  years  old  at  the  most ;  and  he 
could  gain  no  settlement  either  by  living  with  that  uncle,  or  his 
other  uncle  Salmon  as  a  servant,  because  the  case  states  that  he 
was  not  hired  as  a  servant  by  either  of  them.     Now  during  all  Father  a  right 
this  time  the  father  had  a  right  to  the  custody  of  the  son,  and  ^^  curtody 
might  have  obtained  him  by  habeas  corpus,  for  the  parental  care  twwtt^Sne."  ^ 
was  not  then  done  away.    It  is  not  necessary  in  these  cases  of 
derivative  settlements  that  the  child  should  remove  with  the 
&ther  from  place  to  place,  for  the  settlement  of  the  father  will 
be  conmiunicated  to  the  child :  otherwise  children  who  are  sent 
out  into  the  world  for  education,  and  are  of  course  separated  for 
a  time  from  the  father,  might  lose  the  benefit  of  their  father's 
seetleraent ;  and  when  they  were  about  to  return  home,  would 
find  themselves  excluded  from  parental  care,  if  their  parents  had 
in  the  mean  time  gained  a  new  settlement.    How  long  the  power 
of  communicating  a  derivative  settlement  may  continue  it  is  not 
necessary  to  determine ;  for  in  this  case  it  certainly  remained 
longer  tnan  till  the  child  was  nine  or  ten  years  old,  and  that  is 
sufficient  for  the  determination  of  this  question.     Both  orders 
quashed. 

Rex  V.  EdgetDorthy  T.  29  Geo.  S.     S  T.  R.  353.     2  Bott,  42.  Chfld  bound 
1  NoL  P  L,  280.     Henry  RothtoeU  and  his  wife  and  family  were  •PP^n^'ce  by  • 
removed  from  Castleton  to  Edgeworth,  both  in  Lancashire.    The  l^^^^ 
sessions  confirmed  the  order  and  stated  the  following  case :  that  Mttlraieiit 
Henry  RothtoeU,   the  father  of   Henry  the  pauper,    when   the  thereby,  is  not 
pauper  was  about  13  or  14  years  old,  came  to  live  upon  a  tene*  emancipated. 
ment  at  Edgetoorth  of  5l.  a-year,  and  had  no  settlement  there, 
and  resided  there  about  two  years ;  during  which  time  he  put  out 
the  pauper  to  one  James  Pollit  who  then  resided  in  Spotland,  for 
four  years,  to  learn  the  trade  of  a  woolcomber.    The  pauper  ac* 
cordingly  left  his  father's  house,  to  which  he  never  afterwards 
returned  but  as  a  guest,  and  resided  with  and  worked  for  Pollit  at 
Spotland  for  four  years ;  and  by  him  was  provided  all  that  time  with 
meaty  drink,  washing,  lodging,  and  clothes,  and  was  considered    • 
by  his  mother  as  part  of  PollU's  family.    During  these  four  years 
the  pauper  was  sometimes  a  quarter  or  half  a  year  without  seeing 
his  father  or  mother,  but  sometimes  came  to  his  father's  house 
on  a  Saturday  evening,  and  returned  home  to  his  master's  either 
on  the  Sunday  evening  or  Monday  morning  following.    After  the 
expiration  of  the  four  years  he  never  returned  to  his  father's  fii- 
mily,  but  worked  at  his  trade  of  a  woolcomber  at  different  places 
about  the  country,  and  supported  himself  thereby  until  he  mar- 
ried, and  resided  with  his  wife  and  family  in  a  house  of  his  own. 
Afler  the  pauper  was  put  out  to  Pollit,  and  before  the  four  years 
expired,  Henry  the  father  took  another  tenement  in  Edgeowrth  ' 

of  the  yearly  vtiue  of  8/.  which  he  occupied  with  the  former 
tenement  for  a^year,  whereby  he  gained  a  settlement  at  Ed^e-- 
vfofth.     The  pai^ier  never  gained  any  settlement  for  hnnself ; 
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aad  the  question  i»,  whetlter  he  followed  his  father's  eettlement 
at  Edgeworth  f  This  case  was  sent  down  to  be  re-stated,  whether 
the  pauper  had  been  apprenticed  to  PollU  by  indenture.  The  ses- 
sions returned  that  the  pauper  had  been  put  out  apprentice  by  in* 
denture^  which  was  void  for  want  of  the  stamp  denoting  the  pay- 
ment of  the  additional  duty. The  Court  thought  this  case  go- 
verned by  the  preceding  case,  and  (without  argument)  discharged 
the  rule  for  quashing  the  order  of  sessions. 
A  child  is  not         Rex  v.  Witton  cum  Twambrookesy  T.  29  Geo.  3.   2  T.  R.  S55. 
cmmncipatcd  till  2  Bott,  43.  1  Nol.  P.  L.  277.  279.     George  HetoUt  and  his  wife 
hefaas gained  a  ^^^^  family  were  remoyed  from  Stockport  to  Witton  cum  Twrn- 
bis  <wrnrieht      brookes.    The  sessions  confirmed  the  order,  and  stated  the  follow- 
orliaacontract*  ingcase:  That  the  pauper's  father,  John  Hewitt ^  rented  a  tene- 
ed  a  relation  in-  ment  of  16/.  a-year  in  JVittonf&c.  and  resided  upon  it  above  a 
compatible  with  year,  when  the  pauper  was  about  six  years  old.    The  father  then 
****' ** t  DMt "*f    ^^"^  ^®  Middletoichf  where  he  did  no  act  to  gain  a  settlement; 
hiirrathnr?  °     and  about  two  years  after  ran  away  from  his  family ;  and  the 
family;  and  a     pauper's  mother,  takinff  the  pauper  with  her  to  Coitg/^on,  died 
person  itt  the      m  half  a  year :.  then  uie  pauper  was  left  in  the  care  of  one  Jane 
age  of  nineteen,  Brookes^  with  whom  he  lived  at  Congleton,  and  worked  at  the  silJc 
Sn^ra?^')"  *°*^^*  ^®^®:    ^^^  ^^®  overseers  of  fVitton,  &c.  paid  the  whole  or 
hiring  hii^'f    ^  P^^  ^^  ^^^  maintenance  for  four  years  to  Jane  Brookes,  after 
for  four  yean,    wnich  the  pauper  supported  himself  to  the  age  of  16,  at  which 
and  notgainmg  time  he  got  3«.  9df  per  week,  and  boarded  himself  where  he  liked. 
•  ■^«"«"*       During  Uie  first  part  of  the  time  he  lived  at  Congleton^  he  saw  his 
^^^•^^*   father  twice  at  the  distance  of  about  four  years,  at  which  time 
^^      his  father  did  not  give  him  any  thing  (except  a  pair  of  breeches, 
and  2^  the  first,  and  l^d.  in  money  the  second  time).    At  18  or 
19  years  of  age,  the  pauper  went  from  Congleton  to  Sheffield,  and 
hired  himself  for  four  years,  but  gained  no  settlement  thereby. 
He  heard  that  his  father  had  been  to  enquire  after  him  at  Congle- 
ton,  and  that  he  then  lived  at  Dunham^  to  which  place  he  went 
to  see  him,  and  was  at  that  time  23  years  of  age,  and  married. 
It  appeared  that  the  father  had  made  the  above  enquiry  of  his 
daughter,  the  pauper's  sister,  with  intent,  as  he  said,  to  give  him  a 
•suit  of  clothes,  as  he  had  done  less  for  him  than  any  of  his  other 
4:hildren.    It  appeared  that  the  father  had  married  a  second  wife, 
.and  held  a  tenement  in  Dunham  of  11/.  a-year;  and  had  lived 
upon  it  eisht  years  when  his  son  went  to  see  him  there  as  above, 
«ipon  which  visit  he  staid  only  one  hour,  and  never  saw  his  father 
at  any  time  but  as  above.    Ld.  Kenyon  C.  J.  said,  it  was  never 
conceived  in  any  case,  that  a  son  who  was  only  16  years  of  agOf 
end  who  had  not  gained  any  settlement  in  his  own  right,  was  no( 
part  of 'his  father's  family.    The  cases  of  emancipation  have  b1<- 
ways  been  decided  on  the  circumstances  either  of  the  son's  being 
21,  [see  Rex  v.  Roach,  fost.  p.  230.]  or  married,  or  having  gained  a 
settlement  in  his  own  right,  or  (as  in  the  case  of  the  soldier)  hav^ 
ing  contracted  a  relation  which  was  inconsistent  with  the  i^^ 
his  being  in  a  subordinate  situation  in  his  father's  fivnily*    Order 
confirmed. 
EmanctpatMm        Rex  v.  Bleasby,  H.  60  Geo.S.  Sf  1  Geo.^.  SB.S^A.  STI^  Ke- 
byachUd*!       moval  from  Bleasby  to    Thurgarlon  in  Nottinghamshire.    X»* 
g^"f  .■■55"    sessions  on  appeal  discharged  3ie  order,  subject  to  the  QP»»»^' 
awn  right  in  th«  ©^  ^^  Court  of  K.  B.  on  the  Mowing  case.    The  pauper  irss 
ptfiih  m  wfaidi  t>oni  at  Gvmdftonet  the  place  of  hit  father's  settlenienti  in  «/««^» 
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1785 ;  and  at  Martinmas,  1798,  being  then  thirteen  veart  of  1m  wag  pre- 
age,  was  hired  and  served  for  a  year  with  James  Hind^  ot  Gonal*  ^>o«*lj  Mttlcd 
stone  aforesaid,  farmer.  When  the  pauper  was  about  sixteen  *'7P"«><"g«' 
years  of  his  age,  his  father  gained  a  settlement  in  Thurgarton 
by  renting  a  tenement  of  the  yearly  value  of  10/.  on  which  the 
father  continued  to  reside  during  the  remainder  of  the  pauper's 
minority,  and  the  pauper  continued  during  such  period  (that  is, 
from  about  two  years  afler  the  expiration  of  his  service  in  GonaU 
stone,  until  he  was  21  years  of  age,)  to  reside  in  his  father's 
house  at  Thurgarton,  working  during  the  time  as  a  journeyman 
framework-knitter,  and  occasionally  paying  part  of  his  earnings 
to  his  father  who  was  a  labourer  as  a  compensation  for  his  board* 
The  sessions  being  of  opinion,  that  the  pauper  had  gained  a 
settlement  in  his  own  right  in  Gonalslone,  by  the  hiring  and  ser- 
vice, and  that  the  settlement  gained  about  two  years  afterwards 
in  Thurgarton,  by  the  pauper's  father,  did  not  vary  or  aiFect  the 
settlement  of  the  pauper,  oischarged  the  order.  After  argument 
AbboU  C.  J.  said,  1  take  it  to  be  settled  law,  that  if  a  child  ac- 
quire a  settlement  of  his  own,  althouj|;h  he  may  afterwards,  during 
his  minority,  return  and  live  with  his  father's  family,  he  does  not 
follow  the  settlement  of  his  father  subsequently  obtained.  In  this 
case  the  pauper  did  acquire  a  settlement  by  the  hiring  and  service 
in  Gonatstone,  and  after  that  time  he  derived  his  settlement  no 
longer  from  his  father,  but  from  the  contract  of  hiring.  Order 
confirmed. 

Res  V.  CoUingboum  Ducts,  H.  31  Geo.  S.    4  T.  R.  199.  2  Bott,  A  wn  letviiig 
44.  1  Nol.  P.  L.  280.  E.  Chandler  and  his  wife  were  removed  W«f«*>»«*«^ 
from  CoUingboum  Duets  to  CoUingboum  Kingston,  The  sessions  ^^ter^sT^ 
quashed  the  order,  and  stated  the  following  case :  £.  Chandler  year,  und£  a 
was  bom  in  CoUingboum  Kingston,  where  his  parents  were  resid-  hiring  for  a 
ing  under  a  certificate  from  Froxfield.    At  the  age  of  19  he  was  y^^*  but  gain. 
hired  for  a  year  to  serve  J.  Childs  of  'Buckholt  Farm,  as  a  carter,  JJJfn"^*!^*' 
which  he  served  accordingly.  BuckhoU  Farm  is  extra-parochial ;  ^d^returniiijr 
is  not  a  township  or  vill,  and  has  no  parish  officers.    After  the  before  twenty- 
pauper  had  served  the  year  at  Buckholt,  he  returned  to  CoUing'  oneisnotemaa- 
bourn  Kingston,  and  then,  being  unmarried,  under  age,  and  not  cipaied. 
having  done  any  act  to  gain  a  settlement  in  his  own  right,  further 
than  as  aforesaid,  was  hired  to,  and  served  S.  Andrews,  of  that 
perish,  for  a  year.    The  sessions  being  of  opinion  that  the  pauper 
was  not  emancipated,  and  that  the  certificate  was  not  discharged 
so  as  to  enable  him  to  sain  a  settlement  in  CoUingboum  King" 
ston  by  hiring  and  service,  quashed  the  order  of  removal,    oj 
Ld.  Kenuon  C.J.  (after  observing  upon  the  certificate ;)  In  cases  of 
this  kin^  where  the  decisions  of  this  Court  are  to  guide  the  judg- 
ments of  the  magistrates,  it  is  of  great  importance  that  they 
should  be  consistent.    Now  I  am  not  able  to  distinguish  this  case 
firom  the  principle  laid  down  in  Rex  v.  Wilton  cum  Ttoambrookes 
(ante.)     It  was  there  held  that  a  person  under  age,  who  after 
being  absent  from  his  father's  family  for  a  considerable  time,  re- 
turned to  it  before  he  was  an  adult,  or  married,  and  before  he  had 
acquired  a  settlement  for  himself,  was  not  emancipated,  but  was 
entitled  to  the  benefit  of  his  fiither's  settlement.    So  in  this  case 
the  SOD  returned  before  he  had  attained  the  age  of  21,  not  having 
gained  any  settlement  for  himself  distinct  from  that  of  his  fatheri^ 
nor  haYbg  become  the  head  of  a  family,  and  therefore  this  case 
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must  be  governed  by  that  of  Witton  cum  Twambrookes.  The 
distinction  which  has  been  attempted  to  be  taken  between  some 
of  the  former  cases  and  the  present,  that  here  the  son  put  himself 
out  to  service,  is  not  material;  for  until  the  age  of  21,  not  har« 
ing  done  either  of  the  acts  above  alluded  to,  he  continued  a  part 
of  his  father's  family.    Order  of  sessions  confirmed. 

And  in  Rex  v.  Nexv  Forest y  H.  84  Geo.  S.  6  T.  R.  478.  2  Bolt, 
182.  1  NoL  P.  L.  303.  On  Old  Martinmas-day  1777,  E.  Coates 
hired  himself  for  a  year  to  G.  Bou>ey  of  New  Forest^  and  served 
that  year  there :  on  the  22d  December,  1777,  JB.  Coates  married 
his  present  wife :  William  Coates,  a  legitimate  son  of  his  by  a 
former  wife,  being  within  one  month  of  the  age  of  16  years,  and 
having  gained  no  settlement  in  his  own  right,  on  the  same  Mar' 
tinmas'day,  1777,  hired  himself  for  a  year  to  R,  Nelson  of  Elkr- 
ton,  which  he  accordingly  served^  And  Che  question  was,  whe- 
ther by  reason  of  the  service  and  settlement  thereby  gained  by 
the  son  under  his  hiring,  the  father  could  be  considered  as  being 
an  unmarried  man,  by  the  emancipation  (which  it  was  contended 
was  by  relation  at  that  moment  complete)  of  his  son  ?  Ld.  Kenyan 
C.  J.  (after  reciting  the  statute  of  3  fF.  ^  M.  e.  1 1.  §  6*  viz.  that 
if  any  unmarried  person  not  having  a  child  or  children,  Ac.)  said, 
that  in  this  case  the  son  was  not  separated  from  the  father; 
when  the  father  was  hired,  the  son  had  gained  no  settlement  for 
himself;  he  indeed  did  on  the  same  day  enter  into  a  contract 
which  might  or  might  not  have  been  completed,  and  which, 
when  completed,  would  confer  a  settlement  on  the  son ;  but  at 
the  time  when  the  father  entered  into  the  relation  of  servant  at 
Neto  Forest,  the  son  formed  a  part  of  his  family.  (See  this  case, 
post,  p.  264.) 

Rex  V.  Roach,  E,  35  Geo.  3.  6  T.  R.  247.  2  Boit,  46.  1  ^fol- 
P.  L.  278.  282.  284.  The  sessions  for  Cornwall  confirmed  an 
order  for  the  removal  of  Eliz.  Rounsavel  firom  St.  Columb  Major 
to  Roach,  and  stated  the  following  case:  The  pauper  was  bom  in 
Little  Colan,  where  her  father  then  resided ;  he  afterwards  lived 
in  Roach  and  gained  a  settlement  there,  and  the  pauper  lived 
with  him  until  uter  she  was  21  years  of  age ;  when  she  was  ^ 
years  old,  she  was  delivered  of  a  bastard  child,  for  the  mainte- 
nance of  which  a  bond  of  indemnity  was  given  to  Roach,  and 
she  continued  still  living  with  her  father.  About  half  a  year 
after,  she  left  her  father's  house,  and  went  to  Mr.  Henwood**,  ft 
farmer  in  Roach,  as  a  wet-nurse,  and  lived  there  eight  weeks,  for 
which  she  was  paid  8s.  A  few  days  after  she  left  her  father's 
house,  he  removed  to  St.  Columb,  where  he  rented  12/.  a-year, 
and  has  lived  there  from  that  time ;  at  the  end  of  the  eight  weeks> 
the  pauper  returned  to  her  father  in  Si.  Columb,  where  she  ha» 
since  remained,  but  made  no  contract  with  him  as  a  servant, 
nor  gained  any  settlement  for  herself.  Ld.  Kenyan  C.  J>  I^  ^ 
been  very  properly  observed  on  former  occasions,  that  this  Cou^ 
ought  to  be  anxious,  in  determining  Questions  arising  on  the  t^' 
tlement  laws,  to  lay  down  clear  and  distinct  rules  for  the  infonn- 
ation  of  a  very  useful  class  of  persons,  the  magistrates,  who  are 
to  decide  in  cases  of  this  kind.  And  I  hope  that  the  rule  of  de- 
cision which  we  are  about  to  establish  in  this  case,  will  fall  in  with 
cv«ry  ease  that  has  been  cited.  For  with  regard  to  a  suppo8«f 
expression  of  mine  in  Rex  v.  fVitton  cum  Twambrookest  there  » 
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«n  inaccuncj  io  it*    I  think  I  could  not  have  said,  because  it  r.  «.  r^hk%. 
never  was  my  opinion,  that  the  mere  circumstance  of  a  son*s  at- 
taining  the  a^  of  21  was  an  emancipation  so  as  to  prevent  his 
having  a  derivative  settlement  gainea  by  his  father  afterwards,  if 
the  9oa  continued  to  live  with  the  father ;  for  if  the  son,  with 
unbroken  continuance,  remain  with  and  a  member  of  the  father's  ^■t  will  oon- 
iamOjr  he  is  not  emancipated.    But  this  proposition  will  not  ■^(u^>°>*i>^ 
break  in  upon  any  of  the  cases,  but  may  be  reconciled  with  all  °^^^°* 
of  them,  namely,  that  '*  if  a  child,  under  the  age  of  21,  leave  his 
&tber*s  home,  and  is  thereby  qu^  severed  from  his  father's  family, 
and  return  to  his  f&ther  dunng  a  state  of  pupilage,  during  which 
time  policy  requires  that  the  child  should  be  under  the  protec- 
tion of  his  father,  he  must  be  considered  as  incorporated  with  his 
iather'a  fiunily,  unless  he  have  gained  a  distinct  settlement  of  his 
own,  or  have  become  the  head  of  a  family  himself:  but  if  a 
child,  after  a  state  of  pupilage,  sever  himself  from  his  father's 
family,  he  cannot  afterwards  be  incorporated  with  it."    The  case 
a€  t!t^  aoldier  proceeded  upon  that  principle ;  he  had.  neither 
gained  a  settlement  nor  was  m  a  situation  to  gain  one,  but  he  had 
ceased  to  be  under  the  controul  of  his  parents,  and  had  become 
liable  to  the  controul  of  others ;  and  as  he  did  not  return  to  his 
father  until  after  he  was  of  age,  the  case  was  diought  too  clear  to 
be  argued.    But  it  must  not  be  inferred  from  the  circumst^ces 
of  that  case  not  having  been  argued  that  it  passed  without  con- 
aderation,  and  is  not  entitled  to  much  notice ;  because  in  a  sub- 
sequent case  (a)  Aston  J.  who  was  a  very  good  sessions  lawyer,  (a)  R.  v.  H*. 
alkded  to  it  as  a  case  properlv  decided.    And  if  so,  it  must  ^^*^»  ^^» 
govern  the  present,  for  I  cannot  distinguish  between  them.    Some  ^'  ^^^* 
stress,  however,  has  been  laid  in  the  argument  to-day,  on  the  cir- 
cumstance of  that  person  having  eneaged  in  the  situation  of  a 
soldier;  but  that  cannot  be  material  in  any  other  way  than  as 
shewing  that  the  son  was  no  longer  under  the  controul  of  his 
father.    So^  in  this  case,  this  woman  was  above  21 ;  she  had  con- 
tracted the  relation  of  servant  with  another  family ;  she  was  out 
of  her  fiither's  family ;  she .  was  under  no  controul  to  him  other 
than  that  arising  from  moral  obligation  and  gratitude ;  and  I  can- 
not see  how  she  could  afterwards  be  deemed  to  be  incorporated 
with  the  father's  family.    The  rule  to  be  extracted  from  the  cases  General  ru]*^ 
is  this ;  if  the  child  be  separated  from  the  parents,  and  without 
marrying  or  obtaining  any  settlement  for  himself,  return  to  diem 
again  during  the  age  of  pupilage,  he  is  to^all  intents  a  part  of  his 
father's  family,  and    his  settlement  will  vary  with  that  of  his 
fiither ;  but  i^  when  that  time  arrives  when,  in  estimation  of  law, 
the  child  wants  no  further  protection  from  the  father,  the  child 
remove  from  the  father's  family,  he  is  not  for  the  purpose  of  a 
derivative  settlement  to  be  deemed  part  of  that  family ;  this  nule 
will  reconcile  all  the  cases,  and  will  be  found  to  be  an  intelli- 
gible one.    The  Court  agreed,  and  the  order  of  sessions  was 
confirmed. 
See  idso  Rex  v.  Everkm^  and  Rex  v.  Siyoxrbyy  ante,  p.  222. 
Rex  V.  Cowhoneybame,   T.  48  Geo.  3.  10  East,  88.  Bott,  Cont.  a  widower, 
115.  1  Nol.  P.L..  284. —  Removal  from    Teddington  to  Coto'  htTuig  e  daugh- 
honm/bomei  order  confirmed,   subject,   &c.    The  pauper  being  *»»  pjMedfcer 
legafiy  settled  in  CoiahoneybomCf  some  time  after  the  death  of  his  "^  ^'**^  '**^ 
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•fiipiwithao    wife,  who  died  in  chfldbed  fifleen  jean  ago  last  WhUtitntidet 
uncle,  by  whom  yf^nx  to  service,  and  hired  himself  to  one  Clarke  of  Conhonet/' 
'***^* 'i"  Id  iSver  ^^^^»  who  afterwards  removed  to  Teddington,  and  the  pauper 
tbiit°time,  and     ^^^  ^^^  *^  Michaelmas  1806,  having  serveahim  the  five  preced- 
with  whom  she  ing  years  under  a  hiring  for  a  year  in  Teddington.    On  the  death 
continued  to  re-  of  the  pauper's  wife,  W*  Nightingale,  who  had  married  his  sister, 
aide  after  she      ^qqJ^  ^q  3^^  maintained  the  infant,  of  which  she  had  been  de- 
d?**  wnfo      livered,  out  of  kindness  to  the  pauper ;  and  the  pauper's  daughter, 
for  Mm,  bu^*      Elizabeth,  then  about  eleven  years  of  age,  went,  with  the  pau- 
withoat  any       per's  consent,  to  Nightingale,  for  the  purpose  of  nursing  her  imant 
contrsct  of  hir-  sister.  The  infant  died  in  about  a  year ;  and  from  that  time  to  this 
ing  to  give  her  a  ghg  ^gg  continued  to  live  in  the  house  of  Nightingale  as  one  of 
hCT  wn^'Se     ^^®  family,  but  doing  the  work  of  a  servant.    Nightingale,  who» 
father,  in  the      previous  to  the  pauper's  daughter  living  with  him,  kept  a  servant, 
mean  time  hav-   would  have  hired  a  servant  if  she  had  left  him ;  but  he  never 
ing  gone  out  to  hired  her,  or  paid  her  any  wages,  though  he  found  her  in  board, 
iiervice.    Held,  clothes,  and  such  pocket-money  as  he  thought  fit.     The  said 
S^'aHJ^    Elizabeth  will  be  twenty-seven  years  of  age  in  June  1808.    Dur- 
cBaocipated.      ^^%  ^^  ^^  ^^^  ^^  ^^  ^^^^  ^^"^  Nightingale,  she  considered  her- 
self as  liable  to  be  sent  away  whenever  he  pleased ;  and  he  con- 
Bidered  her  at  liberty  to  quit  him  when  she  chose ;  and  the  pauper 
considered  himself,  as  her  &ther,  bound  to  receive  and  support 
her  if  Nightingale  ceased  so  to  do.    But  the  pauper  was  not  a 
housekeeper  at  any  time  after  he  went  into  darkens  service.  The 
pauper's  daughter,  Elizabeth,  was  never  hired  as  a  servant  to 
Nightingale,    The  question  intended  for  the  opinion  of  the  Court 
was,  whether  the  pauper's  daughter  Elizabeth  were,  under  the 
circumstances  of  the  case,    so  emancipated,   as  to  enable  the 
pauper  to  gain  a  settlement  by  his  service  with  Clarke  in  Teddir^' 
ion,  under  such  iiiring  as  aforesaid.   Ld.  Ellenborough  C.  J.    The 
daughter  having  been  originally  placed,  when  an  infant,  by  her 
father  in  her  uncle's  family,  contmued  to  live  with  her  uncle  after 
she  came  of  age  as  part  of  his  family ;  receiving  no  assistance 
from  her  father,  and  being  at  liberty  to  depart  from  her  uncle  when 
she  chose.    She  was  of  age,  living  apart  from  her  father,  having 
her  support  from  sources  independent  of  him,  and  was  at  libertr 
to  quit  her  uncle  when  she  pleased,  as  she  herself  considered. 
If  this  be  not  emancipation,  it  would  be  difficult  to  say  what  is 
BO,  and  when  it  can  taxe  efiect.    Then  if  she  were  emancipated 
after  she  came  of  age,  it  follows  that  the  father,  by  the  con- 
.  struction  which  has  been  put  upon  the  statute  of  King  William, 
gained  a  settlement  by  the  subsequent  hiring  and  service  for  a 
year  in  Teddington,  as    '<  an  unmarried  person,  not  having  any 
child."     Grose  J.  The  daughter  lived  apart  from  her  father,  after 
she  was  twenty-one ;  not  under  his  control,  nor  having  any  con- 
templation of  it;  nor  receiving  any  assistance  from  him;  she 
was  therefore  emancipated  when  her  father  was  hired  for  a 
year,  and  served  in  Teddington.  —  Le  Blanc  J.     The  question 
IS,  whether  any  settlement  gained  by  the  father  under  these 
circumstances  could  be  communicated  to  the  daughter ;  for,  if 
so,  he  could  not  gain  a  settlement  by  the  hiring  and  service  in 
Teddington  ;  and  that  question  depends  upon  this,  whether  the 
daughter  continued  to  be  part  of  his  fiunily  at  the  time.    On  the 
death  of  the  father's  wife,  he  broke  up  housekeeping,  and  the 
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dnoghter  wss  tent  to  her  uncle,  with  whom  the  continued  to  Hto  B.  ».  CW- 
irom  that  time;  he  sup[>]ving  her  with  clothes  and  pocket-  boneybonie. 
money:  and  there  she  still  remained  after  she  came  of  age. 
Under  these  circumstances,  living  away  from  her  father  before 
and  after  the  age  of  twenty-one,  he  having  no  house  of  his 
own,  nor  giving  her  any  support ;  I  think  she  ceased,  after  she 
came  of  age^  to  be  part  of  her  father's  family,  and  consequently 
no  future  settlement  gained  by  him  could  be  communicated  to 
her ;  and  if  so,  he  gained  a  settlement  by  the  hiring  and  seryice 
in  Teddington,  —  Bayley  J.  To  constitute  emancipation,  it  is 
clearly  not  necessary  for  the  child  to  have  acquired  a  new  settle- 
ment of  his  own :  the  case  of  the  King  v.  Roach^  antCy  2S0.  is 
in  point  to  that ;  where  the  daughter,  being  an  adult,  by  leaving 
her  father's  house,  and  going  out  to  service,  was  held  to  be 
emancipated.  Now,  where  is  the  difference  between  ffoing  out 
from  the  father's  house  after  twenty-one  to  seek  a  livelihood, 
and  continuing  out  for  the  same  purpose  after  that  age,  where 
the  absence  from  the  father  is  so  long  as  it  was  here :  the  father 
too,  during  all  that  time,  having  no  house  of  his  own,  and  having 
indeed  contracted  a  relation  which  precluded  him  from  receiving 
his  daughter  at  home. —  Orders  quashed.  (See  this  case  also, 
past.  p.  263.) 

Rex  ▼.  Hardmcke,  Af  .  50  Geo.  3.    1 1  East.  578.    1  NoL  P.  L.  Son  was  bound 
281.  283.  (In  this  case  divers  points  arose,  and  amongst  them  one  *''''^'*^^^  * 
relative  to  emancipation^  and  therefore  it  is  here  inserted.)     An  ^f^^^J^' 
appeal  aeainst  an  order  for  removal  of  Joseph  Vipond,  Mary  his  yem,  „,(!  ,f^ 
wife,  and  their  children,  by  name,  was  entered  at  the  sessions  in  serving  for  the 
the  name  of  *^  The  churchwardens  and  overseers  of  the  poor  of  ^™«»  returned 
the  parish  of  Hardtoickey  in  the  county  of  Norfolk^  appellants,  and  "^  •*>«  *««  ^^ 
the  churchwardens  and  overseers  of  the  poor  of  the  parish  ofFul*  2|2i^°  Hdd 
ham  St.  Mary  the  Virgin,  in  the  same  county,  respondents."   The  ooc  enw 
sessions  confirmed  the  order,  and  stated,  that  John  V.  the  father  dpated. 
isX  Joseph,  was  a  settled  inhabitant  of  Fomcett  St.  Mary  in  Nor^ 
folkj  and  about  forty  years  ago  came  to  reside  in  Haratvicke,  in 
that  county,  on  a  tenement  at  the  rent  of  51.  10s.  per  annum. 
The  pauper  Joseph  was  bom  in  that  parish,  and  at  the  age  of 
fifteen,  his  father  then  residing  on  the  said  tenement,  was  appren- 
ticed to  S.  W.  of  Besthorpe  in  Norfolk,  cordwainer,  and  regularly 
served  his  time  with  his  master,  who  resided  in  Besthorpe  under  a 
certificate  from  Buntoell  parish,    in  Norfolk.    During  the  first 
year  of  the  son's  apprenticeship,  John  Vipond,  the  father,  pur- 
chased the  tenement  on  which  he  resided  at  Hardwicke  for  87/. 
During  his  apprenticeship  he  was  clothed  by  his  father,  and  he 
occasionally  visited  him.    At  the  expiration  of  the  apprenticeship, 
the  pauper  being  then  nineteen  years  of  age,  returned  to  his 
father's  house  in  Hardmcke,  where  he  staid  two  days,  and  re- 
ceived some  new  clothes :  he  then  went  back  to  his  former  master, 
and  engaged  to  work  with  him  by  the  piece ;  and  did  so  work  at 
Besthorpe  for  a  year  and  a  ouarter.    The  respondents,  in  order  to 
prove  the  settlement  of  tiie  pauper  in  Hardmcke,  called  the 
father,  who  being  a  settled  (and  a  rated)  inhabitant  of  that  parish, 
refused  to  be  examined.    They  then  called  the  pauper  himself, 
who  proved  from  his  knowledge  that  his  father  had  resided  on  the 
tenement  at  H.  for  twenty-five  years,  and  that  it  was  now  wort 
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R.  V.  Hifd-       10^-  p^  annum.    And  the  Court  admitted  the  pauper  to  give 
wicke.  evidence  of  his  father's  declarations  to  him,  that  he  had  purchased 

the  house  when  the  pauper  was  above  sixteen  years  of  age,  at 
87/.)  and  that  he  had  about  ten  years  a^o  laid  out  above  100^  od 
the  premises.  The  Court  were  of  opinion  that  the  pauper  was 
not  emancipated  by  his  residing  in  Besthorpe  under  the  inaenture, 
nor  by  any  other  act  subsequent  to  it,  and  therefore  confirmed  the 
order  removing  him  to  Hardtioicke.  —  After  argument  Ld.  Ellen- 
Emancipatioiu    borough  C  J.,  as  to  the  point  of  emancipation,  said  that  the  sod 

must  be  considered  as  having  been  re-incorporated  in  his  father's 
family,  having  returned  and  required  ana  received  his  father's 
assistance,  and  therefore  he  followed  his  father's  settlement ;  and 
he  said  that  none  of  the  cases  of  emancipation,  which  had  been 
decided  on  the  ground  of  the  children's  marriage,  or  obtaining 
a  settlement  of  their  own  in  another  parish,  or  being  under  a 
different  controul,  incompatible  with  that  of  their  parents,  applied 
to  this  case.  The  other  judges,  Le  Blanc  and  Bayley,  (Grose  J. 
being  absent)  agreed,  and  the  order  of  sessions  was  confirmed. 
Hie  son  of  a  Rex  v.  MorUy^  H.  54  Geo.  3.  2  Af.  ^  S.  417.   Bott,  Cont.  29. 

certificated  per-  Removal  from  Amdey  to  Morley  ;  the  court  of  quarter  sessions 
«>ni  ''^^y?*  confirmed  the  order,  subject  to  the  opinion  of  the  Court  of  K.  B. 
2J^^*J^^  on  the  following  case:  The  pauper's  father  resided  m  Arnde}i 
uiK>rthe  death  under  a  certificate  from  Morley^  dated  1st  June^  1761,  acknow- 
of  his  father,  ledging  him  by  name,  his  wife  by  name,  and  their  three  children, 
was  bound  ap-  Maruy  Anne,  and  Alices  to  be  legally  settled  in  the  township  of 
prentice  in  the  Money.  The  pauper  when  he  was  about  twelve  years  old  (his 
^f^V^%  ^e  ^^^^^  beine  then  lately  dead^  and  he  residing  with  his  mother  in 
^9eneA  w^  Amdey  imder  the  certificate,  as  part  of  his  late  father's  family) 
the  indentures  was  bound  apprentice  by  the  overseers  of  Morley  to  one  Lister 
for  some  yours,  of  Morley,  till  his  age  of  twenty-one.  He  served  in  Morley 
and  tfien  with  under  the  indentures  seven  years,  and  then  with  his  master's  con- 
*"*  ™*!*!!4ed  *^"^  returned  to  Amdey,  where  his  mother  and  family  then  re- 
tiie  remainder  of  ^ided  under  the  certificate,  and  still  reside,  to  serve  one  Gauni 
hu  time  till  in  Amdey.  The  pauper  continued  in  Gaunt*%  service  till  the  ex- 
twenty-one  with  piration  of  his  indentures.  He  then  hired  with  Gaunt  for  a  year, 
« penon  in  the  ^^^j  served  a  year,  and  remained  with  GaurU  four  years  in  the 
^^erehismoH'  ^^^^^9  living  with  him  in  Amdey  during  all  that  time.  Upon  the 
ther  and  family  pauper's  going  to  Amdey  to  serve  out  the  remainder  of  his  ap- 
reuded  under  prenticeship  with  Gaunt ,  he  did  not  go  to  his  mother's  house,  nor 
the  oortificate,  at  any  time,  during  the  rest  of  his  apprenticeship,  resided  at  his 
■"d  afterwards  mother's  as  part  of  her  family.  This  case  first  came  before  the 
**lf'totfieMine  Court  in  Trinity  term  last,  and  was  in  part  argued,  but  on  ac- 
^non  for  a  count  of  its  bemg  imperfectly  stated,  was  then,  and  at  several 
year,  and  served  subsequent  times,  adjourned,  in  order  to  be  amended,  and  was 
that  and  three  finally  argued  on  a  former  day  in  this  term.  The  question  made 
suc(»ssiTe  years,  ^pQu  ^^  amended  case  was  this,  whether  the  pauper  gained  a 
I^Jish.^'Held  settlement  in  Amdey  by  hiring  and  service  with  Gaunt  f  Afler 
Sathe gained  argument,  Ld.  EUenborough  C.  J. said,  on  this  case  it  is  material 
a  settlement  by  to  observe,  first,  that  the  pauper  is  not  named  in  the  certificate, 
such  hiring  and  but  merely  comprehended  under  it  as  part  of  his  faUier's  family ; 
serrice.  secondly,  that  afler  the  time  of  quitting  his  father's  family  he 

never  returned  to  his  mother's  house,  but  continued  to  serve 
under  the  indentures  until  the  age  of  twenty-one,  and  then  hired 
himself  for  a  year,  and  served  for  a  year,  and  so  continued  in  the 
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service  for  four  years  successively  with  the  some  master.  And  R.  i^  Morley. 
the  question  is,  whether,  having  so  hired  himself  after  the  age  of 
twenty-one,  he  was  in  a  capacity  thereby  to  gain  a  settlement  in 
Amdetf.  The  negative  of  this  question  has  been  contended  for 
in  support  of  the  order  of  sessions,  on  the  statute  9  &  \0  W*  S. 
c.  11.,  and  on  the  authority  of  Rex  v.  CoUingboum  Ducis,  (a)  Rex  (»)  Ante*  ssb. 
T.  Ked,  and  Rexv.  Ingtvorth.  (b)  The  words  of  the  statute  are  **  that  (b)  Post  $  xW^ 
DO  person  whatsoever  who  shall  come  into  any  parish  by  certificate 
shall  gain  any  settlement  unless  he  shall  take  a  lease  of  a  tene- 
ment, &c.,  or  execute  some  annual  office,  &c"  But  I  observed 
before  upon  the  first  circumstance  of  this  case,  which  is  never 
to  be  lost  sight  of,  that  the  pauper  is  not  named  in  the  certificate, 
and  therefore  he  is  to  be  considered  as  coming  into  the  parish  by 
the  certificate,  only  so  long  as  he  is  a  part  of  his  father's  family. 
And  that  brings  it  to  the  question,  whether  he  was  a  part  of  his 
father  s  family.  In  the  case  of  Collingboum  Duds  the  pauper, 
afier  leaving  his  father's  family,  returned  to  the  parish  where  his 
father  was  Lving  under  the  certificate,  being  undier  age,  and  was 
hired  in  the  certified  parish,  at  which  time  he  continued  a  part  of 
his  fiither's  family.  So,  in  Rex  v.  Keel  the  pauper  returned  to  a 
branch  of  her  family  in  the  certified  parish,  and  was  there  hired 
and  sored  whilst  under  age.  The  case  of  Rex  v.  Ingtoorth  is  the 
Dearest  to  the  present  cas6;  but  there  is  this  distmction,  that 
there  the  pauper  returned  under  age  to  the  father's  house,  and 
hired  himself  whilst  under  age  to  a  person  in  the  same  parish ; 
and  although  by  comparing  his  age  when  he  first  let  himself, 
with  the  time  when  he  last  let  himself,  it  does  appear  that  he 
must  have  been  of  age  at  the  commencement  of  the  second  year's 
service  under  the  last  letting;  yet  that  circumstance  seems  to  have 
escaped  the  notice  both  of  the  counsel  and  the  Court ;  and  the 
case  was  decided  entirely  on  the  authority  of  Rex  v.  Keel,  which  it 
was  supposed  exactly  to  resemble ;  but  which,  for  the  above  rea- 
son is  not  so.  We  do  not  think,  however,  that  this  is  an  authority 
to  warrant  us  in  deciding  that  where  a  child,  not  named  in  the 
certificate^  separates  himself  from  his  father's  family  at  an  age 
when  he  is  by  law  capable  of  supporting  himself,  he  shall  either 
derive  a  settlement  acquired  subsequently  by  his  father,  or  shall 
be  prevented  by  the  certificate  from  gainmg  a  settlement  for 
himself,  which  is  a  disability  that  can  only  attach  on  him  as 
bemg  one  of  the  family.  This  is  illustrated  by  Rex  v.  Roach^ 
where  a  daughter,  being  of  age,  left  her  father's  family,  and 
hired  herself  to  a  farmer  tor  eight  weeks ;  during  the  time  of  her 
absence  her  father  acquired  a  subsequent  settlement,  and  it  was 
determined  that  she  was  not  entitled  to  such  subsequent  settle- 
ment, on  the  ground  that  she  had  ceased  to  be  a  part  of  the 
father's  family,  or  in  the  language  of  the  cases,  was  emancipated. 
That  case  was  fully  argued  and  considered,  and  it  lays  down  a 
rule  in  precise  terms,  which  may  serve  to  govern  others  in  future. 
*-The  same  point  was"  determined  in  Rex  v.  Cotohonei/bome, 
10  £m#,  89.  lliat  was  the  case  where  the  daughter,  being  under 
age,  went  to  reside  with  her  uncle,  with  her  faUier's  consent,  and 
▼as  maintained  wholly  by  him,  and  continued  with  him  till  she 
was  of  the  age  of  twenty-seven ;  and  the  Court  held  that  she  ceased 
on  her  coming  of  ase  to  be  a  part  of  her  father's  family,  although 
she  had  not  acquired  any  oistinct  settlement  for  herself,  and 
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therefore  the  father  acquired  a  settlement  by  Iiiring  and  Benrice, 
as  an  unmarried  man,  not  having  a  child  witmn  the  words  of  the 
statute.  It  is  true  that  these  latter  were  cases  where  the  question 
did  not  arise  upon  a  certificate ;  but  they  establish  a  principle 
which  shews  what  it.  is  that  constitutes  a  child  a  part  of  his 
father's  family ;  and  whatever  divests  him  of  the  capacity  as  one 
of  his  father's  family  in  the  one  case,  divests  him  of  the  incapacity 
in  the  other*  We  are  of  opinion,  therefore,  that  the  pauper 
ceased  to  be  a  part  of  his  father's  family,  and  by  the  hiring  and 
service  gained  a  settlement  in  Arndey.    Orders  quashed. 

Rex  V.  Huggate,  E*  59  Geo.  3.  2  jd.  4*  A.  582.  Where  a  pauper 
was  bound  apprentice  to  a  certificated  man,  and  during  his  ap- 
prenticeship, he  being  of  the  age  of  eighteen,  his  father  gained  a 
new  settlement ;  and  the  pauper  did  not  return  to  his  father's  house 
till  afler  he  was  twenty-one ;  the  Court  of  K.  B.  held  that  he  was 
not  emancipated,  and  that  his  settlement  followed  the  new  settle- 
ment of  his  father. 

§  VIL  &etrtement  bp  ^atriogei 

Respecting  the  mode  of  gaining  a  derivative  settlement  by 
marriage,  it  seems  to  be  a  good  general  rule,  that  a  woman 
marrying  a  man  who  hath  a  known  settlement,  shall  follow  the 
husband's  settlement.  And  although  in  the  case  of  Uphottery  v. 
Dunkst&eUf  (pott.  237.)  it  was  held,  that  the  wife  shall  not  gain  a 
settlement  with  the  husband  until  she  have  lived  with  him  forty 
days  irremoveable  as  part  of  his  family ;  yet  afVerwards,  in  the 
case  of  Rex  v.  Pincehortotiy  M.  3  Geo.  L,  it  was  agreed  by  the 
Court,  that  a  wife  is  to  be  sent  to  her  husband's  settlement, 
though  she  never  lived  with  him  there.  And  in  the  case  of 
St.  Gileses  V.  Everslevy  Blackmater^  ante,  p.  213.  the  widow 
was  removed  to  the  deceased  husband's  settlement,  though  she 
had  never  been  there ;  and  it  was  ruled  by  all  the  Court,  that  the 
removal  was  good,  and  that  she  must  be  sent  to  the  last  legal 
settlement  of  her  husband,  having  acquired  no  other  settlement 
since  his  death. 

It  seemeth  also  to  be  agreed,  that  a  wife  can  gain  no  settle- 
ment separate  and  distinct  from  her  husband,  during  the  cover- 
ture. As  in  the  case  of  Aythorp  Roodin'g  v»  White  Roodingy  M> 
80  Geo.  2.  2  Boit,  75.  1  Nol.  P.  L.  258.  (hereaj^er following) ; 
where  the  wife,  after  the  husband  was  run  away,  went  to  live  upon 
a  copyhold  of  her  husband's,  where  her  husband  had  never  re- 
sided ;  it  was  held,  that  although  she  might  not  be  removed  from 
thence,  yet  (her  husband  being  living,)  she  could  not  thereby  gain 
a  settlement. 

It  seemeth  also  to  be  agreed,  that  a  woman  marrying  a  man 
that  hath  no  known  settlement,  doth  not  lose  her  former  settle- 
ment which  she  had  before  marriage.  But  the  great  point  of 
difference  hath  been,  whether  such  settlement  continue  to  her 
during  the  coverture,  or  be  suspended  during  her  coverture,-  and 
only  revive  after  the  husband's  death.  Which  point  includes  in 
it  Uiis  question,  whether  the  parish  where  the  woman  was  last 
legally  settled  before  marriage  shall  by  barely  proving  such  inar- 
riage,  avoid  the  settlement  with  them  during  tne  husband's  life; 
or  whether,  in  order  to  avoid  such  settlement,  it  is  not  also  neces- 
sary for  them  to  prove  that  such  woman  had  gained  another 
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settlement,  that  is  to  aay,  that  the  husband  hath  a  settlement,  and 
where  ? 

In  relation  to  which  case,  where  the  husband  hath  no  known 
settlement,  it  hath  been  adjudged  as  follows  : 

SL  Gileses  T.  St.  Margaret  Sy   E.    2  Geo*  1.      1  Sess.  Ca,  97*  Where  the 
2  Batty  77.     1  Nol.  P.  L.  258.     A  woman  marries  a  foreigner,  woman  manies 
and  her  husband  dies.  —  Bv  the  Court :  she  must  be  sent  to  the  *  foreigner, 
place  of  her  settlement  before  marriage. 

Rex  v.  Chiddingstoney  H.  12  Geo,  1.  2  Stra.  6SS.  1  Ntd.  P.L.  Hutbuid't  let- 
258.    It  was  stat^,  that  a  single  woman  settled  at  Chiddingstone,  tlement  un- 
was  married  to  a  man  who  was  since  dead,  but  his  settlement  did  Jj^^T"'  ^'^  ^ 
not  appear.  -—  And  by  the  Court :  her  settlement  before  marriage 
stands. 

Uphottery  v.  Dunkstvelly  M.  1  Geo.  1.  Sett.  Sf  Rem.  89.  1  Sess.  Hiuband  dead. 
Ca.  80.  2  Bott,  76.  I  Nol.  P.  L.  259.  [cited  by  Bott  and  No- 
Ian  as  Appoiens  v.  DunnoeU.']  A  woman  is  settled  in  Dunkstoelly 
and  aflerwards  marries  a  vagrant,  whose  settlement  doth  not  ap- 
pear. But  he  goes  and  lives  in  Uphottery,  and  dies  there.  Two 
justices  remove  the  widow  to  Dunhnoelly  where  she  was  settled 
before  marriage.  —  And  by  the  Court :  where  it  appears  that  the 
husband  in  his  lifetime  had  no  legal  settlement  that  can  be  found, 
there  the  marriage  shall  not  put  her  in  a  worse  condition  than  she 
was  before,  and  is  all  one  as  the  case  of  a  Scotchman  and  a  fo- 
reigner, and  she  shall  not  lose  her  former  settlement. 

Hitherto  the  cases  seem  to  be  agreed,  supposing  the  husband 
dead.  But  the  difficulty  is,  where  the  husband  is  supposed  to 
be  living.  And  in  relation  to  this  point,  the  following  strong  cases 
have  been  adjudged :  — 

Dunsfold  V.    WUsborough  Green^  M.  12  Ann.  Fol.  249.    Sett>  HnabandUTuig, 
Sf  Rem.  31.    2  Botty  76.     1  Nol.  P.  L.  258.  259.    A  woman  who  but  having  no 
was  settled  'at   JViUboroueh  married  Archibald  Player  a  Scotch^  ^^^"^^  '^^ 
many  who  had  gained  no  settlement  in  England.     Two  justices  jr^J         ^' 
removed  her  from  Dunsfold  to   WUsboroughy  the  place  of  her 
settlement  before  marriage.   Exception :  this  is  a  married  woman, 
and  by  her  marriage  she  ought  to  be  settled  where  her  husband 
was,  and  this  cannot  be  right ;  for  if  the  justices  may  send  away 
a  wife,  it  is  making  a  divorce  between  husband  and  wife ;  and  if 
he  is  a  Scolchmany  they  ought  to  send  her,  as  part  of  his  family, 
to  the  bordering  counties  of  Scotlandy  according  .to  the  act  of 
the  39  Eliz.  c.  4.  §  6.    The  Court  held,  though  she  were  a  mar- 
ried woman,  yet  if  her  husband  had  no  settlement  she  could  not 
gain  any  other  settlement  than  she  had  before  marriage;  and  as 
for  divorce  it  was  none ;  for  the  husband  might  come  to  her  as 
well  at  WiUborough  Green  as  at  Dunsfold. 

Note :  the  act  of  the  39  ElU.  only  says,  that  the  Scotchman  him- 
self, if  a  vagrant,  may  be  so  sent;  but  says  nothing  of  his  family. 

St.  Giles's  V.  St.  Margaret* s^  M.  3  Geo.  1.     Sett.  Sf  Rem.  97.  An  Iinbiiian*! 
1  Nol.  P.  L.  258.     Sarah  Etherington  was  settled  at  St.  Giles's ;  '^•^ 
and  marries  an  Irishmanf  —  By  the  Court:   the  marriage  will 
not  put  her  in  a  worse  condition  than  she  was  before ;  and  they 
held  that  she  continued  her  settlement,  notwithstfmding   her 
marriage. 

Rex  V.  Westerhamy  H.  12  Geo.  1.  Fol.  252.  2  Batty  77.  The  wife  may 
1  N<d.  P.  L.  259.  The  order  specially  stated  by  the  sessions  be  femored  to 
was  this :  it  appeared  to  the  Courts  by  the  testimony  of  Elizabeth  ^^  vuM^   ' 
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Pincheon^  that  «he  was,  at  the  time  the  said  order  was  made,  a 
married  woman,  and  that  h^r  husband  was  one  Thomas  Pincheofif 
who  was  bom  in  Wiltshire,  but  in  what  place  or  parish  he  had  a 
settlement  he  never  informed  her,  nor  doth  she  iuiow ;  but  that 
he  is  run  away,  and  still  living,  for  what  she  knows.  —  By  the 
Court :  whether  the  husband  be  living  or  dead,  signifies  nothing. 
Fo;*  unless  it  appear  that  he  has  a  settlement,  the  woman  must 
he  sent  to  the  place  of  her  settlement  before  marriage :  for  sup- 
posing the  husDand  was  bom  upon  the  high  seas,  or  in  Irdand^ 
OT  a  foreign  country,  if  the  woman  might  not  be  sent  to  the  place 
•f  her  settlement  before  marriage,  she  might  be  starved. 

On  the  contrary^  Stretford  v.  Norton,  H,  12  Geo,  2.  Andr.  307. 
2  Sess.  Ca.  185.  19  Vin.  Abr.  376.  Burr.  S.  C.  122.  1  Nd. 
P.  L.  259,  [disapproved  of  in  St.  Johns,  Wapping,  and  St.  Bo- 
iclph's,  Bishopsgate,  (post.)']  The  case  was  thus :  an  Englishwh 
man  marriea  an  Irishman  who  had  no  settlement  in  En^nd. 
He  ran  away ;  two  justices  remove  the  wife  to  the  place  of  her 
settlement  before  marriage.  And  it  was  urged,  that  there  could 
be  no  pretence  that  this  separated  her  from  her  husband  ;  and  if 
she  cannot  be  sent  thither,  she  can  be  sent  no  where.  But  by 
Lee  C.  J.  It  is  now*  a  settled  point,  that  by  the  marriage  the 
woman's  settlement  is  suspendea,  whether  the  husband  have  or 
have  not  a  settlement ;  for  otherwise  the  justices  might  separate 
husband  and  wife ;  and  therefore  to  make  the  order  good,  it 
ahould  have  appeared  that  the  man  was  dead.  —  And  the  order 
was  quashed  by  the  whole  Court.  And  there  were  cited  these 
two  rollowing  cases,  viz.  Hanway  v.  Marston,  T.  1  Geo.  1.  It 
was  there  declared  by  the  Ch.  X  that  the  setdement  of  a  wo- 
man, who  marries  a  vagrant,  is  suspended  during  the  coverture ; 
mad  that  as  the  husband  cannot  be  sent  to  the  place  of  the  wife's 
settlement,  so  neither  can  the  wife  herself,  because  an  husband 
and  wife  beins  as  it  were  but  one  person,  cannot  be  parted.  Shad- 
ijoell  V.  St.  John* s,  Wapping,  T.  9  Geo.  1.  One  Ridley,  a  vagrant, 
having  no  settlement,  married  a  woman  who  had  a  settlement  in 
jS^.  Johns  Wapping,  and  had  four  children  by  her  born  in  Step- 
ney.  And  it  was  held,  that  the  children  were  not  settled  in  the 
place  where  they  were  born,  but  where  the  wife  had  a  settlement ; 
but  that  this  was  suspended  during  the  coverture,  and  it  revived 
again  upon  the  death  of  the  husband,  (a) 


(a)  Sir  Jomet  Burrow  says,  he  doth  not  find  the  case  of  Shadwelt  and  St.  John  h 
Waj^dng  in  any  printed  book  or  manuscript :  But  it  seems  (he  says)  to  be  the 
same  case  which  he  had  heard  reported  in  the  form  of  a  oatch,  to  the  foUowiDg 
effect: 

A  woman  having  a  settlement 
Married  a  man  with  none : 
The  question  was.  He  being  dead, 
If  that  she  bad,  was  gone? 

Quoth  Sir  John  Pratt  f Her  settlement 

Suspended  did  remain, 
Living  the  husband ;  But,  him  dead. 
It  doth  revive  again. 

Chorus  of  Puisne  Judges. 

Living  the  husband :  But,  him  dead. 
It  £>th  revive  again. 

t  Then  Lofd  Chief  Jiutiee. 
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Finally,  in  the  case  of  St.  JahnSf  Wapping  and  St.  BctclpKsf  Hiubaiid  ab- 
BishopsgaU^  H.  28  Geo.  2.  Burr.  S.  C.  S67.  2  Bott,  78.  1  NoL  sent  and  living. 
P.  L.  259.  it  was  adjudged  as  follows :  Eleanor  Kinley  having 
having  gained  a  settlement  in  St.  Botolph*B  parish  by  hiring  and 
service,  afterwards  married  Thomas  KinUy  an  Irishman^  who  had 
DO  settlement  in  England.  About  two  years  ago,  the  husband 
entered  on  board  a  man  of  war  bound  for  the  West  Indies^  but 
Eleanor  about  two  months  ago  heard  he  was  living:  and  the 
question  was,  whether  her  settlement  which  she  had  before  mar- 
riage ceased,  or  was  in  suspense,  during  the  coverture ;  and  she 
should  be  looked  upon  as  a  casual  poor ;  or  she  should  be  sent  to 
the  place  of  her  settlement  before  marriage  ?  After  full  consi- 
deration, Ryder  C.J.  delivered  the  opinion  of  the  Court:  1.  It 
is  certain  St.  BotfAph^s  was  once  her  settlement,  and  that  is  not 
disputed.  2.  That  settlement  continues  till  she  gains  a  new  one. 
5.    That  sbe  has  never  yet  gained  a  new  one.    To  the  second 

goint  he  said,  a  settlement  is  a  permanent  thing ;  it  lasts  during 
fe,  or  till  a  new  one  is  acquired :  and  there  is  no  case  to  be 
found  where  it  has  been  determined  or  ceased  sooner.  Neither 
can  any  person  discharge  his  own  settlement  sooner,  or  by  any 
other  means.  The  question  is  not,  whether  she  gained  any  new 
settlement  by  marriage,  but  whether  her  old  settlement  were  dis- 
continued by  her  marriage  with  a  person  who  had  none  ?  It  is 
absurd  to  say,  she  shall  lose  her  own  without  getting  another. 
The  objection  that  the  husband  and  wife  would  be  separated,  is 
of  no  weight  here ;  for  they  are  separated  already ;  I  must  own 
the  above  case  of  Stretford  v.  Norton  is  not  to  be  distinguished 
from  the  present,  and  is  against  our  present  opinion ;  to  be  sure 
we  must  nave  great  regard  to  former  resolutions  in  this  Court, 
but  we  must  judge  upon  the  case  before  us.  How  that  case  came 
to  be  determmed  so,  I  do  not  know ;  but  there  are  at  least  four 
authorities  the  other  way,  (which  perhaps  might  not  then  be 
cited,)  and  we  think  the  reason  is  with  the  old  cases.  The  hus- 
band may  come  to  her  in  one  parish  as  well  as  the  other,  for  he 
will  be  a  vagrant  in  both,  and  liable  to  be  treated  as  such.  The 
wife*s  settlement  remains,  having  never  been  determined,  but  only, 
as  it  were,. suspended  during  the  time  that  she  continued  under 
the  power  and  protection  of  her  husband,  and  was  maintained 
and  supported  by  him. 

Rex  V.  Ryton,  H.  IS  Geo.  3.      Cald.  39.     2  BoUy  83.     1  Nd.  On  removal  of 
P.L.  260.     Sarah  Kidson  and  her  child  were  removed  from  fVin-  *  wife,  it  is  nif- 
kifton  to  Ryton.    The  sessions  confirmed  the  order,  and  stated  the  ^^^^^  '^^  ^® 
following  case :  that  the  order  of  removal  was  in  the  words  follow-  "**^*"^J**""  *• 
ing:  "  Durham^  to  wit,  to  the  churchwardens,  &c.  Upon  the  com-  bidden  Mttlc- 
plabt,  &c.  of  Wintayton  unto  us,  &c.  that  Sarah  Kidsony  the  wife  ment. 
of  Benjamin  Kidson^  a  soldier  in  his  majesty's  regiment  of  foot 
called  Young  Bt^Sy  now  in  America,  and  Hannah  their  daugh- 
ter, aged  about  twenty-three  weeks,  have  come  to  inhabit,  &c. 
&c.    We  do  adjudge  tnat  the  lawful  settlement  of  them  the  said 
Sarah  Kidson^   and  her  said  child,  is  in  the  said  township  of 
Ryion.    We  do  therefore  require,"  &c.    By  virtue  of  which  said 
order  the  paupers  were  removed  to  Ryton^  who  gave  notice  of 
appeaL  —  AmUery  for  the  respondents,  stated,  that  Sarah  when 
a  aingle  woman^  gained  a  settlement  in  Ryton ;  that  her  said 
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B.  0.  Rjton,      husband  was  at  the  time  of  the  order  in  America^  and  h  was  not 

known  whether  he  were  liring  or  dead ;  and  that  his  settlement 
was  unknown ;  and  therefore  the  pauper  had  been  removed 
to  her  settlement  before  marriage.  —  Contra^  it  was  objected 
to  the  order  of  removal,*  and  to  the  respondents'  going  into  evi- 
dence of  the  facts  stated  by  Mr.  Ambler^  and  prayed  that  the 
order  might  be  quashed,  as  it  was  not  therein  stated,  that  Ben' 
jamin  Ktdson  was  dead,  nor  evidence  given  that  he  was  dead, 
nor  that  the  place  of  his  settlement  could  not  be  known.  But 
the  Court  were  of  opinion  to  admit  evidence  of  the  facts  stated ; 
and  the  same  being  fully  proved,  discharged  the  appeal.  Ld* 
Mansfield  C.  J.:  the  sessions  say,  that  the  evidence  laid  before  die 
proved  that  which  would  make  the  order  of  the  two  justices 
right ;  and  I  think  that  upon  the  evidence  the  court  of  quarter 
sessions  did  right.  The  other  judges  concurred.  Rule  dis^ 
charged,  and  both  orders  affirmed. 

And  the  same  point  came  in  question  in  the  case  of  Rex  v. 
Edisore  otherwiBe  Hedsor,  M.  ^  Geo.  3.  Cold,  37  U  2BottySe, 
1  NoL  P.  L.  260.,  and  was  determined  in  like  manner. 

Likewise  in  the  case  of  Rex  v.  Woodsford,  //.  23  Geo.  3.  Cold. 
236.  2  Bott,  86.  1  NoL  P.  L.  260.  Mary  Pitman  widow,  and 
her  four  children,  were  removed,  from  Woodsford  to  fVimbourne 
Minster  in  Dorsetshire.  The  sessions  quasned  the  order,  and 
stated  the  following  case :  —  that  by  rule  of  the  quarter  sessions 
in  Dorsetshire^  on  all  appeals  against  orders  of  removal  the  ap- 
pellants should  begin,  and  in  the  first  place,  shew  some  settle- 
ment of  the  pauper  out  of  the  parish  appealing :  in  pursuance  of 
the  said  rule,  the  appellants  produced  a  copy  of  the  register  of 
the  birth  of  Mary  Scott  in  Aspuddle,  and  she  swore  that  Mary 
Scott  was  her  maiden  name.  —  The  counsel  on  the  other  side  ob- 
jected that  this  was  not  sufficient,  but  that  the  birth  of  Robert 
Pitman  her  husband,  or  some  other  settlement  of  his^  ought  to 
have  been  shewn,  and  that  to  identify  the  said  Mary  it  was  ne* 
cessary  to  prove  her  marriage  with  Pitman.  —  The  Court  ad- 
judged, that  the  proof  of  the  birth  of  Mary  Scott  was  sufficient, 
and  that  the  onus  prohandi  of  the  marriage  lay  upon  the  respond- 
ents in  order  to  prove  their  case,  and  quashed  the  order.  A  rule 
was  moved  for  to  shew  cause  why  the  order  of  sessions  should 
not  be  quashed,  upon  the  ground,  that  the  pauper  having  been 
removed  as  a  widow,  imported  that  it  was  a-  removal  to  her  late 
husband's  settlement,  and  that  her  maiden  settlement  was  nothii^ 
to  the  purpose.  —  But  by  the  Court :  it  may  be  the  husband  has 
no  settlement ;  and  if  he  had,  till  discovered,  herown  would  in  the 
mean  time  remain.  It  is  enough  in  the  first  instance :  the  sessions 
have  done  right.    Motion  demed. 

Rex  y.  Harberton^  H  51  Geo.S.  IS  Eastj  311.  Botty  Coni. 
36.  1  Nol.  P.  L.  260.  The  parish  of  Drewsteington  in  Deooih 
appealed  against  an  order  dated  24th  AprUy  1810,  whereby  EU^ 
zaieth  the  tvife  of  Charles  Hill,  and  A.  H.  and  E.  H.  her  daugh- 
ters by  her  said  husband^  were  removed  from  Harberion  in  the  said 
county,  to  Drewsteington,  as  the  place  of  their  last  legal  settlement. 

Upon  appeal  the  respondents  proved  that  Elizabeth  Hill  the 
wife,  who  before  her  marriage  was  called  Elizabeth  Loram,  was 
bom  in  Dreutsteingtim  of  parents  living  there.    Tliey  alao  proved, 
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JmU  on  the  16di  of  F^rway,  1806,  Ae  married  Ckarla  HiU,  kk  » i».HaibcrtoB. 
Chagjbrd  ;  and  fi-om  a  copy  of  the  registry  of  the  marriage  which 
ras  produced  it  appeared,  that  he  was  therein  described  to  be  ^ 
he  parish  of  Alverdiscott,  in  the  county  of  Devon,  labourert  and 
he  said  Elizaheth  was  therein  describea  to  be  of  the  parish  of 
Dreaateington.      They  also   examined  Elizaheth  Hill,  the  wife, 
who  proved  that  the  children  mentioned  in  the  order  were  borti 
ifter  the  marriage,  and  also  that  her  husband  Charles  Hill  was 
nth  her  in  Harbertom  a  little  after  Chriitnuu  last,  since  which 
ime  he  had  left  her,  and  she  had  not  seen  him  smce ;  that  he 
m  not  there  when  she  was  examined  before  the  justices  pre- 
rious  to  nor  at  the  time  of  her  removal,  and  that  ^e  did  not 
bow  her  husband's  settlementp    The  chargeability  of  Elizabeth 
Hill  and  her  children  to  Harberton  was  not  disputed.    The  pa^ 
rish  of  Harberton  here  closed  their  case  without   giving  any 
further  evidence  to  account  for  the  absence  of  the  husband,  or 
of  any  further  search  havinff  been  made  for  him  or  inquiry  as  to  his 
settlement.    The  parish  of  Dretotteington  produced  no  witnesses, 
nor  did  they  offer  any  witnesses  of  the  husband's  settlement.    The 
BesaoDB  quashed  the  order.  —  Hie  Court  said  that  there  could  be 
no  doubt  but  that  the  evidence  offered  by  the  respondents  of 
the  wife's  maiden  settlement  was  primA  facie  sufficient,  and  that 
it  lay  upon  the  appellants  to  rebut  it  by  giving  evidence  of  die 
jnuband's  settlement  in  a  different  parish ;  but  the  sessions  hav- 
ing decided  against  the  respondents,  upon  the  supposition  that 
they  had  not  used   due  diligence   in  endeavouring  to  procure 
the  attendance  of  the  husband,  or  in  accounting  for  his  absence, 
or  enquiring  as  to  his  settlement,   without  going  further  into 
the  consideration  of  the  case,  this  court  sent  it  back  to  be  re- 
heard by  the  sessions,  to  give  the  appellants  an  opportuni^  of 
entering  into  their  own  case,  and  of  giving  evidence  of  the  hus- 
band's settlement;  and  the  description  in  the  copy  of  the  marriage 
regiita'  of  the  husband  that  he  was  of  the  parish  qf  Alverdis- 
cott,  was  considered  to  be  no  evidence  of  his  having  a  a  settlement 
there. 

See  also  the  case  of  Rex  v.  Eastbourne,  ante,  page  198.,  where 
a  wife  was  removed  from  her  husband,  a. foreigner,  to  the  place  of 
her  maiden  settlement. 

V.  ann  VI. 
1.  S5Mb. 

s.  Bastartip* 
4.  ^arttage^ 

1.  yBivtff :  ttilmitt. 

Upon  this  head  two  points  only  arise,  viz.  When  and  where  a 
child  was  bom.  Of  the  fact  of  birth  the  register  is  evidence,  and 
the  identity  of  the  party  may  be  proved  as  m  ordinary  cases. 

The  parents  may  prove  the  time  of  birth ;  and  after  their  death,  Hmt  of  birth. 
tneit  declarations  made  in  their  lifetime  are  evidence  of  that  fact; 
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but  the  register  is  only  evidence  of  the  christenings ;  and  non 
constat  thence,  when  the  child  was  bom.  Per  Ld.  Mansfidd  C.  J. 
Goodright  v.  Moss^  E.  17  Geo.  3.    2  Coxvp^  591. 
Place  of  birth.         Of  the  j7/ac^  of  birth,  the  following  case  has  decided  that  die 

parent's  cKcIarations  shall  not  be  evidence. 
Heanay  dedar-  Rex  v.  Erith,  T.  47  Geo.  S.  8  Easty  539.  BoH,  Cont.  34. 
ation  of  the  j  ^^/,  p,  £,.  293, 444,  Upon  appeal  against  an  ordert)f  removal, 
^^Sx'f^U  ^^  *^  appeared  on  the  evidence  of  the  pauper,  that  the  pauper  re- 
Ln's  ^rth^'it  membered  being  at  Erith  with  his  father ;  that  they  had  no  fixed 
not  eTidence.  residence ;  and  that  his  father,  who  was  now  dead,  had  told  him 
See  FhilL  £t.  that  he  was  bom  a  bastard  at  Erith,  and  had  pointed  to  that  place 
854.  4ih  edit.     ^  they  were  passing,  telling  him  that  that  was  the  place  of  his 

(the  pauper's)  birth.  The  respondents  also  proved  a  search  made 
in  the  books  of  the  parish  of  E*  and  that  no  register  of  the  pau- 
per's baptism  was  to  be  found  there.  The  sessions  thought  this 
sufficient  evidence  of  the  pauper's  birth  at  E.  and  confirmed  the 
order.  At  a  subsequent  day  the  judgment  of  the  Court  was  de- 
livered. Per  Ld.  Ellenborough  C.  J.  The  controversy  was  not, 
as  in  a  case  of  pedigree,  from  tohut  parents  the  child  derived  its 
birth,  but  in  nAattnace  an  undisputed  birth,  derived  from  known 
and  acknowledged  parents,  has  happened.  The  point  thus  stated 
turns  on  a  singk  fact,  involving  no  question  but  that  of  locali^, 
and  therefore  not  governed  by  the  rules  applicable  io  cases  of  pe- 
digree ;  and  is  to  be  proved  therefore  as  ower  facts  generally  are 
proved,  according  to  the  ordinary  course  of  the  common  law; 
that  isy  by  evidence  to  which  the  objecticm  of  hearsay  does  not 
apply.  We  are  therefore,  upon  this  ground,  of  opinion  that  the 
evidence  of  the  father's  declaration  as  to  the  birth-place  of  the 
pauper,  the  bastard,  ought  not  to  have  been  receivea.  Order  of 
sessions  quashed. 

2.  ILegttimacp :  cBfriUmce. 

Marriagei  The  first  proof  requisite  to  sustain  the  legitimacy  of  the  party 

isy  that  a  marriage  was  duly  solemnised  between  the  parents. 

As  in  the  former,  so  in  the  present  case,  the  register  and  proof 
of  identity  will  be  sufficient ;  and  also  the  parents  'may  be  exa- 
mined as  to  &cts  connected  with  the  main  question  of  legitimacy, 
and  their  declarations  upon  that  subject,  or  their  treating  a 
child  as  such,  will,  after  their  death,  be  evidence  of  the  iact  of 
legitimacy. 
The  parents  Goodrwhi  v.  Moss,  E.  17  Geo.  3.    2  C(Anp.  591.     It  was  in  this 

STtotfi^Y^f"'  *^*^®  decided  that  the  mother  may  be  examined  to  the  feet  of 
timacT  rf  ^r  ^®  legitimacy  of  her  children.  And  that  the  treatment  of  a 
cfaildrai.  child  by  a  parent  in  his  family,  as  illegitimate,  would  be  good 

evidence.    And  also  the  declarations  of  parents  in  their  lifetime. 
But  after  marriage,  they  shall  not  be  permitted  to  say,  that 
they  have  had  no  connection,  and  that  therefore  the  ofipring  is 
spurious. 

So  also  in  Rex  \.BramLey,  T.  35  Geo.  3.  6  T.  R.  330.  2  Botty 
749.  It  was  recognised  that  the  husband  was  a  competent  witness 
with  respect  to  the  legitimacy  of  their  issue. 

3.  Ba^tartip;  ftUtsmtt. 

The  settlement  of  a  bastard  is  in  the  place  where  he  was  bora, 
as  has  been  shewn  before.    The  declarations  of  a  basterd's  parent 

16 
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ide  to  tbe  bastard  in  the  parent's  lifetime  by  htm,  are  not  evi« 

toce  of  the  place  of  birth,  as  was  decided  in  Rex  v.  Eriih  (aniej  PUccof  birth. 

242.)    The  parents  are  also  competent  to  prove  tbe  legality 

iUegalihr  of  the  supposed  marriage ;  or  that  there  was  no  mar- 

ige,  or,  there  beinf  a  marriage,  that  the  child  was  bom  at  a  cer* 

in  time ;  or  the  net  of  crmiinal  intercoune  (see  Bex  y*  Luffe, 

Where  there  has  been  no  marriage,  but  reputation  of  there  ^ere  no  mar. 
Ting  been  one,  and  assertions  to  that  e&ct  for  many  years  by  nag^butone 
e  father,  yet  the  father  may  contradict  it  by  his  testimony.  raputed. 

5^.  Peters  v.  Old  Stoinfordy  E.  8  Geo.  2.  Burr.  S.  C.  25.  2  BoU^  Endrace  of 

1  Nol.  P.  L.  297-    Two  justices  remove  Joseph  the  son  of  ^f^J^jJ^ 
ueipA  Haighingion  from  St. Peters  to  Old Swinfordf  as  a  bas-  ^^^^  i,^ ^^ 
rdf  born  mere  on  the  body  of  Hannah  Ashe.    On  appeal  the  father,  who  con- 
ssions  quash  the    order,    and  state  the  case  specially :    That  trMilcted  bis 

H^  the  father,  gave  evidence  in  Court,  that  for  seven  years  ^"^^  aMenioiw 
gether  he  travelled  with  the  said  Hannah  Ashe,  as  wandering  ^^^^"."yg'*** 
sTBons  from  place  to  place,  till  the  death  of  the  said  H.  A.,  which  ^^  he  bad  bem 
IS  about  15  weeks  since ;  and  that  during  all  that  time  they  married, 
ihabited  and  lay  together  as  man  and  wife,  and  it  did  not  appear 
at  the  marriage  was  ever  questioned  in  the  lifetime  of  the  said 
I ;  that  during  the  time  that  he  and  the  said  //.  did  so  cohabit 
t  nmn  and  wife,  she  was  delivered  of  three  children  ;  that  the 
lid  </.  one  of  them,  who  was  the  person  removed  by  the  said 
rder,  was  bom  in  the  said  parish  of  O.  S. ;  that  the  said  J.  and 
te  other  two  chUdren  were  reputed  as  his  children,  and  baptized 
i  the  legitimate  child  of  him  and  the  said  H.  A. ;  that  he  9nd 
«8aid  H.  i4.  xoere  never  married.     And  it  appearing  to  the  ses- 
oiu,  upon  the  evidence  of  the  said  «/•  //.,  that  the  said  Joseph, 
^e  infant,  was  bom  during  the  time  that  the  said  J.  and  H.  did 
ohabit  and  lie  together,  and  were  reputed  as  husband  and  wife, 
nd  there  being  no  oUier  evidence,  they  were  of  opinion  that 
^  evidence  of  the  said  J.  H.  could  not  support  the  order  so  as 

0  bastardise  the  said  J.  the  infant  removed*     And  in  support  of 
lie  order  of  sessions  it  was  observed,  that  this  man  could  not  be 

'  proper  witness  in  the  case ;  for  nobody  could  be  adjudged  a 
*<t$tard  without  the  evidence  of  the  woman.  But  by  Ld.  Haraxoicke 
^•J.  There  is  no  ground  to  support  the  order  of  sessions*  It 
s  an  apparent  fact,  that  this  man  and  this  woman  were  never. 
"^^  The  evidence  of  the  man  is  admissible  to  prove  this  fact. 
n)e  child  is  therefore  a  bastard,  and  must  be  settled  where  bom. 
In  Rex  V.  Bramley,   T.  35  Geo.  8.    6  T.  R.  330.    2  Bott,  749.  Parwtt  may 

1  ^ol  P.  L.  ^Srj.  298.  Upon  an  appeal  against  an  order  of  re-  P^^^®  **"•*  **^ 
iBwrai,  the  sessions  refused  to  receive  tlie  mother  as  a  witness  J^i^JJ^ 

^0  prove  that  she  never  had  been  married,  or  had  been  illegally 
"^ed ;  and  also  the  declarations  of  the  father  and  mother  to 
^  effect,  theV  having  cohabited  togedier  and  been  reputed 
2f  mm  and  wife  till  the  death  of  the  father.  But  Ld.  Keni^on 
t.  J.  bdd  that  this  evidence  was  certainly  admissible :  that  pa- 
TeutR  may  b©  called  to  prove  the  children  illegitimate. 
«  Goodright  v.  Moss,  E.  17  Geo.  3.  2  Coxop.  591.    It  was  held  Ptoents  being 

2  W-Af«wjWrf,  that  even  where  the  fact  of  marriage  is  proved,  "^^"^ 
."'eparenu  may  prove  the  time  when  the  issue  was  born,  whether  Jf^irtb. 

i^  ^as  before  or  after  the  marriage.     But  he  also  said  that  after 
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Of  non 


The  wife  siaj 
proye  the  hict  of 
connection  with 
the  person  the 
charges  as  the 
father  of  the 
ehild. 


But  not  the 
n^-aceean  of 
the  husband. 


marriage  the  parents  ■hould  not  be  permitted  to  laj  they  had  ao 
connection. 

However  in  Rex  ▼.  Brandey  (a7ite\  which  was  a  case  where 
the  mother  was  called  to  prove  the  mapriage  illegal,  Ld.  Kenyan 
C.  J.  said  that  such  evidence  was  open  to  vecy  great  observation. 

The  question  has  been  raised,  how  far  the  wife  may  be  permit- 
ted to  prove  the  non-access  of  her  husband,  and  also  to  what 
extent  tne  fact  of  non-access  shall  bastardise  the  issue.  —  These 
points  were  fully  considered  in  the  case  of  Rex  v.  Lt^e^  so  as  to 
render  the  introduction  of  former  cases  relating  to  this  point  un- 
necessary in  this  place. 

Rex  V.  Lt^e,  H.  47  Geo.  3.  8  East,  19S.  1  Batt,  735.  1  Nol^  P.  L 
294.  An  order  of  bastardy  was  made,  adjudging  Af.  Taifhr  to 
be  the  mother  of  a  bastard  child ;  and  the  order  stated  her  to  be 
the  wife  of  «/.  T.,  and  that  it  appeared  as  weU  on  the  oath  of  ike 
said  M«  T.  as  otherwisey  that  her  husband  had  been  bevood  the 
seas,  and  that  she  did  not  see  her  said  husband,  or  had  access  to 
him,  from,  &c.  &c^  and  that  the  husband  returned  only  14  dajs 
before  the  birth,  and  adjudging  as  well  on  the  oath  of  the  said  M.  T. 
as  otherwise^  the  said  H.  L.  to  be  the  reputed  father  of  the  said 
bastard  child.  One  point  was,  that  the  wife  was  admitted  to  prore 
non-access,  which  it  was  contended  ought  not  to  have  been.  And 
It  was  held  by  Lord  EUenborough  C.  J.  that  the  wife  might  prore 
Uie  fact  of  her  connection  wim  that  person  whom  she  charged 
•as  beins  the  real  father  of  the  child.  And  the  whole  of  the  judg- 
ment of  the  €•  J.  and  the  other  judges  went  upon  the  supposition 
that  she  was  not  a  witness  to  the  fact  of  non-access,  but  only  to 
the  fact  of  criminal  connection :  and  that  the  words,  "  as  other- 
wise,'* implied  that  other  persons  were  examined  on  oath.  The 
second  point  discussed  in  the  case  is  not  material  in  this  place. 
The  third  point  was,  that  the  non-access  of  the  husband  ought 
to  have  been  proved  during  the  toholetime  of  precnancy.-^Iu 
answer  to  this  it  was  said  bv  the  Court,  that  natural  impossibiiitT* 
the  being  within  the  age  of  puberty,  and  great  infirmity,  would 
bastardise  the  issue  though  the  hui^and  had  access.  And  that 
it  was  always  a  matter  of  evidence,  whether  the  husband  could 
hj  possibility  be  the  father  of  the  child. — But  they  left  in  foil 
force  the  rule  of  law,  that  marriage  before  the  birth  made  the 
aiter-bom  child,  the  conception  of  which  commenced  before 
marriage,  the  legitimate  child  of  the  parties  marrying.  See  this 
case  also,  title  ?8a0tanu  Vol.  i.  p.  240.,  and  Phill.  Ev.  89. 154.254. 

Rex  V.  Kea,  E.  49  Geo.  3.  11  East,  132.  1  Nol.  P.  X.  298. 
Upon  appeal  against  an  order  of  removal,  the  sessions  received 
the  evidence  of  a  person,  who  had  been  the  wife  of  the  ftther 
(since  deceased)  of  the  pauper,  and  was  now  the  wife  of  another, 
to  prove  that  her  first  husband  had  not  had  access  to  her  duiing 
a  certain  period,  xtiz.  at  the  time  of  the  conception  of  the  pauper, 
and  for  many  months  before.  — Ld.  EUenborough,  C.J.  said  that 
to  hold  this  evidence  receivable,  would  be  to  overthrow  the  cases 
of  Rex  V.  Reading,  &c.  which  were  not  meant  to  be  over-ruled 
in  Riex  v.  Luffe;  the  Court  intending  in  that  case  that  the  wife 
had  only  been  examined  to  the  &cts  she  might  legally  prove,  and 
not  to  the  non-access  of  the  husband.  And  the  Court  also  said, 
that  the  death  of  the  husband  made  no  difference. 
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4.  C^dttence  of  ^l^anriABe* 

In  Rex  y.  Binegar,  E.  46  Geo.  8.  7  -E«^  377.  1  Not.  P.  L.  270.  An  order  of  re- 
Appeal  from  an  order  of  removal  of  Elizabeth  Savage^  otherwite  moTal,  rtmov- 
Wakers,  by  the  name  of  E.  W.  single  woman,  from  Midsomer  JJf  wife"^"  " 
Norton  to  Binegar.    An  order  of  removal  was  made  upon  the  to  the  parish  of 
examination  of  the  wife,  removing  J,  &  and  Betti^  his  toife  from  m.  and  unap- 
Kilmersdon  to  Midsomer  Norton^  and  adjudging,  upon  that  ex-  pealed  againat, 
aminadon,  that  they  xnere  last  legalJy  settled  in  Af.  N*    And  the  "  conclusive  of 
wife  was  removed  from  K.  to  Af.  jV.    And  no  appeal  agabst  the  *^*  ^*^    n'tUju 
order.     Afterwards,  by  another  order,  the  same  woman  was  re-  jJJSL"^" 
moved  (merely  as  E*  S.)  from  the  parish  of  WeUcno  to  Af.  N. 
And  against  this  second  order  there  was  no  appeal.    After  tliis 
she  hired  herself  for  a  year  to  a  person  at  Binegar^  and  served 
the  year,  her  husband  </.  S.  being  living.    Then  sne  returned  to 
Af.  N.  and  became  chargeable  there ;  and  afterwards  J.  S.  was 
convicted  for  having  run  away  and  left  the  ssud  E.  his  wife  so 
chargeable.    The  respondents  produced  evidence  that  the  mar- 
riage solemnized  between  the  said  </.  5.  and  B.  before  either  of 
the  orders  of  removal,  was  a  nullity,  and  such  nullity  was  not 
disputed.  —  The  question  for  the  Court  of  King's  Bench  was, 
whether  or  not  the  respondents  were  estopped  either  by  the 
Ibrmer  orders  of  removed,  or  by  the  adjudication  that  he  was  a 
Tagrant  for  leaving  his  mfe  B.  who  was  m  such  adjudication  con^ 
aidered  as  his  xoife,  from  giving^  any  evidence  whatever  to  prove 
the  said  marriage  a  nullity.    The  sessions  affirmed  the  order  of 
removal.  —  And  in  support  of  the  order  of  sessions  it  was  said, 
inter  edia,  that  the  first  removal  was  bad,  as  being  of  the  husband 
and  wife  upon  the  examination  of  the  wife  alone,  who  could  only 
know  the  fact  of  her  husband's  settlement  by  hearsay  from  him.. 
(Ld.  EUenhorough  C.  J.    That  does  not  follow ;   she  may  know 
the  fact  as  well  as  any  other  witness.)    And  it  was  held  by  all 
the  Court,  that  the  first  order  of  removal  was  good  upon  the  face 
of  it,  and,  accordmg  to  Rex  v.  Silchester,  Burr.  S.  C  551.9  and 
Rex  T.  Rudgdey^  8  T.  jR.  620.  conclusive  upon  the  question  of 
marriage,  which  was  involved  in  the  judgment  of  the  justices. 
Orders  quashed.  (See  this  case  more  fully,  posty  §  XVII.) 

Other  parishes,  however,  are  not  estoj^ed  from  disputing  the 
validity  of  the  marriage. 

Heretofore  it  hath  been  somewhat  doubtful,  what  shall  be  WhatehaBbe* 
deemed  a  sufficient  marriage,  so  as  that  a  woman  shall  gain  a  keened  a  inffi^ 
settlement  thereby ;  and  the  courts  have  been  favourable  in  ad-  «•»*  "■"^■g»« 
mitting  marriages,  although  not  strictly  solemnized  according  to  "tSemrai!!"  * 
the  laws  of  the  church ;  but  now  by  the  statute  of  the  26  Geo,  2. 
c.  33.  a  CTeat  distinction  is  made  between  marri^es  'solemnized 
before  ttie  25th  day  of  March  1754,  and  after  .t£at  time.    For  f6G.f.c  as.- 
by  Stat.  26  Geo.  2.  c.  38.  J  1.  for  the  better  prevention  of  clan-  ^T'^J^?** 
destme  marriages,  it  is  enacted  that  all  banns  of  matrimony  shall  g^  vo|^  jji^  . 
be  published  in  an  audible  manner  in  the  parish  church,  or  in  p^  ^g, 
some  public  chapel  in  which  banns  have  been  usually  published, 
of  or  oelonging  to  such  parish  or  chapelry,  wherein  the  persons 
to  be  married  shall  dwell,  according  to  the  form  of  words  pre- 
scribed by  the  rubrick  prefixed  to  the  office  of  matrimony  in  the 
book  of  Common  Ptayer,  upon  three  Sundays  precemng  the 
solemnisation  of  marriage,  during  the  time  of  morning  service, 
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S6  0»  5^  c  37.    or  of  evening  service,  (if  there  be  no  morning  service  in  sudi 

church,  &c.  upon  any  of  those  Sundays,)  immediately  after  the 
second  lesson.  .Where  the  persons  to  oe  married  dwell  in  divers 
parishes,  &c.  the  banns  shall  in  like  manner  be  published  in 
each,  &c.  Where  both  or  either  dwell  in  any  extra-parochial 
place,  (having  no  church  or  chapel  wherein  banns  have  been 
usucdly  published,)  then  the  banns  shall  in  like  manner  be  pub- 
lished in  some  adjoining  parish  church  or  chi4>el ;  in  which  latter 
case,  the  minister,  &c.  publishing  such  banns  shall  certify  the 

Sublication  thereof  in  such  manner  as  if  either  of  the  parties 
welt  in  such  adjoining  parish,  &c.     And  in  all  cases  the  mar- 
riage shall  be  solemnised  in  one  of  the  parish  churches  or  chapels 
where  such  banns  have  been  published,  and  in  no  other  place 
whatsoever. 
Notices  of  §  2.  No  minister,  &c.  shall  be  obliged  to  publish  the  banns 

wanes  and  re-     unless  the  parties  shall,  seven  days  before  the  first  intended  pub- 
sidences;  and     Hcation,  deliver  to  him  notice  in  writing  of  their  true  Christian 

and  surnames,  and  of  their  respective  abodes*  within  such  parish, 

chapelry,  or  extra-parochial  place,  and  of  the  time  during  which 

they  have  inhabitea  there.* 

Of  dissent  of         $  S.  No  minister,  &c.  solemniadnff  marriage  between  persons, 

puvnts,  &c  of  both  or  one  of  whom  shall  be  unoer  the  age  of  21  years  after 

B^o>^  banns  published,  shall  be  punished  by  ecclesiastical  censures  for 

so  doing  without  consent  of  parents  or  guardians  required  by  law, 
unless  such  minister,  &c.  shall  have  notice  of  their  dissent :  and 
if  such  parents  or  guardians  shall  publicly  declare,  or  cause  to 
be  declared,  in  the  church  or  chapel  where,  and  at  the  time,  the 
'  banns  are  so  published,  their  dissent  to  such  marriage,  such  pub- 
lication of  banns  shall  be  absolutely  void. 
Licencei.  §  4. 5.  6.  No  licence  of  marriage  shall  be  granted  by  any  arch- 

bishop, &c.  to  solemnize  any  marriage  in  any  oth^  church  or  cha- 
pel than  in  the  parish  church  or  public  chapel  of  or  belonging  to 
the  parish  or  cnapelry  within  which  die  usinl  place  of  abode  of 
one  of  the  persons  to  be  married  shall  have  been  for  four  weeb 
immediately  before  the  granting  of  such  licence ;  or  where  both 
or  either  of  the  parties  wall  dwdl  m  any  extrap^iarochial  place 
having  no  church  or  chapel  wherein  banns  have  been  usuaDj 
publiuied,  then  in  the  parish  church,  &c.  belonging  to  some  ad- 
joining parish,  &c.  and  in  no  other  place  whatsoever.  Provided,  that 
all  parishes  where  there  shall  be  no  parish  church  or  chapel  be- 
longing thereto,  or  none  wherein  divme  service  shall  be  usoallj 
celebrated  every  Sunday,  may  be  deemed  extra-parochial  phices 
for  the  purposes  of  this  act ;  with  a  proviso  also,  saving  the  arch- 
bishop of  Canterbury  A  ^|S^^  ^  grant  special  licences  to  marry  at 
any  convenient  time  or  pmce. 
Mafrjiogwitfa.  ^  8.  9.  If  any  person  shall  solemnize  matrimony  in  any  other 
cutlioeBceov^  place  than  a  church  or  public  chapel  where  banns  have  been 
Jwnj^j^yi*  usually  published,  unless  by  special  licence,  or  shall  solemnise 

matrimony  without  publication  of  banns,  unless  licence  be  first 
obtained  from  some  person  having  authority  to  grant  the  same; 
every  such  offender  snail,  on  conviction,  be  guilty  of  felony,  and 
transported  for  fourteen  years ;  and  such  marriage  shall  be  dqU 
and  void. 
Ailcr  marriage^  §  10.  After  solemnization  of  marriage  by  banns,  proof  of  the 
BO  pigof  allow-  actual  dwelling  of  the  parties  in  the  respective  parvbesi  &c. 
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irhere  the  bttins  were  published,  need  not  be  given  in  support  of  86  O.  S.  c.  38. 
such  marriage  (the  like  where  the  marriage  is  by  licence) ;  nor  ^a  of  mm- 
sfaall  any  e^dence  be  received  to  prove  to  the  contrary  in  any  mideiici^  &a 
suit  touching  the  validity  of  such  marriage. 

{ 11.  Marriages  by  licence,  where  either  party  not  being  a  MMrwge^ 
ffidow  or  widower  U  under  twenty-one  years  of  age,  had  without  ^^^^'^ 
ihe  previous  consent  of  the  father  or  lawful  guardian,  or  one  of  ^^^  ^^  ^ 
them,  or  if  no  guardian,  then  of  the  mother,  if  living  and  un-  niiiuwi,  void. 
married,  or  if  nme  such,  then  of  a  guardian  appointed  by  chan- 
cery, shall  be  null  and  void. 

Cases,  wherein  application  may  be  made  to  the  chancellor  for 
consent  to  the  mamage  of  minors,  are  stated  in  $  12. 

U*- 15-  The  church  and  chapel-wardens  of  every  parish  or  Regtear  of 
cbapelry  sliall  provide  proper  books,  in  which  all  marriages  and  ^JJJ^  ^"^ 
banns  published  or  solemnized  shall  be  registered,  (a)  (every  page  j^j^^^na 
thereof  to  be  regularly  numbered  and  lined  at  proper  distances, 
as  in  the  act  mentioned,)  and  shall  respectively  be  signed  by  the  «pied  by  tha 
parson,  vicar,  minister,  or  curate,  or  by  some  other  person  m  his  mmirter,  &c 
presence,  and  by  his  direction.    And  such  books  shall  beloDs  to 
every  such  parish  or  chapel,  and  be  kept  for  public  use.    And  aU  vaih^  pyno 
marriages  shall  be  solemnized  in  the  presence  of  two  or  more  oiiwowwn^i-, 
credible  witnesses  besides  the  minister,  and  immediately  after 
wch  celebration  an  entry  thereof  shall  be  made  in  such  reguter ; 
in  which  diall  be  expressed  that  the  marriage  was  by  banns  or 
licence ;  and  if  both  or  either  of  the  parties  married  by  licence 
be  under  age,  with  consent  of  parents  or  guardians,  as  the  case 
may  be;  and  shall  be  signed  by  the  minister  with  his  proper  ad- 
dition, and  also  by  the  parUes  married,  and  attested  by  two 
sach  witnesses:  which  entry  is  directed  to  be  as  set.  forth  m  the 


J 16.  If  any  person  shall,  with  intent  to  elude  the  force  of  this  ^^^^ 
act,  knowingly  and  wUfuUy  insert  or  cause  to  be  inserted  m  the  ^^^^^t^^ 
register  book  of  such  parish  or  chapelry  as  aforesaid,  any  false  ^  ^,^^^^g^\ 
entry  of  any  matter  or  thing  relatmg  to  any  mamage,  or  fidsely 
make,  alter,  forge,  or  counterfeit,  or  cause,  or  act,  or  assist  in 
falsely  makmg,  &c.  any  such  entry  in  such  register,  or  any  such 
licence  of  marriage ;  or  utter  or  publish  as  true  any  such  false, 
altered,  forged,  ot  counterfeited  register  as  aforesaid,  or  a  copy 
thereof,  or  any  such  false,  &c.  licence,  knowing  such  register  or 
licence  to  be  fidse,  &c. ;  or  if  any  person  shall  wilfully  destroy^or 
procure  to  be  destroyed,  «ny  register-book  of  marriages,  or  any 
part  thereof,  with  mtent  to  avoid  such  marriage,  or  to  subject  any 
one  to  the  p^alties  of  this  act,  the  offender  shall,  on  convicUon,. 
be  girilty  of  felony,  without  benefit  of  clergy. 

Ptovisions  to  prevent  the  act  from  extending  to  the  marriages 
of  any  of  the  royal  family ;— to  Scotland  ; — to  marriages  amongst 
Qnakcrs  or  Jews,  where  both  parties  are  Quakers  or  Jews;  and 
to  Qiarriaires  solemnized  beyond  the  seas,   are  contained   m 

Some  of  the  offences  punishable  by  the  marriage  act  were  Exceptions 


W  See 52 Geo. 5.  c.  146.  for tfie better f«gukdng  «id  V^T^t"^^ 
^«  wgbten  of  births,  b^ptians,  muniage.,  snd  bonsls  in  England.  VoL  HI. 
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before  prohibited  by  the  caaons  of  the  churdi,  and  some  were 
subjected  to  pecuniary  forfeitures  by  stats.  6&  7  W*S*  c*6*  §52. 
and  7  &SfV.S.c.  35-  §  2.  and  10  Ann.  c.  19.  §  176.  which  are  now 
merged  in  felony.     See  15  Vin.  Abr.25S.  Sf  1  East's  P.  C.  e.  18.  §6. 
Marriage  under       In  the  case  of  Chilham  v.  Presion^  Af.  33  Geo*  2*  Burr*  S.  C. 
age,  bylegiti-     4.86.    1  5/flC.  JB«).  192.    2  i?o«,  65.  1  JVo/.  P.  L.  263- 264.     Two 
w^ut'^^nt  J^^*^^  removed  Edxvard  Young,  Rebecca  his  wife,  and  Maiy 
of  twnSr^"    *^®*^  child,  from  Chilham  to  Preston^  near  Feversham^  both  in 
^^  /JC^/.    And  the  sessions  confirmed  the  order  of  the  two  justices. 

The  case  stated  was,  that  the  said  Edward  Youngy  being  legally 
settled  in  Preston^  (and  not  being  then  a  widower,)  was,  aa  the 
25th  oi  Januaryy  1758,  without  ;he  consent  of  his  father,  who  was 
then  living,  married  by  licence  in  the  parish  church  of  Tenhamy 
to  Rebecca  Drury  (who  was  settled  in  die  said  parish  of  Tenhamy 
and  who  is  removea  to  Preston  by  the  said  order,  as  the  wife  of  the 
said  pauper) ;  the  said  Edward  Young  being  then  an  infant  of 
20  years;  and  that. afterwards,  the  said  Rebecca  was  Inrought 
to-bed  in  the  parish  of  ChUhamy  of  the  said  Mary,  removed 
by  the  order*  It  was  argued  in  support  of  these  orders,  that  the 
word  void  in  the  act  may  be  construed  ffoidoMe ;  and  that  it  is 
highly  unreasonable,  that  a  virtuous  young  woman  and  her  inno- 
cent children  should  be  turned  adrift,  and  be  considered  as  a 
whore  and  bastards,  without  having  any  opportunity  to  contest  so 
severe  a  judgment  against  them :  Therefore  that  this  marriage 
ought  to  be  avoided  by  a  sentence  in  the  ecclesiastical  court ;  and 
not  in  a  collateral  method,  by  an  ex  parte  order  of  justices,  made 
without  hearing  them  or  any  person  on  their  behalf.  By  Lord 
Mansfield  C.  J.  This  point  will  admit  of  no  manner  of  doubu 
There  is  this  plain  distinction  between  things  void  and  voidatie. 
AVhere  the  law  makes  a  thing  void  for  the  benefit  of  the  parties 
concerned,  they  may  wave  that  advantage  if  they  please.  But 
the  marriage  act  is  avowedly  made  against  both  the  cantracting 
parties ;  and  therefore  they  shall  not  wave  the  disabilities  of  it 
at  their  own  option.  The  marriage  is  void  and  null  to  all  intents 
and  purposes,  even  though  the  parties  should  afterwards  agree  to 
it,  wnerever  the  fact  appears  ^directly  contrary  to  the  statute. 
And  by  the  whole  Court :  Let  the  order  be  quashed  as  to  Rebecca 
and  the  child,  and  confirmed  as  to  the  pauper  Edward* 
nkgitimait  Rex  v.  Hodnett,    H.  26  Geo.  3.      1   T.  R.  96.     2  Botty  73. 

^dren  within  j  7^.  p.  £^  26if.  Mary  MUes  and  Ann  her  infant  daughter 
ttemaxnage  'wetB  removed  from  Stanton  to  Hodnett.  The  sessions  con- 
firmed the  order,  and  stated  the  following  case :  That  Mory 
Milesy  an  illegitimate  child,  was  born  at  Hodnett;  that  she  was 
married  on  the  10th  Januaryy  1782,  she  being  Uien  under  21 
years  of  age,  to  Richard  Teece,  who  was  bom  at  Stanton,  and 
was  also  under  21  years  of  age,  and  illegitimate :  that  his  putative 
father  died  in  1779,  and  Jns  mother  in  1764v  The  putative  father 
of  Mary  died  several  years  before  her  marriage,  and  her  mother 
in  1772  married  Richard  Xotve,  who,  as  well  as  his  wife,  are  still 
living.  Neither  Richard  Teece  nor  Mary  Miles  had  ever  any 
guardians  appointed,  nor  was  any  consent  given  to  their  mar- 
riage by  an^  person  acting  in  that  character,  nor  by  the  parents 
qa  either  side,  but  the  said  Richard  Teeccy  who  app^^  ^^l  ^ 
licence,  swore  that  the  parties  were  both  of  age.  The  question 
for  the  opinion  of  the  Court  turned  on  the  validity  of  tfajs  ni9X^ 
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riage.  Afler  hearing  counsel  on  both  sides,  Ld.  Mansfield  said, 
the  question  is,  what  is  the  law?  The  meaning  of  the  act 
(26  Geo.  2.  c.  3S.)  is,  that  where  there  is  the  consent  of  a  father, 
or  guardian  lawfully  appointed,  or  of  a  mother,  or  guardian  ap- 
pointed by  the  court  of  chancery,  the  marriage  shall  be  valid ; 
but  here  there  was  no  consent  by  any  one ;  'consequently,  in  my 
opinion,  it  is  void  by  the  marriage  act.  There  is  no  reason  to 
except  illegitimate  children,  for  they  are  within  the  mischiefs 
intended  to  be  remedied  by  the  act.    Both  orders  confirmed. 

In  Homer  v.  Liddiard,  1  Nol,  P.  L.  266.    Sir  WiUiam  Scoii  Wbow  concent 
decided  that  illegitimate  minors  are  within  the  statute,  and  there-  u  necessary  in 
fore  that  consent  is  necessary  to  render  the  marriage  valid,  and  *^*  ****  ®^  ^^ 
that  consent  can  lawfully  be  dven  only  by  a  guardian  appointed  ^^|^ 
by  the  court  of  chancery,  and  that  otherwise  the  marriage  is  a 
nulli^. 

In  Priealy  v.  Hughes^  E.  49  Geo.  S.    1 1  Easty  1.    1  NoL  P.  L.  The  conient  of 
266.     It  was  decided  by  three  judges,  after  a  most  learned  argu-  Hj*  °**"'^  "^ 
ment,  that  all  marriage^,  whether  6£  legitimate  or  illegitimate  lS^*by*licence, 
persons,  are  within  the  general  provbion  of  the  statute  26  Geo,  2.  y^^  sufficient. 
e.  S3,  which  requires  all  marriages  to  be  by  banns  or  licence ; 
and  that  the  consent  of  the  natural  mother  to  the  marriage  by  li- 
cence of  an  illegitimate  minor  is  not  a  sufficient  consent  within 
the  11th  section  of  that  act.  — 6rrio«0  J.  differed  from  the  other 
three  judges,  and  thought  that  such  were  not  within  that  section 
of  the  act.    He  thought  that  the  legislature  had  only  in  contem- 
plation the  marriages  by  licence  of  such  legitimate  children  who 
bad  or  might  have  either  parents  to  consent  to  the  marriage  of 
such  children,  or  guardians  whom  the  legislature  intended  to  sub- 
stitute for  such  parents  under  different  circumstances :  and  that 
they  had  not  in  their  contemplation  to  provide  for  the  marriages 
of  illegitimate  children  whose  parents  could  not  legally  forbid 
the  banns,  if  they  were  to  be  married  by  banns,  and  who  could 
have  no  such  parents  as  are  intended  to  be  described  in  the  said 
11th  section,  that  is,  legitimate  parents,  if  they  were  to  be  mar- 
ried by  licence. 

Crompion  v.  Bearcrqfl,  M.  8  Geo.  S.  2  BoU,  70.    1  NoU  P.  L.  Marrii^in  " 
266*    It  was  held  that  the  marriage  in  Scotland  of  two  persons,  Scotland  be- 
who  being  under  age,  had  run  away,  without  the  consent  of  the  ^'^  EnpUah 
woman's  guardian,  was  good.  mSl^  ** 

By  the  custom  of  Scotland^  cohabitation  and  being  commonly  ^^^ 
reputed  man  and  wife,  constitutes  marriage.     2  Bum  s  Ecclesias" 
Had  LaWf  474. 

The  passage  into  Scotland  being  left  open  by  the  act,  many  Marriagts  in 
persons  have  found  their  way  thither  to  be  married,  in  a  manner  Scotland, 
very  clandestine  and  irregular.    And  there  hath  been  diversity 
of  opinions  concerning  the  validly  of  such  marriages. 

Lord  Stair^  in  his  Lostitutions  of  the  Law  of  Scotland,  page  26. 
says,  **  The  «public  solemnity  of  marriage  is  a  matter  of  order, 
justly  introduced  by  positive  law,  for  the  certainty  of  so  important 
a  contract;  but  not  essential  to  marriage.  Thence  arises  the 
distinction  of  public  or  solemn  and  private  or  clandestine  mar- 
riages. And  although  persons  who  act  contrary  thereto  may  be 
justly  punished,  (as  in  some  nations  by  exclusion  of  the  issue  of 
such  marriases  irom  succession,)  yet  the  marriage  cannot  be 
declared  void  and  annulled  i  and  such  exclusions  seem  very  un- 
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Marriages  in      equal  against  the  innocent  children.    But  by  the  custom  of  Scoi^ 
Scotland.  land  cohabitation,  and  being  commonly  reputed  man  and  wife, 

validate  the  marriage  and  give  the  wife  right  to  her  thirds,  who 
cannot  be  excluded  there&om,  if  she  were  reputed  lawful  wife, 
and  not  questioned  during  the  husband's  life,  tul  the  contrary  be 
clearly  proved." 

Mr.  Erskine  in  his  Principles  of  the  law  of  Scodandy  pages  62. 
and  64.  says,  **  It  is  not  necessary  that  marriage  be  celebrated  by 
a  clergyman.  The  t:onsent  of  parties  may  be  declared  before  any 
magistrate,  or  simply  before  witnesses.  When  the  order  of  the 
church  is  observed,  the  marriage  is  called  regular;  when  other- 
wise, clandestine.  Towards  a  regular  marriage,  the  church  re- 
quires proclamation  of  banns  in  the  churches  where  the  bride 
and  bridegroom  reside.  Formerly,  not  only  bishops  but  presby- 
teries, assumed  a  power  of  dispensine  with  proclamation  of  banns 
on  extraordinary  occasions:  but  this  hatli  not  been  exercised 
since  the  revolution." 

But  whether  clandestine  marriages  in  Scotland  oiEn^ish  par- 
ties who  resort  thither  to  evade  the  English  law,  shall  be  sustained 
in  Englandy  hath  been  doubted.  And  very  learned  men  have 
questioned,  notwithstanding  that  such  marriages  are  valid  by  the 
law  of  Scotland,  whether  they  are  effectual  in  England*  Where 
parties  are  bound  by  the  laws  of  their  own  county  to  execute 
any  important  act  or  contract  with  certain  solemnities,  it  is  doubted 
whether  they  can  elude  their  own  law,  by  going  purposely  to 
another  country  where  such  solemnities  are  not  essential,  and 
then  returning  unmediately  when  the  act  is  done.  It  is  a  question 
of  public  law ;  and  the  most  celebrated  writers  on  public  law  have 
holden  that  such  an  act  is  fraudulent;  it  \a  Jraudem  facere  Ugit 
which  the  laws  of  all  nations  disallow.  In  the  case  oiRMnton  and 
Blandy  M.  1  Geo,  3.  ^Burr.  1079.  which  was  upon  a  security  given 
in  France  for  money  there  lost  at  play,  wherein  the  locality  of 
the  transaction  came  in  question,  there  is  an  obiter  observation 
of  Ld.  Mansfield  very  remarkable.  '^  As  to  the  money  won 
at  play ;  by  the  rule  of  the  law  of  England,  no  action  can  be 
maintained  for  it.  To  this  it  hath  been  objected,  that  the  con- 
tract was  made  in  France:  Therefore  the  law  of  /Vance  must  pre- 
vail, and  be  the  rule  of  determination ;  by  which  law,  it  is  alleged 
that  the  money  is  there  recoverable  before  the  marshals  of  France^ 
who  can  enforce  obedience  to  their  sentences  by  imprisonment. 
I  admit  that  there  are  many  cases  where  the  law  of  the  place  of 
the  transaction  shall  be  the  rule ;  and  the  law  of  England  is  as 
Or  in  a  foreign  liberal  in  this  respect  as  other  laws  are.  It  has  been  laid  down 
country.  ^  ^ji^  ^or^  ^1^1;  |^  marriage  in  a  foreign  country  must  be  governed 

by  the  law  of  that  country  where  the  marriage  was  had.  Which, 
in  general,  is  true.  But  the  marriages  in  Scotland,  of  persons 
gomg  from  hence  for  that  purpose,  were  instanced  by  way  of  ex- 
ample. 2%€^  may  come  under  a  very  difierent  vanstderation ; 
according  to  the  opinion  of  Huberus,  p.  SS.  and  other  writen. 
No  such  oaa^  hath  yet  been  litigated  in  Endand,  except  one  of 
a  marriage  at  Qstefid;  which  came  before  £d«  Hardmdteg  who 
ordered  it  to  be  tri^  in  the  ecclesiastici^  court:  But  the  youDff 
man  came,  of  age;  and  the  parties  were  married  over  agaia ;  ana 
,  so  a^  msitt^  iKas  Bcver  brought  to  a  triaL" 
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But  in  BvU.  ^.P.  p.  118.  There  is*a  diort  note  of  a  cause 
wherein  this  point  was  afterwards  determined  upon  an  appeal  to 
the  delegates;  viz.  '*  Compton  and  Bearcrqft^  \st  December,  1768. 
The  appellant  and  respondent,  both  English  subjects,  and  the 
appellant  being  under  age,  ran  away  without  the  consent  of  her 
pfuardian,  and  were  married  in  Scotland ;  and  on  a  suit  brought 
m  the  spiritual  court  to  annul  the  marriage,  it  was  holden  that  the 
marriage  was  good." 

So,  it  has  been  since  taken  as  an  undoubted  proposition,  that 
marriage  celebrated  in  Scotland  is  such  a  marriage  as  would  en- 
title the  woman  to  dower  in  England.  Ilderton  v.  Ilderton,  2  H. 
Bloc.  145.     1  Nol.  P.  L.  266. 

Marriages  by  Romish  priests,  whose  orders  are  acknowledged  By  Romiih 
by  the  church  of  England,  have  been  deemed  to  have  the  CTOct  prietti. 
of  legal  marriages  m  some  instances.*     2  Bum's  Ecclesiastical 
Law,  473. 

Rex  y.  Brampton,  M.  49  Geo.  8.     10  East,  282.     1  Nol.  P.  L    Marriage 
267-     Whilst  the  British  army  was  at  St.  Domingo,  two  persons  ^J^^  u 
belonging  to  that  army  went  to  a  chapel  in  the  town  of  Cape     •^^  ^^  ^^^  ^ 
St.  Nicola  Mole  in  order  to  be  married ;  and  there  a  service  was  French  tonguep 
read  in  the  French  language  by  a  perlon  dressed  like  a  priest,  according  to  the 
and  interpreted  into  the  English  languaee  by  a  person  who  offi-  Engliah  rite, 
ciated  as  clerk.      The  pauper  did  not  unaerstand  the  French  lan- 
guage, but  by  the  interpreter  she  understood  it  was  the  marriage 
service  of  the  established  church  of  England  read  in  French. 
She  did  not  know  that  the  person  officiatme  was  apriest.     She 
received  a  certificate  of  marriage  which  she  lost.     There  was  no 
chaplain  with  the  British  forces  at  that  time  in  St,  Domingo.    No 
eviaence  was  given  of  the  laws  or  usage  of  the  island  jrespecting 
the  marriage  ntual  there.   She  and  the  man  lived  together  as  man 
and  wife  till  his  death,  and  she  was  removed  to  his  settlement.  The 
sessions  were  of  opinion  that  this  order  was  bad,  and  quashed  it.  — 
After  ai^oment,  per  Ld.  EUenborough  C.  J.  (After  stating  the  facts 
of  the  case,  and  saying  that  he  jnust  take  them  as  believed  to  be 
tme  by  the  sessions.)  First,  considering  it  as  a  marriage  celebrated 
in  a  pace  where  the  law  of  England  prevailed ;  for  I  may  sup- 
pose m  the  absence  of  any  evidence  to  the  contrary,  that  the  law 
of  England,  ecclesiasticaf  and  civil,  was  recognised  by  subjects 
of  England  in  a  place  occupied  by  the  king's  troops,  who  would 
implieahr  carry  that  law  with  them ;  then,  was  it  a  good  marriage 
before  the  marriage  act?    Certainly,  before  that  act  a  contract 
of  marriage  iier  verba  de  prasenti  would  have  bound  the  parties : 
this  was  sucn  a  marriage  and  performed  by  one  who  publicly 
assumed  the  office  of  a  priest,  and  appeared  habited  as  such ; 
of  what  penu^ion  does  not  aj^ear :  but  even  if  it  were  per- 
formed by  a  Roman  catholic  priest,  the  case  would  be  the  same; 
for  such  a  person  would  be  recognised  by  our  church  as  a  priest 
capable  of  officiating  as  such,  upon  his  mere  renunciation  of  the 
errors  of  the  church  of  Rome.    But  Res  v.  Fielding  shews  that 
a  marriage  by  a  Roman  catholic  priest  (before  the  marriage  act) 
was  effectual  for  that  purpose,  which  was  considered  as  a  con- 
tract per  verba  de  prasentu    In  this  case  the  ceremony  was  per- 
formed in  a  pubhc  chapel,  instead  of  in  private  lodgings  as  in 
'b  Qwse^    Considering  therefore  the  case  to  be  mat  the 
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It.o.BnuDptoii.  king's  forces  earned  with  them  the  law  of  England  to  S^  Do- 

mingOy  by  which  they  and  other  subjects  who  accompanied  them 
(in  die  absence  of  proof  that  any  other  law  was  in  force  there) 
may  be  considered  as  continuing  to  be  governed,  this  would  be  a 
good  marriage  by  that  law.  But  supposing  this  law  of  England 
not  to  have  been  carried  to  St.  Domingo  by  the  king's  forces,  nor 
obligatory  upon  them  in  this  particular,  let  us  consider  whether 
the  facts  stated  would  not  be  evidence  of  a  good  marriage  accord- 
ing to  the  law  of  that  country  whatever  it  might  be.  And,  indeed, 
after  the  ceremony  of  marriage,  as  it  was  understood  and  in- 
tended by  the  parties  at  the  time  to  be,  performed  openly  in  a 
chapel,  by  a  person  appearing  there  as  a  priest  authorised  to  per- 
form the  ceremony  of  marriage,  and  this  followed  by  a  cohabit- 
ation between  the  parties  for  eleven  years  afterwards ;  every  pre- 
sumption is  to  be  raised  in  favour  of  its  validity.  I  should  have 
considered  myself  as  safe  in  resting  my  opinion  in  favour  of  this 
marriage  upon  the  law  of  Englandy  independent  of  the  pvovisions 
of  the  marriage  act :  But  without  the  aid  of  that,  I  think  every 
presumption  must  be  made  in  favour  of  its  validity  according  to 
the  law  of  the  country  where  it  was  so  celebrated  ;  having  been 
performed  there  in  a  proper  place,  and  by  a  person  officiating  as 
one  competent  to  perform  that  function.  The  other  Judges 
agreed,  and  the  order  of  sessions  was  quashed. 

The  above  elaborate  judgment  has  now  settled  this  part  of  the 
law  upon  a  clear  and  indubitable  basis. 
Afintfabnit-        Westbrook  v.  Straivilley   H.  4  Geo.  1.      1  Stra.  79.      1  NoL 
ing  marriage.      p^  j^^  272.     A  prior  marriage  subsisting  at  the  time  of  a  second 

marriage,  renders  the  second  void  ah  iniiio.    And  the  second 
(t.  e.  the  supposed)  wife  (when  plaintiff  in  an  action  against  the 
husband)  may  give  the  felony  in  evidence  in  support  of  her  action. 
Marriage  BO-  ^,-^.,  NoHon  v.  NoHhJidd,  E.  21  Geo.  8.  Doug.  659.  Cold. 

23fmtted  1 1^-  2  Bott,  63.  n.  1  Not.  P.  L.  26S.  Two  justices  made  an  order 
lubMquently  to  ^  remove  Abigail  Jones^  widow  of  Joseph  Jones,  from  th^  parish 
thelaatl^aliz-  of  King*s  Norton  to  the  parish  of  Northfieid ;  which  order  the 
ing  act.  sessions  confirmed  upon  appeal,  and  stated  specially :  that  the 

pauper,  Abigail  Jones,  being  settled  at  Kings  Norton,  in  the 
year  1775,  mtermarried  with  Joseph  Jones,  a  settled  inhabitant  of 
Northfield,  at  BuerlyhiU  chapel  in  the  parish  of  Kingstoinford  in 
the  county  o£  Stafford,  which  was  erected  in  the  year  1765,  and  then 
duly  consecrateo,  and  in  which  divine  service  had  been  publicly 
and  regul^ly  celebrated  ever  since ;  and  wherein  banns  of  ma- 
trimony had  been  often  published,  and  marriages  celebrated  pre- 
vious to  the  marriage  in  question :  that  the  said  chapel  was  a  new 
one,  erected  since  the  marriage  act,  and  not  erected  on  the 
foundation  of  one  that  was  ancient ;  and  no  act  of  parliament  was 
obtained  for  erecting  the  said  chapel  or  for  celebrating  marrisg^ 
there.  The  two  orders  being  removed  into  the  Court  of  King's 
Bench,  the  question  was,  whether  the  marriage  was  void  by  the 
provisions  of  the  said  act?  On  shewing  cause,  it  was  contended 
that  the  words  usuallu  ptMished  in  the  act,  ought  to  be  considered  to 
mean,  usually  at  the  time  when  the  marriage  in  question  took  place. 
V  so,  there  was  enough  stated  in  the  case  for  the  Court  to  con- 
sider this  as  a  chapel  in  which  banns  had  been  usually  published. -* 
Ld.  Mansfield  C.  J.  was  for  some  time  averse  to  determine  a 
question  of  such  serious  consequence  in  a  collateral  way,  on  a 
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fletdeineiit  ease.  But  upon  more  consideration,  said,  I  think  we 
ought  now  to  decide  it.  If  there  has  been  an  abuse,  we  ought  to 
stop  it  as  early  as  possible.  A  delay  might  lead  to  a  supposition 
that  we  doubt,  when  in  truth  we  do  not.  The  act  clearly  meant 
chapels  existing  at  the  time.  I  am  of  opinion  that  this  marriage 
was  void  by  the  provisions  of  the  statute.  [Soon  after  this  de- 
termination was  known,  stat.  21  Geo.  3.  c,  53.  was  passed  for  21  Q.  9.  e.  S3* 
making  all  marriages  which  had  been  solemnized  in  any  parish 
church  or  public  chapel  erected  since  the  statute  of  the  26  Geo.  2. 
and  consecrated.  Valid  in  law,  and  to  exempt  the  clergymen  who 
had  solemnized  such  marriages  from  the  penalties  of  that  statute.] 

By  Stat.  44  Geo.  3.  c.  77.  it  is  enacted,  that  all  marriages  solem-  44  0. 3.  c.  77. 
nized  or  to  be  solenmized  before  25th  March^  1805,  in  churches 
or  chapels  erected  since  the  makine  of  the  26  Geo.  2.  c.  33.  and  con- 
secrated,  shall  be  good  and  valid  m  law.    And  the  ministers  so- 
lemnizing them  indemnified  from  the  penalties  of  the  former  statute. 

By  Stat.  48  Geo.  8.  c.  127.  The  like  provisions  are  enacted  with  «  G.  5.  c  117. 
respect  to  all  marriages  so  solemnized  or  to  be  solemnized  before 
the  23d  Augtuiy  1808.    The  registers  are  to  be  preserved  and  to 
be  evidence  as  in  26  Geo.  2.  c.  S3. 

Si.  Devereux  v.   Muck  Detochurchy  E.  2.  Geo.  3.  Burr.  S.  C.  Not  neecMsiy 
506.  1  Biac.  Rep.  367-  2  Bott^  66.  1  Nd.  P.  L.  269.  272.    The  ^Jg^^*^"**" 
question  before  the  sessions  was,  whether  the  marriage  of  John  bumsTbut  it  is 
and  Susannah  Meredith  was  sufficiently  proved?  (jQe  witness  enough  for  ona 
made  oath,  that  he  and  another  witness  were  present  on  the  7th  present  at  the 
day  of  Februaryy  1758,  when  a  marriage  was  solemnized  in  the  ceremony  u> 
parish  church  of  St.  Devereux,  between  the  said  John  and  Sw  Fwethe&ctof 
zannah  Meredith,  by  the  minister  of  the  said  parish  by  banns.  And  '"^'"''S^ 
it  appearing  to  the  said  sessions,  that  the  entry  of  the  said  mar- 
riage in  the  register  book  of  the  said  parish  was  made  in  manner 
folk>wing,  viz.  '^  1758.  John  Meredith  and  Susannah  Jenkins  were 
married  by  banns;"  but  neither  the  minister,  parties,  nor  witnesses 
signed  the  said  entry,  and  that  no  other  entry  of  the  said  mar- 
riage was  ever  made;  they  therefore  were  of  opinion,  that  the 
marriage  was  not  legally  proved.  On  shewing  cause,  it  was  urged 
in  support  of  their  opinion,  that  this  appeared  upon  the  state  of 
the  case,  to  be  a  void  marriage.    For  although  the  omission  of 
banns  was  originally  only  an  offence  against  the  ecclesiastical 
law,  and  even  after  the  7  Sf^S  W.S.  c.  35. i  2.  the  minister  and 
cleric,  and  man  married  without  licence  or  banns,  were  only  sub- 
ject to  a  penalty;  yet  smce  the  act  of  the  26  Geo.  2.  c.  33.  an 
entry  of  mis,  iproperlj  signed,  is  become  so  essential  a  circum- 
stance, that  without  It  the  marriage  itself  is  null  and  void.— -But 
the  Court  were  of  a  different  opinion.     And  Ld.  Mansfidd  C.  J.  ^or  necemry 
said,  it  was  not  incumbent  on  the  persons  married  to  prove  that  the  ^  '^J'?  ^* 
banns  were  published,  nor  doth  the  entry  directed  to  be  made  affect  ^^^^ 
the  validity  of  the  marriage*  In  a  suit  perhaps  in  the  ecclesiastical  ^^^* 
court  for  jactitation  of  marriage,  it  may  be  necessary  to  prove 
that  all  the  solemnities  of  the  marriage  act  have  been  punctually 
and  regularly  complied  with :  but  Gra  forbid  that  in  other  cases 
(the  legitimacy  of  children  and  the  like)  the  usual,  presumptive 
proems  of  marriase  should  be  taken  away  by  this  statute.    It  was 
canvassed  in  parfiament,  at  the  time  when  the  act  was  made,  and 
universally  agreed  by  all  whose  opinions  were  worth  having,  that 
H  would  not  become  necessary  to  prove  the  publication  of  banns. 
But  at  the  same  time  he  declared,  that  it  was  a  matter  of  great 
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public  concern  for  the  preservation  of  pedigrees  (which  were  now 
become  very  difficult  to  prove):  and  the  entry  ought  to  have  been 
made  according  to  the  durections  of  the  act.  He  went  so  far  as 
to  declare,  that  an  information  ought  to  be  granted  by  the  Court 
against  the  minister  for  omitting  it,  if  it  should  appear  clearly  that  it 
was  owing  to  his  neglect ;  and  that  such  information  should  be  pro- 
secuted by  the  attorney-general  at  the  king's  expense ;  which  he 
did  not  doubt  would  be  readily  directed,  upon  Uie  recommenda- 
tion of  the  Court. 
Of  identity.  It  is  not  necessary  to  call  one  of  the  subscribing  witnesses  to  the 

register,  to  prove  the  identity  of  the  persons  married,  for  a  copy 
of  the  register  is  sufficient  evidence  of  the  marriage  in  fact,  be- 
tween persons  of  the  description  there  mentioned;  and  any 
evidence  which  satisfies  a  jury  as  to  the  identity  of  the  parties 
being  the  persons  married,  is  sufficient.  As  if  the  hand-writing  of 
the  husband  and  wife  to  the  register  is  proved ;  or  bell-ringers 
came  to  the  parties,  and  said  Uiey  rung  for  the  weddine,  and 
and  were  paid  by  them ;  or  people  dining  at  the  wedding-dmner ; 
or  other  circumstances  to  ascertain  the  parties.  BM*  iV.P. 
27,  28.  Phill.  Ev.  4th  edit.  408. 
Non-pablicft-  Though  according  to  the  preceding  case  of  Si.  Deoereux  it  is 
tion  of  bantu,     not  necessary  for  the  party  insisting  on  the  marriage  to  prove 

publication  of  the  banns,  yet  the  want  of  due  publication  may  be 

shewn  on  the  other  side.     Standen  v.  Standen^  Peake'n  N.  P* 

Ca.  52.  1  Nd.  P.  Z.  272.  297. 

A  penoa  wIwm      Rex  v.  BiUingshurst,  AT.  56  Geo.  S.  S  M.  4*  S.  250.    Removal 

bftptmna]  and     ft.^^  Sdehurst  to  BUUngshurst,  subject,  &c — The  pauper,  whose 

T?°^.r!!!..^  baptismal  and  surname  is  Abraham  Laneley^  ana  whose  legal 

A.  Lm  was  mar-      J'.  ^  ••«•!>•       i  •   jr.    ■  •  •-<•    • 

lied  by  banni  settlement  is  m  BukngshurH^  was  married  to  his  present  wife  m 
by  the  name  of  the  parish  of  LMmbernurst,  by  banns,  about  four  years  ago,  by  the 
O.  S.  having^  name  of  George  Smith.  Previously  to  his  marriaee  he  had  re- 
SrSiS2r"h "  ^^^  about  twee  years  at  Lamberhursty  during  which  time,  and 
^^i^d£l and^  from  his  first  comine  into  that  parish,  and  during  all  the  time  he 
was  married  by  remained  there,  and  afterwards  until  and  at  the  time  of  his  re- 
tbat  name  only,  moval,  he  was  known  by  the  name  of  George  Smith'  only.  The 
firom  his  fint  wifie  and  children  have  no  settlement  in  Btmngihursty  unkss  they 
2ridh^*ll"hL**"*  ***^®  acquired  one  by  the  marriage.  After  argument  Ld.  EUen- 
m^m  which  ^'^^'^^  ^  <^*  ^^9  ^^  ^^^  ^^  ^^  requires  on  this  subject  is  that 
was  about  three  marriages  shall  be  solemnized  either  by  licence,  or  publication  of 
yean.  Held,  banns,  Otherwise  the  statute  26  Geo.  2.  c  S3.  §  8.  declares  that 
that  the  mar.  they  shaU  be  void*  The  statute  does  not  specify  what  shall  be 
imSTthmf ^^^^^  necessary  to  be  observed  in  die  pubUcation  of  banns ;  or  tibat  the 
the  wife  and"  ^Mums  shall  be  publidied  in  the  true  names ;  bat  oertamly  if  must 
dnldren  entitled  ^  understood  as  the  clear  intention  of  the  legislature  that  the 
to  the  fansband's  banns  shall  be  published  in  the  true  names,  because  it  requires 
settlement.         that  nodce  in  writing  lAall  be  delivered  to  the  miniater  of  the 

true  christian  and  surnames  of  the  pai^^ieS' seven  days  before  the 
pubhcation :  and  unless  such  notice  he  given  he  is  not  obliged  to 
piMish  the  banns.  The  question  then  is^  has  there  been  m  this 
ease  that  which  is  rei]uir6d,  a  due  nctification  by  the- minister, 
on  drSumdetg  m,  time  of  divine  service,  of  one  of  the  persons  in* 
feendinff  to  contract  marriage.  Now  it  i^ppears  that  such  notifi- 
eationliaa  been. made  bjrthe  name  of  George  Smith,  by^rhicb 
name  alone  die  party  was  knccwn  in  the  place  where  he  resided, 
and  iriiidi  he  iwd  borne  for  three  years  prior  to  the  celebration 
•f  the  anarriage,  m  diatplace,  and  that  he  was  not  known  ther? 
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bj  aQj  other  Dame.    It  would  lead  to  perilous  congequences  if  in  it.««  BaUing- 
ereiy  case  an  inquiry  were  to  be  institutedi  at  the  hazard  of  en-  hunt, 
dangering  the  marriage  of  a  woman,  who  had  every  reason  to 
think  she  was  acquiring  a  legitimate  husband,  whether  the  name 
bj  which  the  husband  was  notified  in  the  banns  were  strictly  his 
baptismal  name,  or  whether  at  the  period  of  his  bs^tism  he  may 
not  have  received  some  other  name.    What  the  consequences 
might  be  of  encouraging  such  inquiries,  as  to  the  avoiding  of 
marriagesy  and  bastardizmg  the  issue  of  them,  it  is  not  very  dif- 
ficult to  imagine.    The  object  of  the  statute  in  the  publication  of 
banns  was  to  secure  notoriety,  to  apprise  all  persons  of  the  inten- 
tion of  the  parties  to  contract  marriage ;  and  how  can  that  object 
be  better  attained  than  by  a  publication  in  the  name  by  which  the 
party  is  known  ?  If  the  pubhcation  here  had  been  in  the  name  of 
Ahrnham  Langley^  il  would  not  of  itself  have  drawn  any  attention 
to  the  party,  because  he  was  unknown  by  that  name,  and  its  being 
coupled  with  the  name  of  the  woman  who  probably  was  known, 
would  perhaps  have  led  those  who  knew  her,  and  luiew  that  she 
"^  about  to  be  married  to  a  person  of  another  name,  to  suppose 
either  that  these  were  not  the  same  parties,  or  that  there  was 
some  mistake.     Therefore  the  publication  in  the  real  name,  in- 
stead of  being  notice  to  all  persons,  would  have  operated  as  a 
deception ;  and  it  is  strictly  correct  to  say,  that  the  original  name 
in  this  case  would  not  have  been  the  true  name  within  the  mean- 
ing of  the  statute.    Chi  these  grounds  I  think  that  the  act  onlv 
meant  to  require  that  the  parties  should  be  published  by  their 
^own  and  acknowledged  names,  and  to  hold  a  different  con- 
struction would  make  a  marriage  hj  banns  a  snare,  and  in  many 
"^stances  a  ruin  upon  innocent  parties.    The  Court  therefore  can- 
not lend  itself  to  a  construction  which  would  be  pregnant  with 
such  consequences.    Le  Blanc  J.    The  object  of  the  marriage 
act  was  to  insure  notoriety  to  the  transaction,  and  I  think,  the 
^urt  recollecting  that,  cannot  say  that  a  marriage  by  baiuis, 
published  in  die  names  by  which  alone  the  party  was  known,  is  a 
"carriage  without  publication  of  banns.     The  argument  is,  that  a 
P^^niage  by  publication  of  banns  means  by  publication  of  banns 
in  tbe  real  names  of  the  parties  only ;  but  the  statute  has  said  no 
such  thing.    If  the  banns  be  published  in  the  names  of  the  party 
by  which  alone  he  is  known,  and  there  is  no  fraud,  whether  that  be 
^e  true  christian  or  surname  of  the  party  or  not,  I  think  the  mar- 
na^  is  good  within  the  meaning  of  the  statute.     Therefore  I  am  of 
opmion  that  upon  the  present  occasion  every  thing  was  done  that 
^  suffident  to  give  tliat  notification  of  the  marriage  which  it  was 
uie  object  of  the  marriage  act  to  insure.    Order  of  sessions  con- 
nnned. 

A»  V.  Burten^pon-Trent,    H.  63  Geo.  S.    S  M.  Sp  S.  537.  Awawiagfeby 
Removal  jfrom  Grooh/  to  Burton-upon-Trenty  subject,  &c.     The  «^ce.  notin 
pauper's  father,  who  was  settled  at  Desfordy  and  whose  real  name  SILJ^^^ 
^^  Jouph  Pricey  was  married  at  Leicester^  by  licence,  by  the  Uw  name  wMeb 
^une  ^i  Joseph  Grewy  having  changed  his  name  to  Grew  because  he  h«d  aasumed 
"e  bad  deserted  from  the  army,  and  he  was  known  by  that  name  •>«»"*«  he  had 
^y  at  LeieeOery  where  he  lodged  at  the  time  of  his  marriage,  and  ?«^*^«  he  be- 
^'e  be  had  resided  sixteen  weeks.    He  never  passed  by  any  '^C^^w 
^^  but  Price  in  his  father V  fiunily ,  and  in  the  place  where  they  in  the  place 
^^Q^   His  wife  did  not  know  his  real  name  till  a  fortnigbt  after  whcrehe  lodged 
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andwasnuuTled,  the  marriage,  when  he  told  it  her.  The  pauper  was  the  issue  of 
and  where  he  this  marriage,  and  was  bom  at  Burton^upon'Trenty  and  after  his 
had  resided  six-  i)irt}i  Jijg  parents  were  married  by  the  true  name.  The  sessions 
held  a  valid  ^'^  considered  the  first  marriage  as  invalid,  and  therefore  that  the 
marriage.  pauper  was  not  entitled  to  his  father's  settlement.    In  support  of 

the  order  of  sessions  it  was  arsued,  that  the  ceremonies  required 
by  the  law  to  constitute  a  vahd  marriaee,  were  for  the  public 
benefit  as  well  as  individual  security,  ana  therefore,  whether  the 
marriage  be  by  banns  or  licence,  it  is  essential  that  it  should  be  b^ 
the  true  name  of  the  parties,  otherwise  it  is  a  nullity.    And  this 
Ante,  S54.         differs  from  Rex  v.  Bulingshurstf  because  there  the  party  had  ac- 
quired a  name,  and  an  acquired  name  becomes  the  -true  name. 
But  here  the  name,  beside  that  it  was  assumed  for  sixteen  weeb 
only,  was  assumed  for  the  purpose  of  a  fraud,  in  order  to  conceal 
the  crime  of  desertion.    Ld.  EUenbarough  C.  J.    There  is  not  any 
occasion  to  trouble  the  other  side.    If  tms  name  had  been  assumed 
for  the  purpose  of  fraud  in  order  to  enable  the  party  to  contract 
marriage,  and  to  conceal  himself  from  the  party  to  whom  he  was 
about  to  be  married,  that  would  have  been  a  fraud  on  the  marriage 
act,  and  the  rights  of  marriage,  and  the  Court  would  not  have 
given  effect  to  any  such  corrupt  purpose*    But  where  a  name  has 
been  previously  assumed  so  as  to  have  become  the  name  which 
the  party  has  acquired  by  reputation,  that  is,  within  the  meaning 
of  the  marriage  act,  the  party's  true  name.    The  same  law  has 
been  recognised  in  the  case  of  negotiable  instruments,  where  if  a 
party  sign  an  instrument  in  a  name  assumed  by  him  for  other  pur- 
poses a  considerable  time  before,  such  signature  will  not  amount 
to  a  forgery ;  but  otherwise  if  he  assume  a  name  by  which  he  had 
^  p  ^^'«        never  been  known  before  for  the  purpose  of  the  fraud.    Now 
C*  ^7. 968.  i^gj.^  ^^  party  assumed  the  name  for  the  purpose  of  conceahnent 
and  not  of  fraud  upon  the  marriage,  and  he  was  known  by  that 
name  alone  for  sixteen  weeks  in  the  place  where  he  was  married. 
It  seems  to  me,  therefore,  that  he  had  acquired  the  name,  and 
that  to  have  had  a  licence  in  any  other  name  would  have  been  a 
fraud  on  the  marriage  act. — Le  jBlanc  J.    The  name  was  assumed 
by  the  father  for  the  purpose  of  concealing  himself  as  a  deserter 
from  his  majesty's  service,  and  not  with  a  view  to  impose  upon 
the  woman  whom  he  married.— JSayfey  J.    The  sessions  may 
always  draw  the  line,  whether  the  name  was  assumed  for  a 
frauaulent  purpose  as  it  regards  the  marriage  or  not.    Orders 
quashed. 
Inall  cues  but       MorrU  ▼•  MiUery  E.  7  Geo.  S.  4  Burr.  2057.    1  Bloc  lUp' 
of  proiecutioii    632.  2  Bott^  69.    On  an  action  for  criminal  conversation  with  the 
Ibr  bigm j^and  plaintiff's  wife,  the  question  was,  whether,  to  support  the  action* 
^?  rarat^a  there  must  not  be  proof  of  an  actual  marriage?  The  fiict  was, 
iagoodproof  of  ^^7  ^^^^  married  at  Mayjair  chapel.    The  register  or  books 
Duuragebwhcra  could  not  be  admitted  in  evidence.  —  JSTetM,  who  married  them, 
dinctptvKxf  can.  was  transported ;  and  the  clerk,  who  was  present  at  the  marriage, 
ootbe  obtained,  ^^g  dead.  -  So  that  the  plamtiff  could  not  prove  the  actual  mar- 
riage by  any  evidence.    But  the  counsel  for  the  plaintiff  proved 
artides  between  the  man  and  his  wife,  made  after  marriage,  f<ff 
settling  of  the  wife's  estate,  with  the  privity  of  relations  on  both 
sides.    They  proved  cohabitatimi,  name,  and  reception  rf  her 
by  every  one  as  his  wife,  and  insisted  that  this  evidence  was  ad- 
'  missible ;  and  that  lately  in  ejectment,  before  Ld.  Manffidd^  this 
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lort  of  evidence  was  offered  and  received.  Unto  which  Ld. 
Mansfield  said,  it  certainly  maj  be  done  so,  in  all  cases  except 
two:  one  is  in  prosecutions  for  bigamy ;  and  this  case  (if  such  proof 
cannot  be  here  received)  is  the  other.  It  was  proved  further, 
that  the  defendant  MiUer  confessed  to  the  landlord  of  the  lodg- 
ings, that  she  was  Captain  Morris^  wife,  and  that  he  the  de- 
fendant had  committed  adultery  with  her :  and  confession  is  the 
strongest  evidence.  —  Ld.  Mansfield:  I  do  not  at  present  re- 
member any  action  for  criminal  conversation,  when  an  actual 
marriage  was  not  proved.  Proof  of  actual  marriage  is  always 
used  and  understood  in  opposition  to  proof  by  cohabitation,  repu- 
tation, and  other  circumstances  from  which  a  marriage  may  be 
inferred:  but  we  will  take  time  to  consider  of  it.  Afterwards,  he 
delivered  the  resolution  of  the  Court :  —  In  these  actions  there 
inust  be  proof  of  a  marriage  in  fact,  as  contrasted  to  cohabita- 
tion and  reputation  of  marriage  arising  from  thence.  Perhaps 
there  need  not  be  strict  proof  from  the  register,  or  by  a  person 
present ;  but  strong  evidence  must  be  had  of  the  fact,  as  by  a 
person  present  at  the  wedding  dinner,  if  the  register  be  burnt, 
and  the  minister  and  clerk  are  dead.  The  case  of  bigamy  is 
stronger  than  this.  And  on  an  indictment  for  that  offence  Den* 
nison  J.  on  the  Norfolk  circuit  ruled,  that  though  a  lawful  ca- 
nonical marriage  need  not  be  proved,  yet  a  marriage  in  fact 
(whether  regular  or  not)  must  be  shewn.  But  except  in  these 
two  cases,  I  know  of  none,  where  reputation  is  not  a  good  proof 
of  marriage. 

Rex  V.  Stocldand,    T.  2  Geo.  3.  Burr.  S.  C.  508.   2  Bott,  67.  What  thall  b» 
1  Nol.  P.  L.  269,  270.   John  Moes  and  Elizabeth  Mason;  father  d«emed  suffl- 
and  mother  of  the  pauper,  being  both  resident  in  the  parish  of  *^Jf "'  evidence 
Chardland,  about  the  year  1723,   went  from  thence  together,  L togain*a*sot^ 
declaring  they  were  going  to  be  married;  and  soon  returned,  tiement:  Whe- 
declaring  they  had  been  married :  and  from  thenceforward  co-  tber  after  thirty 
habited  as  man  and  wife  for  about  SO.  years,  imtil  the  death  of  years  cohabit*, 
the  said  Elizabeth.     The  pauper  was  bom  at  Chardland  in  1725,  ^jfe^the  hu^!*** 
and  there  baptized,  and  his  baptism  registered  as  the  son  of  John  |,and  shall  be 
and  Elizabeth  Moes.    The  said  John  and  Elizabeth,  some  years  permitted  to 
before  the  death  of  the  said  Elizabeth,  removed  from  the  said  deny  his  mar- 
parish  of  Chardland  to  the  parish  of  Stockland,  and  there  acquired  ri^S*^  Qu«i«. 
a  settlement  by  renting  a  tenement  of  50^.  a-year.     They  carried 
with  them,  from  Chardland  to  Stockland,  the  said  pauper,  their 
son,  whose  settlement  depended  upon  this  question,  viz.  Whether 
the  said  John  and  Elizabeth,  the  father  and  mother  of  the  pauper, 
were  to  be  considered  as  husband  and  wife  at  the  time  of  his 
birth  ?  It  was  contended  at  the  sessions,  that  the  said  John  and 
Elizaieth  were  never  married;  or  if  they  were,  that  the  said 
&izaieth  had  a  former  husband  then  living.     Concerning  which, 
several  witnesses  having  been  examined  on  both  sides,  the  said 
John  Moes  the  &ther  was  produced,  in  order  to  prove  that  he 
and  the  said  Elizabeth  were  never  married,  and  that  the  supposed 
other  husband  was  then  living.    But  the  Court  refused  to  receive 
his  testimony.    And  on  consideration  of  the  evidence  before  the 
Court,  they  were  of  opinion  that  the  marriage  of  John  and  JS/f- 
zabcth  was  sufficiently  proved,  and  that  the  pauper  gained  a  set- 
tlement at  Stocldand,  as  part  of  their  family,  and  dScharged  the 
order  of  the  two  justices  for  removing  him  to  Chardland^    Jt  was 
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moved  to  quash  the  order  of  sessions.  The  objection  was,  that 
they  ought  to  have  admitted  the  fether  to  give  evidence  of  his 
never  having  been  lawfully  married.  —  But  Ld.  Mansfield  C.  J. 
seemed  to  think,  that  30  years  cohabitation  as  man  and  wife  was 
sufficient  proof  to  the  justices  to  found  an  order  of  removal  upon. 
However,  a  rule  was  made  to  shew  cause.  But  on  the  last  day 
of  the  term  the  objection  was  given  up ;  and,  by  consent,  the 
order  of  sessions  was  affirmed,  and  the  recognisance  discharged. 

Rex  V.  Bramley,  T.  35  Geo.  8.  6  T.  R.  330.  2  Boit,  749.  1  Nol. 
P.  L.  269.  298.  Sarah  Ward,  widow  of  J.  Ward,  and  her  three 
children,  were  removed"  from  Leeds  to  Brandey.  Upon  appeal, 
the  respondents  produced  evidence  of  the  settlement  of  J.  Ward 
being  at  Bramley ;  and,  in  order  to  prove  his  marriage  with  the 
pauper,  witnesses  were  produced,  who  proved  that  they  had  co- 
habited and  lived  together  as  man  and  wife,  and  were  reputed 
to  be  man  and  wife  till  his  death.  The  appellants  offered  to 
produce  Sarah  as  a  witness,  to  prove  that  she  never  was  married, 
or,  if  she  was,  it  was  in  Ireland^  under  such  circumstances  as 
rendered  it  void.  The  appellants  also  offered  witnesses  to  prove 
the  declarations  made  both  by  James  and  Sarah,  at  different 
times,  that  they  were  never  married.  The  respondents  insisted 
that  this  evidence  was  inadmissible ;  and  the  sessions  being  of 
that  opinion,  rejected  the  same,  and  confirmed  the  order,  subject 
to  the  opinion  of  the  Court  of  K.  B.,  whether  the  evidence  offered 
were  admissible  or  not.  —  By  Ld.  Kenyan  C.  J.  This  evidence  wa» 
certainly  admissible,  though  the  justices  were  to  judge  of  the 
effect  of  it.  In  the  case  of  Rex  v.  St.  Peters,  it  was  expressly 
held,  that  the  supposed  husband  was  a  competent  witness  to 
disprove  the  marriage.  There  are  also  many  other  cases,  in 
which  it  has  beeu  decided,  that  the  parents  may  be  called  as 
witnesses  with  respect  to  the  legitimacy  of  their  issue,  and  ii^ 
they  may  be  called  to  prove  that  they  are  legitimate  children, 
there  is  no  reason  why  they  should  be  considered  as  incompetent 
when  called  to  prove  that  the  children  are  illegitimate ;  but  in  ail 
these  cases  such  testimony  is  open  to  great  observation. 

So  also  it  had  been  determined  in  Goodrighi  v.  Mass,  E.  17 
Geo.S.  2  Cotvp.591.  that  the  father  and  mother  might  be  exa- 
mined to  the  fact  of  marriage. 

Although  it  be  generally  true  that  no  settlement  shall  be  good, 
which  is  brought  about  by  fraud  or  practice ;  yet  it  seemetb  that 
the  rule  faileth  in  this  case,  and  that  if  the  marriage  take  effect, 
the  settlement  is  good,  for  the  following  cases  do  proceed  upon 
such  suppositions : 

Rex  V.  Edwards,  Af.  11  Geo.  1.  8  Mod.  321.  1  Sess.  Ca.  265. 
1  Bott,  334.  1  Nol.  P.  L.  259.  (n)  The  overseers  were  indicted 
for  a  conspiracy,  in  giving  a  small  sum  of  money  to  a  poor  man 
of  another  parish,  for  marrying  a  poor  lame  woman  of  their  o^ 
parish,  and  so  by  this  contrivance  conspiring  to  settle  the  woman 
m  the  other  parish,  where  the  husband  was  settled.  By  the 
Coiurt :  If  there  be  a  conspiracy  to  let  lands  of  10/.  a-vear  to  a 
poor  man,  in  order  to  gain  him  a  settlement,  or  to  make  a  co- 
tificate  man  a  parish  officer,  or  to  send  a  woman  big  of  a  bastard 
child,  into  another  parish  to  be  delivered  there,  and  so  to  cbargs 
the  parish  with  the  child,  these  are  certainly  crimes  indietable. 
But  thik  indictment 'was  quashed  for  want  of  averment,  that  the 
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woman  was  last  legally  settlM  in  the  parish  relieved  by  her 
aiarriage. 

Rex  ▼•  Parkins f  //.  6  Geo.  2.  1  Sess*  Ca.  176.  A  single  woman 
of  StwUey^  big  with  child  of  a  bastard,  was  sent  back  by  &  Par- 
kinSf  overseer  of  Studley^  threatened  with  all  the  seventy  of  the 
law  to  force  her  to  marry  a  stranger  of  another  parish,  against 
both  his  and  her  consent,  he  giving  five  guineas  to  the  husband, 
and  keeping  him  in  liquor.  «•  By  the  G»urt :  Shew  cause  why 
information  should  not  go. 

Rex  V.  Watson^  AT.  17  Geo.  2»  1  WiU.  41.  An  information  was 
granted  against  WaUon  and  others,  for  procuring  one  Vine^  a 
soldier,  who  had  a  settlement  in  the  parish  of  Brilly  to  marry  a 
poor  woman  who  was  an  idiot,  and  chargeable  to  the  parish  of 
Dortott,  by  giving  a  certain  reward  to  Vine^  whereby  she  became 
chargeable  to  Brill,  And  in  Rex  v.  Tarrant^  T.  7  6.  S.  1  Bott. 
838.  And  Rex  v.  Crompton  et  oL  H.23  Geo.  S.  the  same  point 
was  agreed. 

$  VIII.  dertletmnr  bp  firing  aitH  ^erbtce. 

By  the  IS  Sf  14  C  2.  c  12.  §  1.  After  reciting  the  evils  result-  13&  14  C.  Si 
ing  nom  the  state  of  vagrancy  of  the  poor,  it  was  enacted  that  c.  12.  ante, 
it  should  be  lawful  upon  complaint  made  by  the  churchwardens  f^^^' 
and  overseers  of  the  poor  to  any  justice  of  peace,  witliln  40  days  iatinff*to"i^u'i^' 
after  any  such  person  coming  so  to  settle  as  in  Uie  act  aforesaid  men^. 
(alluding  to  the  vagrancy  mentioned  in  the  recital  of  the  cu:t),  in 
any  tenement  under  the  yearly  value  of  lOl.  for  any  two  justices 
(1  Q.)  of  the  division  where  any  person  likely  to  be  chargeable 
should  come  to  inhabit,  by  their  warrant  to  remove  such  person  Tenons  re- 
to  such  parish  where  he  was  last  legally  settled,  either  as  a  native,  moveable, 
householder,  sojourner,  apprentice,  or  servant,  for  the  space  of  unless  security 
40  days  at  least,  unless  he  should  K^ve  sufficient  security  for  the  §!^^J^      ^  j5  j^ 
discharge  of  die  said  parish,  to  be  eJlowed  by  the  said  justices.        J^d^ 

By  §  $•  It  was  provided,  nevertheless,  that  it  should  be  lawful  carrying  cwtl^ 
for  any  person  to  go  into  any  county,  &c.,  to  work  at  any  work,  ficates  with 
so  that  he  carried  with  him  a  certificate  from  the  minister  of  the  them, 
parish  and  one  of  the  churchwardens  and  one  of  the  overseers 
for  that  year  that  he  had  a  dwelling  house  or  place  in  which  he 
inhabited,  and  had  left  wife  and  children,  or  some  of  them  there, 
and  was  declared  an  inhabitant  there :  and  then  in  case  of  such 
person^s  not  returning  when  the  work  was  finished,  or  falling  sick 
or  impotent,  the  said  justices  might  convey  such  person  to  such 
plaoe  of  habitation. 

By  the  1  «A  2.  c  17.  §  S.  The  40  days*  continuance  of  such  i  j.s.  c.i7. 
person  in  a  parish,  intended  by  the  13  Sf  14  Car.  2.  to  make  a  Forty  days  from 
settlement,  shall  be  accounted  from  the  time  of  his  delivery  of  ^le^ivery  of 
notice  in  writing  of  the  house  of  his  abode,  and  the  number  of  '^®^'^' 
his  family  to  one  of  the  diurchwardens  or  overseers  of  the  poor 
of  the  parish  to  which  he  shall  so  remove. 

By  the  3  4*  4  fF.  4;  M.  c.  11.  §  3.   It  was  enacted,  that  the  3&  4  W.  &  M. 
notice  in  writing  (required  by  the  stat.  of  </•  2.)  should  be  by  the  c.  ii. 
churohwarden  or  overseer  caused  to  be  read  publicly  immediately  ^?J?.^!5^* 
After  divine  service  in  Uie  church  or  chapel  of  the  parish  or  town,  ^ 
<"!  the  next  Lord's  day  when  there  should  be  divine  service  there- 
in, and  that  the  40  days'  continuance  intended  by  the  said  acts 
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(of  C.  2.  and  J.  2.)  to  make  a  settlement  should  be  accounted 
from  the  said  publication  of  the  said  notice. 
35  6. 3.  c,  101.       But  by  35  Geo.  S.  c.  101.  §  3.  No  person  coming  into  any  pa- 
rish, township,  or  place,  shall,  from  the  passing  of  this  act,  be 
enabled  to  gain  any  settlement  therein  by  delivery  and  publication 
of  notice  in  writing. 
3  &  4  W.&  M.       Bu  the  S  Sf  ^W.Sf  M.  c.  11.  §  4.    No  soldiery  seaman^  skip-^ 
c.  1 1.  torignty  or  other  artificer  or  toorkmen  employed  in  their  majesties 

No  soldiers,  &e.  service,  shall  have  any  settlement^  in  any  parish^  port  town,  or 
meBtl^fore  dL-  ^^^^  tovsn,  by  delivery  and  publication  o/*  a  notice  in  toriting  as 
misuon.  aforesaid^  unless  the  same  be  after  the  dismission  of  such  person 

out  of  their  majesties*  service. 
Service  for  a  By  §  7.  It  is  enacted,  *'  That  if  any  unmarried  person,  nd 

year,  of  person  having  child  or  children,  shall  be  latofully  hired  into  any  parish 
without  wife  or  ^y.  f^^^fi  j'qy  q„^  year,  such  service  shall  be  adjudged  and  deemed  s 
child  a  settle-  ^^  settlement  therein,  though  no  such  notice  %n  writing  be  de- 
livered and  published,  as  is  herein-before  required. 
«&9W.c.3a  By  8^9  W.c.20.  §6.  "Whereas  some  doubts  have  arisen 
Hiring  and  ser-  touching  the  Settlement  of  unmarried  persons,  not  having  child 
\***2?  **^*^**"'  ®'  children,  lawfully  hired  into  any  pansh  or  town  for  one  year," 
i^ided^  iV  is  enacted  and  declared,  that  no  such  person  so  hired  as  afore- 

said, shall  be  adjudged  or  deemed  to  have  a  good  settlonent  in 
any  such  parish  or  township,  unless  such  person  shall  continue 
and  abide  in  the  same  service  during  the  space  of  one  whole  year. 
55  G.3.  c.  101.       By  the  35  Geo.  3.  c.  101.  $  1.  The  justices  shall  remove  no  poor 
Not  to  be  re-      person  from  the  parish  or  place  where  he  shall  be  inhabiting,  until 
i^r^  harffcablT  ^^^^  person  shall  have  become  actually  chargeable. 
ETclusionsof  '       There  are  also  provisions  enacted  by  statute,  precluding  per- 
settlements.         ^^^^  coming  into  parishes  under  certain  circumstances  from  ac- 
quiring any  settlement  in  those  parishes  whilst  they  are  within  the 
operation  of  those  provisions. 
5  W.&M  e.u.       By  3  W.&  M.  c.W.^  7.  (as  has  been  before  stated,)  persons 

hired  into  any  parish  must  be  unmarried  and  also  without  chil- 
dren at  the  time  of  hiring,  in  order  to  the  acquiring  a  settlement 
in  that  parish  by  service  under  such  hiring. 
9&  low.  ell.       And  by  the  9  ^  10  ^.  c.  11.    No  person  who  shall  come  into 

my  parish  by  such  a  certificate,  (as  in  8  4*  9  ^*  3.  c.  SOl  is  men- 
tioned,) shall  be  adjudged  by  any  act  whatsoever,  to  have  pro- 
cured a  legal  settlement  in  such  parish,  unless  he  shall  really  and 
bondjide  take  a  lease  of  a  tenement  the  value  of  10/.  or  shall 
execute  some  annual  office  in  such  parish,  being  legally  placed 
in  such  office. 
'M**^  ■*•  *•         And  by  the   12  Ann.  stat.  1.  c.  18.  §2.  If  any  person  tshat- 
After  24thJuiie,  '^^^»  **^*^>  ^P^^  ^  ^fi^  ^^^  24^*  of  June,  1713,  shall  he  an  ajh 
1719,  any  per-   prentice,  bound  by  indenture  to,  or  shall,  upon  or  qfier  the  said 
son  bound  ap-     24ith  of  June,  1713,  be  a  hired  servant  to  or  wth  any  person  fokat' 
prentice,  or        soever^  voho  did  come  into  or  shall  reside  in  anyparisn,  township,  or 
t^^l  to^e    ?.^^'  *'*  *^^  f^^  ^  ^'^^  Britain  called  England,  by  means  or 
whTomeintoa  ^^^^^^^  9f  *^^  certificate,  and  not  afierwards  having  'gained  a 
parish  bj  ccrti.    tegal  settlement  in  such  parish,  township,  jor  place,  such  apprentice, 
ficate,  shall  not   by  virtue  of  such  apprenticeship,  indenture^  or  binding,  and  suck 
gain  a jwttle-      servant  by  beirtg  hired  by,  or  serving  as  a  servant,  as  q/aresaid,  to 
«ent  there  by     ^^  person,  shall  not  ^ain  or  be  adjudged  to  have  any  settlemefd 

in  stuh  parish,  township,  orjtlace,  by  reason  qf  such  apprentneeship 
er  binding,  or  by  reason  of  such  hiring  or  serving  tnereing  but 
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every  such  apprentice  and  servant  shall  have  his  and  their  settle-  reuon  of  nch 
menis  in  such  parish^  totonshipy  or  places  as  if  he  or  they  had  not  «pprenticediip, 
been  hound  apprentice  or  apprentices,  or  had  not  been  an  hired  ^^* 
servant  or  servants  to  such  person,  as  aforesaid ;  any  act  or  acts 
nf  parliament  to  the  contrary  notxoithsianding. 

By  the  S3  Geo.  S.  c.  54.  §  24.  [for  the  encouragement  of  friendly  93  G.  5.  e,  54 
societies,]  No  hired  servant  to  any  person  who  did  come  into  or  ®**  ^®^  'I- 
shall  reside  in  any  parish,  township,  or  place,  under  the  authority  P***  *^^' 
of  this  act,  and  not  afterwards  having  gained  a  legal  settlement  in 
such  parish,  &c.,  shall  gain  or  be  adjudged  to  have  any  settlement 
therem  by  reason  of  such  hiring  or  service  therein,  but  all  such 
servants  shall  have  their  settlements  .  therein  as  if  they  had  not 
been  so  hired. 

By  Stat.  52  Geo.  3.  e.  72.  §  8.  It  is  provided,  that  no  person  52  G.  3.  c.  ?•. 
shall,  by  hiring  and  service,  either  for  the  preservation  of  the  Reddence  ia 
wood3  or  plantations,  or  the  game  in  the  forest  of  Alice  Holt  in  ^'^^  "***  *® 
the  county  of  Southampton,  gain  thereby  any  settlement  in  the  J[^nt*inlBiQl 
parish  of  Binsted  in  the  said  county  in  which  the  said  forest  is  stcd. 
situated. 

In  order  to  establish  a  settlement  by  hiring  and  service,  as  it  is 
called,  or  (to  speak  more  accurately)  by  a  forty  days'  residence 
during  a  year's  service,  connected  with  a  hiring  for  a  year,  it  will 
appear  from  the  statutes  before  mentioned,  and  the  cases  which 
will  be  hereafter  detailed,  that  the  person  for  whom  such  settle- 
ment is  claimed,  whether  male  or  female,  British  subject  or 
foreigner,  must  have  been  hired  lawfully,  in  respect  both  of  his 
legal  capacity  to  make*  any  contract  at  the  time  of  the  hiring,  and 
or  his  right  of  self-disposal  at  that  time  for  that  particular  en- 
gagement ;  and  such  person  must  also  have  been  at  that  time  un- 
married, and  unencumbered  with  any  child  whose  settlement 
would  follow  its  parents,  and  unimpeded  by  suspended  order  of 
removal,  (or,  quere,  vagrant  pass  ?)  Whether  the  hiring  were  to  a 
master  or  to  a  mistress,  to  one,  —  or  jointly  to  more  tlian  one,  — 
whether  or  not  such  masters  or  mistresses,  or  any  of  them,  had  any 
setdement  of  their  own  there  or  elsewhere,  every  such  master  or 
mistress  must,  at  the  time  of  the  hiring,  have  had  a  legal  capacity 
to  make  such  a  contract.  And  there  can  be  no  hinng  between 
parties,  related  to  one  another  t»  husband  and  wife.  The  trans- 
action must  have  been  clear  of  fraud  and  of  compulsion.  It 
moat  have  amounted  to  such  an  hiring,  express  or  implied,  as 
would  create  between  the  parties,  the  relation  of  master  and 
servant ;  the  contract  of  hirmg  must  either  have  been  entered 
into  by  themselves,  or,  if  by  others  on  their  behalf,  must  have 
been  subsequently  adopted  by  them  as  their  own,  by  which  con- 
tract the  party  ft>r  whom  tne  settlement  is  claimed,  (whether 
hired  into  a  parochial  or  extra-parochial  place,  and  whatever  the 
em^doyment,  whatever  the  lodging,  whatever  the  natuse,  the 
amount,  or  the  period  of  his  remuneration,)  must,  constructively 
at  least,  have  been  hired  for  an  entire  term,  either  certain,  or  con- 
ditionally determinable,  of  a  year,  to  be  uninterrupted  by  the 
absolute  exception  of  any  time,  however  short,  and  to  be  conse- 
cutively reckoned ;  the  whole  term  of  which  year  must  have  been 
an  riready  created  term  before  the  lapse  of  a  single  day  of  it. 

Tlie  several  casfes  of  settlement  by  hiring  and  service,  will 
be  couidered  in  the  following  order,  vix.  : 
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A  widower  is 
within  the  word 
unmarried. 

If  a  married 
man  hire  him- 
self  subject  to 
approbation, 
and  his  wife  die 
before  the  agree- 
ment is  com- 
plete, andtlien 
the  agreement 
be  completed,  a 
settlement  will 
be  gained  by 
service  under  it» 

The  time  to  be 
attended  to^  is 
the  time  when 
the  contract  is 
made.     Mar- 
r>'ing  bctwten 
the  hiring  and 
entering  into 
the  service  will 
not  defeat  the 
settlement,  if 
there  be  no 
frsud. 


POOt  (Settlement.)  §  vm.!. 

1.  FFXtf  may  or  may  not  acquire  a  tettiemeni  by  hiring  tmi 

service. 

2.  The  contract. 

3-  The  performance  of  the  corttract ;  and  herein  of^  tohai  tkeS 
be  deemed  a  dissolution,  and  what  a  dispensadon. 

4.  The  place  in  tvhich  the  settlement  shall  be^  as  far  as  resi- 
dence is  concerned. 

1*  Wbn  map  at  map  not  acquire  a  trenlemeni  bp 

Siring  aim  0erbicr* 

Anthony  v.  Cardigan,  E.l^fV.  2BoU,  177.  1  Nol.  P.  £.802. 
It  was  decided  that  a  xjaid&ooer  was  within  the  spirit  of  the  act,  and 
might  gain  a  settlement  b^  hiring  and  service. 

In  Rex  V.  Bank  Newtony  E.  31  Geo.  2.  Burr.  S.  C.  4f65.  2BoU, 
179.  I  Nol.  P.L.  302.  The  pauper,  then  married,  agreed  on  the 
I6th  of  February  with  the  son  of  H.  W.  to  serve  H.  W.  for  a 
year  from  the  24th  of  that  month  at  5  guineas  wages,  provided 
the  said  H.  JV.  should  approve  the  said  terms.  On  the  18th  the 
wife  died :  on  the  24th  the  pauper  went  into  the  service  of 
//.  fV.  who  on  that  day  agreed  to  toe  terms  made  by  his  son.  By 
the  Court :  It  is  clear  that  the  hiring  was  on  the  24th,  for  the 
father  might  have  dissented  from  the  conditional  agreement  made 
by  the  son  on  the  16th,  and  a  settlement  was  therefore  gained  by 
the  hiring  and  service. 

Rex  V.  Allendaky  T.  29  Geo.  S.  S  T.  R.  382.  2  BoU^  180.  llid 
P.  L.  302.  J.  D.  and  his  wife  were  removed  from  LanMey  to 
Allendale.  The  sessions  confirmed  the  order,  subject  to  the  odI- 
nion  of  the  Court  on  the  following  case.  In  February^  1786,  uie 
pauper,  being  then  an  unmarried  man,  not  having  chilaor  diildreD, 
was  hired  for  a  year  to  serve  T.  B.  at  Allendalef  from  May4ay 
1786  to  Mayday^  1787,  as  a  hind.  It  is  the  custom  of  \& 
country  to  hire  married  men  as  hinds,  because  their  wives  are 
bound  to  perform  certain  services  for  the  master  in  time  of  har- 
vest ;  and  when  the  wife  of  a  hind  dies,  he  must  hire  a  female 
servant  to  perform  such  services.  It  was  in  the  contenq>latioD  of 
both  the  master  and  servant,  and  perfectly  understood  by  them  at 
the  time  of  hiring,  that  the  pauper  would  many  before  he  entered 
upon  his  service.  After  such  hiring^  and  before  the  commence- 
ment of  the  service,  he  married  bis  wife,  the  other  pauper,  and 
entered  upon  his  service  a  married  many  and  served  out  the  whole 
year  a  m«rried  man  at  AUetulale.  Against  the  order  of  seiaioDa 
it  was  contended,  that  the  time  tohen  the  service  cammencest  and 
not  the  time  of  the  hirine,  is  the  criterion  by  which  the  Court '» 
guided,  in  determining  whether  or  not  the  case  comes  within  the 
statute.  —  By  Lord  Kenyon  C.  J.  The  principle  on  which  this 
question  must  be  decided  has  been  long  since  settled.  In  the 
cases  of  Farringdon  v.  Witty,  and  Res  v.  Bank  Neonton,  the 
Court  seemed  to  think,  that  the  time  to  be  attended  to  was  the 
time  vahen  the  contract  ums  made^  which  has  ever  since  been  con- 
sidered as  the  rule ;  he  was  unmairied  when  he  entered  into  his 
contract;  and  whedier  he  married  the  day  before  the  service 
commenced  or  afterwards,  it  makes  no  difference*  BuUer  J.  said, 
that  neither  the  custom  of  the  country,  nor  the  sgreemeDt  be- 
tween the  parties,  wcpit  to  comp^  this  pauper  to  marry  befive  he 
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entered  iqK>n  tlii*  sendee ;  he  was  at  liberty  to  do  so  or  not,  as  he 
pleased.  The  custom  of  the  country  only  amounts  to  this,  that 
part  of  the  service  is  to  be  performed  by  a  female ;  it  Is  therefore 
indifferent  to  the  master  whether  the  servant  be  married  or  not, 
because  if  he  be  single  he  must  hire  some  female  to  perform 
those  services. 

And  in  the  same  term  the  same  point  was  given  up  without 
argument,  in  Rex  v.  Stannington.  S  T.  R,  385.  2  BoU^  181.  n. 
liVa/.P.Z.302. 

And  in  the  same  case  of  Rex  v.  Allendale^  it  seems  (by  BuUer  J.)  But  a  mtrriage 
that  if  the  marriage  taka  place  during  the  interval  between  the  ^>ng  pl«ce  in* 
contract  of  hirine  and  tne  commencement  of  service,  for  the  ^°!f^5^^  ^^ 
purpose  of  fraudulently  evading  the  statute,  such  fraud  will  defeat  tbe^nttlcment. 
the  settlement. 

In  Farringdon  v.  WUty,  E.  1  An.   2  Salk.  527.    2  Bott,  295«  A  marriage 
Where  a  servant  hired  for  a  year,  served  half  a  year  and  then  duringtheter- 
married,  it  was  determined  that  the  marriage  did  not  defeat  the  j^^^y!°^ 
settlement,  and  that  the  contract  was  not  dissolved  by  the  mar-  tiemcm. ' 
riage.    So  also  in  Rex  v.  CletU^  M.  1  Geo.  1.  2  BotU  296.    And 
b  Rex  V.  SuUon.    2  Bott,  296.     And  in  Rex  v.  Hanbury.    T.  26  Sf 
27  Geo.  2.  Burr.  S.  C.  322.  2  B(4t,  297.  1  Not.  P.  L.  801. 

Rex  V.  S^.  Giles Sy    T.  IS  Geo.  S.  Cald.  54f.  2  Bo//,  297.  I  Nol.  A  lettlenient 
P.  L.411.    The  paupi^r,  an  unmarried  man,  hired  himself  gene-  «jnnotbegMn- 
raJly,  and  continued  for  7  months  in  service.     Then  he  married    ^Jd^hiri^*  if 
and  remained  4  months  longer  with  his  master :  then  he  removed  ^  ^^  teooDd 
to  St.Giies*B  Reading  with  his  wife,  sleeping  there  for  seven  hiring  the  ler. 
months,  but  serving  the  same  master  all  that  tune,  without  coming  mt  were  nuur. 
to  any  new  hiring ;  and  then  lefl  him.   And  by  the  Court:  It  has  "^ 
been  determined  in  Rex  v.  Hedsor^  and  Rex  v.  Hanbury,  tha^ 
marriage  does  not  dissolve  the  contract  if  it  happen  dunng  the 
year  in  which  a  man  has  been  hired  as  a  single  man.    Here  the  And  atemce 
pauper  was  incapable  of  making  a  new  contract  at  the  commence-  2Stora  nfonth* 
ment  of  the  second  year :  and  at  that  time  he  was  a  married  man.  ^^\  ^  eonii- 
ir  at  the  end  of  the  first  year  a  new  agreement  had  been  made  dered  as  hav- 
between  the  master  and  servant,  a  service  under  that  could  not  ing  commenced 
have  given  the  pauper  a  settlement:  then  he  shall  not  by  implied  *'^***|i*^*2 
contract  do  that  which  he  could  not  do  in  express  terms.  ^cWe  months 

'*  Not  having  child  or  children'']     In  the  before  recited   case  Xnemaadpated 
of  Anthony  v.  Cardigan^  a  person  haying  a  daughter  which  was  c^bild  is  not 
married  and  lived  settled  elsewhere,  hired  himself  for  a  year  ;  and  within  the 
it  was  decided  that  he  was  a  single  person  within  the  meaning  of  meaning  of 
the  act,  though  not  expressly  within  the  letter  of  it.     That  the  child  or  children 
meaning  of  the  statute  was,  that  he  might  not  bring  any  conse-  ?^     *  ^     '^ 
quential  damage  to  the  parish ;  which  he  could  not  possibly  do 
bere.    And  they  held  that  the  man,  notwithstanding  he  had  a 
child,  gained  a  settlement  by  virtue  of  that  service.    Fol.  1^1. 
2  Bo//,  177. 

•  Rex  V.  C&whonj^bome^  T.  48  Geo.  3.  10  East,  88.  1  Nol. 
P-L.  284.  303.  Tlie  case  stated,  that  the  pauper,  after  his  wife's 
death,  hired  himself  and  served  5  years  under  a  hiring  for  a  year 
At  r.  On  the  death  of  the  pauper*s  wife  his  brother-in-law  took 
the  pauper's  child,  an  infant,  out  of  kindness  to  him.  His 
daughter  also  (H  years  of  age)  went  with  his  consent  to  N.  the 
brother-in-law,  to  nurse  her  sister,  who  died  in  a  year.  She 
Kved  with  N.  for  some  time,  under  circumstances  which  in  the 
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But «  child 
whose  emanci" 
pation  ii  only 
inchoate,  is 
within  the  act. 


A  deserter  can 
gain  no  settle- 
ment by  hiring 
and  senrice, 
whilst  he  is 
such. 


A  private  tol- 
dier,  with  thtt 
consent  of  bit 
officer,  entered 
into  a  contract 
of  hiring  and 
service,  condi^ 
tionally  for  a 
year,  if  so  long 
allowed  to  be 
absent,  and 
served  the  year. 
Held  not  to 
gain  a  settle- 
ment, As  not 
being  tuijuru^ 


opinion  of  the  Court,  did  amount  to  emancipation,  and  they  there- 
fore held  agreeably  to  the  foregoing  cases,  that  the  pauper  was  an 
unmarried  person  within  the  words  of  the  act  at  the  time  of  en- 
tering into  his  service  at  T.,  and  did  therefore  gain  a  settlement 
there  by  hiring  and  service.  This  case,  and  the  general  questions 
of  emancipation,  have  been  considered,  ante,  p.  231. 

In  Rex  V.  Neiv  Forest,  H.  34  Geo.  3.  5  2'.  R.  478.  2  Bott, 
182.  1  No/.  1\L.  303.  On  Martinmas-day y  1777,  E.  Coatei 
hired  himself  and  served  a  year  in  the  township  of  Neto  Forest ; 
on  22  December,  1777,  he  married.  The  pauper,  a  legitimate* 
son  of  E.  C.  by  a  former  wife,  on  the  same  Martinmas-day, 
(being  under  sixteen,  and  without  having  gained  a  settlement,) 
hired  himself  for  a  year  to  R.  N.  of  Ellerton^  and  served  the 
year. —  Per  Ld.  Kenyon  C.  J,  The  construction  which  the  Court 
has  put  upon  the  3  W.&M.  c.  1 1 .  §  7.  is,  that  though  the  person 
so  hired  have  children,  yet  if  they  have  gained  settlements  for 
themselves,  distinct  from  the  father's,  the  statute  will  not  prevent 
his  acquiring  a  settlement  by  serving  a  year  under  that  hiring. 
But  here  the  son  was  not  separated  from  the  father  when  the 
latter  was  hired ;  he  had  gained  no  settlement  for  himself;  he 
had  entered  into  a  contract,  which  when  completed  would  ^ve 
him  a  settlement ;  but  at  the  tjme  when  the  father-  entered  mto 
the  relation  of  a  servant  at  Nevo  Forest,  the  son  formed  a  part  of 
his  family.     (See  this  case,  ante.  p.  230.) 

Rex  V.  Norton,  H.  4-8  Geo.  3.  9  East,  206.  Bott,  Cent.  ISS. 
1  Nol.  P.  L.  303.  A  person  who  was  a  deserter  hired  himself 
for  a  year,  and  served  the  year  under  that  hiring.  And  it  was 
held  by  the  Court  of  K.  B.  that  as  it  had  been  decided  in  the  case 
of  apprentices,  that  they  could  not  contract  any  relation  with  a 
second  master  without  the  consent  of  the  first,  by  which  they 
could  gain  a  settlement  under  such  second  master :  so  in  princi- 
ple it  could  not  make  any  difference,  whether  he  were  originally 
bound  by  any  contract  of  apprenticeship,  or  by  any  other  con- 
tract equally  obligatory  upon  him,  which  disabled  him  from 
binding  himself  to  serve  a  second  master.  That  the  king's  officers 
micht  have  at  any  time  reclaimed  him  :  he  could  not  therefore  be 
said  to  have  been  lawfully  hired.  And  that  such  an  one  was  not 
sui  juris  to  contract  in  such  manner. 

Rex  V.  Beaulieu,  M.  55  Geo.  3.  3  Af .  4-  S.  229.  Removal 
from  Milton  to  Beaulieu  ;  tlie  sessions  confirmed  the  order  sub- 
ject, &c.  The  pauper  is  the  wife  of  Hans  Peters,  and  her  maiden 
settlement  is  in  the  parish  of  Beaulieu.  Hans  Peters  is  a  Sv^e* 
Some  years  ago  he  entered  into  the  British  service,  as  a  s(^dier 
in  the  third  battalion  of  the  Sixtieth  Regiment  of  Foot,  and  in 
180i6  was  invalided,  and  sent  to  the  depdt  at  Lymington.  During 
the  period  of  his  being  at  that  depdt,  it  was  suggested  to  govern- 
ment by  the  commanding  officer  there,  that  it  would  be  an  eco- 
nomical plan  to  give  the  invalids  leave  of  absence,  upon  their 
agreeing  to  relinqiush  their  pay  during  such  absence.  The  sug- 
gestion was  approved  by  government  and  ordered  to  be  carried 
mto  execution.  In  the  beginning  of  the  year  1808  Hans  Peters 
hired  himself  as  a  monthly  servant  to  Mrs.  BotokSf  of  Lymsngt^f^t 
and  afterwards,  on  the  20th  of  July  in  that  year,  being  then  un- 
married,  hired  himself  to  Mrs.  Bototes  for  a  year,  and  served  such 
year  in  the  pariah  of  Lymington.     Previowaly  to  thia  second  hir-  • 
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ing  Mrs.  B&toles  applied  to  the  coixlknandihg  officer  at  the  dep6t,  ^  ^  Beaul'e 
to  know  if  Peters  might  hire  himself  for  that  period,  and  was  told 
that  he  might.  During  the  whole  of  his  service  for  a  year  with 
Mrs.  BotoUs  he  received  no  pay,  nor  was  he  called  upon  to  per- 
form, nor  did  he  perform  any  military  duty ;  but  he  used  to  go 
to  the  depot  in  Liffningtonj  from  time  to  time,  to  get  his  furlough 
renewed,  which  never  took  him  more  than  halt  an  hour.  Ine 
commanding  officer,  on  his  evidence,  said,  that  he  could  send  for 
him  at  any  time,  if  the  exigencies  of  the  state  required  it.  The 
books  of  the  depot  were  produced,  from  which  it  appeared  that 
Peters  was  invalided  in  September y  1806,  that  on  the  25th  of  Sep' 
tevabeTi  1B08,  a  furlough  was  granted  to  him  till  the  25th  of  Dc' 
cember;  that  on  the  23d  of  December  it  was  prolonged  till  the 
'i3dof  June,  1809;  that  on  that  day  it  was  prolonged  till  the 
23d  of  October,  from  thence'  to  the  23d  of  December ,  and  from 
thence  to  the  23d  of  AjprU,  1810 ;  that  he  returned  again  to  tlie 
dcpdt  on  the  12th  of  February,  1810,  and  was  discharged  on  the 
5th  o£  November,  1810*  After  argument  Ld.  EUenborough  C.  J* 
said,  To  confer  a  right  to  a  settlement  by  hiring  and  service  for 
a  year,  as  there  are  no  words  in  the  statute  which  quality  the 
general  sense  of  the  word  hiring,  I  must  take  it  to  mean  an  abso-  ^^1^  *■  ^ 
lute,  unqualified,  indefeasible  hiring,  that  is,  a  hiring  by  which  ^"^* 
the  party,  who  hires  himself,  has  the  power  of  communicating  to 
the  master  an  absolute  right  to  his  service  for  the  whole  time.  In  - 
order  therefore  to  do  this,  the  party  must  be  sui  juris,  and  have 
the  faculty  of  disposing  of  his  own  service.  I  think  this  case 
falls  strictly  within  the  analogy  of  the  case  of  the  apprentice, 
who  in  respect  of  his  obligation  to  serve  one  master,  is  disabled 
from  entering  into  a  contract  to  serve  another.  However,  the 
cases  of  the  militia-men  have  been  pressed  upon  our  attention. 
I  would  wish  to  speak  of  those  cases,  as  of  the  decisions  of  per- 
sons who  have  gone  before  us  so  highly  venerable,  with  all  the 
respect  that  is  due  to  them,  and  I  would  therefore  avoid  trench- 
ing upon  them  as  little  as  possible.  But  when  I  find  them  speak- 
ing of  leaning  in  favour  of  settlements,  and  when  I  recollect  that 
a  pauper  must  be  provided  for  somewhere,  either  as  a  settled  in- 
habitant, or  as  casual  poor,  and  when  I  find  too  that  one  of  those 
decisions  goes  the  length  of  holding,  .that  eleven  months  may 
mean  a  year,  I  really  am  imable,  with  all  the  respect  I  bear  to 
those  persons  who  decided  them,  to  go  along  with  them  so  far. 
Perhaps,  therefore  it  may  be  the  best  thing  to  say  of  the  militia- 
men s  cases,  that  they  are  to  be  considered  as  exceptions.  Here 
it  appears  there  has  been  a  hiring  for  a  year,  but  not  a  lawful  hir- 
ing in  the  sense  of  an  efiectual  hiring.  An  effectual  hiring  is.  What  an  €f- 
where  the  servant  is  enabled  to  give  the  master  a  quidpro  quo.  ^<Ktual  hiriaa. 
Had  this  person  the  power  of  so  doing  ?  He  had  not.  There  was 
&  halt,  and  pause  to  be  made  four  times  during  the  year,  until  he 
should  renew  his  furlough.  If  the  question  were  raised  upon  spe- 
cial verdict,  whether  this  was  an  efiectual  hiring,  understandmg 
by  that  that  the  party  must  have  a  capacity  of  conferring  what  he 
stipulates  for,  could  it  be  argued  upon  a  statement  of  these  cir- 
cmnstances',  that  the  pauper^  husband  really  passed  to  the  master 
an  interest  in  the  whole  of  his  service  ?  His  service  in  reality 
belonged  to  the  crown,  and  he  could  only  contract  for  so  much 
of'ii  as  Wii^  remitted  out  of  the  right  of  the  crown.  It  appears  to 
"Je,  thereftre,  that  here  has  been  no  lawful  hiring  for  a  year,  in- 
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R.  T.  Beaulicu.  asmuch  as  the  servant  had  not  the  faculty  of- communicating  the 

service  he  contracted  for.  It  is  said,  here  was  no  fraud,  and  that 
is  true ;  but  there  is  the  vice  of  the  arg;ument,  for  this  is  not  a 
question  between  the  master  who  hires,  and  the  man  who  is  hired, 
but  whether  a  condition,  which  the  legislature  has  imposed  on 
this  branch  of  settlements,  has  been  complied  with.  Ine  ques- 
tion is,  whether  this  be  such  a  hiring  as  the  legislature  intended. 
It  seems  to  me  that  it  is  not,  and  that  the  reasoning  in  the  case 
of  the  apprentice  applies  with  full  force  to  the  present  case. 
Therefore  there  not  being  such  a  hiring  as  the  statute  requires, 
the  pauper's  husband  has  not  gained  a  settlement.  Le  Blanc  J. 
agreed. —  Bayley  J.  I  am  so  unfortunate  as  to  entertain  a  differ- 
ent opinion ;  and  to  think  that  this  hiring  was  sufficient  to  confer 
a  settlement  at  Lymington.  It  seems  to  me  that  here  the  party 
was  sui  juris  to  enter  mto  the  contract ;  that  this  was  a  contract 
which  was  only  defeasible,  and  would  confer  a  right  of  action  to 
the  master,  if  the  servant  absented  himself  on  any  other  grounds 
except  that  of  his  being  called  upon  by  the  act  of  government 
For  these  reasons,  and  as  I  do  not  find  any  thing  in  the  statute 
but  the  word  lawful,  to  limit  the  nature  of  the  hiring,  and  in- 
asmuch as  there  has  been  a  defeasible  hiring  for  a  year,  which  has 
not  been  defeated,  and  the  party  who  was  hired  committed  no 
fraud,  but  communicated  the  circumstances  to  the  person  who 
hired  him,  it  strikes  me,  that  this  was  a  sufficient  hiring  to  confer 
a  settlement.  (Dumpier  J.  was  absent.)  Orders  confirmed. 
(As  to  soldiers  taking  a  tenement,  see  Rex  v.  Brighton^  post,  §  X.) 

2.  £>f  tfit  tonttMt  of  jetting:  a»  m  tge  partiiit- 

Rdationihip.  As  to  the  parties,  it  seems  clear  that  no  nearness  of  relation- 

ship wiU  prevent  the  gaining  a  settlement  by  hiring  and  service. 
Adaugfaterwho  Chesham  v.  Missenden^  T.  IS  An.  IW.  142.  2  ^ott>  HB. 
u  emancipated  1  NoL  P.  L.  S(Mv  Sarah  Barnes,  having  a  settlement  of  her  own, 
may  be  hired  as  lived  with  her  father,  who  was  a  poor  man  and  had  no  settle- 
•  ^f*'^?^^!^'*"*  ment,  for  a  year  as  a  hired  servant,  in  a  little  cottage  npon  the 
by  her  father,      ^gg^g^  fQ^  jq,^  a-year,  besides  what  she  could  get  by  her  service 

and  labour.  And  the  whole  Court  held  she  gained  a  settlement 
thereby ;  that  there  was  no  ground  of  fraud ;  for  it  was  to  live 
with  him,  who  might  be  grown  old. 

RexY.  CheHsey,  T.  27  Geo.  8.  2  T.R.S7.  1  NoLP.L.  30*.  The 
hiring  and  service  was  also  held  to  gain  a  settlement,  although  it 
took  place  between  a  father  and  daughter,  (a)  (See  post,  this  title.) 
Tbe  masttf  Neither,  according  to  the  former  of  these  cases,  is  it  necessary 

need  not  have  that  the  person  hiring  the  servant  should  have  a  settlement  in  the 
a  Mttlcment  of  piuish,  fliithough  that  circumstance  may,  when  connected  with 
hit  own.  others,  be  a  reason  for  suspecting  fraud. 

One  oontnct-  One  person  may  also,  by  the  authority  of  another,  contract  for 
ing  for  another,  that  Other. 

Scrnng  joint  -^-nd  a  settlement  may  be  gained  by  a  hiring  to  and  serving  two 

tenants.  joint  tenants. 

Master's  resi-  And  the  master  need  not  live  in  the  parish  where  the  servant 
denoe.  serves.     Rex  v.  Elderslev,  2  BoU,  274.     1  Nol.  P.  L,  S04>. 

.  And  an  infant  may  nire  himself,  as  in  Rex  v.  IVincauntoih 

^  2  Bott,  195.     1  Nol.  P.  L.  SO*. 


(a)  N.B.  In  this  esse  the  daughter  hB4  previously  gained  a  settleinentby 
kirhig  «nd  sertice,  and  consecjucntly  was  emsOctpated  when  hixmi  to  her  fsthw* 
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Rex  y.  RickinghaU  Inferior^  E.  46  Geo.  S.  7  Eoit^  973.  1  NoU  Pkrifh  pupcr, 
P.  jL.  30^  SI  2.    In  this  case  the  pauper  was  a  Greewmch  pen-  hired  out  by 
aoner,  and  came  disabled  to  the  parish  of  Redgrave^  where  he  P*™**  oiBoera^ 
was  settled.    The  parish  officers  agreed  with  a  person  of  Ricking-  SSn^md^ 
hail  Inferior^  that  the  pauper  should  live  with  him  and  do  what-  yi^°^^  jT^ 
erer  he  should  set  him  about,  and  the^  asr^^  to  pay  2ff.  ft  6d.  gain  « settle. 
a-week  with  him.     And  the  Court  said  uiat  the  parish  officers  ment. 
had  no  right  to  hire  out  the  pauper  to  the  other  parish.    And 
consequently  fto  settlement  could  be  gained  by  service  under 
such  a  hiring,  (see  the  remainder  of  this  case,  posij  270.) 

In  Rex  Y.  Stcnmarkeiy    H.  48  Geo.  S.     9  Easty  211.     Botty  Compoliorf 
CoiU.  135      1  Nol.  P.  L.  304.  312.    It  appeared  that  the  pauper  hiring,  and  mt- 
was  a  poor  boy  of  the -age  of  fourteen,  in  the  house  of  industry  ^*?  ""*,LSe- 
for  the  poor  of  the  incorporated  hundred  of  Stowmarket ;  that  the  ^^"^ 
guardians  of  this  house  were  empowered  by  their  incorporating 
act  to  apprentice  poor  children  for  seven  years  :  that  it  did  not 
appear  that  they  had  ever  exercised  this  power,  but  instead  of 
binding  out  the  children  they  were  sent  to  their  respective  pa- 
rishes :  the  pauper  was  sent  to  one  R.  of  Stowmarket,  to  whom 
he  had  been  allotted  bv  the  officers  of  that  parfsh :  this  person 
told  the  pauper  he  had  procured  him  a  service  with  one  Fox  of 
Coddenham.    The  pauper  did  not  object,  conceiving  he  had  no 
discretion  on  the  subject.    On  the  day  after  Michadmas  he  went 
to  F.  who  received  him,  and  told  him  he  would  give  him  clothes, 
and  that  be  was  to  stay  with  him  a  year.     The  pauper  did  stay 
the  year,    receiving  clothes,  maintenance,  and  a  little  pocket- 
monev. —  And  Per  lA.  EUenhorou^h  C.  J.  who  reprobated  this 
practice  of  allotting  children  out,  instead  of  providing  for  them 
m  the  manner  pointed  out  by  the  act,)  The  adoption  of  a  contract 
must  be  the  act  of  a  free  acent ;  and  it  appears  from  the  circum- 
stances of  the  pauper's  mwng  no  objection  or  agreement,  con-^ 
ceiving  that  he  haa  no  discretion  on  the  subject,  and  that  he  was 
oblig^  to  accept  the  service  as  being  under  the  control  of  others^ 
that  he  cannot  be  considered  as  having  adopted  the  act  of  his 
master.  —  No  settlement  was  gained  by  this  service. 

Rex  V.  IfikabUanU  of  Duntony    E.  52  G^o.3.     15  Easty  352.  Poorboyofaii- 
Botty  CorU.  140.     1  N^.  P.  L.  313.    Removal  of  Benjamin  Cd-  teen  Hrtt  Mm- 
lins  from  Ingrave  to  Duniouy  both  in  the  county  of  Essexy  whidi  '^f'  ^^7^' 
order  was  confirmed  on  appeal,  subject  to  the  opinion  of  the  ![|^  ^^^ 
Court  on  the  following  case :  Benjamin  Collins  before  he  lived  xnrd»  mtaat 
with  Smiih  as  afier-mentioned,  belonged  to  Dunton.    Previously  him  with    * 
to  Michaelmasy  1809,  he  went  to  one  Easttoood  in  the  parish  of  dothei:  Held 
East  Homdony  and  worked  for  him  for  some  time  at  6rf.  a-day.  •hatheact^ 
Afterwards  he  was  taken  into  Eastxoood's  house,  where  he  lived  ^^I^^JI^  setUe* 
two  years  in  his  employment.     On  leaving  EastW)od*s  service  ment 
(by  which  it  is  admitted  that  no  settlement  was  gained,  as  the 
pauper  was  sent  into  it  by  the  overseer  of  Dunton  without  any 
act  of  his  own,)  and  in  his  way  to  Duntony  he  was  met  in  a  field 
by  a  labourer,  who  said  to  him,  ^*  Do  vou  want  a  service  ?  you 
would  suit  Smiih  .*"  Smith  being  in  the  field  at  the  time,  the  pau- 
per immediately  applied  to  him,  when  Smiih  said  to  him,  ^<  Are 
you  willing  to  go  with  me,  and  bind  hay  or  thatch,  or  do  what- 
ever else  vou  iure  bidden?^'  the  pauper  said  he  was  willing,  and 

Smith  took  him  home  to  his  house  in  the  parish  of  Ingrave.  This 
happened  a  little  before  MichaehnaSy  1809,  and  the  pauper  was 
then  about  sixteen  years  of  age :  nothing  was  said  about  wages, 
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H«  T.  JDunton.     and  neither  then  nor  at  any  other  time. was  any  other  agreement 

made  between  the  pauper  and  Smith,    A  day  or  two  afterwards, 
Smith  said,  "  I  see  you  are  in  a  bad  state  about  clothes,  if  you 
cannof  get  clothes,  1  cannot  keep  you."     The  pauper  replied, 
"  Mr.  Maunder,  the  overseer  of  JDunton^  will  find  me  clothes.'* 
On  the  next  day  the  pauper  and  Smith  went  to  Maunder,  when 
Maunder  undertook  to  provide  clothes,  and  asked  Smith,  **  What 
he  would  give  him  a-week  ?*'     Smith  engaged  to  pay  one  shilling 
a  week  to  Maunder  for  the  parish  on  account  of  clothes  Jbund, 
TTie  overseer  then  gave  an  oraer  for  the  clothes  that  the  pauper 
wanted ;  Maunder  in  the  presence  of  Smith  asked  the  pauper  if 
he  went  willingly  into  Smtth*8  service ;  the  pauper  replied  that 
he  did.     Smith  during  the  service  occasionally  gave  the  pauper 
small  sums.     About  four  months  after  the  pauper  had  been  in  the 
service  of  Smith,  the  latter,  unaccompanied  by  the  pauper,  and 
without  his  knowledge  went  to  the  overseer,  and  told  him  that 
he  could  not  keep  the  pauper  any  longer,  if  he  was  to  pay  the 
one  shilling  a-week.     The  overseer  released  Smith  from  the  pay- 
ment, and  the  pauper  staid  the  year  out  in  Smith's  service.    At 
Michaelmas,  I8f0,  Smith  said  to  Maunder  that  he  would  hsTe 
the  pauper  no  longer  without  fresh  clothes,  to  which  Maunder 
said,  that  he  must  wait  till  the  town  meeting,  which  would  take 
place  in  a  fortnight.     The  overseer  then  asked  the  pauper  if  he 
was  willing  to  live  with  Smith  another  year,  he  said  that  he  was 
willing,  as  he  used  him  very  well.     The  overseer  asked  Smith  to 
make  the  pauper  some  allowance,  Smith  promised  to  give  him  a 
pair  of  shoes,  and  to  do  the  best  he  could  for  him.     'Hie  pauper 
served  the  second  year  with  Smith,  who  gave  him  a  pair  of  shoes, 
and  laid  out  1/.  Ss,  6d.  in  the  purchase  of  clothes  for  him.    The 
sessions  were  of  opinion  that  a  settlement  was  not  gained  in  the 
parish  in  Ingrave.  —  In  support  of  the  orders  it  was  argued  that 
the  contract,  if  any,  was  between  Smith  and  Maunder  the  over- 
seer of  Dunton,  which  was  the  pauper's  original  place  of  settle- 
ment ;  and  that  in  Rex  v.  Rickin^hall  Inferior,  a  pauper  placed 
by  the  parish  officers  with  a  parishioner  for  whom  he  was  to  work, 
upon  certain  terms  agreed  upon  between  the  officers  and  the  pa- 
rishioner, was  not  considered  as  a  contracted  servant.     They  also 
referred  to  Rex  v.  Stoxvmarket.  —  Grose  J.  The  question  is,  whether 
the  contract  was  made  by  the  master  with  the  boy,  or  witli  the  over- 
seer ?     Now  the  boy  oflered  and  declared  himself  willing  to  serve 
*  the  master,  and  the  master  agreed  to  take  the  boy  before  any  in- 

tervention of  the  parish  officer,  and  though  facts  are  afterwards 
stated,  to  shew  that  reference  was  made  to  the  officer,  yet  that  was 
only  to  enable  the  boy  to  make  the  contract,  by  getting  clothes 
from  the  overseer,  without  which  the  master  refused  to  keep  him. 
—  Le  Blanc  J.    Here  there  was  an  original  agreement  for  a  hir- 
ing and  service  between  the  boy  and  his  master,  before  the  over- 
seer knew  any  thing  of  the  matter,  how  then  can  it  be  said  to  be 
a  contract  made  between  the  master  and  the  overseer  for  the 
letting  out  of  the  boy,  without  the  real  assent  of  the  latter?  The 
law  indeed  says,  that  an  overseer  cannot  contract  with  another 
for  the  services  of  a  pauper  without  his  consent ;  but  there  is  no 
law  which  says,  that  an  overseer  may  not  furnish  a  pauper  with 
clothes,  to  enable  him  to  make  a  contract  of  hiring  with  another. 
When  Smith  objected  to  keeping  the  boy  for  want  of  clothes,  the 
latter  said  he  would  apply  to  the  overseer,  who  was  to  him  in  hco 
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parentis,  and  it  is  true  that  when  the  master  met  the  orerseer,  it  r.  t.  Dunton. 
was  agreed  between  them,  that  the  master  should  pay  the  otlier 
I5.  a-week  for  the  parish,  to  reimburse  them  the  expense  of  the 
clothes,  but  the  overseer  himself,  in  Smith* a  presence,  asked  the 
boy  if  he  were  willing  to  go  into  Smith's  service,  and  the  boy  an- 
swered that  he  was  willing. «»  Bayley  J.  The  boy  acted  through- 
out suojurff  he  chose  his  own  master,  and  fixed  his  own  terms, 
and  therefore  I  see  no  objection  to  his  gaining  a  settlement 
under  the  contract  of  hiring  made  by  him.    Order  quashed. 

£)f  tBe  f Dtirract  j  att  to  it&  nvrng. 

Shall  be  latofuUy  hired  into  any  parish  or  totvn  for  one  yearJ] 
Upon  the  construction  of  these  words  arises  the  question,  What 
shall  l|e  such  a  hiring  for  a  year  by  which,  and  service  under 
it,  a  settlement  may  be  gained?  * 

In  Gregory  Stoke  v.  Pitminsterj  MAS  G.  2  Bott,  183.  1  AW.  There  mutt  b« 
P.L.  305.  311.  The  pauper  was  sent  to  by  a  relation,  who  told  •co"'"**^- 
her  that  if  she  would  live  with  her  she  should  have  her  meat, 
drink,  washing,  and  lodging.  The  pauper  went  and  lived  with 
her  four  years  as  a  servant.  It  was  insisted  that  the  living  four 
years  amounted  to  a  good  retainer  for  a  year,  and  that  the  actual 
entry  into  the  service,  afler  being  sent  to  and  terms  offered,  was 
such  an  assent  as  amounted  to  a  contract.  But  the  Court  held 
that  there  must  be  an  actual  contract,  where  the  servant  is  under 
no  obligation  to  stay,  and  the  contract  must  be  mutueU  to  bind 
the  parties,  and  that  this  was  no  agreement,  but  an  encourage- 
ment to  the  pauper  that  if  she  would  live  with  the  relation  she 
would  maintain  her.  See  this  case  observed  upon,  post^  271*  in 
Rex  V.  Lyth,  by  Ld.  Kenyan, 

RexY.  WeyhiU,   H.  SSGeo.2.    Burr.  S.  C.  491.   2  Bott,  185.  Where  it  ap- 
1  Nol.  P.  L.  WJ.  309.     It  appeared  on  the  evidence  of  the  P«»"  tJ>*t  there 
pauper  (the  only  witness  produced  on  either  side),  that  Robert  "^^^^^^^ 
PykCf  Esq.  took  the  pauper  (being  then  about  eight  years  of  age)  ^  plumed  • 
into  his  family,  from  charity,  ana  ^ve  him  meat,  drink,  lodginff,  and  no  settle* 
and  clothes  while  he  continued  with  him,  which  was  about  six  ment  can  be 
years,  of  which  the  four  last  years  were  in  the  parish  of  WeyhilL  g^u^d:  but 
That  nekher  at  nor  before  the  time  of  the  said  Mr.  Pyke's  taking  ]J^,*7"J^ 
the  pauper  into  his  ramily,  nor  at  any  time  after,  toas  there  any  be  pr^umed  to 
contract  between  the  said  parties,  in  relation  to  the  pauper's  ser-  have  been  regn- 
vice  of  the  said  Mr.  Pyke,  or  his  continuance  with  him,  or  to  any  hv,  till  the  con- 
ges or  other  gratuity  to  be  paid  to  him 'for  the  same :  diat  ***'7  «pp««»- 
during  his  continuance  with  the  said  P.  he  was  employed  in 
running  of  errands,  and  doing  whatsoever  the  said  P.  or  his 
servants  thought  fit  to  bid  him  :  that  no  wages  were  ever  paid  or 
given  to  him:  and  that  in  the  pauper's  apprehension  he  was, 
auring  all  the  time  aforesaid,  at  liberty  to  quit  the  said  P.  or  the 
*udP.  to  turn  him  off,  as  either  party  should  think  fit.     The 
sessions  were  of  opinion  that   at    such    distance   of  time,    a 
hiring  for  a  year  between  the  said  P.  and  the  pauper  or  his  father 
ought  to  be  presumed,  and  therefore  they  confirmed  the  order 
of  retnoval  to  Weyhill.  —  But  by  the  Court :  It  is  clear  here  was 
no  hiring  at  all ;  no  contract ;  but  he  was  taken  out  of  charity,  a 
child  eight  years  of  age,  to  run  on  errands  ai|d  do  whatever  he 
^^  bid,  and  left  Mr.  Pyke  when  he  came  of  H  years  of  aget 
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ond  WAS  capable  of  doing  more  service.  And  it  i«  exprettlj 
stated  that  there  wa»  no  contract.  Indeed  noherc  there  is  a  hiring 
stated^  the  Court  will  preiume  it  to  have  been  a  regular  oncy  unless 
the  contrary  appears ;  and  that  was  the  case  of  Rex  v.  WincauH' 
ton  [post  276.) ;  a  general  hiring  was  there  stated ;  but  here  was 
no  hiring  at  all.    Both  orders  quashed. 

Rex  V.  Rickinghall  Inferior^  E.  46  Geo.  S.  7  East.  373.  1  Nol. 
P.L.  312.  This  case  was  stated,  ante,  p.  267«  for  the  purpose  of 
shewing  that  a  parish  cannot  hire  out  a  pauper  into  another 
parish,  so  that  he  may  acquire  a  settlement  by  service  under  that 
riiring,  —  Besides  the  facts  there  stated,  it  further  appeared  by  the 
case  that  the  pauper,  after  the  parish  officers  of  Redgrave  had  refused 
to  continue  the  allowance,  promised  by  them  to  the  person  with 
whom  he  was  placed,  was  by  that  person  sent  home  to  Redgrave. 
He  then  returned  and  lived  with  the  Bame  person  without  any 
new  agreement;  he  frequently  absented  himself,  sometimes  with, 
sometimes  without  leave;  he  sometimes  received  6d*  for  jobs 
done  on  Suikdaysy  but  on  applj^ins  for  relief  to  Redgrave,  Uiev 
gave  it  him.  And  the  Court  said  here  was  no  settlement  gained, 
for  afler  the  parish  withdrew  their  allowance,  the  pauper  was 
permitted  to  live  at  Rickinghall  out  of  charity,  without  any  con- 
tract  as  between  master  and  servant. 

mf)ttx  a  (onttact  tdtll  fie  in&rteti. 

The  foregoing  cases  were  decided  upon  the  ground,  that  it 
was  proved  as  a  fact  that  there  was  no  contract,  and  therefore 
there  could  arise  no  presumption  that  one  had  existed.  But 
there  are  also  cases  in  which  the  existence  of  a  contract  is  not 
negatived  by  th^  evidence,  but  at  the  same  time  is  not  proved. 
In  such  cases  the  Court  will  infer,  under  certain  circumstances, 
that  there  was  a  contract,  and  the  nature  of  it  will  also  be  in- 
ferred from  the  general  character  of  the  evidence. 
Tht  ortler't  JUx  V.  Holy  Trinity,    in   Wareham^  H.  22  Geo.  3.     Cald.  141. 

*•*•  2  BoU,  352.    1  Nol.  P.  L.  307.  433.     The   sessions    confirmed 

r^id***^"***^  an  order  of  removal  from  St.  James's  in  Poole  to  Holy  Trinity 
oti^MOstler  *"*  Wareham,  and  stated  that  it  was  proved  that  the  paupers 
fortwoyetrs,  husband  was  bom  in  the  parish  of  Beer  Regis,  and  that  it 
and  have  been  was  alao  proved  bv  the  pauper,  that  her  husband  was  abroad 
«een  in  menial  heyond  sea,  and  had  been  so  for  two  years  past,  if  alive.  That 
**'^i^hb?'**  *  ^  ®'  knowledge  he  lived  in  the  ci^acity  of  an  ostler  with 
win  be  pre^*  M"-  ^^^  ^  Ho(y  Trinity  in  W.,  some  years  since  deceased,  for 
aumed.  about  two  vears,  where  she  had  seen  him  brew,  but  whether  there 

was  any  tlung  relating  to  such  service,  was  not  proved ;  but  that 

she  had  heard  her  husband  say,  he  was  settled  in  the  parish  of 

the  Holy  Trinity  in   fVareham.  — By  lA. Mansfield  C.J.    The 

sessions  have  drawn  their  conclusion,  that  he  was  hired :  and  I 

think  they  have  done  right. -^Buller  J.  Though  the  evidence  is 

alight,  there  is  nothing  to  contradict  it.     Willes  and  Ashhurst  Js« 

concurred.    Both  orders  affirmed. 

HwbaBdmaa^t       Rg^g  y.  Lyth,   T.  33  Geo.  3.   5  T.  R.  327-    2  Bott,  355.   1  Nol- 

^'  ,   p.  L.  307.  323.  434.    Two  justices  removed   T.  Carting  from 

^^t^l^       >F»i^6y  to  Lyth.    The  sessions  confirmed  the  order,  and  stated 

vas  leen  and      the  foUowing  case*    On  behalf  of  the  respondents  it  was  proved 

known  to  be  in   that  the  pauper  was  the  legitimate  son  of  W.  and  M.  CarU^t 

and  was  bom  in  Lyih.    On  behalf  of  the  appellants^  in  otder  to 
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shew  a  deriratiTe  settlement  in  the  pauper  from  his  father  in  a  the  mttIm  of 
third  parish,  it  was  proved  that  W.  Carlingy  before  his  marriage,  •nother  asser- 
was,  a  few  days  after  Martinmas^  1731,  seen  and  known  to  be  in  J|^jJJ  f^^ 
the  service  of  one  Campion  in  Bambvy  as  a  servant  in  husbandry,  year,  a  jev\j 
and  was  from  time  to  time  seen  and  known  to  act  in  that  capa-  hiring  wiU  be 
city  with  Campion  at  Bambyy  for  some  time  upwards  of  a  year,  presumed. 
Evidence  was  then  offered  on  behalf  of  the  appellants,  to  prove 
that  Campion,  who  was  then  long  since  dead,  nad  declared  m  his 
lifetime  Uiat  W.  CarUng  had  been  hired  with  him  for  a  year ;  but 
the  sessions  were  of  opinion  that  such  evidence  was  not  admis-  Implied 
sible.     It  was  then  also  proposed  to  give  evidence  of  declarations  contracts, 
to  the  same  effeict  by  iV.  Carlingy  who  is  also  dead,  touchfne  such 
hiring;  but  the  sessions  also  refused  to  admit  such   evidence. 
Whereupon  the  sessions,  being  of  opinion  that  there  was  no  evi- 
dence of  a  hiring  for  a  year,  confirmed  the  order,  subject  to  the 
opinion  of  the  Court  of  K.  B.  upon  the  propriety  of  rejecting  the  evi- 
dence above  offered  of  the  declarations  of  Campion  and  fV.  Carling; 
and  also  whether,  after  rejecting  such  declarations,  they  had  done 
right  in  refusing  to  infer  the  hiring  ftom  the  fact  of  service  proved 
as  above  stated.  —  When  this  case  was  called,  Ld.  Kenyon^  C.  J. 
addressing  himself  to  the  counsel  who  were  to  argue  it,  said,  the 
case  was  drawn  up  in  too  loose  a  manner  for  the  Court  to  give 
any  solemn  judgment  upon  it ;  for  in  some  parts  of  it,  evidence 
was  stated  instead  of  facts :  and  the  Court  were  left  to  draw  in- 
ferences which  the  magistrates  below  ought  to  have  done.     But 
that,  if  the  sessions  wished  to  know  whether,  from  the  evidence 
stated  relative  to  the  hiring  of  W.  Carliney  they  were  at  liberty 
to  draw  the  conclusion  of  his  having  been  hired  for  a  year  in  fact, 
the  Court  had  no  hesitation  in  thinking  that  they  might  legally 
draw  such  an  inference.     He  therefore  thought  this  advice  <n 
the  Court  might  be  ffiven  to  the  magistrates  without  the  necessity 
of  entering  any  regtuar  judgment  upon  this  case  as  it  now  stooa, 
or  putting  the  parties  to  the  expense  of  stating  the  case  again.  — 
Woody  in  support  of  the  order,  cited  case  of  Rex  v.  Pitminstevy 
ante,  p.  %9.  —  But  Ld.  Kenyon,  C.  J.  said,  in  Rex  v.  Pitminster, 
it  appeared  that  the  pauper  was  taken  out  of  charity ;  and  there- 
fore the  presumption  or  an  hiring  was  taken  away.    But  this  is 
the  case  of  a  servant  in  husbandry,  whose  service  for  a  year  af- 
fords v^iy  strong  presumptive  evidence  of  an  hiring  for  a  year. 
But  however  strong  that  presumption  be,  as  only  the  evidence 
of  the  hiring  is  stated,  and  not  the  fact  itself,  we  cannot  decide 
upon  the  case ;  though  the  sessions  must  be  directed  to  draw 
from  this  evidence  the  conclusion,  that  IV,  Carling  was  hired  for 
a  year.  —  Case  sent  back  to  the  sessions. 

Rex  V.  Halesy  T.  S4  Geo.  S.   5  T.  R.  668.   2  BoH,  357.   1  Nol.  Also  if  a  person 
P.  L.  307.  326.  435.    Two  justices  removed   Martha  Mitchell  '«"«« '« «'- 
from  Haks  in  Norfolk  to   fVrenthatn  in  Sf^ffblk.    The  sessions  ^'**.!2L'*^r,h 
quashed  the  order,  and  stated  the  following  case:  The  pauper  fiSt^r* 
being  settled  in  Wrenthamy  a  fortnight  after  old  Michaelmas  1792,  yearly  hiring 
heard  from  Miss  Z.  Gamham  of  Beedesy  tliat  her  father  Mr.  Gam*  may  be  pre- 
fcwi  of  Hales f  wanted  a  servant ;  and  the  pauper  agreed  with  her  "omed,  com- 
to  go  to  him  a  month  on  likinff ;  she  went  accordingly ;  and  in  JbeMowid'*'' 
the  spring  following  Miss  Gamham  told  the  pauper,  that  if  she     ^  ^^**'' 

behaved  weUy  and  did  her  work  properly,  she  should  have  4/.  for 
^  year.    The 'pauper  conthraed  m  Mr,  Gamham*B  se^ice  without 
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R.  ▼.  Hales. 
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Female  natural 
child  hired  by 
the  wife  of  its 
reputed  fathen 


A  hiring  for  a 
year  may  be 
pretimitd  ftom 


any  other  agreement  until  the  Christmas  following,  when  she 
went  away ;  but  a  fortnight  afler  Michaelmas  1793»  she  received 
4/.  for  a  year's  wages  then  due ;  and  for  the  remainder  of  the 
service  from  that  time  she  received  \Sd,  a-week,  being  the  pro- 
portion of  wages  then  due  at  the  rate  of  47.  per.  ann.  —  Ld,  Ken- 
yon  C.  J.  At  present  the  case  is  so  imperfectly  stated,  that  we 
cannot  give  any  judgment  upon  it.  A  retrospective  hiring  cer- 
tainly is  not  sufficient  to  confer  a  settlement ;  but  as  the  pauper 
continued-  in  the  same  service  after  the  expiration  of  the  first 
year,  there  was  abundant  ground  for  the  justices  to  have  pre- 
sumed a  hiring  for  a  year  from  that  time.  However,  as  the  fact 
is  not  stated  one  way  or  the  other,  the  case  must  be  sent  back, 
where  most  probably  the  justices,  afler  hearing  die  intimation  of 
this  Court,  will  find  the  fact  of  a  hiring  for  a  year,,  which  will  put 
an  end  to  the  case.     Case  sent  back  to  the  sessions. 

Rex  V.  Sou),  M.  58  Geo.  3.  1  B.  Sf  A.  178.  Removal  from  the 
Hamlet  of  Coundon  to  the  parish  of  Soto  in  the  county  of  Warwicit 
The  sessions  confirmed  the  order  subject  to  the  opinion  of  the  Court 
of  E.  B.  on  the  following  Case :  The  pauper  being  settled  at  Kear- 
slei/f  was  hired  in  November,  1812,  by  the  wife  of  Mr.  Deeming  of 
SoWf  for  a  year,  at  50s.  wages,  and  what  clothes  Mrs.  Deeming 

S leased.     Previously  to  this  hiring,  the  pauper,  who  is  a  natur^ 
aughter  of  Mr.  Deeming,  lived  with  her  mother  at  Kearsley,  and 
the  hiring  was  for  the  purpose  of  gaining  a  settlement  in  Sana.   As 
soon  as  she  was  hired,  she  went  into  the  service  of  Mr.  Deeming^ 
served  him  for  a  year,  and  continued  to  live  with  him  until  the  month 
oijulvy  1816,  when  she  went  away  ;  during  the  whole  of  which  time 
she  did  the  household  work,  as  she  did  during  the  first  year,  but  no 
conversation  took  place  between  the  parties  about  hiring  afler 
she  was  so  hired  as  aforesaid  in  November,  1812,  and  there  was 
no  second   hiring,   unless  from  continuance  in   the  service  of 
Mr.  Deeming,  a  hiring  ought  to  be  implied,  which  in  the  opinion 
of  the  sessions   under  the  circumstances  stated,  it  ought  not 
Some  months  afler  the  expiration  of  the  first  twelve  months, 
Mr.  Deeming  gave  the  pauper  5/.,  50s.  thereof  for  the  first  year's 
wages,  and  desired  her  to  keep  the  remaining  50s.  and  say  nothing 
about  it.     The  pauper  never  aflerwards  received  any  sum  on 
account  of  wages,  but  received  at  different  times  clothes  and 
pocket  money.     Mr.  Deeming,  at  Lady-day,  1816,  removed  with 
his  family  to  the  hamlet  of  Coundon :  the  pauper  removed  with 
them,  and  continued  to  live  with  them  there  till  the  month  of 
July.    The  Court  of  quarter  sessions  further  found  that  there 
was  no  fraud  in  this  case.    Afler  argument,  Bayley  J.  said,  ^[  I 
think  the  sessions  have  done  perfectly  right ;  wtiere  the  parties 
are  not  related,  it  may  fairlj^  be  presumed  from  a  continuance 
in  the  service,  that  the  terms  in  which  they  continue  are  the  same 
as  during  the  preceding  year.    But  where  the  relation  of  father 
and  child  subsist,  the  ground  for  that  presumption  fails,  and  here 
there  are  a  variety  of  circumstances  to  shew  that  there  was  not 
any  new  hiring.     The  parties  lived  during  the  second  year  upon 
diderent  terms  from  what  they  lived  during  the  first.    Order  con- 
firmed. 

Rex  V.  Inhabitants  of  Pendleton,  JS.  52  Geo.  S.  15  East.  449. 
Bott,  Cont.  38.  1  Nd.  P.  L.  SOS.  4S4.  John  Longden  was  re- 
moved with  his  wife  and  children  by  an  order  of  two  jusuccs 
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from  the  township  of  Saiford  to  that  of  Pendleton  hi  the  couoty  a  tacuot  for 
of  Lancaster^   which   order  was   confirmed  by  the  sessions  on  four  jeart. 
appea],  subject  to  the  opinion  of  this  Court,  on  the  following  case : 

John  Longden  was,  in  the  year  1782,  engaged  as  a  servant  to  R.  ▼.  Fcndlo- 
Messrs.  Douglas  8f  Co.  of  Pendleton^  by  the  following  instru-  ^on* 
ment,  sealed  and  delivered,  but  unstamped:  ''  Articles  of  agree- 
meat  made  this  24th  of  June,  1782,  between  Thomas  and  fVUliam 
Douglas  of  Pendleton  in  the  county  of  Lancaster,  on  the  one 
part,  and  «/.  Jebson  cotton-worker,  near  Pendteton,  on  the 
other  part,  and  J.  Longden,  of  the  other  part,  witnesseth  that 
the  said  J.  Jebson  hereby  covenants  and  agrees  duly  and  faith- 
fully, and  «/•  Longden  hereby  covenants  and  agrees  duly  and 
faithfully  to  serve  the  said  jT.  and  IV.  Douglas  in  the  ca- 
pacity of  cotton- workers,  during  the  term  of  three  years,  night 
or  day,  and  the  said  T.  and  W.  Douglas  consent  and  agree  to 
pay  unto  the  said  </.  Jebson  5s.  6d.  per  week,  for  the  first  year, 
and  to  John  Longden  6s.  per  week  for  the  first  year ;  7s.  per  week 
for  the  second  year ;  9s.j)er  week  for  the  third  year;  in  considera- 
tion of  his  due  and  faithtul  services :  and  whatever  time  the  said  </• 
Jebton  or  J,  Longden  shall  be  absent  from  their  work,  it  shall  be  pro- 
portionably  deducted  from  the  amount  of  his  wages*  The  present 
agreement  to  remain  in  full  force  for  the  said  term  of  three  years. 
(Then  followed  certain  covenants,  not  material  to  the  question^) 
And  for  the  due  performance  of  this  agreement  and  every  article 
thereof,  the  said  J.J.  and  J.L.  bind  themselves  and  their  executors 
in  the  penalty  of  1 00/."  (Signed  and  sealed  by  the  respective  parties.) 
7-The  pauper  served  Messrs.  Douglas  Sf  Co.  during  the  time  stated 
in  the  above-mentioned  instrument,  and  afler  the  expiration  of  that 
time  he  continued  on  in  their  service  for  four  years,  without  any 
thing  further  being  said  as  to  wagesr  ^^d  without  any  express  en- 
gagement as  to  the  time  or  conditions  of  such  service.  On  the  part 
of  the  appellants,  it  was  contended  that  there  was  no  hiring  for  a 
jear  under  which  a  settlement  could  be  gained ;  but  the  Court  be-^ 
ing  of  opinion  that  a  hiring  might  he  presumed,  confirmed  the  order. 

Ld.  Ellenborough  C.  J.  The  fact  of  the  service  is  always  capa- 
ble of  distinct  proof,  for  it  is  collateral,  and  subsequent  to  the' 
contract  itself.  The  pauper  served,  that  is  a  fact  to  be  proved  by 
parol  evidence  ;  he  served  T.  and  IV.  Douglas  at  Pendleton,  that 
ako  is  proved  by  the  fact ;  he  served  them  there  during  three 
years,  which  is  a  shorter  way  of  expressing  that  which  the  sessions 
iQeant  to  find  as  to  the  time  of  the  service,  by  referring  to  the 
time  mentioned  in  the  instrument ;  and  he  afterwards  continued 
to  serve  them  for  four  years  longer ;  he  served  without  any  thing 
being  said  as  to  wages.  The  stress  of  the  argument  seems  rather 
to  show,  that  there  were  no  certain  wages  reserved^  than  that  there 
^as  no  hiring  for  a  year,  for  if  there  were  only  a  general  hiring, 
the  Uw  presumes  that  it  is  for  a  year,  and  if  the  rate  of  wages 
^^e  not  specified,  he  would  be  entitled  to  reasonable  wag^s. 
Then  were  not  the  sessions  warranted  from  the  fact  of  a-  service 
for  four  years  at  wages,  though  not  specified,  to*  presume  that  it  was 
under  a  hiring  for  a  year,  the  law  says,  that  they  may  make  such 
^  presumption  when  there  is  nothing  to  repel  it,  ana  that  makes 
^  end  or  the  case*  —  Grose  J.  The  question  meant  to  be  put 
to  us  by  the  sessions  is,  whether  they  did  right  in  presuming  s 
hirmg  for  a  year,  from  a  service  for  four  years,  at  the  rate  ofsa 
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II.T.  Faiidfecoii.  much  arweek  as  was  paid?  We  cannot  say  that  they  could  not 

make  such  a  presumption  from  the  evidence.  —  Le  Blanc  J.  The 
Argument  has  turned  principally  on  the  way  in  which  the  counsel 
would  have  put  his  case  at  the  sessions ;  for  any  thing  which  ap- 
pears to  us  the  sessions  received  the  evidence  of  the  written  in- 
strument without  objection  made  to  it  at  the  time ;  for  if  they 
meant  to  state  the  question  reserved  by  them  to  be  whether  that 
evidence  was  properly  received,  they  would  have  stated  that  that 
objection  was  taken  to  it,  and  asked  the  advice  of  the  Court  on 
its  admissibility.    But  as  far  as  we  can  see,  the  evidence  was  re- 
ceived without  objection,  and  the  facts  stated  in  the  instrument 
are  joined  on  with  the  other  evidence,  which,  without  reference 
to  tne  instrument,  would  probably  have  been  stated  more  fullji 
and  the  pauper  would  then  probably  have  proved  that  he  had 
served,  m  fact,  for  four  years  after  the  expiration  of  the  articles, 
having  before  served  for  three  years  under  them,  and  received 
wages  at  the  rate  of  so  much  a-week  during  that  time ;  and  then 
the  sessions  would  have  sent  to  us  to  know  whether  they  could, 
from  that  evidence,  putting  the  written  instrument  ouite  out  of 
the  question,  have  presumed  a  hiring  for  a  year,  ^nd  now  can  we 
say  that  they  could  not  so  presume  ?  —  Bayley  J.     If  there 
were  premises  from  whence  the  conclusion  ,of  a  hiring  for  a 
year  could  properly  be  drawn,  the  justices  in  sessions  were  the 
proper  persons  to  make  that  presumption.     Now,  here  there 
was  a  service  for  four  years,  and  wages  paid  during  that  period, 
from  whence  they    might  draw    the   conclusion.      But  it  has 
been  argued  here,    that  inasmuch  as  the   pauper  served  for 
some  part  of  the  time,  at  least,  under  a  written  instrument  un- 
stamped, we  cannot  look  at  the  instnunent  even  to  see  for  what 
time  it  enured,  and  that  no  barol  evidence  could  be  given  of  any 
contract  with  reference  to  the  subject  matter  of  it.  But  though  we 
cannot  look  at  the  unstamped  instrument  for  the  purpose  of  pror- 
ing  by  it  any  ajofreement  between  the  parties,  for  such  is  the  ge- 
neral import*  of  the  stamp  acts,  yet  the  Court  may  look  at  it  to 
see  whether  it  applies  to  other  evidence  of  a  contract  between 
them ;  as  if  a  contract  in  writing  be  made,  not  stamped,  for  the 
sale  and  delivery  of  certain  goods,  on  certain  terms,  me  Court,  in 
an  action  for  the  non-delivery  of  goods  upon  a  contract  proved 
by  parol  evidence  only,  may  look  at  the  mstrument  to  see  whe* 
ther  it  applies  to  the  goods  then  sought  to  be  recovered  for;  and 
if  those  goods  were  not  included  in  the  contract,  parol  evidence 
may  be  received  of  the  contract  sought  to  be  recovered  upon. 
So  here,  the  Court  might  look  at  the  instrument  to  see  the  dura- 
tion of  the  first  contract  under  it,  in  order  to  guide  them  in  re- 
ceiving parol  evidence  of  the  subsequent  service  to  which  it  did 
not  appfy. — Orders  confirmed. 
Hiring  by  in-  Btx  v.  Houghton4e^ Spring,  H,  59  Oeo.  S.      2  B.  Sf  A*  97^* 

dentine  not  ex^   Where  the  hiring  was  by  an  indenture  made  with  an.  anient  of  the 
•cuted  liy  the     master,  but  executed  only  by  the  servant,  and  service  for  a  year 

under  it,  the  Court  ofK.  B.  held,  that  if  it  had  been  foood  as  a  ftc^ 
that  the  master  was  cognizant  of  the  contents  of  the  deed,  his  re- 
ceiving the  servant  in  pursuance  of  it  woidd,  in  point  of  hiw,  hare 
been  a  receiving  him  on  the  terms  therein  contained,  and  would 
be  sufficient  to  confer  a  settlement.  Case  was  sent  back  to  the 
aeasions  to  find  that  fiict 
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A  ptfty  who  takes  the  benefit  of  a  deed  Is  bound  hj  hf  aiUiou^ 
lie  has  not  executed  it.     Co.  Lit.  2S0.  3.  n.  L 

Rex  V*  jLonj§r  fVhatton,  M.  84  Gtfo.  3.  5  T.  -R.447.  2  Bo«,  356.  I^*  P««>n »» 
1  AW.  P.  L.  807. 325. 434.    The  pauper  (stated  in  the  case  to  be  a  J^"^^  ^^  *** 
lunatic  at  the  time  of  removal  made)  went  in  March  to  live  at  Dise^  ^  ^avefw^' 
worth  with  Mrs.  LowdhaMf  to  wait  upon  Mr.  Lowdham^  who  was  three  yesn,  • 
poorly.  She  continued  there  till  the  death  of  Mrs.  jL.,  which  hap-  contract  for* 
pened  two  or  three  years  after.  She  was  seen  during  that  time  con-  3[^^7  ^  ^^ 
stantly  acting  as  the  servant  of  Mrs.  L.  It  appeared  further  by  the  ^•""** 
case  stated,  that  on  the  day  of  her  first  goine  to  Disetvortn  the 
pauper  had  told  one  person  that  she  was  hired  till  the  Michaelmas, — 
And  that  these  declarations  were  objected  to  by  the  respondents ; 
but  that  the  sessions  received  them,  and  were  of  opinion,  upon 
the  whole  evidence,  as  well  those  declarations  as  the  rest,  that  she 
gained  a  settlement  at  2>.  —  And^r  Ld.  Kenyon  C.J.  Independ- 
ently of  the  declarations  of  the  pauper,  there  was  sufficient  evi- 
dence to  warrant  the  justices  in  finding  a  hiring  for  a  year  at  Dm 
Though  the  pauper  were  at  first  only  hired  till  the  Michaelmas  fol- 
lowing, yet  she  continued  in  the  same  service  for  three  years. 

Note.  —  It  did  not  appear  by  any  evidence,  otherwise  than  by 
eyidence  of  the  pauper  s  declarations  (she  being  at  the  time  of  re- 
moval a  lunatic),  that  she  had  been  hired  from  March  till  Michael- 
tmas:  and  Ld.  Kenyon  must  be  understood  to  have  spoken 
hypothetically,  viz.  tnat  though  the  fact  toere  true,  that  the  pauper 
was  at  first,  &€• 

The  Court  of  K.  B.  will  not,  upon  a  case  stated,  presume  a  hiring 
for  a  yea^ ;  for  that  is  a  fact  to  be  found  by  the  sessions.  Rex  v.  Sea- 
croft,  E.  54  Geo.  3.  2M.Sf  S.  472. 

saagat  in  a  j^toitg  &r  a  peat. 

It  is  next  to  be  considered  what  contracts  will  amount  to  a 
hiring  for  a  year :  which  may  depend,  1st.  Upon  the  stipulation 
as  to  time ;  2d.  Upon  the  stipulation  as  to  wages. 

Dunsjbrd  v.  Ridmiek,  M.  9  Ann.  2  Salk.  535.  2  Bott,  250.  Jb^T^^f  hir- 
1  Nol.  P.  L.  317.  A  person  was  hired  for  half  a  year,  and  after  S^niJ^^ 
that  was  hired  again  for  another  half  year,  "with  the  same  person, 
and  tfaereapon  served  a  year  in  one  continued  entire  service,  but 
by  several  airings.  —  By  Uie  Court :  it  ot^ght  to  be  one  entire  con^- 
tract  and  one  entire  service;  the  one  is  required  by  the  statute  as 
as  well  as  the  other.  If  a  service  under  several  contracts  shall 
gain  a  settlement,  one  that  serves  by  the  month,  by  the  week,  or 
by  the  day,  if  he  ccmtinue  a  year,  shall  gain  a  settlement.  One 
may  hire  by  the  day  for  charity ;  but  there  is  danger  of  being 
chargeable  in  hiring  such  a  person  by  the  year.  For  such  a  term 
88  a  year  it  is  not  supposed  a  .master  would  hire  one,  unless  able 
of  body,  and  so  a  person  not  likely  to  become  chargeable. 

So,  Horsham  v.  Shipley,  M.  12  Ann.  Fol.  134.  2  Bott,  235. 
1  Nol.  P.  L.  317.  A  person  was  hired  from  May^day  to  Lady- 
day,  then  from  Lady-day  to  May-day:  and  the  Court  were  of 
opinion  it  did  not  gain  a  settlement,  for  they  said  the  hiring  must 
be  for  a  year. 

Rex  y.  Ltmiher,     H.  11  Geo.  3.     Burr.  S.  C.  674.     2  Bott,  ;!*<» jfh  the 
238.    1  NoL  P.  L.  317.    The  sessions  stated  the  foUowing  case:  o^^^" 
llie  pauper  was  hired  to    fViUiam    Thompson,  in  the   parish 
of  LMther,    from    Whitsuntide  to  Martinmas;   and  again  was 
to  the  said  Thompson^  for  the  succeeding  half-year,  from 
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ffbing  a$cer-  Martinmas  to  Whitsuntide  following ;  and  in  pursuance  of  those 
ttdnedi  time  hirings  served  the  said  WiUiam  Thompson  at  Hackthorpe  for 
implUd.  the  complete  year,  without  leaving  her  service ;  and  received 

two  half-years*  wages.    It  further  stated,  that  the  usual  custom  of 

hiring  servants  in  Cumberland  is  from  h^f-year  to  half-year.  And 

it  was  agreed,  without  argument,  that  no  settlement  could  be 

gained  under  such  a  hiring  and  service. 

Where  there  is        Rex  v.  Wineaunton,  H.  24  Geo,  2.    Burr.  S.  C.  299.   2  Bctt, 

a  general  hiring  195.     1   ^Vo/.  P.  L.  328.      The    pauper,    a  boy  of   seventeen, 

™ntion**eT  it     ^^^^d  himself  to  serve   Samuel  Williams  of  Charleton  Hore- 

implies  hiring     thome  ;  who  hired  him  to  serve  him  in  husbandry}  and  agreed  to 

for  a  year.  give  him   meat,    drink,    washing,  lodgings    and  clothes,   when 

Hiring  to  serrc  wanted ;  but  no  particidar  time  toas  agreed  on^  and  the  pauper 

in  hu&bandrj.     apprehended  his  master  might  have  been  off,  or  he  might  have 

gone  away. from  him,  at  their  pleasure  ;  nevertheless  there  was  no 
agreement  for  that  purpose,  "fhe  boy  continued  and  served  him 
in  Charleton  Horethome  two  years  and  a  half.  —  By  the  Court : 
he  gained  a  settlement  there  oy  this  service.  A  general  hiring 
is  a  hiring  for  a  year.  And  here  are  no  circumstances  in  this  case 
to  shew  an  intention  to  the  contrary,  or  to  vary  it  from  the  general 
rule*  The  mere  apprehension  of  the  pauper  doth  not  do  it.  [This 
case,  observed  upon  in  Rex  v.  Weyhulj  ante^  p.  269.] 
TeUing  a  per-         Rex  v.  Berooick  St.  John,    E.  83  Geo.  2.     Burr.  S.  C.  502. 

MouS'e^s  'Tee  ^  ^^^'  ^^^'  ^  ^^^'  ^'  ^'  ^^*  "^^  pauper,  settled  at  Handle^, 
that  other^hav^'  happened  to  meet  Mr.  Jones,  head-keeper  of  Rushmore  Lodge  va. 
ing  been  a  the  parish  of  Bervoick  St.  John,  who  had  then  lately  parted  with 

yearly  servant,  one  Edtoard  Hill,  who  had  been  for  many  years  one  of  his  ser- 
is  ground  to  im-  vants  or  under-keepers,  at  the  wages  of  S/.  a-year  and  a  keeper « 
ply^hiringfor  ij^^^y^  besides  meat,  drink,  and  lodging.  The  said  Mr.  Jam 
*  ^*^'  addressed  the  pauper  thus :   Do  you  like  the  life  of  a  keeper  ? 

Which  being  answered  in  the  affirmative,  he  said  further :  Then 
go  into  J^ed  HilTa  place,  and  you  shall  want  no  encouragement 
Accordingly  he  went,  and  continued  in  the  service  for  three 
years,  and  received  three  years'  wages.  The  question  was,  whe- 
ther this  conversation  amounted  to  a  hiring  tor  a  year,  so  as  to 
gain  a  settlement?  It  was  urged,  that  a  niring  generally,  is  a 
hirins  for  a  year,  and  that  the  law  knows  no  other  servant  hut 
one  tor  a  year ;  and  that  this  has  an  express  reference  to  Hii^* 
service,  which  was  for  a  year :  On  the  contrary,  it  was  argued, 
that  here  was  no  actual  hiring  at  all ;  and  none  can  arise,  by  im- 
plication, from  the  bare  service  alone :  and  that  the  reference  to 
Ned  HilTs  service  relates  to  HUTs  work  only,  and  not  to  his 
contract.— By  Ld.  Mansfield  C.  J.  and  the  Court :  This  man  served 
three  years,  and  received  wages  accordingly.  But  it  is  objected, 
that  he  was  never  hired  at  Stl.  It  is  admitted,  that  i£  he  were 
hired  at  all,  it  would  by  law  be  a  hiring  for  a  year.  And  upon 
the  state  of  this  conversation,  it  is  a  clear  hiring ;  for  Hill  was  a 
hired  servant.  And  therefore  it  was  adjudged,  that  the  pauper 
thereby  gained  a  settlement. 
Whew  no  mtn-      jj^^.  ^.  Stockbridge,  M.  14  Geo.  S.  Burr.  S.  C.  759.  2  B<at,  199. 

lIS^oTS*  ^  ^^^-  ^-  ^'  ^^-  Th®  Pa^pe""  ^^  *>'red  to  one  Michad  Ni- 
ti^,  and  the  cholas,  after  this  manner :  tne  pauper  asked  M  if  he  wanted  a 
serrioe  is  for  a  boot  catcher  and  driver ;  and  Nicholas  said,  yes ;  the  pauper  re- 
year,  a  luring  is  plied  he  was  willing  to  serve  him;  and  N.  bid  him  "  go  into  the 
g«j™^  yard  and  look  after  the  horses ;"  nothing  else  passed,  and  no 

"•  *^      lerm  for  which  he  was  to  serve  mentioned.    He  went  into  the 
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service,  and  continued  in  it  for  one  year ;  and  was,  during  that  Hhingaioer' 
time,  found  by  his  master  in  meat,  drink,  and  lodging  there,  but  {oi^t  time 
receired  no  wages  for  such  service.    He  was  afterwards  hired  to  ""^''"^^ 
John  WaUs  of  Basingstoke,  "  to  be  a  chaise-driver,"  but  no  term  "  ^  «« J»*o  <*»• 
was  mentioned:  He  served  him  for  a  year  there,  being  found  by  Jft^^Je  *^ 
him  in  meat,  drink,  and  lodging,  but  received  no  wages.     He  hones.** 
thought  himself  at  liberty  to  leave  either  of  these  masters  when-  «<  u-  •     .  i^ 
ever  he  pleased.     And  several  witnesses  proved  that  the  custo-  ch«i»e'-dnvcr.*** 
mary  manner  of  engaging  chaise-drivers  is  as  the  pauper  deposed, 
and  that  the  masters  and  drivers  think  themselves  at  liberty  to 
part  whenever  they  please.     Lord  Mansfield  was  absent.    The 
other  three  judges  were  of  opinion,  that  this  was  a  sufficient  hiring 
for  a  year.     ^'  A  general  indefinite  hiring  is  a  hiring  for  a  year, 
unless  something  appears  that  may  raise  a  presumption  to  the 
contrary."  (a)    And  npthing  is  here  stated  which  limits  the  hiring, 
or  shews  that  it  was  meant  to  be  for  less  than  a  year. 

Rex    v.    Bath    Easton,    M.    16  Geo.  3.     Burr.    S.  C.  823.  Where  one  hires 
QBott,  201.     1  AW.  P.  L.  305.  824.     The  pauper  was  hired  to  h»m«?lftoan. 
John  Giles,  a  barber  in  the  parish  of  St.  John  in  the  town  of  uZ'^^7^ 
Devizes,  to  serve  hira  as  a  journeyman  barber ;  who  was  to  give  as  to  time,  but 
him  meat,  drink,  and  lodging.     In  lieu  of  wages  he  was  to  have  only  as  to  meat, 
the  Christmas  boxes.    No  time  was  stipulated  durine  which   he  &c.  and  he 
should  serve.     Upon  these  terms  he  lived  with  him  for  four  ■*'^®*  for  three 
years ;  but  thought  himself  at  liberty  to  leave  his  master  when  5^"year*wl5 
lie  thought  proper.     Afterwards  he  was  hired  to  John  Bedford  be  impKed. 
an  innkeeper  at  Mangotsfield,  *^to  serve  him  in  his  stable;"  who 
was  to  find  him  meat,  drink,  washing,  and  lodging,  but  no  wages, 
other  than  what  he  should  receive  as  perquisites  of  the  stable;  and 
no  time  was  stipulated  during  which  he  should  serve :     And  he 
apprehended,  that  his  master  might  have  turned  him  o£P,  or  he 
might  have  gone  away  from  him,  at  their  pleasure.    From  the 
time  that  the  pauper  began  to  serve  the  said  John  Bedford  to  the 
time  at  which  he  left  him,  was  sixteen  years.    During  which  time 
he  left  the  said  John  Bedford  several  times  at  his  pleasure.    But 
from  the  time  of  his  first  going  into  the  service,  he  was  with  the 
said  John  Bedford  two  years  and  upwards  without  leaving  liim  at 
all ;  and  at  the  end  of  the  said  term  of  sixteen  years,  he  was  with 
him  for  three  years  together  without  interruption.      And  this 
was  admitted  without  argument  to  be  a  settlement  at  Mangotsfield* 

Rex  V.   fVorfield,    H.  34  Geo.  3.    5  T.  R.  506.    2  Bott,  308.  Where  the  pau- 
1  Nol.  P.  L.  305.  324,  325.  H.  Phillips  went  to  live  with  A.  Smith  V^^  «««« to  go 
in  St.  Leonard  in  Bridgenorth,  and  served  him  near  a  year,  but  ""^^  }?^®  ^^n' 
was  not  hired  to  him  as  she  knows  of.     While  she  lived  with  the  cufa/purrose!" 
said   Andreto   Smith,  John  Jones  of  St.  Leonard  met  with  her,  and  is  to  receive 
and  taking  her  into  his  house,  asked  her  if  she  were  hired  again  clothes,  &c  but 
to  Smith?  She  answered,  that  she  was  not.    Jones  then  asked  no  timeisnacn- 
her  «  if  she  would  come  and  Hve  with  him  and  t^e  care  of  his  J^^^.^^ 
child  7'  to  which  she   consented,  and  soon   after  she  went  to  .^^^  ^^^  ^ 
him.    A  few  days  after  she  had  been  with  Jones,  he  told  her  he  half,  goins  away 
woidd  find  her  meat,  drink,  and  clothes,  and  asked  if  she  would  in  the  middle  of 
he  Mtisfied  wi^  that?    She  told  him  she  should;  he  said  he  a  year,  a  yearly 

hinng  is  pr^ 

•  — ~~" —  '    sumed. 

(4)  If  a  man  retain  a  servant  generally,  without  expressing  any  time,  the  law 
shall  construe  it  to  be  of  one  year,  for  that  retainer  is  accordiOjg  to  law. 
1  Jntt.  426.     1  JVb/.  P.  L*  325  n.  (S) 
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would  have  giren  her  money,  but  diat  it  was  better  fw  ber  to 
^lin^s  <wA*  have  clothes,  as  she  was  connected  with  bad  friends,  who  wonld 
imp&tf.  ^^  ^^  Y^^^  money.     She  went  to  Jones  at  ChrUtmoi,  and  lived  with 

o^^\nA  IWe  ^'"^  about  two  years  and  a  half,  leaving  him  in  Mav,  when  her 
and  take  care  of  iiiistress  told  her  that  her  child  was  then  old  enough  net  to  re- 
a  child."  quire  any  further  attendance,  and  dismissed  her.     She  said,  in 

her  own  opinion  she  was  at  liberty  to  have  left  Jones  at  any  time. 
—  Lord  Kenyon  C.  J.  It  has  been  so  long  settled  that  a  general 
hiring  is  a  hiring  for  a  year,  that  it  ought  not  now  to  be  contro- 
verted. In  my  opinion  the  hiring  in  this  case  was  a  hiring  for  a 
year  ;  the  circumstance  of  the  pauper's  going  away  in  the  middle 
of  a  year,  does  not  show  that  this  hiring  was  not  of  such  a  de- 
scription ;  for  it  was  competent  to  both  parties  to  put  an  end  to 
the  contract  whenever  they  pleased,  and  here  they  aid  dissolve  it 
in  the  middle  of  a  year.  It  is  much  to  be  wished  that  in  cases 
of  this  kind  the  justices  at  the  sessions  would  draw  the  con- 
clusion, and  state  it  as  a  fact  whether  or  not  there  was  a 
hiring  for  a  year.  The  other  judges  concurring,  both  orders  were 
quashed. 
Hiring  for  Rex  v.  Macclesfield,    H.  29  Geo.  S.   S  T.  R.  76.    2  Boti,  206. 

eleven  months,  1  jVo/.  P.  L.  306.  The  pauper,  George  Dean,  being  settled  m 
and  then  (m  an  Wildhoardough,  was  hired  by  Francis  Berwick,  late  of  Macdet- 
^Xemmu^e*  '  ^eW,  button-maker,  for  11  months,  at  10  guineas  wages;  at  the 
latter  being  an  ^^  thereof  he  and  his  master  settled  his  wages  for  11  months, 
indefinite  and  his  master  gave  him  a  half-guinea  over,  saying,  that  he  had 

hiring.  heen  a  good  servant,  and  added,  '^  You  may  as  toell  stay  on  an 

end  in  your  place  ;  the  place  suits  you,  and  you  suit  the  place.** 
The  pauper's  answer  was,  "  Very  well,  sir,  I  have  no  objection.** 
And  he  continued  to  follow  liis  master's  business   near  three 
«(  To  stay  on      years.    The  pauper  being  at  Birmingham  with  his  master's  cart, 
an  end  in  your    was  taken  ill,  and  stayed  there  some  time,  which  occasioned  him 
phice."  to  lose  his  service.    His  master  used  to  give  him  money  occa- 

sionally during  his  service,  but  the  pauper  kept  no  account  him- 
self. A  few  days  afler  his  return  from  Birmingham  his  master 
settled  with  him  ;  he  did  not  know  in  what  manner,  but  supposed 
the  money  was  right,  and  thought  his  wages  would  come  to  aibout 
four  shillings^  a-week.  By  Lord  Kenyon  C.  J.  It  is  clear  that 
there  must  be  either  an  express  or  an  implied  contract  for  a 
year,  in  order  to  give  the  servant  a  settlement.  An  hiring  for  II 
months  will  not  confer  a  settlement,  unless  the  sessions  mid  that 
it  was  fraudulent,  and  that  a  year's  service  was  intended,  though 
11  months  only  were  expressed,  as  in  the  case  of  ResY.  MH' 
Fott»  9oichf  where  there  was  a  hiring  for  1 1  months  with  an  agreement 

to  give  in  another  month's  service.  Now  in  this  case,  the  first 
hirmg  for  1 1  months  was  sot  sufficient  to  confer  a  settlement;  but 
when  that  time  was  elapsed,  the  master  told  the  pauper  that  he 
might  as  ^oell  stay  on  an  end  ;  which,  in  that  part  of  the  country 
means  an  indefinite  time.  The  second  hiring,  therefore^  must  be 
considered  as  a  general  hiring,  which  the  law  construes  to  be  an 
hiring  for  a-year.  As  to  this  expressicm  referring  to  the  time 
for  which  the  pauper  was  originally  hired,  it  is  too  refined,  it  only 
referred  to  the  nature  of  the  service  in  which  he  was  before  en- 
gaged. Then  if  we  consider  the  wages  for  which  the  pauper 
served  imder  the  second  agreement,  it  negatives  the  idea  that 
the  parties  contracted  for  another  11  montha  for  ibe  same  defi* 
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ttite  sum  which  the  pauper  receired  under  the  firat  agreement ;  iRnngaMetr^ 
for  it  is  stated  that  he  received  about  four  shillings  a-week,  tamed  t  time 
which  does  not  amount  to  the  same  apportionment  of  wages*  ^"V^*^ 
Ashkurst  and  Grose  Js.  concurred. 

Rex  ▼•  Astley^  M»  1815.  MS*  Upon  an  appeal  against  Hiring  for  flftj* 
an  order  of  removal  from  the  parish  of  Carley  to  the  parish  twowedunot  , 
of  Astley  in  the  county  of  Waraoicky  the  sessions  confirmed  *J^|["^ 
the  order  subject  to  the  opinion  of  the  Court  of  K.  B*  ^^* 
upon  the  following  case:  At  Michaelmas,  1812,  the  pauper 
was  hired  by  Mr.  LiUyman  of  Astley  for  51  weeks  at  two 
guineas  and  a  half  wages,  and  went  into  his  service  and  lived 
with  him  accordingly.  About  a  fortnight  before  the  expir- 
ation of  the  said  51  weeks,  the  pauper  was  hired  again  by  her 
mistress  Mrs.Z.  for  another  51  weeks,  to  commence  from  the 
Michaelmas  following;  and  on  the  day  on  which  the  first  51  weeks 
expired,  and  before  the  expiration  of  the  said  first  51  weeks,  she 
agreed  with  her  master  to  serve  him  for  the  ensuing  week  ending  at 
Michaelmas  f  for  which,  a  few  days  after  Michaelmas^  she  re« 
ceived  Is.  wages.  Three  weeks  before  the  end  of  the  first  51 
weeks  it  had  been  proposed  by  the  mistress,  to  the  girl  and  her 
mother,  that  the  girl  should  stay  in  her  service  the  odd  week,  after 
the  end  of  the  first  51  weeks,  and  before  the  commencement  of 
the  second  51  weeks.  The  girl  was  unwilling,  and  would  not  say 
whether  she  would  or  not,  but  the  mother  was  willing  she  should 
stop ;  but  a  full  agreement  for  the  week  was  not  made  until  it  waa 
made  by  the  husband  on  the  day  on  which  thejirst  51  weeks  er- 
pired.  At  the  time  the  pauper  agreed  with  her  master  to 
stay  the  odd  week,  the  other  servant  was  gone,  'and  her  mistress 
was  ill  and  near  her  confinement.  The  pauper  staid  in  the  ser- 
vice the  odd  week  and  the  second  51  weeks.  Reader,  in  support 
of  the  order  of  sessions  contended  tliat  the  continuance  of  the 
pauper  a  week  in  the  service  after  the  expiration  of  the  51  weeks 
completed  her  year's  service,  and  she  thereby  gained  a  settlement 
in  the  parish  of  Astley.  —  Lord  EUenborough  C.  J.  The  question 
is  not  whether  one  week  and  51  weeks  make  a  year,  but  whethef 
52  weeks  make  a  year.  Fifty  two  weeks  do  not  make  a  year, 
and  consequently  such  a  service  does  not  give  a  settlement. 
—  Bayley  J.  There  are  but  S64  days  in  52  weeks,  and  S65  days, 
6  hours,  and  49  minutes  in  a  year.  Unless  therefore  the  whole 
of  the  latter  time  is  included  in  the  contract,  no  settlement  can 
be  obtained.  — Ld.  EUenborough,  C.  J.  The  question  is  purely 
arithmetical,  and  the  sessions  at  tVarwick,  will  in  future  know  the- 
difference  between  a  contract  for  52  weeks,  and  a  contract  for  a 
year.     Order  of  sessions  quashed. 

Rex  V.  Seaton  and  Beer,  E.  24  Geo.  S.   2  Bott,  202.  Cald.  440.  An  indefimta 
1  Nol.  P.  L.  307. 328.  331.  The  pauperTieing  settled  in  the  parish  ^^^  ^ 
of  Seaton  and  Beer,  went  into  the  parish  of  Broadclift,  and  made  ^^f^^^  * 
an  agreement  with   Samuel  Ponsford,  who  kept  a  public-house  year.' 
there,  as  follows ;  "  that   Ponsford  should  give  him  one  shilling 
a-week  as  he  had  given  the  other  man  or  men,  and  the  vales  of 
the  stables.     Nothing  was  said  aboiit  the  time  of  his  service. 
At  the  end  of  they  ear  his  mistress  said  to  him,  *'  You  have  been 
here  a  year,  I  wm  pay  you.'^    To  which  the  pauper  answered, 
*^  It  is  no  matter,  I  may  stay  with  you  another  year.**    She  said^ 
^  Very  wellf  Sampson*"*    He  did  stay  another  year,  and  then  re- 
s' 4 
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Hiring  atcer*  ceived  what  was  due  to  him,  being  St.  4<«. :  he  worked  in  the  stables 
^^'!w  ^^^  ^  ^^  ostler,  and  neither  at  the  time  of  making  the  first  agree- 
^"^^     '  ment,  nor  at  the  end  of  the  first  year,  was  any  mention  mieide, 

either  by  the  mistress  or  the  pauper,  of  a  hiring  for  a  year,  or  of 
the  term  for  which  he  was  to  serve ;  but  the  pauper  apprehended 
that  his  master  might  have  parted  with  him  at  any  time,  on 
giving  reasonable  notice.  No  evidence  was  given  of  the  time 
tor  which  any  such  man  or  men,  as  above  referred  to,  had  been 
at  any  time  hired  by  Ponsford.  The  sessions  confirmed  the  order 
of  removal  to  Seaton  and  Beer,  —  Willes  J.  The  first  agreement 
was  general,  but  the  pauper  was  to  receive  wages  like  a  former 
servant.  I  think  the  conversation  at  the  end  of  the  year  was  an 
agreement  to  serve  another  year,  which  makes  it  even  stronger  than 
the  case  of  a  general  hiring.  The  case  of  Rex  v.  Stockbridge 
(ante,  276.)  is  decisive  of  the  present  question.  —  Ashhurst  J.  lam 
not  for  narrowing  the  determinations  in  favour  of  settlements ;  and 
this  does  not  go  so  far  as  some  other  cases.  The  general  rule  is, 
that  an  indefinite  hiring,  without  any  circumstances  to  shew  that 
a  less  time  was  meant,  shall  be  considered  as  a  hiring  for  a  year. 
In  this  case,  the  first  conversation  would  amount  to  an  ind^nite 
hiring ;  the  second  seems  to  shew,  that  it  was  in  the  mind  of 
both,  that  it  should  be  a  hiring  for  a  year.  There  are  cases 
where  it  has  been  so  held  against  the  apprehension  of  both. 
Buller  J.  It  is  settled  in  a  variety  of  cases,  that  the  apprehension 
of  the  pauper  makes  no  difference.  What  the  Court  went  upon 
in  Rex  v.  Dedham,  was  not  the  apprehension  of  the  pauper,  but  a 
conversation  between  his  master,  explaining  the  original  contract 
That  circumstance  being  laid  aside,  what  Yaies  J.  said  in  that 
jcase  is  decisive  of  this :  for  he  considered  the  payment  of  wages 
weekly  as  making  no  difference.  The  first  agreement  would  be 
uifficient,  but  on  the  second  there  can  be  no  doubt* 

See  also   Wandmortk  v.  Putney,  E.  13  Geo.  3.     2  Bait,  191. 
1  Nol.  P.L.  305.  827.  S.  P. 
If  an  emanci.  Rex  v.  Chertsey,  T.  27  Geo.  3.     2  T.  R.  87.       2  Bott,  20*. 

pated  person  go  \  j^qI.  P.  L.  SO*.  The  pauper  was  hired  for  a  year  to  Mr.  Shtr- 
to  her  ff *e^^o'  ley  for  4/.,  and  served  Aat  year  in  Chertsey  :  About  three  weeks 
^t^aiaclnofa  hefore  that  service  expired,  her  father,  who  was  a  day-labourer, 
'  icrrant,'  ii  i?  in  consequence  of.  his  wife's  death,  came  to  the  pauper,  and  ap- 
a  good  hiring,  plied  to  her  to  come  and  live  with  him  to  do  the  officer  of  aser- 
although  it  is  ^ant  for  a  year  in  the  parish  of  Thorpe,  and  offered  ner  board  and 
agreed  that^fthe  jQ^ging,  and  such  profits  as  she  could  make  by  keeping  fowls, 
ahe^cun^her  ^^^  ^"^^  ®^®  could  earn  by  her  own  labour ;  and  if  that  did  not 
own  labour  produce  as  much  as  she  got  at  Mr.  Shirley  s,  her  father  was  to 
besides.  make  up  the  difference.     She  agreed  to  those  terms,  and  came 

*  To  dp  the  accordingly,  and  lived  with  her  father  at  Thorpe  for  a  year  and 
f  oflic^  rfa  iipwards,  during  which  time  she  got  abodt  one  guinea  and  a-half 
i  fcnwot.  |jy  keeping  fowls,  and  two  guineas  and  a-half  by  going  out  charing, 

and  taking  in  plain  work  ;  and  at  the  end  of  the  year,  her  ftther 
gave  her  lOs.  as  an  additional  recompence  for  her  having  gone 

to  reap  with  him  in  the  harvest  month. Ashhurst  J.  All  that 

is  necessary  to  give  a  settlement  under  these  statutes  is,  that  there 
should  be  a  hiring  for  a  year,  and  a  service  for  a  year.  As  to 
the  hiring  for  a  year,  it  is  only  necessary  to  read  the  words  of 
the  case  to  determine  it ;  it  states,  that  the  pauper's  father  ap 
plied  to  her  to  come  and  live  with  him  to  do  the  officer  fif  a  sffvBnl 

'9 
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Jbr  a  year  on  certain  terms,  which  she  agreed  to,  and  that  she  ninng  aaeer- 
came  accordingly  and  lived  rmth  him  in  pursuance  of  that  agree-  tmned;  tinhe 
menijbr  a  year.    The  objection  is,  that  this  is  no  hiring,  because  ^"^1*^^* 
the  sessions  have  not  stated  that  the  pauper  lived  as  an  hired  ser- 
vant ;  but  there  is  no  occasion  for  the  sessions  to  state  that  ex- 
pressly, if  it  sufficiently  appear  from  the  terms  of  the  contract ; 
now  in  the  present  case  that  does  appear.     Then  it  was  objected 
that  the  contract  was  not  binding ;  but  that  is  not  so,  she  was 
hired  to  do  all  the  offices  of  a  «ervant  for  a  year :  the  terms  of  Tl»«  contract 
the  contract  are  not  such  as  would  enable  the  pauper  absolutely  ™*^  ^  J®*"  ***• 
to  leave  her  father's  service,  but  only  to  do  particular  work  for  ^^  himself,'pro- 
her  own  benefit ;  she  was  first  bound  to  perform  all  his  work,  and  yided  he  be 
consistently  with  that,  she  was  at  liberty  to  gain  as  much  as  she  bound  to  do  all 
could  earn  by  her  own  labour  :  this  therefore  was  a  good  hiring  ^"  master's 
for  a  year.     And  as  to  the  service,  the  case  states  that  the  pauper  ^ 
lived  with  her  father  in  pursuance  of  the  agreement  for  a  year : 
this  is  by  no  means  like  the  Pittminster  case,  (ante^)  for  there, 

there  was  no  hiring  at  all  for  any  time. Grose  jf.     In  order 

to  gain  a  settlement  by  hiring  and  service,  there  must  undoubtedly 
be  a  hiring  for  a  year,  and  a  service  for  a  year.  But  in  the  hir- 
ing it  is  not  necessary  to  use  technical  terms ;  the  word  ^*  hiring** 
need  not  be  stated  on  the  case ;  it  is  sufficient  if  it  appear  thai  What  is  cvi- 
the  servant  agreed  to  servey  and  the  master  to  pay  Jbr  that  service^  ^^^  <>f  • 
Jbr  a  year.  Then  the  circumstance  of  the  father  being  the  mas-  *"°^' 
ter  ofhis  own  child  will  not  varjr  the  case ;  this  was  not  a  hiring 
generally  by  the  father  as  long  as  he  lived,  but  a  hiring  for  a  year 
expressly :  the  father  offered  the  pauper  certain  terms,  which  it 
is  stated  she  agreed  to  accept;  then  there  was  a  contract  between 
them  for  the  hiring ;  according  \o  the  terms  of  this  contract  she 
was  not  at  liberty  to  desert  ner  father's  service,  she  was  only 
permitted  to  do  what  other  work  she  could  consistently  with 
her  father's  service,  and  her  earning  besides  that  will  not  pre- 
vent its  being  considered  as  a  hiring  for  a  year.  And  as  to  the 
service,  it  is  expressly  stated  that  the  pauper  lived  with  her 
father  for  a  year  in  pursuance  of  that  agreement.  Both  orders 
quashed. 

Rex  v.  Stokesleyy    T.  86  Geo.S.     6  T.R.757.     2  Bott,  190.  If  a  person  go 
1  Nol.  P.  L.  309.    John  Pickering  and  his  wife  and  family  were  *°^*!«  ^»J*» » 
removed  from  Ovingham  to  StokeSey  ;  the  sessions  confirmed  the  ^ch'^d*  **t 
order,  and  stated  the  following  case  :  That  the  pauper  was  bom  under  any 
in  the  parish  of  Corbridge  in  Northumberland,  but  not  in  wedlock,  hiring/  and 
and  was  taken  by  his  mother  to  the  parish  of  Stamfordham  in  the  afVenrardsgo  to 
same  county,  and  was  kept  by  her  Uiere  till  she  died,  at  which  J*^  with  hina  at 
time  he  was  about  six  years  old  ;  he  then  went  to  live  with  her  n^^^nj.  f^^ 
brother  at  Mordon,  in  the  parish  of  Sedgefieldy  in  the  county  of  year. 
Durhamy  as  a  relation  and  not  under  any  hiring,  being  then  about 
seven  years  of  age  ;  his  said  uncle  farmed  above  40/.  a-year,  and 
set  him  to  driving  his  plough  soon  afler  he  went,  and  he  conti- 
nued working  at  the  farm  about  eight  years,  but  received  no 
wages  or  other  reward  except  meat  and  clothes,  and  he  and  his 
said  uncle  wrought  all  the  work  of  the  farm  during  the  last  three 
or  four  years  of  that  period  ;  the  pauper  having  some  difference 
with  his  uncle  a  little  before  Mau-day,  went  to  Darlington  hir- 
ing, and  there  hired  himself  to  mr.  Lax  of  Aircy  Holme,  to  be 
a  servant  in  husbandry  for  one  year,  and  served  the  same  at 
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Biting  oioer^  Aircy  Holm  accordingly  i  fihortly  before  the  end  of  this  lervice, 
^*"k'//  ^""^  ^®  received  a  letter  from  his  uncle,  requesting  his  return  to  Mor^ 
tmpbe  .  ^^^^  ^^^  saying  that  if  he  would  come  and  live  with  him  a$  before^ 

he  could  surely  make  it  as  good  or  better  for  him  than  a  coramon 
service.  During  the  year  he  was  with  Mr.  Lax,  his  uncle  had  do 
regular  hired  servant,  but  employed  a  d^y-labourer  to  do  such 
work  for  him  as  he  did  not  like  to  do  himself,  and  which  the 
pauper  used  regularly,  year  afler  year,  as  he  grew  in  strength, 
to  do  for  him  ;  agreeable  to  his  uncle's  request,  he  returned  to 
Mordon,  and  lived  with  him  there  about  three  years,  and  then 
went  with  his  uncle  to  Stokeslet/y  and  lived  with  him  there  about 
four  years  and  a  half,  during  all  which  time  he  performed  the 

freatest  part  of  the  work  of  the  farm,  as  his  uncle  at  that  time 
ept  no  other  servant,  and  was  an  elderly  infirm  man  ;  when  the 
pauper  returned  to  his  uncle  he  made  no  agreement  with  him, 
either  for  what  time  or  for  what  consideration  he  should  serve 
him,  but  his  uncle  often  promised  him,  if  he  would  stay  with  him 
for  his  life,  he  would  leave  him  his  stock,  crop,  and  farm,  as  his 
own ;  his  uncle's  son  having  got  a  good  place,  and  being  weU  pro- 
vided for ;  his  uncle  of  course  found  him  meat  and  clothes,  and 
used  to  give  him  a  few  shillings  when  he  went  from  home,  but 
nothing  more ;  he  left  his  uncle  about  MariinmaSf  and  believed 
himself  at  liberty  to  leave  him  at  any  time :  he  soon  after  mar- 
ried,  and  had  not  gained  any  settlement  since ;  when  they  parted 
they  had  no  reckoning,  and  di4  not  part  friends.  —  Ld.  Kenyan 
Ante,  p.  S70.  C.  J.  The  argument  (viz.  that,  as  in  Rex  v,  Lyth^  if  there  be  a  ser- 
vice in  fact,  of  such  a  nature  as  that  usually  performed  by  hired 
servants,  it  is  presiunptive  evidence  whereon  to  found  a  con- 
Btructive  hiring ;  that  this  was  such  a  service ;  that  the  pauper 
was  solicited  to  go ;  that  he  was  independent  when  he  went  the 
second  time :)  addressed  to  us  might  nave  had  a  good  efiect  if 
addressed  to  the  quarter  sessions,  but  it  cannot  have  any  weight 
here,  because  the  facts  stated  in  the  special  case  negative  any 
hiring :  indeed  that  argument  applies  as  well  to  the  first  as  to  the 
second  service,  and  the  justices  have  expressly  said  that  there 
was  no  hiring  during  the  first  service :  they  also  state  that  bef(Mre 
the  pauper  returned  to  his  uncle,  the  latter  proposed  to  him, 
to  come  and  live  toith  him  as  before^  that  is,  in  the  same  relation. 
This  excludes  the  idea  of  any  hiring  for  a  year.  I  do  not  wish  to 
break  in  upon  those  cases  where  it  has  been  determined  that  a 
general  hiring  is  a  hiring  for  a  year,  or  that  a  hiring  under  cer- 
tain circumstances  may  be  presumed ;  and  if  the  justices  in  this 
case  had  found  that  there  was  a  yearly  hiring,  it  would  have  con* 
eluded  the  case ;  but  here  they  have  expressly  found  that  the  first 
service  was  not  under  any  hiring,  and  that  the  second  was  as  before^ 
and  we  cannot  contradict  these  facts,  and  introduce  our  own  con- 
jectures on  the  subject,  in  opposition  to  this  finding.  Order  of 
sessions  quashed. 
Antstanttos  Rex   v.  St.  MatthetoSf  Ipstvichf  JVf.  SO  Geo.  S.    S  T.  R»  449. 

waiter  at  an  inn  2  Bott^  188.  1  Nol.  P.  L.  310.  Edmund  StoUers  and  his  wife 
without^ree-  ^^re  removed  firom  St.  Nicholas  to  St.  Mattheto,  both  in  Ipsmck; 
«!2ir*  which  was  confirmed  at  the  sessions,  subject  to  the  omnion  of 

""  the  court  on  the  following  case :  About  five  years  ago  the  waiter 

belonging  to  5.  Ribbandsy  who  kept  an  inn  in  SS^.  M^Mkem's,  beiqg 
•    ill,  sent  for  the  pai^>ery  (who  was  thea  a  singlo  miii^  and  settled 
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iD  <S!^.  Nicholas)  to  assist  him  at  the  inn,  where  he  staid  as  helper  JJMng 
to  the  waiter  about  six  months,  and  then  went  away.  The  waiter  tamed  i  timt 
being  again  taken  ill,  sent  to  the  pauper  to  help  him,  which  he  *"*/^*^- 
did ;  and  he  continued  in  the  inn  as  boot-catcher  for  nineteen 
months,  during  which  time  he  lodged  and  boarded  there,  and 
was  to  be  satisfied  by  the  gentlemen  who  came  to  the  house. 
Ribbands  knew  of  his  being  there  the  night  after  he  came,  but 
nothing  passed  between  him  and  the  pauper  at  the  time.  The 
waiter  who  sent  for  the  pauper  continued  in  the  service  of  Rib» 
bands  till  about  July  in  the  next  year,  when  he  went  away,  and 
the  pauper  continued  there  till  the  Christmas  foUowing,  when 
Ribbands  and  the  pauper  having  some  dispute,  Ribbands  told  him 
to  go  away,  upon  which  he  asked  for  something  for  the  time  he 
had  been  there:  Ribbands  replied,  he  should  not  give  him  any 
thing,  as  he  had  made  no  agreement  with  him ;  but  on  being 
pressed  again  to  consider  his  situation,  he  not  having  any  thing 
to  help  himself.  Ribbands  gave  him  two  suineas,  and  the  pauper 
then  left  the  house.  The  pauper  considered  himself  not  as  a 
servant  to  Ribbands,  but  as  assistant  to  the  waiter,  and  thought 
himself  at  liberty  to  go  away  when  he  pleased ;  he  saw  Ribbands 
sometimes,  who,  if  a  guest  wanted  his  boots,  told  the  pauper  to 
get  them,  and  at  other  times  sent  him  on  errands.  —  Ld.  Ken" 
uon  C.  J.  There  never  was  a  case  like  the  present,  in  which  a 
niring  was  presumed  by  retrospect.  In  the  case  indeed  of 
Rex  V.  New  Windsor  (a),  a  conditional  hiring  with  a  proper  ser-  (o)  Poit. 
vice  was  held  sufficient  to  gain  a  settlement ;  but  there  was  an 
express  hiring  by  the  master  when  the  pauper  first  entered  into 
the  service.  To  some  of  the  positions  which  have  been  laid  down 
at  the  bar  I  perfectly  accede ;  as  that  there  is  no  necessity  for  an 
hiring  l>y  the  master  himself:  that  if  there  be  an  hiring,  it  shall 
be  presumed  an  hiring  for  a  year,  unless  something  appear  to 
shew  that  the  contrary  was  intended ;  and  that  wages  are  not 
necessary  to  confer  a  settlement  on  the  servant.  But  the  found- 
ation of  the  argument  here  is,  that  the  pauper  was  the  servant 
of  Ribbands  :  now  that  is  expressly  negatived  by  the  facts  of  the 
case.  For  it  is  stated  that  the  waiter,  being  ill,  sent  for  the 
pauper,  who  went  as  helper  to  the  njaiter ;  and  after  staying 
there  six  months,  went  away ;  and  that  the  waiter  being  after- 
wards taken  ill  again,  sent  for  the  pauper,  who  went  a  second 
time  to  perform  the  business  for  the  waiter.  And  here  the  ques- 
tion arises,  upon  the  determination  of  which  this  case  must 
turn  —  In  what  situation  the  pauper  was  at  that  time  ?  The 
case  states,  that  he  came  there  as  helper  to  the  waiter-;  and  there 
is  nothing  in  the  case  fi'om  whence  we  can  infer  that  he  was  the 
servant  of  Ribbands*  Therefore,  down  to  the  time  when  the 
waiter  went  away,  it  is  impossible  to  say  that  there  was  any  agree- 
ment between  Ribbands  and  the  pauper.  It  is  true  that  we  can- 
not refer  the  last  six  months  of  ttie  pauper's  service  to  any  thing 
but  a  contract  with  Ribbands ;  but  iheX  is  not  sufficient  to  give 
a  settlement.  If  indeed  the  pauper  had  been  before  in  Ribbands* 
service,  and  had  then  lived  under  a  yearly  hiring,  making  in  the 
whole  a  year's  service,  that  would  have  gained  him  a  setUemait. 
But  here  was  no  contract  with  Ribbands,  either  express  or  implied, 
until  the  last  six  months.  The  case  of  Rex  y*  WeyhiU,  ante,  269.  is 
not  unlike  this  \  there  indeed  the  pauper  was  taken  out  of  cba- 
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Yearly  hiring  i  rity  ;  but  in  that,  as  well  as  in  the  present  case,  the  pauper  was 
jmrticular  time  taken  in  such  a  situation  as  excludes  an  hiring  by  die  master. 
of  service.  j^  cases  where  the  nature  of  the  service  implies  an  hiring,  the 

Implication.        Court  will  raise  such  implication  ;  but  the  nature  of  the  service 

here  implies  the  reverse.     Small  circumstances  indeed  have  been 

held  sufficient  to  raise  a  contract ;  as  where  the  master  told  the 

Ante,  p  276.       pauper  "to  go  into  Ned  HilVs  place,"  it  appearing  that  Aerf 

Hiil  had  lived  there  as  a  yearly  servant ;  but  it  is  to  be  observed 
that  in  that  case  there  was  some  conversation  between  the  master 
and  the  servant  respecting  the  contract,  but  here  there  was  none. 
—  Orders  quashed. 
A  person's  Rex  v.  SU  Peter  s^  in  Dorchester,  M.  4  Geo.  3.  Burr,  S.  C.518. 

agreeing  to  live  \  Blac.  Rep.^^.  2  Bott,  197.  I  Nol.  P.  L.\S3^.  The  pauper,  JoA« 
with  his  *^^P-^  Milwoody  made  an  agreement  with  his  step-father,  to  live  with 
with  him  r  and  ^^"^  ^^  ^*8  house,  to  work  with  him  at  his  trade  of  a  button- 
to  be  paid  at  a  maker,  and  to  be  paid  at  the  rate  of  one  penny  for  every  gross 
certain  rate  for  of  buttons  he  should  make,  deducting  at  the  rate  of  5s.  a-week 
what  he  Rliould  foj.  }jig  meat,  drink,  washing,  and  lodging.  Under  this  agree- 
do,  18  not  a  ge-  j^gj^^  j^^  lived  with  him  four  or  five  years  in  the  parish  of  Holy 
»jeAr, '"  ^  Trinity.  —  By  Ld.  Mansfield  C.  J.  This  is  the  case  of  a  work- 
Hiring  to  work  man  hired  to  work  by  the  piece.  It  is  not  like  any  of  the  cases 
hy  the  piece.       where  there  was  a  hiring  for  a  year.     Indeed,  hiring  in  general 

and  indefinitely  give&  a  presumption  of  a  hiring  for  a  year,  where 
the  nature  of  the  service  and  subsequent  facts  concur  to  render 
it  probable  that  it  was  so  meant.  But  the  nature  of  the  present 
service  is  quite  otherwise.  It  is  very  clear  in  this  case,  that 
there  was  no  hiring  for  a  year,  express  or  implied. 

Yet  in  Rex  v.  Alton,  24  Geo.  S.  {post.)  Cald.  424.  1  Nol.  P.L.  370. 
It  was  held  that  where  one'  made  ah  agreement  with  his  uncle  to 
work  in  his  trade  by  the  piece,  and  to  be  paid  by  the  piece  for 
what  he  should  earn,  it  was  a  general  hiring,  and  equivalent  to  a 
hiring  for  a  year. 

firing  foi:  a  |iear,  tmtier  parttculnt  cottiririottit  a0  to 

Hiring  for  a  Rex\.  King's  Norton,  T.  IS  Sf  U  Geo.  2.  2  Stra.  11S9.  2  Sess. 

year  to  spin         Ca.  146.     Burr.  S.  C.  152.     2  Bott,  209.     1  Nol.  P.  L.  838. 

^"^6*^"!^  wSl'^  ^^^  ^^^^^  ^^  ^^^^^  ^^^  *  y®*'  ^^  ^V^^  y^™  *^  eighteen- 
^aln^aMsule-^  pence  a  stone,  and  was  to  provide  herself  with  meat,  drink, 
ment.  washing  and  lodging  where  she  pleased.     She  spun  for  her  mas- 

ter the  whole  year,  and  boarded  and  lodged  at  her  masters,  al- 
lowing 2j.  a-week  for  the  same :  —  By  the  Court :  This  case 
hath  all  the  requisites  of  the  statute,  and  is  a  good  settlement. 
For  in  fact  here  is  a  hiring  and  a  service  for  a  year.  And  whe- 
ther she  was  paid  by  the  year,  or  by  the  quantity  of  her  work 
was  immaterial. 
A  hiring  "  for  a      jj^^.  y.  Birmingham,  H.  20  Geo.  3.  Doug.  333.  Cold.  11.  2  BoiU 

«^5*at »  ^^^'  ^  ^^^'  ^'  ^-  ^*^-  ^^^"  ^^^'  ^^^-  ^^^'  "^^  ^^®  ^^^'  ^*^ 
mucli  per  gross,  Thomas  Baker  was  hired  in  the  parish  of  Birmingham,  by  John 

*'  good  earn        Jennings,  a  wood-screw-maker,  for.  a  year,  "good  earn  good  hire. 

good  hire,"  wUl  to  work  for  him  and  no  other  master,  to  make  screws  at  so  much 

£ain  a  eetUe-      per  gross :  and  this  was  all  that  passed  upon  the  hiring ;  "Hw} 

"°^^  persona  are  often  hired  at  Birmingham  under  tlie  terms  *  good 
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earn,  good  hire,'  the  meaning  of  which  is,  that  their  pay  is  to  ^'"^''  ^^ 
depend  upon  their  work.  Baker  had  no  wages;  he  was  to  have  omonsofsmtce, 
what  he  got.  If  he  got  nothing  he  was  to  hate  nothing.  His 
master  had  no  business  but  that  of  a  screw-maker.  He  was  to 
work  in  his  master's  shop,  and  do  no  other  work«  He  served  a 
year  under  the  hiring,  and  during  the  year  sometimes  lodged 
with  his  master,  sometimes  in  another  house  in  the  parish>  and 
when  he  lodged  with  his  master  he  paid  him  for  his  diet  and  lodg- 
ing. He  sometimes  absented  himself  to  drink  or  play,  for  a  week 
or  fortnight,  and  never  asked  his  master's  lea\  e  for  such  absence. 
His  master,  on  his  return,  was  angry,  and  checked  him,  but 
always  received  him  again.  During  such  absence,  he  never 
worked  for  his  master  or  any  other  person.  And  it  is  generally 
understood  at  Birmingham^  that  persons  hired  to  work  in  shops, 
under  the  above  terms,  may  occasionally  absent  themselves,  but 
cannot  work  for  another  master.  The  Court  considered  that  this 
was  a  good  hiring  and  service. 

RexY.  Woodkursty  H,5S  Geo.S.  I  B.  Sf  A,  325.  Removal  from  HiHng  to 
St»  Ives  to  Woodhurst  in  Huntingdonshire :  the  sessions  confirmed  make  a  cer. 
the  order,  subject  to  the  opinion  of  the  Court  of  K.  B.  on  the  Jain  quantity  of 
following  case.  In  the  year  1809,  George  Herd^  the  pauper,  ^^^Y"*^***" 
being  legally  settled  in  IVoodhurst  in  the  county  of  Huntingdon 
and  unmarried,  was  afterwards  hired  by  WiUiam  Margetts  of 
Sim  Ives  in  the  said  county,  brickmaker,  to  work  in  St,  Ives  under 
a  written  agreement,  which  Mr.  Margetts  states  to  be  lost,  and  to 
be  as  follows :  "  I  George  Herd  have  this  day  agreed  to  serve 
William  Margetts  as  a  brickmaker  from  Michaelmas  to  Michaelnms 
againv  The  said  George  Herd  engages  to  make  70,000  bricks  at 
so  much  for  digging  and  turning,  so  much  for  moulding  and 
making,  and  so  much  for  running  to  the  kiln  J'  This  was  all  the 
contract ;  nothing  was  said  as  to  the  time  he  was  to  begin  to  dig ; 
he  probably  began  in  November,  and  then  worked  on  the  said 
kilns  under  that  contract,  not  having  finished  his  70,000  bricks 
till  after  Michaelmas  following.  It  appeared  from  the  evidence 
of  the  master  ^and  pauper,  that  as  soon  as  the  paupe^  had  made 
the  70,000  bricks  according  to  his  contract,  his  master  had-  no 
controul  over  him,  and  he  mieht  go  where  he  pleased,  even  if 
it  was  a  month  before  Michadmas,  and  if  he  stopped  and  made 
more  than  70,000  bricks  he  was  to  be  paid  for  them,  and  the 
master  could  set  him  to  no  other  work  than  brickmaking.  Afler 
argument.  Lord  Ellenhorough  C.  J.  said,,  there  was  not  a  contract 
which,  properly  speaking,  had  relation  to  time,  llie  pauper  en- 
gages to  serve  only  until  a  particular  job  be  done  :  if  the  bricks 
were  made  before  the  year  expired  his  service  would  terminate. 
So  that  unless  he  finished  the  last  brick  exactly  at  the  year's 
end,  whidi  would  be  very  improbable,  he  would  not  serve  for  a 
year.  It  is  therefore  only  a  contract  for  that  individual  job,  and 
the  introduction  of  time  into  the  agreement  is  wholly  irrelevant. 
—  Order  of  sessions  confirmed. 

Rex  V.  Cokishall,   E.  S3  Geo.S.    5  T.  R.  193.    2  BoH,  228^  If  one  be 
1  NoL  P.  JL.  480.    At  Lady-day,   1785,  the  pauper  being  about  clubbed  for 
eighteen  years  of.  age,  and  a  bricklayer's  labourer,  and  settled  at  ^™®  ^^'  *^ 
Horsteqd,  was  clubbed  with  John  Rdfe  of-  CaltishaU,  for  three  trade"and*con- 
years,  at  6s,  per  week  the  first  year,  7^.  the  second  year,  and  8«.  timet  to  do  aoy 
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IktrHeubr  em-  the  third  year ;  to  board,  lodge,  and  wash  for  himaelf ;  he  was  to 
dUiofu  of  terviee.  be  taught  the  trade  of  a  bricklayer.  An  agreement  in  writing 
work  be  way  be  was  to  be  prepared  for  three  years,  but  was  never  done.  The 
set  about,  it  is  a  pauper  served  two  years  and  upwards,  and  then  upon  some  dif- 
good  yearly  ference,  his  master  and  he  consented  to  part.  No  premium  was 
biring.  piy^  by  the  pauper  to  Rolfe,    The  pauper  was  to  do  any  toork 

Rolfe  set  him  about,  and  was  not  to  be  absent  from  his  business 
during  any  part  of  the  time.  —  Ld.  Kent/on  C.  J.  said,  that  it  was 
impossible  to  raise  a  doubt  upon  the  case;  for  that  the  conclud- 
ing part  of  it,  which  stated  that  "  the  pauper  was  to  do  any  work 
his  master  set  him  about,"  was  decisive  to  shew  that  he  must  be 
considered  as  a  hired  servant;  and  that  although  one  of  hia  ob- 
jects was  to  learn  a  trade,  that  was  deemed  equivalent  to  part  of 
his  wages. 
So  if  there  be  a       Rex  v.  Martham,    H.  41  Geo.  S.    1  East,  239.    2  Bott,   228. 
^ipulation  in      j  j^^  p^  j^^  33g,  4,3!^    ^^  clubbed  with  B.  a  bricklayer,  (which 
dedwcT^im^    signifies  serving  another  for  the  purpose  of  .learning  a  trade)  for 
for  illDewl&c.     three  years  at  a  certain  rate  of  weekly  wa^es,  to  learn  the  trade  of 
and  an  agree-      a  bricklayer,  and  to  do  any  other  work  his  master  might  set  him 
ment  to  do  any   about,  with  a  proviso,  that  if  he  were  prevented  from  worki^  by 
®*?®'  T®*  **®     bad  weather,  illness,  or  want  of  employment,  there  should  be  a 
2^^     "^       proportionable  deduction  of  wages :  it  was  holden  that  A,  gained 

a  settlement  by  serving  a  year  under  that  hiring,  though  occa- 
sional deductions  on 'those  accounts  were  made.    The  case  was 
decided  upon  the  foregoine  case  of  Rex  v.  Coltishalk 
After  hmng  Rex  v.  Inhabitants  of  Shinfield,  M.  52  Geo.  S.     14  East^  541. 

hinuelf  fora       Bott,  Cont.  152.    1  Nd.  P.  L.  314.  370.  484.  Martha  Lanesbury 
y^  ^  A*"    '-  ^^  removed  from  St.  Giles's  in  Reading,  toShinfidd  in  the  county 
Mrentered^to  of  Berks,  and  the  order  was  coilfirmed  by  the  sessions,  (subject,  Ac) 
awritten  con-     Case.  —  The  pauper's  husband,  Richard  Lanesbury,  in  June^  1806, 
tiact  funstamp-   (before  his  marriage,)  being  then  a  minor,  hired  himself  for  a  year  to 
ed  and  without   James  Palmer  of  Shinfield,  brickmaker,  and  continued  from  that 
anls)  10  senre     ^^^  upwards  of  a  year  in  Palmer's  service.    On  29th  September, 
thiJeyowsy^to    ^^06,  the  pauper's  husband    (being  still  a  minor)  and  Palmer 
learn  to  make     Signed  the  followinK  affreement  on  unstamped  paper,  and  not  un- 
bricki.    Held    der  seals,  und^  whi(£  the  pauper's  huscMuid  served  the  whole 
to  be  a  new        three  years ;   **  A  memorandum  and  agreement  between  James 
^  Ution*^  fmMr  ^^^^  ^^  Richard  Lanesbury ;  this  agreement  made  the  29th 
teMdammntT  ®^  September,  1806,  between  James  Palmer,  brickmaker,  of  Shin- 
field  in  the  county  of  Berks,  and  Richard  Lanesbury  of  Sonning, 
&€•  I  Richard  Lanesbury  do  hereby  covenant  and  agree  to  serve 
James  Palmer  for  three  years  to  learn  to  make  bricks,  aad'the 
art  of  bumine,  on  condition  of  the  said  James  Palmers  finding  me 
the  said  Richard  Lanesbury  sufficient  victuals,  drink,  lodeing,  and 
clothes,  and  to  be  decently  clothed  in  the  habit  of  a  working-man 
at  the  expiration  of  the  three  years,  on  condition  of  my  helping 
to  attend  the  kiln  on  nights :    Whereas  I  have  hereunto  set  my 
hand  this  29th  of  September,  1806.    (Signed)  Richard  Lanesbury, 
and  attested  by  two  witnesses.    And  in  the  margin  of  the  paper, 
near. the  attestation,  was  written,  <^  I  James  Palmer  consenting  to 
the  above  agreement."    The  appellants  produced  Richard  Lanes- 
hurtfs  mother,  who  swore  that  Palmen  came  to  her  and  asked  her 
if  sne  had  any  objection  to  her  son  being  apprenticed  to  him, 
and  she  said,  **  No."  —  After  argument.  -^  Lord  Etlesiboroiigk 

16 
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C.  J.     This  was  the  case  of  a  person  who,  though  a  minor,  had  PfxrHeuhr  evnr 
power  to  contract  for  a  hiring  and  service  to  another,  or  as  dUunuoftendce, 
an  apprentice,  (as  in  Drury  v.  Drury^   cited  in  2  Term.   Rep*  R.  ▼.  Shinfield. 
161.)  Quacunque  vid  data,   the   pauper  gained  a  settlement  m 
Shinfield ;    for    if   the    instrument    were    invalid    as    being   a 
fraud  upon  the  law,  it  is  clear  that  there  was  no  good  appren- 
ticeship created,    because  it   was  not    created  in   the   manner 
prescribed  by  the  law ;  and  if  invalid  and  not  receivable  in  evi- 
dence, what  is  there  to  do  away  the  former  contract  of  hiring  for 
a  year  ?  But  supposing  it  to  be  valid  and  not  operating  as  an  ap- 
prenticeship, but  as  a  hiring  in  the  relation  of  master  and  ser- 
vant, what  is  this  but  the  case  of  a  continuing  service  operating 
under  a  new  contract  of  hiring,  merely  superadding  other  terms 
whereby  the  servant  was  to  have  food  and  clothing  provided  for 
him  in  the  manner  stated,  and  an  opportunity  of  learning  the 
trade  of  his  master,  instead  of  seeking  for  a  compensation  for 
his  service  upon  a  quantum  meruit.    It  is  therefore  unnecessary  to 
determine  whether  or  not  this  was  a  good  contract  of  hiring  and 
service  as  created  by  the  wiitten  instrument.     And  all  the  cases 
cited  by  the  appellant's  counsel  differ  from  the  present,  because 
ID  none  of  them  was  there  a  good  contract  of  hiring  and  service, 
independent  of  the  imperfect  contract  of  apprenticeship  in  dis- 
pute.   But  here  there  was  an  original  perfect  contract  of  hiring 
and  service,  which  was  not  debated  by  an  invalid  instrument. 
With  respect,  however,  to  the  case  of  Rex  v.  Little  Bolton^  the 
Court,  in  the  case  of  Rex  v.  Eccleston,  considered  it  as  a  sub- 
sisting authority,  whatever  question  there  might  have  been  upon 
the  subject  at  first,  and  I  think  the  convenience  of  the  thing  is  in 
support  of  it,  but  it  is  not  necessary  now  to  discuss  that  point. 
—  Grose  J.     Here  there  was  originally  a  good  contract  of  hiring 
and  service,  and  that  was   not  done   away  with   by  the   sub- 
sequent instrument,  whereby  the  parties  merely  prolonged  the 
duration  of  the  contract,   and  fixed  the  compensation  to  be 
made  by  the  master  for  the  service.  —  i>  JS/anc  J.    This  case 
is  distinguishable  from  all  the  former  cases  in  which  the  ques- 
tion has  been,  whether  the  contract  was  to  serve  as  an  ap- 
prentice, or  as  a  hired  servant;  where  if  the  Court  considered 
that  the  contract  was  to  serve  as  an  apprentice  it  could  not 
enure  to  give  a  settlement,  as  in  the  case  of  an  hired  servant, 
for  in  none  of  those  cases  was  there  any  valid  contract  of  hiring  ^ 
and  service  existing  before,  independent  of  the  instrument  in 
question.     But  here  the  husband  of  the  pauper  had  first  entered 
into  a  good  contract  by  parol,  as  a  hired  servant  for  a  year,  and 
pending  that  contract  he  and  his  master  entered  into  a  written 
agreement,  by  which  it  is  contended  that  the  parties  meant  to  con- 
tract for  an  apprenticeship,  and  that  this,  though  invalid  for  the  pur- 
pose of  creating  an  apprenticeship,  yet  changed  the  nature  of  the 
service  under  the  former  hiring  into  a  service  as  an  apprentice, 
and  therefore  prevented  the  gaining  of  a  settlement  as  a  hired 
servant.  —  But  I  do  not  accede  to  that  argument;  because,  if 
there  were  at  one  time  a  subsisting  valid  contract  of  hiring  and 
service  forayear,  and  pending  that  the  parties  enter  into  an  invalid 
agreement,  I  do  not  see  how  that  can  do  away  the  former  valid 
contract.    But  even  upon  the  construction  of  the  written  instru- 
ment itself  I  do  not  think  that  it  is  to  be  taken  as  a  contract  of 
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Particvlar  Qim-  apprenticeship.  In  all  the  former  cases  where  the  instrument  in 
anions  ifservice.  question  has  been  so  construed,  it  has  been  stated,  that  the  parties 
R.  ▼.  Shinfield.  intended  to  contract  in  tlie  relation  of  master  and  apprentice, 

only  they  had  contracted  informally,  in  order  to  avoid  the  stamp 
duties.     But  here  the  contract  is  for  Lanesbury  to  serve  Palmer 
for  three  years,  to  learn  the  art  of  a  brickmaker,  on  condition  of 
Palmers  finding  him  in  board,  lodging,  and  clothes ;  there  is  no 
contract  by  the  master  to  teach  him,  but  only  for  the  boy  to  have 
the  opportunity   of  learning   the   business.     It  is  said,  that  no 
wages  are  reserved,  but  that  is  no  more  than  what  often  happeniB 
with  boys  at  service,  they  get  less  at  first,  because  they  must  first 
learn  their  business  before  they  can  be  of  use  to  their  masters  in 
it.     Then,  though  it  is  stated  here  that  the  boy  was  to  serve  his 
master  to  learn  his  business,  that  would  not  prevent  it  from  ope- 
rating as  a  contract  of  hiring  and  service.     I  do  not  think,  there- 
fore, that  this  was  in  the   terms  of  it  an  agreement  for  an  ap- 
prenticeship, so  as  to  supersede  the  former  contract   of  hiring 
and  service.  But  even  if  it  were  intended  as  an  apprenticeship,  yet 
the  instrument  being  invalid,  would  not  supersede  the  former  valid 
contract.  —  Bayley  J.  I  consider  the  instrument  as  a  contract  of 
service,  and  not  as  an  apprenticeship.   There  was  an  original  good 
contract  for  a  year  between  the  parties  as  master  and  servant 
generally,  and  after  three  months'  service  generally  under  it,  they 
entered  into  a  new  agreement  by  which  the  boy  was  to  serve  his 
master  for  three  years,  not  generally,  but  to  learn  to  make  bricks 
and  the  art  of  burning,  upon  condition  of  being  found  in  board, 
lodging,  and  clothes.  The  meaning  of  the  parties,  therefore,  was, 
that  the  general  service  before  contracted  for  should  be  restrained 
to  such  service  as  would  enable  the  boy  to  learn  his  master's 
business.    If  an  apprenticeship  had  been  intended,  there  would 
have  been  words  introduced  into   the   agreement  binding  the 
master  to  teach  the  boy,  and  there  being  no  such  words  of  obli- 
gation on  the  master,  and  the  written  contract  not  having  the 
ordinary  words  of  binding  to  serve  as  an  apprentice,  and  the 
intent  of  the  parties,  as  collected  from  the  terms  of  it  being  at 
least  equivocal,  we  are  warranted  by  the  cases  in  saying,  that 
the  object   of  it  was  merely  to   confine   the  general    service, 
before  contracted  for,  to  such  parts  of  the  master's  employ  as 
would  enable  the  boy  to  learn  his  business.    If  this,  therefore, 
was  to  give  an  extraordinary  benefit  to  the  servant,  the  master 
might  well  stipulate  for  receiving  such  service  without  the  pay- 
ment of  wages.  —  Orders  confirmed. 
A  wUal  con.         Rex  V.  Burbach,  E.  53  Geo.  3.  1  M.  Sf  S.  370.  Boity  Coni.  155. 
tnct  by  the  fa-    j  jy^^  p^  j^^  4.gY.     The  sessions  for  the  county  of  Leicester  dis- 
Sould*l^rk*'°  charged  an  order  for  the  removal  of  Mary,  the  wife  of  WiUiam 
^ith  mnotheras    Timpson,  and  her  infant  child,  from  the  parish  of  Burbach  to  the 
a  frmcne  knitter   parish  of  S/.  Mary,  Birmingham,  subject,  &c.  Case :  The  paupers 
for  2  years  to      husband  was  born  at  Birmingham,  where  his  father  was  legally 
•^^^^JJ****  j^      settled.     The  pauper's  husband  being  then  unmarried,  and  having 
alSTtToirm^    no  child,  his  father  made  a  verbal  agreement  with  one  Richard 
terSi.  per  week  Palmer  of   Burbach^  in  the   county   of  Leicester,  frarae-work- 
for  instruction    knitter,  that  his  son  should  be  with  him  (Palmer)  and  should 
and  the  use  of  a  work  with  him  for  two  years,  and  have  what  he  got,  and  that  he 
franieandstand.  should  allow  two  shillings  j^er  week  out  of  his  gains  to  Poltneff 
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viz.  one  ahiffin^  for  hiB  {Palmer's)  teachiag  Ida  tkfe  btiabeM  of  a  Pa^ktiareon^ 
fTame-work4auUer,  niae-pence  for  the  rent  of  a  frame,  and  three-  <'^'»'"»*?f  ^««»»» 
pence  for  the  standing  of  the  frame.    Nothing  was  said  about  his  ^.opntnctof 
being  an  apprentice.    The  pauper's  husband  went  and  senred  ^{""^^Jjjlfof 
Pahaer  for  two  years  at  his  house  in  Burbach^   and  had  what  I^!^ticahip' 
he  earned  after  the  two  shillings  ver  week  were  deducted  by  and  that  the 
Pdmer^  who  found  a  frame  and  aU  materials^  but  the  paupera  loiift  having 
liusbftDd  paid  for  the  needles  himself;  and  in  regular  work  he  ^^^^  ^^^  ^^ 
earned  about  ten  shillings /mt  week.    The  pauper's  husband  had  ^*J^*|S|]^ 
DO  light  to  work  for  any  body  else  in  Palmer  s  frame,  nor  did  he  do  ^^  watSSu 
so  to  Palmer's  knowledge ;  he  received  no  wages,  and  boarded 
and  slept  all  the  time  at  the  house  of  his  father  and  mother  in 
Bftrbacky  where  he  also  had  his  washing  done  for  him ;  and  he 
did  not  do  any  act  as  a  servant  for  Palmer  by  his  order ;  and 
on  Sundays  he  was  at  his  father's  house.  —  After  argument.    Ld. 
EJknhorou^   C.  J.     The  ground  of  argument  tSken  is,    that 
the  father  was  the  contracting  party,  and  could  not  bind  the  son. 
It  certainly  cannot  be  contended  that  the  son  would  at  all  events 
be  bound  by  the  contract  of  the  father;  but  in  every  case  if  a 
contract  be  made  by  a  person  standing  in  a  peculiar  relation  to 
another,  on  his  behalf  and  for  hia  benefit,  and  that  other  per- 
fonns  hjs  part  of  the  contract,  there  is  no  authority  which  should 
restrain  me  from  leaving  to  the  jury  whether  he  did  not  adopt  the 
contract.    It  seems  absurd  to  say  that  if  a  party  contract  on  my 
behalf  that  I  should  do  work,  and  I  do  it,  that  the  rule  of  <mnu 
roiikabiiio  does  not  apply.     Every  iury  upon  such   a  question 
would  find  a  previous  mandatum  evidenced  by  the  service  after- 
wards.   Here  the  son  is  acting  as  servant ;  but  if  it  were  doubt- 
fill,  the  sessions  have    drawn   the    conclusion,   and  have  not 
submitted  to  us  any  question  whether  he  was  bound  by  the  con- 
tract.   The  question  then  is,  whether  this  is  a  contract  of  hiring 
and  service,  or  of  apprenticeship.     It  certainly  cannot  be  called 
an  apprenticeship,  nor  does  it  bear  any  of  its  rorms ;  for  although 
there  is  mention  of  an  allowance  to  be  made  by  the  son  on  account 
of  the  master's  teaching  him  the  business,  yet  that  is  not  peculiar 
to  the  contract  of  apprenticeship :  it  enters  into  the  contemplation 
of  almost  every  contract  of  hiring  and  service  how  far  the  servant 
has  learnt  his  art,  or  stands  in  need  of  farther  instruction ;  and 
accordmg  to  his  proficiency  a  consideration  is  made  in  the  rate 
of  wages.    It  is  the  measure  to  which  each  party  resorts  in  ap- 
portioniog  the  compensation ;  and  if  the  circumstance  of  the  ser- 
vant's having  to  learn  his  art  is  to  make  a  difference,  it  would 
change  the  nature  of  most  contracts  of  hiring  and  service,  even 
in  the  meanest  situations,  into  that  of  an  ^prentioeship.    As  to 
^  V.  LUUe  Bokon,  without  saying  whether  one  quite  approves 
^  principle  of  that  case,  it  is  enough  to  say  that  the  Court  has 
been  so  much  in  the  habit  of  acting  upon  that  decbion  that  it 
would  now  be  dangerous  to  set  it  aside.    I  do  not  say  that  if  that 
c^tte  were  erroneous  and  wholly  destitute  of  legal  foundation,  it 
would  not  be  right  to  set  it  aside ;  but  if  it  stands  on  plausible 
grounds,  it  ought  not  to  be  canvassed  too  nicely.    This  case  is 
•tronger  than  Rex  v.  Little  Bolton  ;  there  the  master  agreed  to 
*<^  the  pauper  if  he  would  work  with  him  two  years  and  a  half 
or  three  years;  bo  that  the  teaching  was  of  the  very  essence  of 
VOL,  ly.  u 
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JjT'*^^  ^'    the  contract.   Here  there  is  no  express  contract  by  the  master  to 
tfuunuofiimci.  ^^^Yi,  ^^jy  ^^  allowance  by  the  servant  out  of  the  earnings  for 

teaching,  which  perhaps  may  amount  to  an  implied  one.    I  will 
not  say  that  an  action  might  not  be  maintained  upon  this  contract 
for  not  teaching,  although  upon  a  demurrer  to  a  dedaration 
framed  upon  it  £ere  might  be  difficulty.   Admitting  however  that 
such  a  contract  may  be  inferred,  it  is  by  no  means  so  dear  as 
assumed  in  argument :  and  even  if  it  were,  it  would  not  be  lo 
strong  as  Rex  v.  Little  Bokan,  which  was  an  express  contract 
There  Ld.  Mansfield  observed  upon  the  agreement,  not  sp^ng 
of  the  pauper  as  an  apprentice,  and  here  there  is  no  mention  of 
apprenticeship  except  as  far  as  learning  and  teaching  are  ingre- 
dients in  the  contract  of  apprenticeship,  #hich  they  are  also  in 
almost  every  contract  of  hlnng  and  service  regularly  entered  into. 
Therefore,  without  saying  that  Rex  v.  Little  Bokon  is  not  law,  we 
cannot  hold  that  this  is  not  a  good  hiring  and  service. —* 'Die 
other  judges  concurred.  —  Order  of  sessions  confirmed. 
P^rol  contract.        /j^^r  v.  Bilborough,  M.  58  Geo.  3.    I  B.  8^  A.  115.    Where  by 
ivc^noneyVor  *  V^^^  contract  the  master  agreed  to  teach  the  pauper  to  make 
tMching  pauper  Stockings  during  the  year  for  which  he  was  to   receive  twio 
to  make  ftocic-    guineas,  and  tJie  pauper  was  to  have  his  earnings,  paying  hii 
ingv.  master  for  the  use  of  the  frame,  &c.  and  the  pauper  continued  in 

the  service  a  year  and  a  half:  it  was  holden  that  the  pauper  did 
not  gain  a  settlement  by  hiring  and  service.  Ld.  Ellenoorou^ 
C.  J.  said,  in  this  case  the  pauper  never  contracted  to  serve  the 
master,  the  only  agreement  was,  that  the  master  should  teach  the 
1  M.  &  S.  37a  pauper  for  a  year.  In  Rex  v.  Burbach,  there  was  an  agreement 
Ante, 288.         on  the  part  of  the  pauper  to  work  for  two  years;  that  forms  an 

essential  distinction  between  the  two  cases. 
Hiring  from  Rex  V.  Netostead,  T.  10  Geo.  3.    Burr.  S.  C.  669.   «  Bott, 

Whitsuntide  to  237.  1  Nol.  P.  L.  820.  Frances  Dmoney  was  hired  at  mitsm- 
«iM«^Ue.  ^*^^  ^^^'  ^®  Thomas  HiU  at  Holy  Island,  to  serve  him  for  a 
ment,  though  J^^  ^^^^  ^^^  ^^  Whitsuntide  to  the  Whitsuntide  foUowinff,  at 
there  be  less  certain  wages.  She  entered  upon  the  said  service  accordingly  st 
than  365  days  Whitsuntide,  1767,  and  continued  therein  till  Whitsuntide,  1768, 
IB  thatpcnod.     ^hen  she  received  a  year's  wages  from  her  master  for  such  service. 

It  was  further  stated,  that  it  had  been  usual  in  the  country,  to  hire 
servants  from  Whitsuntide  to  Whitsuntide,  and  that  a  hiring  and 
service  from  Whitsuntide  to  Whitsuntide  had  always,  by  the  con- 
tracting parties,  been  deemed  a  year's  service;  and  aereeable 
thereto  the  master  had  always  paid  the  servant  a  full  year  s  wages 
for  such  service,  without  any  diminution  thereof  or  addition 
thereto,  and  without  making  any  distinction  or  difference,  whe- 
ther the  space  of  time  between  the  one  Whitsuntide  and  die  other 
consisted  of  more  or  less  than  365  days.  -—  It  was  argued  that  the 
space  of  time  between  Whitsuntide  1767  and  Whitsuntide  1768» 
being  less  than  a  year  (by  sixteen  days),  no  settlement  was  gained 
at  HoUf  Island  by  this  hiring  and  service,  being  both  of  them  in* 
complete ;  and  that  though  the  Court  have  sometimes  relaxed  a 
little  as  to  the  service,  yet  they  never  relaxed  as  to  the  hiring.— 
But  by  the  Court :  there  is  no  case  that  proves  the  absolute  ne- 
cessi^  that  the  hiring  should  be  for  exactly  365  days.  It  ii 
stated  to  be  the  usual  way  of  hiring  servants  in  that  oountrj, 
and  such  setvice  always  deemed  to  be  a  year's  service*— 'And 
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it  was  adjudged  that  this  hiring  and  service  were  suficieBt  to  ^^^^^bta 
gain  a  settlement.  5«^  m  the 

And  in  Rex  y.  Ulverstone,  E,  88  Geo.  8.    7  T.  R.  564..   2BoH,  **'*^* 
MS.  1  iVb/.  F.  L.  821.  841.      The  pauper,  being  legaUy  settled  ^  ^«h?»8»»  *• 
in  Ulveritone,  and  being  an  unmarried  woman,  was  hired  by  M.  l^bSbre  SL 
/ilbe/^^on  of //aiD^«a(/,  to  serve  him  from   WhUsuntide  1796  to  foUowlittWhit- 
Wkiisiinlide  1797.    She 'accordingly  entered  into  his  -service  on  tundAyibot 
Saturday  the  21st  of  Ma^j  1796,  and  continued  to  serve  him  in  '^^•'f  ""*»- 
Hawkshead  tiU  the  Thursday  before  the  following  WhiUunday,  ^^f^ 
being  IstJuite,  1797,  when  her  master  discharged  her,  she  being  ™"^^^y^ 
pegnant  of  a  bastard  child,  of  which  she  was  delivered  on  Ist  July 
following.    It  was  contended,  that  as  in  the  above  case  of  Rex  v. 
Newsteady  a  hiring  from  Whitsuntide  till  Whitsuntide^  although 
less  than  865  days,  was  holden  a  sufficient  hiring  for  a  year,  so 
that  where  it  appears  to  have  been  the  intent  of  the  parties  that 
the  hiring  should  be  according  to  such  ecclesiastical  division  of  the 
year,  the  parties  ought  to  be  holden  to  the  same  term  of  service 
in  order  to  gain  a  settlement,  although  it  happened  in  .this  case  to 
be  more  than  865  days ;  but  as  the  pauper  was  discharged  for  a 
legal  cause  before  Whitsuntide  happened  again,  she  could  not 
gain  a  settlement.  —  Ld.  Kenyan  C.  J.     The  case  is  too  plain  for 
argument.    The  only  question  is,  whether  a  service  for  more  than 
$65  days  is  not  a  service  for  a  year  ?  The  term  ecclesiastical  year 
is  altogether  new,  and  was  never  before  applied  to  this  subject:*-* 
and  it  was  held  that  a  settlement  was  gained. 

Coombe  v.   Westnoodhav^  H-  5  Geo.  1.     1  Sir.  148.     2  BtOt^  Hiring  two 
243.  1  NoL  P.  £.818.     Michaelmas  day  was  /on  Thursday^  and  ^7>«Aer  Ml- 
a  person  was  hired  upon  the  Saturday  following,  to  serve  till  ^JJ^mMf'Utb* 
Michaelmas :  and  it  was  held  to  be  insufficient  to  gain  a  settle-  MidiMimM 
ment,  being  not  a  fairing  for  a  year.  -  It  was  in  this  case  observed,  gains  no  lettle- 
that  there  must  first  be  a  hiring,  and  then  a  service;  and  not  ment. 
vice  versdf  a  service  and  then  a  hiring. 

Rex  V.  Harwood,    T.  20  Geo,  8.     Doug.  489.      Cald.   100.  Hiring  at  a  su- 
1  Nol.  P.L.  819.  820.     At  Otley  in  the  county  of  York,  there  is  tutefair,  if  for 
a  custom  for  servants  to  hire  by  the  year  at  two  different  statute-  ^  ^*"  •^y^w, 
days;  one  on  the  Fn'i^y  before  Old  Martinmas^  and  the  other  Sn^"^^^ 
on  the  Friday  next  sfter  old  Martinmas.    At  which  latter  sta-  such  a  hiringba 
tote-day,   they  always   hire  till  Qld  Martinmas  day  following,  €%utomary. 
which  by  the  custom  is  considered  as  hiring  for  a  year.     (Hd 
Martinmas  day,  in  1775,  was  on  a  Tuesday.    On  the  Friday  fol- 
lowing, beine  the  second  statute-day,  the  pauper  hired  till  Old 
Martinmas  oay  following,   and  served  that  time. — Ld.  Mant- 
Jield  was  absent.    The  other  three  judees  held  this  not  to  be  a 
sufficient  hiring  for  a  year.    And  Air.  J.  BvUer  said,  there. is  no 
case  where  a  hiring  upon  the  face  of  it  appears  to  be  for  less  than 
a  year,  in  which  the  Court  has  held  that  a  settlement  was  gained: 
and  it  would  be  dangerous  to  make  a  new  precedent  of  that  sort. 
—  And  the  reporter  takes  notice  of  the  case  of  Syderstone, 
{post.  292.)  ana  says,  that  in  that  case,  a  hiring  on  the  11th  of 
October,  ITlh  till  Old  Michadmas  day  177%  was  held  to  be  a 
m^dent  hiring,  though  there  was  nothing  stated  of  any  custom 
or  usaffe. 

And  in  Rex  v.  StandM  Massey,  H.  49  Xxeo.  8.    10  East,  576. 
Bait,  eant.  188.     1  Not.  P.  h.  819.  821.     Onga^  statute-fiur  is 
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hdd  yearly  on  the  day  after  OU  Michaehnoij  except  when  Old 
Michaelmas  day  falls  upon  a  Saturday^  and  then,  on  the  follow- 
ing  Monday.  At  Ongar  fair  1806»  held  on  a  Monday^  which 
was  two  days  after  OM  Michaelmas  in  that  year,  the  pauoer  was 
hired  to  serve  W.C.Jrom  the  fair»datf  till  the  Old  Michadmas 
day  following:  and  the  Court  held  without  argument  that  no 
settlement  could  be  gained  under  such  a  hiring,  and  that  it  was 
in  no  manner  similar  to  a  hiring  from  a  moveable  feast  in  one  year, 
to  the  same  moveable  feast  in  another :  and '  they  said  that  the 
cases  had  gone  fhr  enough  upon  this  sulnect* 

Rex  v.  Navestockf  M.  IS  Geo.  S.  Burr.  S.  C.  719.  2  Bott, 
238.  1  Nol.  P.  L.  S2a.  <<  Thomas  Fair  the  pauper,  at  the 
statute  fair  at  Onear  in  the  county  of  Essexj  on  the  day 
next  after  Old  Michaelmas  day,  to  wit,  on  the  11th  of  October^ 
17SS,  hired  himself  to  Samuel  Pasford  of  Navestoek^  in  the  said 
county,  to  serve  till  the  Old  Michaelmas  day  following ;  he  en- 
tered upon  the  said  service  and  continued  in  it  till  the  (Hd 
Michaelmas  day  following ;  on  which  day  he  received  his  wages, 
and  quitted  the  said  service.  It  appeared  to  be  according  to  the 
custom  and  usa|^e  of  the  country  to  hire  servants  at  Uie  said 
statute  fair,  namely,  the  day  after  Old  Michaelmas  day,  in  the 
manner  this  pauper  was  hired.  The  question  is,  whether  the 
hiring  as  above  stated  is  a  sufficient  hiring  for  a  year  to  give  the 
pauper  a  settlement  P*  —  By  Ld.  MansfiM  C.  J.  (unto  which  the 
rest  of  the  Court  assented) :  There  must  be  a  hiring  for  a  year. 
If  the  hiring  be  for  less  than  a  year,  it  will  not  do,  be  the  defi- 
ciency ever  so  little.  Two  days  or  one  day  short  of  a  year,  are 
equally  an  objection  to  its  being  a  hiring  rot  a  whole  year.  Hir- 
ing ft'om  a  moveable  feast  to  a  moveable  feast,  according  to  the 
custom  of  the  country,  has  been  determined  to  be  a  hiring  for  a 
year.  And  here  they  have  stated  the  custom  and  usage  of  the 
country,  to  hire  servants  in  the  manner  this  pauper  was  biredt 
namely,  at  the  statute  fair  the  day  after  Old  Michaelmas.  If  this 
should  be  taken  not  to  be  a  hiring  for  a  year,  there  can  be  no  set- 
tlement gained  in  this  country  by  a  servant  t  for  all  servants  in 
this  country  are  hired  as  the  present  pauper  was  hired.  There- 
fore it  seems  no  stretch  to  consider  this  as  a  hiring  from  Michad- 
mas  to  Michaelmas. —  Aston  J.  It  appears  that  the  pauper  en- 
tiered  on  the  day  B&er  Michaelmas  day ;  ^*  till"  is  the  word  relied  on 
to  orove  it  a  hiring  for  less  than  a  year.  How  has  that  word  been 
understood  ?  The  pauper  was  in  the  service  on  the  Miehadnuu 
day,  and  tdok  his  wages ;  tiie  aerrice  explains  the  hiring ;  here  is 
in  effect  a  hiring  for  a  year,  and  a  service  agreeable  to  it— 
Willes  J.  The  custom  of  the  cotmtry  in  such  a  doubtftd'case  as 
this  must  be  called  in  aid. 

Rex  V.  Syder stone  aim  Bermir^  Cald.  19.  %  Batty  259. 
1  Nol.  P.  L.  820.  Charles  Dawson,  being  legally  settled  st 
Syderstone,  applied  on  old  Michaelmas  day  to  J.  £.  of  Mi- 
ham,  to  be  hired  by  him,  but  on  that  diy  they  doold  not  agree 
about  wages ;  Datoson  asking  eight  guineas  a  year,  and  the  other 
offsrin^  only  six  pounds.  On  which  they  parted.  The  next 
day,  viz.  October  11th,  between  two  and  three  o'clock  in  the 
afternoon  they  were  together  at  a  public  house  in'AKttaia,  when 
J.  E.  asked  hkn  if.be  woqld  take  Ae  wages  offered  him  die  d^ 
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beforer  whieh  he  refused ;  but  after  some  conyenatton  Dawkm  Wha  «lair  fe  a. 

hired  bimself  to  the  said  J.  E.  until  Mkhadnuu  following,  at  5^  m  tft« 

seyen  pounds  wages ;  and  entered  .Us  said  master's  service  on  f»»nng'     - 

the  evening  of  that  same  day,  11th  October^  1771,  and  staid  ia 

bis  service  till  10th  October  following^  bemff  Michadnuu,  1772^ 

Qd  that  day,  his  master  not  having  finished  his  harvest,  asked 

Diuuon  to  stay  and  help  him  with  his  harvest;  and  Daioson 

thought  himselt  at  liberty  to  go  away^  yet  he  staid  with  bis  said 

msster  until  the  next  da^,  to  wit,  11th  October  at  noon;  when, 

ailer  dinner,  be  asked  his  master  for  his  wages,  who  paid  him. 

seven  pounds ;  and  Datoson  quitted  his  service,  but  did  not  ask 

or  receive  any  recompence  for  his  additional  service.    The  Court. 

were  clearly  of  opinion,  that  Datoson  by  this  hiring  and  service 

gaineda  settlement  at  MUham^ — Ld.  Man^iddCJ.  said,  to  be  sure 

there  must  be  a  hiring  for  a  year ;  and  this  is  one.    Though  he  Hiring  on  the 

was  hired  on  the  afternoon  of  the  11th,  yet  we  shall  say,  that  afternoon  of  the 

be  was  hired  at  twelve  o'clock  at  night  on  the  10th :  for  it  is  set^   nth  i»Uie  anne 

tied,  that  the  law  will  not  allow  the  fraction  of  a  day.    He  served  "If  °  *?1k^^?o 

till  the  10th,  that  is  a  year.    If  a  man  be  bom  on  the  10th,  he  u  ?clodJ.     ** 

of  age  on  the  9th.  —  Aston  and  Willes  Js.  concurred. — Ashhurst  J; 

was  absent. 

Res  V.   Skiplami  M.  2^  Geo.  3.     1  T.  J?.  49a     2  Bottj  242.   If  one  be  hind 
1  NoL  P.  L.  320.     Two  justices  removed  Elizabeth  the  wife  of  the  day  after 
Waiiam  Ware^  from  Beadlam  to  Skiplam.      The  sessions  con-  ^f^T?*^^ 

finned  the  order,  and  stated  the  following  case : That  Ware  ^j^l^m^^ 

the.  l^usband  of  the  pauper,  at  Old  Martinmas  1777,  being  then  uig./i/isincliJ 
unmaniedy   hired  hunself  for  a  year,   and  served  that  year  in  sive,  and  it  ii  a 
Skiplam:  that  on  the  next  day  after  Old  Martinmas  day,  (viz.  hiring  for  a 
on  the  23d  of  N4yoeniber^  1778,)  being  then  also  unmarried,  he  ^^*'* 
hired  hiniself  to  one  Barker  of  Navoton^  to  serve  him  from  thence- 
forth until  Old  Martinmas  da^JoUowin^  ;  and  that  he  did  accord* 
ingly  enter  into  the  service  <»  the  said  Barker  a  few  days  after 
such  hiring,  and  continued  to  serve  him  at  Natoton  until  the  Old 
Martinmas  dayjbllotoings  on  which  day,  about  twelve  o'clock  at 
noon,  he  recent  his  full  wages,  and  left  his  master  s  house  in 
the  evening  of  the  same  dayh-^  Ashhurst  J*.  It  is  much.tb  be 
iamented  that  there  is  such  confusion  in  settlement  cases ;  there- 
fore, whatever  the  late  determinations  may  be,  they  ought  to  be 
adhered  to;  now. the  last  case,  namely,  that  of  Rex  y.  Syderstone^ 
seems  to  correspond  with  this  i(i  every  point  t  before  that,  a  dis- 
tinction had  been  made,  as  where  the  hiring  and  service  had  been 
expressly  found  to  be  for  a  year  according  to  the  custom  of  the  .^ 
country ;  but  in  the  last  case  no  such  distinction  was  taken ;  so  v 
here  there  is  no  custom  stated ;  and  ^'  until"  must  be  taken  to 
be  indutvoe,    There&re  there  was  a  hiring  and  service  for  a  year, 
for  he  entered  into  the  service  the  first  day  of  one  year,  and 

served  to  the  first  instant  of  the  next BuUer  J.    The  only 

question  is,  whether  Martinmas  day  is  to  be  taJken  inclusive  or 
exclusive  f  The  pauper's  husband  was  hired  the  day  after  Mar^ 
tinmas  day,  to  serve  tiU  4he  Martinmas  dayJbUowingm  Fh>m  the 
moment  of  the  hiring  he  became  the  servant  of  the  master,  and 
continued  in  the  service  tiU  Martinnias  day ;  then  does  the  word 
«  iiU"  include  die  day  ?  the  fcNrmer  cases  have  decided  that  it  does ; 
and  if  it  only  included  a  oart  of  the  day»  as  there  is  no  fraction 
of  a4ay«  die  service. would  be  complete.  —  Both  orders  quashed. 
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inkoi  «A<iff  6eii  /2«»  T.  AcOey,  E.  29  Gm.  9.  S  T.  A.  256.  9  Bo</,  M2, 
yeiirtn<A#  x  Nd.  P.  L.  SIS.     The  pauper  being  uiiiiifimed«  on  Saturday, 

^*'^'  ISth  Oaober,  1787,  being  three  days  after  Old  Miehaelmiu  day, 

?*''"  ft^!^-  ^^*<^^  ^"*  ®^  *  Wednesday t  was  hired  to  •/.  <3ari^ff  of  ilctoy, 
cbaelmaTtiu''  **^  sc^vc  lum  until  the  next  Michaelmas.  He  accordingly  went 
the  Michaelmas  "^^  ^^^^  service,  and  continued  therein  till  Saturday  the  11th 
following  will  October^  1788,  being  the  day  afber  Old  Michaelmas  day,  which 
gain  no  settle-  was  on  a  Friday  (it  being  leap-year),  and  was  paid  his  wages  tnd 
S*°*h^'*°"^**  went  away.  As  thia  was  a  service  for  three  nundred  and  sixty- 
yicefor^Ts'  &▼«' days  the  Sessions  thought  it  gained  a  settlement  in  Acldfif, 
daya  (being  leap.  &^^  confirmed  the  order  by  which  he  and  his  wife  were  removed 
year.)  from  Bicester  Market  End  to  Ackley.      But  the   Court  were 

clearly  of  opinion  that  here  was  no  hiring  for  a  year ;  this  wu 
a  hiring  for  two  days  short  of  a  year ;  and  though  the  Court 
has  been  extremely  indulgent  with  respect  to  services^  they  have 
been  always  strict  with  regard  to  hirings.  Order  of  sessioaa 
reversed^ 

Ittttite))  6itnt00  for  t£e  puvptat  of  adoilnng  0etrft« 

Hiring  tliree  Rex  v.  Mursley,  E.  27  Geo.  S.  1  T.  R.  694>.  2  Botty  246.  1  M. 

days  after  Mi-  p.  £,.  SIS,  819.  WilHam  Colemanj  the  pauper,  was  bom  at  Red- 
m^il^**"f^r  *ottm,  and  Mrw  (fay*  after  Michaelmas,  1782,  he  was  hired  by 
lowimr  ndns^ "  '^'  P^^^^^  ^^  Mursley  to  serve  him  in  husbandry,  untU  the  Mi- 
no  settlement';,    chaelmas    foUotoing :   he  served  the  whole  of  that  time,  and 

received  tne  whole-  of  his  wages.  At  the  time  of  hiring,  PoUard 
told  him  he  should  not  belong  to  Mursley.  The  sessions  stated 
it  as  their  opinion,  that  all  such  transactions  on  the  part  of 
rithottffh  such  iQ^^i's  are  fraudulent,  to  prevent  servants  gaining  settlements ; 
contracu  are  ^^^  adjudged  that  the  pauper  gained  a  settlement  at  Murdey  by 
jia/erftobefrau-  such  hiring  and  service,  and  confirmed  the  order,  by  which  the 
duleot.  paaper  and  his  wife  were  removed  from  Redboum  to  Murdey* 

A  pauper  may  ^"^  ^7  ^^^  Court :  It  is  very  dear  that  this  is  not  a  hiring  for  a 
be  bind  for  less  year  SO  as  to  gain  a  settlement.  And  as  to  the  question  of  fraud, 
than  a  year  to  Butler  J.  said,  that  only  arises  where  in  truth  there  is  a  hiring  for 
preventhisgain-  |^  yg^r,  and  a  Service  for  a  year,  and  the  parties  endeavour  to 
2*^*^*2??^*'  colour  it  in  order  to  prevent  the  settlement ;  in  such  a  case  the 
isnotneoes-  €ourt  may  say  it  is^udulent;  but  a  master  may,  if  he  please^ 
sarily  fimudu*  hire  a  servant  for  less  than  a  year,  for  the  express  purpose  of 
lent.-  preventing  his  gaining  a  settlement.    Both  orders  quashed. 

Hiring  for  ale-  Rex  Y.  Haughton,  T.  4  Geo*  1.  Foli  137.  1  Stra.  88.  lOiWo* 
ven  months  S92.  2  Bott,  252.  1  Nol.  P.  L.  817-  John  Evans  was  hired  with 
SISt,'2S!Ju^  ^^P^  Trubshaxv  of  Haughton,  from  Ash  Wednesday  till  OmO- 
it  was  so  limited  ^^^  ^^  served  him  that  tibe.  Then  he  went  away  firom  him, 
for  the  purpose  Bind  Stayed  with  his  father  in  Ranton  about  a  week.  Then  he  re- 
of  avoiding  turned  to  the  said  T.  and  was  again  hired  with  him  fior  11  monthi) 
guningasettl*.  and  served^  him  for  11  months.  Then  he  departed  fron»  the  said 
"*^^  T.  and  took  his  clothes  with  him,  and  was  absent  one  week* 

Then  he  returned  to  the  said  T.  and  was  hired  with  him  for  11 
months,  and  accordingly  served  iMm  ^  and  then  left  that  service, 
and  went  to  ln»  father  in  Ranton,  and  stayed  about  one  week. 
Then  the  said  John  Evans  served  on&  John  Sutton  of  Hau^on 
aforesaid  for  about  three'  weelcs>  then  returned  to  Ronton  afore- 
laid,  and  stayed  for  about  a  week :  and  then  returned  to  the  twd 
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John  Suiion,  and  hired  with  him  for  1 1  months,  and  serred  with  Birmgfir  teu 

him  within  a  fortnight  or  three  weeks  of  the  last  11  months,  than  a  year  u 

when,  by  agreement  with  the  said  SuHon,  to  avoid  a  settlement  ^^J^'^^' 

in  the  parish  of  Haughton  aforesaid,  he  lefl  him,  took  his  clothes, 

and  went  into  the  parish  of  Gnosallf  and  there  continued  about  a 

week;  then  return^  to  the  said  Sutton,  and  continued  with  him 

80  long  as  to  make  up  his  service  of  the  last  11  months;  and 

three  weeks  before  Christmas  the  said  John  Evans  hired  himself 

again  to  the  said  Sutton  for  another  1 1  months,  and  served  him 

from  that  time  till  within  three  weeks  of  Michaelmas  following, 

and  then  came  away,  and  married.     The  question  was,  whether 

these  several  hirings  were  sufficient  to  gam  a  settlement  in  the 

parish  of  Haughton  ? — Parker  Q.  J.  said,  this  was  an  apparent  fraud, 

and  different  from  all  the  other  cases. — Pratt  J.  said,  I  doubt  we 

must  take  the  law  to  be,  that  there  must  be  a  hiring  for  a  year, 

and  a  service  for  a  year :  Here  the  sessions  have  found  specially, 

that  there  is  neither  hiring  nor  service  for  a  year :  And  suppose 

a  man  that  lives  in  a  parish  encumbered  with  poor,  hires  a  servant 

for  11  months  only,  purposely,  by  way  of  caution,  to  prevent  a 

charge  upon  the  parish,  the  mtent  is  lawful,  and  how  can  such 

hiring  and  service  gain  a  settlement  ?   And  as  to  the  matter  of 

fraud,  if  there  be  any,  the  justices  of  the  peace  are  judges  of 

that     Eyre  3.  was  of  the  same  opinion  as  Pratt  J.  {Poms  J. 

being  absent).    Afterwards,  in  Easter  term,-  after-  long  debate 

and  consideration,  the  opinion  of  all  the  Court  was,  that  these 

hirings  and  service  in  the  parish  of  Haughton  were  not  sufficient 

to  gam  a  settlement :  and  though  such  hirings  as  in  this  case  do 

defeat  settlements,  yet  if  that  be  a  mischief,  it  is  to  be  remedied 

by  the  legislature,  and  not  by  the  Court,  which  is  to  judge  on  the 

law  as  it  stands. 

^rmg  eolaurablp  fnt\t99  t%m  a  pear,  to  adotb  a 

-jsettletmnr. 

Rexv.  Milwich   T.  SO  4*  31  Geo.  2.  Burr.  S.  C.  4SS.  2  Bott;  But  •  hiriag  for 
210.    lNol.P.L.S06.$S2.    Thomas  ThackerwBB  hired  Bt  Mil-  eleren  montlw. 
iwcAfor   11  months  for  «.  10*.  and  it  was  agreed  between  him  JJ^nSSt*"*"*' 
and  the  master,  that  he  should  give  in  a  month's  service,  beyond  ^^atcttif«- 
the  11  months.    He  served  the  11  months,  and  also  the  given-in  meat, 
month,  except  the  last  three  days,  and  he  could  not  say  whether 
he  served  them  or  not;  but  he  received  the  whole  4/.  10*.  wages. 
It  was  moved  to  quash  these  orders;  because  this  was  not  a 
hiring  for  a  year,  being  only  for  1 1  months ;  nor  a  service  for  a 
year,  because  three  days  were  wanting  at  the  end  of  it.    But 
the  Court  were  very  clear,  that  tMs  agreement  was  a  manifest 
contract  to  serve  for  a  year,  notwithstanding  the  form  of  expres- 
sion (which  by  the  way  they  considered  as  an  attempt  to  prevent 
the  man's  gaining  a  settlement,  by  a  very  paltry  evasion).  *  Tlie 
real  question  was  no  more  than  whether  11  and*^  make  12? 
There  are  no  particular  technical  words  necessary  to  make  a 
hiring  for  a  year.    The  substance  of  this  agreement  is,  to  serve 
12  months,  for  4/.  lOs.    And  what  signifies  the  variation  of  ex- 
pression ?    Every  contract  to  serve  is  a  contract  to  serve  for  a 
year,  unless  there  be  something  to  ex{>lain  it  otherwise ;  and  cer- 
tainly there  is  nothing  here  to  explain  it  otherwise.    And  no-. 

V  4 
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actioA  could  have  lain  for  the  wages,  till  the  end  of  the  whole 
12  months.  And  as  to  the  servant's  going  away  three  days  before 
the  end  of  the  year,  the  state  of  the  fact  doth  not  support  the 
objection.  He  could  not  say  whether  he  did  or  not.  But  he  re* 
ceived  the  whole  4/.  lOv.  wages ;  which  at  least  seems  to  imply  the 
master's  consent  or  permission.  (See  Rex  v.  Stdgravei  pasty  p.31&) 

Of  exceptions  at  the  time  of  hiring^  stipulating  Jbr  absence. 

HiriAg  fbp  »  Rex  V.  Empinghamy  M.  15  Geo,  3.    Burr.  S.  C.  791.  2  BaUy. 

year  with  liberty  217.  1  Nol.  P.  L.  339.  The  pauper,  Joseph  Langtony  some  little 
to  be  abseot  ^^^^  before  Harhorough  fair,  was  hired  to  Henry  Hubbard  of 
da«*diS^'*  Ffccibie^^,  from  that  Harhorough  fair  to  the  Harhorough  fair  next 
sh^ring/^Ons.  Allowing,  being  one  year,  at  the  wages  of  H,  *  subject  to  a 
DO  MttkmenL     liberty  of  heing  ahsent  11  or  12  days  in  the  sheep^shearin^  season^ 

and  to  have  we  benefit  of  what  he  got  during  that  time.  He 
entered  upon  his  said  service,  and  served  the  said  Henry  Hubbard 
at  Fleckney  for  ^ove  three  quarters  of  the  year.  He  went  to 
shear  sheep  in  the  season,  for  about  11  days,  and  served  the  said 
Henry  Huhhard^  at  Empinzhaniy  the  remainder  of  the  year.  He 
received  to  his  own  use  what  was  paid  him  for  the  sheep-shear* 
in^,  over  and  besides  his  wages  of  3/.  One  day  in  the  season,  he 
asked  his  master's  leave  to  go  a  sheep-shearing  i  his  master  said, 
he  was  going  out,  and  could  not  spare  him  that  day ;  and  in  con** 
sequence  thereof  he  did  not  go.  The  pauper,  during  the  shear- 
ing season,  returned  frequently  to  his  master's  house,  and  did 
what  work  was  to  be  done  ;  and  his  master  found  him  his  board 
as  often  as  he  returned  home.  The  Court  were  unanimously  of 
opinion,  that  this  was  an  exception  out  of  the  contract  at  the 
time  of  maldtig  it.  They  held  it  to  be  part  of  the  contract,  and 
not  to  be  considered  upon  the  foot  of  leave  of  absence  given  by 
the  master ;  who  being  bound  by  the  contract,  could  not  refuse 
agreeing  to  it.  The  militia-man  s  case,  they  said,  was  a  parti- 
cular case.  It  was  no  more  than  the  law  would  have  implied. 
And  it  was  determined  that  no  settlement  was  obtained  under 
this  hiring. 
Hiring  (bra  Rex  v.   Bishops   Hatfieldy     //.   31    Geo.   2.      Burr.    S.    C. 

year  with  liberty  439.  2  Botty  211.  1  Not  P.  L.  338.  A  man  was  hired  from 
?*^**a"*1i  Michaelmas  to' Michaelmas^  for  51.  wases,  ^ivith  liberty  to  iH 
v^^mtL  "  b,imselffor  the  harvest  month  to  any  ower  person.*  He  served 
gains  no  settle-  ^^  ^^  narvest  month,  and  then  {iired  for  that  month,  and  re- 
ment.  ceived  wages  for  it.     During   that   month  he  brewed  for  hia 

master,  and  lodged  in  his  master's  house  at  Saundridge  during  the 
whole  year ;  and  served  out  the  remainder  of  his  time,  and  re* 
ceived  his  5/.  wages.  By  the  Court :  This  is  in  effect  only  hiring 
for  11  months:  and  the  harvest  month  is  the  principal  month  (^ 
the  vear.  It  is  safest  to  keep  to  the  statute.  If  we  allow  this, 
we  shall  not  know  where  to  stop. 

Rex  V.  Rushulmcy  M.  49  Geo.  3^  }0  Easty  325.  Botty  Cont.  137. 
1  NoL  P.  L.  339.  The  pauper  was  hired  for  four  yeara,  *  with 
liberty  to  leave  a  toeek  every  yeary  to  see  his  Jriends^.-^Per  Lord 
Ellenhorough  C.  J.  Here  is  .a  hiring  for  a  period  of  four  years^ 
with  an  exception  of  a  week  in  every  year,  that  is  to  be  taken 
distributively,  a  week  out  of  each  year.  Therefore  the  master 
had  no  dominion  over  the  servant  for  any  one  entire  year,  but 
only  for  one  year  minus  one  week  in  that  year,  and  so  axu 
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Rex  V.  WeUerieigh^  T.  14  Geo,  8.  Burr.  &  C.  758.  Avm&KioM/r 
2  A)^  £15.  1  Ni£  P.  L.  S39.  852.  The  pwiper,  IFiOiam  "i^*"*^ 
Ai^iff\  was  hired  for  a  year  to  Anne  Tyler  of  OU  Sodburtfi  to  ^^  y^.  ^^ 
senreherfora  year,  but  at  the  aanie  tune  he  toUl  her  that  he  ayearwi^li- 
ww  in  the  militia^  and  he  might  be  abaent  about  a  month  in  the  berty  to  beab- 
^ear  to  attend  on  that  duty,  but  that  he  would  pay  a  man  to  serve  Mnt «  mpntb  in 
10 his  place,  or  else  he  would  make  her  an  allowance  out  of  his  tl>e>^^i^'»- 
wages  for  the  time  he  should  be  absent.  He  entered  accordingly  2eul«m£iu^  ^ 
OQ  his  said  service  with  the  said  Anne  Tyler ^  and  served  her  till 
the  month  of  May  following,  and  then  joined  and  attended  the 
militia  for  thirty  days,  and  afterwards  returned  to  his  said  service 
with  Anne  Tyitr^  and  continued  therein  until  the  end  of  his  year, 
SDd  then  maae  her  an  abatement  of  8s.  out  of  his  wages  for  the 
time  he  was  absent  out  of  his  service.  Lord  Mansfield  was  not 
in  court.  Mr.  J.  Aston  thought  this  case  reconcileable  to  the 
cases  of  Rex  v.  BeccleSf  and  Rex  v.  Goodnestone  {post)y  and  dis- 
tioguishable  from  that  of  Bishops  Hatfield^  which  nad  been  cited 
in  arffument :  That  absence  for  a  particular  time,  with  the  mas- 
ter's leave,  not  agreed  for  at  the  time  of  hiring,  doth  not  dissolve 
the  ccmtract.  But  in  the  case  of  Bishop's  Haifieldf  the  original 
hiring  was  with  liberty  to  let  himself  for  the  harvest  monui  to 
any  other  person.  This  made  a  clear  chasm  in  the  original  con- 
tract. It  was  plainly  a  hiring  for  less  than  a  year.  In  the  present 
case  a  man  is  hired  for  a  year,  to  serve  for  a  year,  but  mentions 
an  event  that  misht  happen  of  his  being  called  out  to  attend  his 
Diilitia  duty ;  ana  told  nis  mistress,  that  if  it  should  so  hi^ppeni 
he  would  either  pay  a  man  to  serve  in  his  place,  or  make  her  an 
allowance  out  of  his  wages.  This  is  not  a  chasm  in  the  contract, 
but  a  dispensation  with  the  present  service.  Mr.  J.  JVilles  pre- 
nused,  tluit  settlements  ought  to  be  favoured;  and  that  mihtia^ 
|neQ  ought  not  to  have  any  additional  hardship  put  upon  them  if 
it  can  l^  avoided.  However,  he  could  not  help  thinking,  that  the 
case  of  Bishop's  Hatfield  was  very  like  the  present  case,  and 
that  the  absence  was  as  much  part  o£  the  contract  in  the  one 
case  as  in  the  other.  If  the  mistress  did  not  expressly  asifee  to 
it,  she  at  least  acquiesced.  Indeed,  in  the  present  case  tlie  ser- 
vant agreed  either  to  find  a  substitute,  or  to  abate  out  of  hia 
^ages.  Now  this  was  at  the  election  of  the  mistress ;  And  she 
digpeosed  with  his  absence,  upon  an  abatement  out  of  his  wages. 
Upon  this  distinction,  and  this  only,  I  would,  for  the  advance- 
°i^  of  settlements,  distinguish  this  case  from  that  of  BishapU 
Ho^idd.  Mr.  J.  Ashhurst  said,  tliat  in  a  case  which  mieht  aflfect 
a  vast  number  of  militia  men,  he  was  for  leaning  in  mvour  of 
their  gaining  settlements;  and  he  thought  this  case  to  be  distin- 
g^jttluible  firom  that  of  Bishops  Hatfield.  That  case  was  cer- 
^y  DO  more  tham  a  hiring  for  11  months.  But  here  was  aa 
alternative;   it  m^t  happen,  that  the   servant  should  not  be 

^^  (Hit.     Therefore  he  concurred  in  supporting  the  settle 

nient. 

And  in  Rex  w.  WintAcomb,    E.    20  Geo.  3.      Doug.    891.  SowiMraiiM 
p>^  94.    2  Bott,  221.    1  NoL  P.  L.  SS9.    The  paimer  hired  h««h«metf  fcr 
^^  b  the  pflffish  of  Chippine  Norton  five  weeks  before  ^^^'^ 
^idadmus,  for  a  year :  and  at  tne  time  of  the  hiring,  it  was  undti^eL 

^^  between  him  and  his  master,  that  his  waces  should  be  tone  m  ma 

Iw  weekly,  at  8f .  a^we^,  and  ttiat,  being  a  baOotted  man  io  attheendoftiM 
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Stipulatwntfir  the  uiilitia,  he  should  be  absent  for  the  month,  and  in  lieu  of 
abtence.  that  month  should  serve  another  month  at  the  end  of  the  year. 

He  was  accordingly  absent  thirty  days  in  the  militia,  and  then 
ilh^^'ldblfrf?*  returned  to  his  service,  but  he  only  continued  three  weeks  of 
sent* in  the  mill-  ^^  month  which  was  agreed  to  be  served  in  lieu  of  his  absence 
tia  for  a  month  ^^  the  militia,  leaving  his  master  a  fortnight  before  Michadnuu. 
of  the  year,  a  He  expressly  swore,  that  he  did  not  serve  his  master  a  year  by 
settlement  may  one  week.  It  was  objected,  that  this  was  no  hiring  for  a  year, 
be  gamed.  ^^j.  ^^y  ggrvjce  for  a  year,  at  Chipping  Norton.  —  By  Ld.  Mans- 

Jield  C.  J.  and  the  rest  of  the  Court :  There  is  in  this  case  a  hiring 
for  a  year :.  and  there  is  also  a  service  for  a  year,  if  it  were  not 
for  the  month's  absence  in  the  militia.     A  service  must  he  fir 
a  continuatiofiy  without  interruption,   or  adding  together  broken 
pieces  to  make  up  the  year.     But  here,  the  agreement,  as  to  the 
absence  for  a  month  in  the  militia,  was  only  what  would  have 
been  implied,  and  what  the  master  must   have   consented  to. 
The  year  was  completed  five  weeks  before  Michaelmasy  and  the 
additional  month  agreed  for  was  only  in  the  nature  of  a  com- 
pensation for  the  want  of  the  pauper's  service  while  abaent  in 
the  militia,  and  equivalent  to  a  deduction  of  so  much  wages. 
This  case,  if  not  the  same,  is  very  like  that  of  Rex  v.  Wester- 
leigh.    The  Court  ought  to  lean  in  favour  of  settlements ;  and  the 
bad  consequences  would  be  very  extensive,  if  we  were  to  deter- 
mine that  a  man  shall  lose  his  settlement  by  serving  lus  country  in 
the  militia.    We  are  all  of  opinion  that  this  is  a  good  settlement  at 
Chwping  Norton. 
A  stipulation  by       Rex  V.  Over,  T.  41  Geo.  8.    1  East,  599.    2  Bott,  229.    1  AW. 
an  East  India     p^  ^^  339^     The  pauper  let  himself  for  a  year,  but,  being  an 
have  two^dm     ^^^  India  pensioner,  he  was  to  have  two  days  in  each  half-year 
in  each  half-       to  himself,  to  go   to  receive   his  pension.  —  Ld.  Kenyon  C.  h 
year  to  go  and    held  that  the  pauper  gained  no  settlement  by  this  hiring.    That 
reeeiTe  his  pay,  the  case  of  the  militia-man  went  altogether  upon   the  ground, 
defeats  his  set-    ^^x  the  leave  of  absence  stipulated  for,    was  no  other  than 
^"^^  what  the  law  would  have  compelled  without  any  such  stipulation. 

It  was  part  of  the  public  service;  no  conclusion,  thereforci 
could  be  drawn  from  thence  in  support  of  this  settlement. 
^That  here  was  an  express  reservation  of  four  daya  m  the  year, 
during  which  the  pauper  was  not  to  be  under  the  control  of  the 
master. 
Hiring  for  a  Rex  v.  Arlington,  T.  53  Geo.  8.     \  M.  S^  S.  622.     BtMj  Coni- 

year  at  138. 6d.  j^j,  j  jy^^/^  p^  jr,.  840.  850.  Removal  from  Arlington  to  WU- 
tobTatlibeirty  ^*^g^on ;  order  quashed  by  the  sessions,  subject,  &c.  Thepau- 
to  be  abtrat  P^^  ^^  hired  for  a  year  from  Michaelmas,  1809,  to  Michadmtf 
during  the  1810,  as  shepherd  to  J.  King  of  Wilmington,  to  receive  lSf.6^' 

aheep-shearing  per  week,  wages,  and  an  allowance  for  a  hog,  and  to  be  at  liber^ 
?^"  fi?"*  ^  to  be  absent  during  the  sheep-shearing  season,  but  to  find  a  nt 
JthUown^'  man  at  his  own  expense,  to  ao  his  work  during  the  time  of  hi» 
pente,  to  do  hb  absence,  but  his  own  wa^es  of  lSs.6d.  a-week  were  to  go  on 
wo^riL  during  his  during  the  whole  time.  'Hie  pauper  served  the  year  in  Wumn^' 
abaenoc,  bvs  kit  ^^^  accordingly,  was  absent  durmg  the  sheep-shearing  season, 
ovnwojges^go  ^^^^  employed  and  paid  a  person  to  tend  the  flock,  but  occaaion- 
'HikoU^e  will  ^y.  returned  during  that  period,  and  assisted  in  the  management 
not  gain  a'aet-  of  it,  especially  on  Sundays,  and  from  time  to  time  gave  direc< 
tlciDMit.  tions  to  the  person  employed  by  him.   After  aretiment,  lA.  EUe^' 

borough  C.  J.  said;  It  has  never  been  determined  that  a  contract  for 
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senrice  bj  dq>ut]r  is  aenrice  by  hlniBelC    The  dittincUon  taken  stiimiatmmfir 
in  all  the  cases  is,  whether  the  liberty  of  absence  forms  a  part  of  otemce. 
the  oriffinal  contract  so  as  to  be  an  exception  out  of  it,  or  whe-  R.v.  Arlingtoii 
ther  it  be  by  permission  of  the  master  during  the  continuance  of 
the  contract.    If  this  hiring  could  be  deemed  to  oonfera  settle- 
ment, the  consequence  would  be,  that  a  person  might  gain  as 
many  settlements  as  there  are  forty  days  in  one  year.     He  might 
hire  himself  to  A.y  with  liberty  to  be  absent  with  B,  and  C,  and  so 
on,  and  if  he  could  get  forty  days'  service  with* each,  he  might  ac- 
cumulate eight  or  nine  settlements  in  the  course  of  a  year.     Such 
a  consequence  would  be  preposterous.     What  does  this  hiring 
really  mean?    A  hiring  for  a  year  is  where  the  servant  is  to  be 
under  the  controul  and  command  of  his  master  for  the  whole 
year ;  but  here  the  pauper  was  not  to  be  so,  but  was  to  be  at 
liberty  to  find  a  substitute  for  the  sheep-shearing  seaaon.    The 
case  will  scarcely  bear  a  serious  argument.    It  has  been  laid  down 
in  Res  v.  Empingham  and  other  cases,  that  if  it  be  an  exception  Ante,  p.  296. 
out  of  the  original  contract  at  the  time  of  making  it,  no  settlement 
can  be  gained  -under  it ;  here  it  was  an  exception,  and  therefore 
no  settlement.     Order  of  sessions  confirmed. 

Rex  V.  Turveyy  E.  59  Geo.  3.     2  B.  Sf  A.  520.     The  pauper  Hiring  for  • 
was  hired  *for  a  year  from  Old  Michaelmas  to  go  away  a  month  7*^  ^  go  <^^«7 
at  harvest,  and  make  the  time  after  Michaelmas.     He  went  away  ||  ^^^^  *^ 
for  a  month  at  harvest,  and  continued  in  his  master's  service  a  „^^up1he'* 
month  after  Michaehuu".  — Abbott  C.J.  said.  It  has  been  decided  time  after  Mi- 
in  this  Court,  that  where  there  has  been  a  hiring  for  a  year,  and  cbaelmik 
a  service  for  a  year,  although  that  service  has  not  bc^n  under 
one  hiring,  the  servant  gains  a  settlement.     But  I  hope  no  rash 
genius  will  ever  carry  the  matter  any  further.    The  only  question 
here  is,  what  is  the  meaning  of  the  word  *'  year"  in  this  statute. 
I  apprehend  the  legislature   clearly  to  have  meant,   one  entire 
consecutive  period  of  three  hundred  and  sixty-five  days.     Unless 
that  were  so,  we  might  have  to  deduce  a  settlement  of  a  pauper 
by  taking  different  unconnected  days  and  weeks  firom  along  series 
of  years,  so  as  to  make  up  in  the  whole  a  year's  service.    And 
so  It  would  happen  that  a  hiring  for  the  month  of  August,  for 
this  and  eleven  successive  years,  would  amount  to  a  hiring  for 
one  year.     1  have  often  lamented|   that  in  so  many  instances, 
the  Court  has  departed  from  the  plain  and  literal  construction 
of  the  statutes  relating  to  the  settlement  of  the  poor.  —  The 
Court  of  K.  B.  held  that  this  was  not  a  hiring  for  a  year,  and  no 
settlement  was  gained  thereby. 

Rex  v.  Ed^mondy  M.  60  Geo.  3.  S  B.  Sf  A.  107.  A  pauper 
in  consideration  of  weekly  wages  agreed  to  serve  T.  S.  a  brick- 
layer, for  three  years ;  but,  in  case  he  should  neglect  his  mas- 
ter's business,  or  lose  any  time  on  his  own  account  in  any  one 
week,  during  the  first  year,  then  that  T.  S.  should  deduct  firom 
his  weekly  wages  in  proportion ;  and  7^.  S.  agreed  that  he  would 
pay  wages  in  proportion  to  any  over-work  which  the  pauper 
might  do  in  any  one  week.  There  were  similar  stipulations  for 
the  second  and  third  years  of  the  term ;  and  it  was  also  agreed 
that  in  case  they  could  not  work  through  severity  of  weather 
in  any  one  year,  m  the  winter  time,  then  that  T.  S.  should  pay 
no  wages  during  that  time,  but  should  permit  the  pauper  to  em- 
ploy kimself  in  any  other  business  whatever.    The  Court  ofK*  B. 
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held,  that  these  were  express  excepttons  in  the  contract,  and 
that  the  pauper,  by  serving  a  year  under  it,  did  not  gain  a  wt* 
tlement.  —  Bayley  J.  said.  The  case  of  Rex  v.  Martham^  1  Etuty 
239.  is  distinguishable  from  the  present,  because  there  was  no  such 
express  authority  as  this  to  contract  a  relation  of  service  with 
another  master ;  besides,  that  there  was  not  a  general  contract 
of  service,  but  to  serve  in  the  particular  trade  of  a  bricklayer, 

&ttpulattott0  for  tDQr&ingr^Bourtt. 

Wicfe  tbe  hir-  Rex  v.  Ozehoorthy  T.  24  ^  25  Geo.  2.  Burr.  5.  C  S02. 
ing  is  to  serve  2  Bott,  S06-  WiUiam  Hewett,  settled  in  Ozelworthy  agrwd 
wSr^e***  with  Thomas  Palsor  of  WoHon  Under-Ed^ey  cloth-worker,  to 
hours  a^ J,  Serve  him  in  the  said  business  for  three  years,  at  so  mudi  a 
and  if  more  to  week«  He  was  to  work  twelve  hours  in  a  day ;  and  if  more, 
have  a  certain  was  to  have  a  penny  for  each  hour  over*  Sixpence  a  week  was 
cum  per  hour.     ^  \^  retained  as  a  deposit ;  which  was  to  be  repaid  to  Heao^ 

if  he  performed  the  agreement,    or  if  Palsor  should  discharge 
him  before  the  end  of  the  said  term.     And  it  was  understood 
between  them  that  Palsor  might  turn  Hevoett   out  of  his  ser- 
vice at  any   time  during  the  term,  paying  him  the  sixpenceg 
detained.     Hevoett  worked  under  tiEie  agreement  for  about  six 
months;  and  then,  being  ill,  absented  himself  about  thrfe  monUis; 
and  then  returned,  and  was  received  by  Palsor^  and  continued 
to  work  for  him  under  the  said  agreement,  till  the  time  of  his 
being  removed  by  the  order,   being  about  three  quarters  of  a 
year  after  his  return.     During  the  whole  time,  Hetvett  lodged  in 
the  parish  of  Wotton  UndeT'Edge^  but  not  in*  Payor's  house.  ^  By 
the  Court :  This  is  a  settlement  at  Wotton  Under-Edge.    Here  is 
an  actual  hiring  for  three  years,  and  a  service  under  it  for  one 
year  and  a  quarter.      Besides   the  two  justices  removed  him 
whilst  he  was  actually  in  his  master's  service. 
Hiring  to  work         Rex  v.  Macdesfieldy  E.  31  Geo.  2.    Burr.  S.  C.  458.    2  BcU, 
for  three  years,    ^U.    1  Nol.  P.  L.  887-    Joseph  Bmer,  a  bastard  chUd,  bom  at 
S^tiie^t^f  'Sk^^ow,  and  maintained  by  the  overseers  of   SuUouj  was  hired, 
his^time^and       ^^^  ^^  consent  and  direction  of  his  mother,    (he  being  then 
Sundays  to  be     about  eight  years  of  age,)  to  Macdesfieldy  to  work  at  a  suk-mill 
hb  own,  is  not    there,  for  the  term  of  three  years,  at  6d.  a-week  for  the  first 
■y^'y'j™^    year,  9rf.  a^week  for  the  secpnd  year,  and  ISrf.  a-week  for  the 
togije  a  settle-  ijjjfj^     "phg  master  was  not  to  find  diet  or  lodging;  and  the  ser* 

vice  tons  to  be  only  eleven  hours  in  the  six  V)ork%ng  days ;  and 
all  the  rest  of  the  time,  as  well  as  on  Sundays^  he  was  to  be  at 
his  own  liberty  and  his  own  master.  He. continued  three  years 
in  the  said  service ;  but  within  that  time  frequently  absented  him- 
self  from  his  work,  sometimes  for  a  whole  davy  or  loncer,  ai 
other  times  for  several  hours  in  the  day ;  for  all  which  defiiuits 
deductions  were  made  out  of  his  wages.  He  lodged  the  whole 
three  years  with  his  mother  at  Macdesfieldf  who  received  his 
wages ;  which  not  being  sufficient  to  maintain  him,  the  over- 
seers of  Sutton  contributed  6d.  a-week  during  the  uriiole  time 
towards  his  maintenance.  The  question  was,  whether  this  was 
sufficient  to  gain  a  settlement  at  Macclesfield  9  -^Bv  Ld.  ManS' 
afield  C.  J.  Here  is  no  foundation  to  imagine  that  this  can  be  a 
settlement  on  the  ground  of  an  apprenticeship^  Tbe  only  ques- 
tion is,  whether  it  be  a  settlement  as  a  hiring  for  a  year  and 
service  for  a  yeu  ?     The  pauper  was  an  in^  of  only  eight 
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vean  of  Bgej  at  the  time  of  the  hiring.  Therefore  he  was  not  SHpvtatumsfir 
bound  by  the  agreement.  Indeed  he  mieht  have  affirmed  it;  workmg-funin. 
(for  the  contract  of  an  infant  is  not  absolutely  void,  but  only 
voidable  at  his  own  election.)  But  the  mast^  could  not  obliee 
him  to  stand  to  it.  Then  as  to  the  contract  itself,  it  was  only 
to  serve  eleven  hours  in  the  day  of  the  nx  working  days,  but 
during  all  the  rest  of  those  days,  and  the  whole  Sunday^  the 
servant  was  at  his  own  disposal.  It  is  in  the  nature  of  a  con- 
tract from  week  to  week ;  and  it  cannot  in  this  case  be  construed 
to  sain  a  settlement ;  and  it  is  plain  the  parish  of  Suilon  did  not 
understand  it  in  this  light,  having  contributed  to  the  child's  main- 
tenance during  the  whole  three  years.  And  the  order  adjudging 
it  to  be  a  settlement  at  Macclesfield  was  quashed. 

Res  V.  Kingsmnfordj  E.  SI  Geo.  S.  4  T.  R.  219.  2  Botty  225.  A  hiring  for 
1  Nd.  P.  Lt.  Sd7.    On  an  appeal  against  an  order  of  removal  of  ae^en  years,  to 
J.  Lacktoood  from  Kingsivinfbrd  to   Birminghamy   the  sessions  f*™  from  six 
quashed  the  order,  and  stated  the  following  Case :  TTie  pauper  !"  !z j?^™!!? 
bemg  settled  at  Wakefieldy  agreed  with  W,  BuUoqk  to  serve  him  evening  of  each 
88  an  artificer  in  the  art  of  a  glass-binder,  or  in  any  other  art  day,  except  on 
he  should  think  proper  to  employ  him  wn,  for  seven  years ;  and  Sundays,  will 
he  was  not  at  any  time  durine  that  time  to  work  for,  or  to  serve  2°***"*  ■*^' 
any  other  person,  nor  leave  his  service  without  the  leave  of  his  ^ 

master,  but  toould  continue  and  be, in  such  service  as  aforesaid^ 
from  six  o*clock  in  the  morning  till  seven  in  the  evening  of  each 
dayy  during  the  said  term,  induding  half  an  hour  atbreakfastf 
and  one  hour  at  dinner  timeSf  (except  on  Sundays,)  if  in  proper 
health.  His  master  was  to  find  him  shop-room,  and  to  pay  him 
3f.  6d,  per  week  during  the  term,  and  to  provide  him  meat,  &c. 
He  served  Bullock  two  years  at  Birmingham  under  this  agree- 
ment, and  lodged  and  boarded  at  his  house.  He  occasionally 
worked  in  the  night  time,  and  often  went  on  errands  for  his 
nuuter  on  Sundays^  and  never  worked  with  anybody  else  during 
that  time,  nor  thought  himself  at  liberty  so  to  do.  —  Ld.  Kenyon 
C.  J.  said,  that  there  was  no  real  distinction  between  this  case 
and  Rex  v.  Macclesfield^  for  that  the  fair  construction  of  this 
agreement  was,  that  the  pauper  was  to  be  his  own  master  on 
^ndi^s,  and  on  other  days  after  he  had  served  the  thirteen 
hours,  becanse  he  had  only  covenanted  to  serve  those  hours, 
and  that  the  expressioh  of  one  was  the  exclusion  of  the  other. 
And  he  added,  that  it  was  essential  in  these  cases  that  the  ser-^ 
vant  should  be  under  ihepomer  and  coercion  of  the  master  during 
the  tohole  time* 

Rex  ▼•  North  NMevy  M.  3S  Geo.  S.    5  T.R,2l.   2  Botty  226.  Hiring  for  five 
1  NoL  P.L.  SS7.    tf.  Howell  WBB  removed  from  Wotton  Under'  years  to  work 
Edge  to  North  Nibley  in  Gloucestershire.    The  sessions  confirmed  ^'^i^*  hours 
the  order,  subject  to  the  opinion  of  the  Court  on  the 'following  ^*^'.]J^ 
case :  Hie  pauper  was  born  at  North  Nibley ^  and  was  hired  by  tlemSu  * 
Mr.  Smiih  of  Wotton  Under^-Edgey  for  five  years,  as  a  colt-shear- 
man, to  voofik  itadve  hours  each  day.     He  neither  boarded  nor 
lodged  With  his  Doaster,  but  served  him  the  whole  time,  and  re- 
ceived his  w^ges,  and  lodged  in  Wotton  Under^Edge  all  the  time. 
'nie'C<Rirt  saidy  that  the  case  of  Rex  v.  Kingswrnford  had 'decided 
the  ynaobt  qneslicfni  and  that  such  hiring  and  sertice  did  not 
g«lii  a^iectleUMmt. 
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Stipulaiiont/or 
working-hourt* 

A  hiring  to 
flcnre  five  yean 
as  a  sbeannan, 
and  to  work 
shearman's 
hours  onI}r»  will 
not  gain  a  set- 
tlement. 
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"Where  the  ex- 
ception is  part 
of  the  contractt 
no  settlement 
can  be  gained ; 
it  is  otherwise 
where  the  con- 
tract is  absolute, 
and  the  excep- 
tions only  im. 
plied. 

Hiring  to  work 
4tt  stamp  mills. 


Hiring  to  work 
as  a  bleacher. 


ImpUed  excep- 
tions by  the 
custom  of  the 
country,  will 
not  defeat  the 


R€s  V.  Buchland  Denham,  H.  12  Geo.  S.  Burr.  S.  C  694. 
2  Bolt,  21 4'.  1  Nol.  P.  L.  337. 4W.  The  pauper,  at  about  seven- 
teen years  of  age,  was  hired  by  his  father,  to  a  clothier  of 
Bucktand  Denham^  to  serve  him  as  a  shearman  for  five  yean, 
and  was  to  toork  shearman  s  hours  only  (which  are  uncertain) : 
it  was  understood  that  he  should  be  at  his  own  liberty  at  ail 
other  times.  The  master  was  to  teach  him  the  business  of  a 
shearman.  He  was  to  have,  for  the  first  half-year,  the  weekly 
wages  of  3f.  and  to  be  advanced  6^.  weekly  wages  every  suc- 
ceeding half-year  ;  and  was  to  find  himself  in  meat,  drink,  wash- 
ing, and  lodging.  He  served  his  master  as  a  shearman  during 
the  said  term,  according  to  the  said .  agreement ;  working  the 
same  hours  as  his  master's  other  shearmen  did.  —  By  the  Court: 
This  is  not  a  good  hiring  for  a  year  ;  'because  there  is-  an  excep- 
tion in  it,  that  the  pauper  was  to  work  shearman's  hours  only,  and 
to  be  at  Jiis  oxon  liberty  at  all  other  times.  But  if  the  contract  be 
an  absolute  contract  for  a  year,  the  not  working  on  Sundays  or 
holidays,  if  it  be  the  custom  of  the  country  not  to  work  on  those 
days,  ought  not  to  hinder  the  gaining  of  a  settlement. 

Rex  v.  St.  Agnes,  T.  .10  Geo.  S.  Burr.  SkC.  671.  2  Bott, 
214.  1  Nol.  P.  L.  358.  The*  father  of  the  pauper  contracted 
with  one  Mr.  Nankivell  (the  pauper  being  then  fifteen  or  sixteen 
years  of  age)  for  the  pauper  to  work  at  the  said  Mr.  Nankivdr* 
stamps,  situate  in  the  parish  of  St.  Asnes,  (which  stamps  are  mills, 
wherein  several  labourers,  men  and  boys,  are  employed  in  cleans- 
ing and  manufacturing  tin,)  for  one  year,  at  the  yearly  wages  of 
51.  In  pursuance  of  which  contract  the  pauper  served  the  said 
Mr.  Nankivell,  at  his  aforesaid  stamps,  for  the  said  year,  by 
working  therein  daily,  except  holidays  and  Sundays,  according  to 
the  custom  of  tinners.  And  his  /ather  received  his  wages,  as 
he  had  occasion  for  it.  But  during  the  said  year,  the  said  pauper 
did  eat,  drink,  and  lodge  with  his  father  in  the  said  parish  of 
St.  Agnes,  serving  the  said  Mr.  Nankivell  at  his  stamps  aforesaid, 
and  in  no  other  capacity,  nor  ever  became  a  part  of  his  master's 
family.  —  By  the  Court :  This  was  an  entire  contract  for  a  year, 
without  any  exception  contained  in  it;  and  the  service  was  according 
to  the  custom  of  the  country.  The  difference  is  where  the  escep' 
tion  is  part  of  the  contract,  and  where  the  contract  is  absolute:  the 
question  turns  upon  this  distinction.  In  the  case  of  Rex  v.  Mae* 
clesfieldf  it  was  part  of  (he  original  contract :  here  it  is  not  so. 
And  they  were  unanimous,  that  the  pauper  by  this  hiring  and  ser- 
vice  gained  a  settlement. 

Rexy.  Horwick,  H.  49  Geo.  3.  10  Easi,  489.  Bott,  Cont.  137. 
1  Nol.  P.  L.  336. 341.  The  pauper  was  hired  as  a  bleacher  and 
crofter  for  a  year  at  12f.  a  week ;  and  served  the  year.  The  cus- 
tom is  for  each  bleacher  to  be  directed  by  his  master  to  get  up  a 
certain  number  of  pieces  a  week,  calculating  at  so  many  pieces  a 
day  for  six  days ;  there  is  no  stint  as  to  hours,  and  if  the  bleacher 
fimsh  his  work  in  less  than  the  time  appointed,  the  rest  of  the  time 
is  his  own  to  do  as  he  pleases ;  it  was  the  custom  of  that  house 
never  to  interfere  with  the  workmen  on  Sundays,  and  it  was  coin 
tended  -  that  this  was  in  effect  an  exception  m  the  contract  of 
Sundays.  But  Lord  EUenborough  C.J.  said  that  the  master  in 
this  case  had  as  much  right  to  the  service  of  the  pauper  for  tba 
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whole  year  as  the  law  would  allow  of.  Hiat  here  was  a  clear  dis;-  stipulaUimifor 
tinction  between  the  present  case  and  those  of  Rex  y.  Macclesfield  working'-hour$. 
Umley  300.)y  Hex  v.  Kingswinford  (arUe^  301 0?  and  Rex  v.  N.  Nib- 
ley  {antCf  SOI).  That  here  was  an  express  hiring  for  a  year,  and 
no  express  exception  of  any  part  of  the  year,  and  that  implied 
excepiions  in  the  times  o^  service  by  the  custom  of  the  country  ^  have 
been  held  not  to  break  tn  upon  general  contracts  of  hiring  for  the 
year. 

Bex  V.  All  SainU,  Worcester,  H.  58  Geo.  3.  lB.Sf  A.  322.    A  Mercbant's 
clerk  in  a  mercantile  house,  hired  by  the  year,  but  serving  only  clerk  hired  for 
during  the  usual  hours  of  business,  thereby  gains  a  settlement,  *  ^^*  *"^ 
although  those  hours  did  not,  by  the  custom  of  the  trade,  ever  JuiiS]3ftheuni«l 
occupy  the  whole  day,  and  he  went  where  he  pleased,  without  houn  of  buti- 
asking  his  master's  leave,  when  those  hours  were  over.     Lord  nets. 
EUeniorough  C.  J.  said,  There  is  in  every  contract  of  hiring  some 
implied  exception  of  hours  for  relaxation,  food,  and  rest ;  I  can- 
not at  least  suggest  to  myself  any  contract  in  which  such  excep- 
tions do  not  exist.     The  master  here  has  a  right  to  the  service  of 
the  pauper  at  all  times,  but  he  does  not  require  his  services  at 
amy  other  hours  than  those  mentioned :  there  is  not  any  exception 
in  the  contract.     The  hiring  then  being  general,  and  there  being 
no  exception  but  such  as  are  necessarily  implied  in  every  contract, 
I  think  that  the  pauper  by  serving  under  it  for  a  year,  gained  a 
settlement.     Bayley  J.  said,    the  distinction  between   the  two 
classes  relative  to  this  subject  is,  that  in  the  one  the  exception 
to  the  service  is  expressed  in  the  contract,  and  in  the  other  it 
is  left  by  the  custom  of  the  particular  trade  to  be  raised  by  im- 
plication.     This  case  seems   to  me  to  range  itself  under  the 
latter  class ;  and  therefore  I  think  the  pauper  gained  a  settlement 
by  this  hiring  and  service. 

M  toee&lp  toagetr. 

Rex  V.  Dedhamj  M.    10  Geo.  3.    Burr.  S.  C.  653.     2  Bott,  Contmct  for 
198.     1  Nol.  P.  L.  328.  330.  335.    In  April,  1767,   the  pauper  wages  at  6*.  a 
Samuel  BoUon,  was  hired  to  John  Mason  of  Dedham,  to  serve  week,  ■ummer 
him  in  the  business  of  a  plumber  and  glazier,  at  the  wages  of  6*.  *  hirinic^for'ir' 
a-tjoeeky  board,  lodging,  and  loashing,  summer  and  <winter.      He  year;  but  a 
served  under  that  agreement  for  eleven  months,  when  his  master  weeUy  hiring, 
having  taken  an  apprentice,  informed  him  that  he  must  lodge  out 
of  his  house.    Upon  which  the  pauper  demanded  ^.  a  week 
more,  allefi:ing  that  he  would  otherwise  quit  the  service  on  ac- 
count of  his  master's  having  withdrawn  from  the  original  agree- 
ment.    He  continued  to  receive  the  additional  Qd.  a  week  till  die 
September  following.     And  the  pauper  by  the  aforesaid  hiring 
upprehended  he  was  bound  to  stay  with  his  master  a  year.    The 
sessions  thought  a  settlement  was  gained  thereby.    Ld.  Mansfield 
C.  J.  All  the  cases  require  a  hiring  for  a  year,  and  there  must  be 
a  reciprocal  obligation  on  both  parties.    1  see  nothing  here  to  make 
it  a  hiring  for  a  year.  *-  It  was  a  hiring  at  so  much  per  week : 
when  the  master  could  not  lodge  the  servant  any  longer,  they 
came  to  a  new  agreement  for  an  additional  6d.  a-tveek.  .  The 
servant  alleged  that  he  would  quit  the  service  unless  the  master 
would  compfy  with  his  demand.    And  to  prevent  his  doing  so, 
th«  master  compliedi  and  paid  him  M.  a  week  more.    Yates  J* 
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WeeleUfwogeu     There  must  be  a  hiring  for  a  year  either  in  law  or  expnu 

words.  These  words  do  not  express  it.  The  demand  made  by 
the  servant  destrojrs  tiie  presumption ;  so  that  neither  of  them 
seems  at  that  time  to  have  thought  the  contract  originaHy  nAade 
between  them  was  binding  for  a  year.  Aston  J.  Though 
a  general  hiring  is  a  hiring  for  a  year,  yet  there  must  be  an 
olMigation  upon  the  servant  for  a  jear.  But  nothing  here  infers 
such  an  obligation.  <  Six  shillings  a  week  summer  and  winter/ 
only  imports  Uiat  the  wages  should  continue  always  the  same,  and 
not  be  varied  according  to  the)  seasons.  The  master's  com^dyiog 
with  the  demand  shews  how  the  contract  was  understood  by  them 
both. 

See  Rex  v.  Ovemortony  post,  315,  for  the  construction  of  the 
word  year. 
A  hiring  at  so        Rex  V.  Newton  Toney,  E..  28  Geo.  S.    2  T.  R.  iSS.   2  BoU,  228. 
much  per  week   1  ^qI,  p,  £,.  $29.     William  Slater  and  his  wife  and  children  were 
Wrin  *  *  ^^^^  removed  from  Harhridge  to  Newton  Toney.    The  sessions  con- 
""^'  firmed  the  order,  and  stated  the  following  Case :  —  That  Slater 

went  into  the  parish  of  Newton  Tonevy  to  one  PostanSy  a  pub- 
lican there,  who  had  befbre  employed  nim  three  times  to  go  into 
Shropshire  with  some  hounds ;  and  on  his  return  from  the  last 
journey  he  agreed  to  live  with  Postans  as  ostler,  at  4«.  6d.  per 
week,  and  continued  with  him  as  ostler  for  one  year  and  a  half, 
and  then  went  away.     Before  his  departure,  on  demanding  his 
wages,  Postans  alleged,  that  as  he  had  received  vails,  4f .  6^  a 
week  would  be  too  much ;  whereupon  he  agreed  to  accept  after 
the  rate  of  10^.  a-year,  in  lieu  of  4a.  6d.  per  week.     He  then  left 
his  service,  and  hved  elsewhere  for  five  or  six  months,  when  he 
returned  to  Newton  Tonev^  and  agreed  with  Postans  to  serve  him 
again  as  his  ostler,  as  he  nad  done  before,  at  4^.  per  week,  which 
was  about  10/.  a  year,  and  which  he  received  wnen  he  asked  for 
it ;  under  the  latter  agreement  he  lived  one  year  and  a  half»  but 
thought  himself  as  a  weekly  servant,  and  at  liberty  to  leave  his 
service  at  any  time.  —  Ashhurst  J.    The  case  of  Rex  v.  Dedkam 
(antey  SOS.)  is  much  stronger  than  this.  It  is  impossible  to  distinguish 
the  two  cases  upon  principle ;  here  the  pauper  <  hired  himself  as 
an  ostler  at  45. 6d.  per  week,'  but,  <  that  cannot  be  considered  as 
a  general  hiring ;'  and  if  either  party  had  chosen  to  dissolve  the 
contract  before  the  end  of  the  year  no  action  could  have  been 
maintained  by  the  other.-—  Buuer  J.     This  case  is  not  so  strong 
as  that  of  Rex  v.  Dedham,  for  there  the  expression  summer  jBSjA 
winter  shewed  that  the  party  had  it  in  contemplation  to  continue 
But  if  there  be  a  year  in  the  service.    Here  the  hiring  is  merely  at  so  mudi^ 
any  thing  in  tiic  week :  now  *^  if  there  be  any  thing  in  the  contract  to  shew  that 
contract  to  shew  ^^  hiring  was  intended  to  be  for  a  year,  there  a  reservation  rf 
^'intended  to  ^^^Y  '^g®'^  ^^  ^^^  Control  that  hiring ;  but  if  tJie  paymemt  of 
befor  a  year,     weddy  Wages  be  the  only  circumstance  from  which  the  duratioo 
there  a  rcMrv-    of  the  contract  is  to  be  collected,  it  must  be  taken  to  be  only  a 
ation  of  weddy  weekly  ^hiring,"  and  this  hiring  is  of  that  kind.-—  GVoaeJ-    -C^ 
^"^^aL"^    sidering  the  situation  of  the  pauper,  and  what  passed  at  the  tnnc 
conM  that        ^^  entering  into  this  contract,  this  appears  not  to  be  a  hiring  fort 
^"^'  year :  the  pauper  was  hired  in  the  chanuster  of  an  ostler  at  4t.6tf. 

per  week;  now  that  cireumstanGe  alone  shews  that  he  was  not 
likely  to  continue  a  year.  Besides  that,  it  appeatwthat  heactually 
lefr  his  senHcein  the  middle  of  the  yettr,  wbidi-Bilisfies  ne  that 
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it  was  not  Intended  by  the  parties  to  be  a  hiring  for  a  year.    Rule  ^m%  wageu . 
absolute. 

Rex  V.  Odi/iam,  T.  28  Geo.  3.  2  T.  R.  622.  2  5o//,  224-.  ». 
1  xVb/.  P.  Z.  350.  The  pauper  went  to  live  with  one  Rhodes  of 
SL  Marjfy  Lambeth^  livery-stable-keeper,  and  post-chaise-letter, 
as  under  ostler,  at  9s.  per  week,  with9Ut  fixing  any  time  for  the 
expiration  of  such  service.  Some  time  afler  he  had  been  there, 
a  post-boy  went  away,  and  the  pauper  was  by  bis  master  turned 
over  to  take  his  place  at  Ss.per  week,  and  the  money  he  could 
get  from  the  persons  he  drove.  He  remained  in  such  service  up* 
wards  of  two  years,  and  more  than  one  in  the  last  employment 
as  post-boy ;  during  the  whole  time  he  found  himself  victuals, 
and  lodged  in  a  lore  belonging  to  his  master  in  the  yard.  Some 
time  after  he  left  the  said  service  he  returned  to  it  again,  when 
Rhodes  told  him  he  might  go  to  work,  and  then  remained  one 
year  under  that  agreement.  Some  time  after  he  left  the  service^ 
he  returned  to  it  a  third  time,  in  or  about  February ^  as  an  odd 
man,  without  wages,  and  continued  under  this  last  agreement  till 
three  weeks  after  Chrisimas :  when  he  first  went,  he  saw  and  had 
some  conversation  with  the  head-ostler,  and  was  some  days  abo\i% 
the  yard  before  he  entered  into  any  service ;  he  then  asked  his 
master  (Rhodes)  for  his  place,  who  told  him  he  might  have  it. 
The  pauper  and  his  wife  were  removed  from  Odiham  to  Lambeth  f 
which  the  sessions  quashed  on  appeal.  This  case  was  given  up, 
as  having  been  determined  in  the  (above)  case  of  Rex  v.  Newton 
Toney% 

Rex  V.  Pucklechurchy  T.  44  Geo.  S.  5  East,  882.  1  Smith's  Rep.  VHme  aoUJog 

552.  2  Botty  233.  1  Not.  P.  L.  329,  330.    The  pauper,  afler  two  'M  a»  to  torn 

previous  hirings,  each  beinir  for  a  less  period  than  a  year,  aiiFain  ^  ■•nr>c«,  but 
*^         J  ^    T  VL  !-•  P      ^x.  r     /!    J"        !-•   'i-       ji       J   thai thft MTvant 

agreed  to  live  with  his  master,  the  master  finding  him  board  and  ,|^  |^^^ 

lodging,  and  paying  him  2s.  6d.ver  week ;  no  time  was  mentioned  weekly  paj,  it 

by  either  party.    Per  Lord  Euenborough  C.J.  **  If  nothing  be  «ooly«wcdtlj 

said  as  to  the  term  of  the  service,  but  that  the  servant  shall  have  hiring. 

weekly  pay,  it  must  ^n'xna  Jacie  be  understood,  that  the  parties 

Intended  a  wedcly  hiring  and  service."     But  circumstances  may 

shew  a  difterent  intent.     Here,  in  the  first  instance,  the  hiring  was 

for  a  specific  term  of  eight  weeks ;  the  second  hiring  was  for  a 

definite  time  short  of  a  year.    No  time  was  mentioned  at  the 

third  hiring,  but  it  was  a  niring  at  weekly  wages.    Then  it  falls 

within  the  cases   of  Dedham^  Bradninchy  and  Newton  Toneu^ 

where  a  hiring  at  weekly  wages  has  been  holden  to  be  a  weekly 

hiring.    If  an  indefinite  hiring  be  stated  on  a  record,  and  nothing 

shewn  to  controul  it,  it  will  be  deemed  a  hiring  for  a  year :  but 

that  is  in  the  absence  of  any  circumstance  from  whence  a  diffe* 

rent  intent  is  to  be  collected.     The  other  judges  agreed.     After* 

wards  Ld.  EUenborough  C.  J.  said,    *<  I  ho[»e  it  will  be  under* 

stood,  that  where  no&ing  is  said  as  to  the  hiring,  and  the  wagei 

are  weekly,  it  must  be  considered  as  a  weekly  hinng. ' 

Bex  T.  Mitchamy  E.  50  Geo.  3.   12  East,  351.   Batt,  Cani.  l9^.  ^  ^^^  •^  «> 
1  Nol.  P.  L.  329.  Removal  from  MUcham,  in  Surrey,  to  Bnr^  much,  week  for 
Jield  (caUed  in  the  order,  Birc^field)  in  Berks.    The  sessions  Se  ^J^^^' 
quashed  the  order,    and  stated  the   following ^  Case ;  —  Joseph  wrvent  could 
Pendry,    being  settled  in  Burghfield,    was  nired    by  GraueSf  agree,  b  only  a 
the  keeper  of  a  t(oll-gate  in  the  pansh  of  Egham,  at  Ss*  O'VieekJbr  weekly  hiring^ 
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WetUtf  wages.      Hi  long  time  as  hit  master  and  himself  could  agree,  to  aatist  in 

nd  r  wh'ch  no  collecting  the  tolls ;  and  continued  to  serve  under  such  hiring  for 

settlement  can     n^ore  than  a  year,  during  which  time  he  assisted  Graves  in  coUect- 

be  gained.  ing  the  tolls,  and  occasionally  took  care  of  a  horse  and  some 

hounds.  Graves  had  no  horse  at  the  time  he  so  hired  Fendry^ 
but  bought  one  afterwards.  The  hounds  were  kept  in  premises 
belonging  to  the  toll-house ;  and  Pendry  during  all  that  time  re- 
sided in  the  toll-house.  Graves  did  not  hire  him  as  he  had 
before  hired  a  brother  of  Pendry,  with  whom  he  expressly  con- 
tracted as  for  a  yearly  servant.  Graves  paid  Pendry  as  he  wanted 
money,  pounds  at  a  time.  Pendry,  after  the  hiring,  married  the 
pauper  Rebecca,  by  whom  he  had  the  three  children  named  in  the 
order  of  removal,  and  afterwards  deserted  his  wife  and  children.— 
After  argument,  Ld.  EUenhorough  C.  J.  This  case  is  nothing  more 
than  a  hiring  at  so  much  a  week,  which,  where  nothing  else  appears 
to  the  contrary,  is  a  weekly  hiring  within  the  rule  laid  down  in 
Hex  T.  Newton  Toney ;  and  it  cannot  alter  the  case  by  adding 
that  which  must  necessarily  have  been  understood,  that  the  hiring 
was  to  coiTtinue  as  long  as  the  master  and  servant  agreed :  that 
is,  from  week  to  week.  Order  of  sessions  quashed* 
A  Berrant  in  Rex  V.  DodderhiU,  M,  55  Geo.  S.   S  M.  &  S.  243.    Removal 

husbandry,         from  that  part  of  the  parish  of  DodderhiU  lying  in  the  borough 
hiwd  to  senre      of  Wydh,  Otherwise  Droittvich,  to  the  parish  of  Si.  Peter,  in  die 


^^  **of^  ^^  borough,  subject  to  the  opinion  of  the  Court  of  K.  B.  on  the 
IboSd,  waaUnff,  following  case :  John  Hill,  the  pauper,  being  legally  settled  in 
and  lodcinff,        Wolverby,  hired  himself  as*  a  servant  in  husbandry  to  one  Broad, 


Except  in  fhe  who  occupied  a  farm  in  the  pari&h  of  St.  Peter,  to  serve  htm  for 
harvest  month,  the  weekly  wages  of  four  shillings,  board,  washing,  and  lodging, 
^""'"tobe^*^  except  in  the  harvest  month,  when  his  wages  were  to  be  increased 
creased  to  to  1  Off.  Gd.ner  week,  and  then  again  to  be  reduced  to  4^.    At 

I'Os.  isd.  per  the  time  of^  the  hiring  nothing  was  said  as  to  the  length  of  time 
week«  and  flien  the  pauper  was  to  continue  in  the  service  of  Broad.  Under  the 
again  reduced  a1)ove  hiring  the  pauper  served  Broad  eighteen  months  in 
^'^mw^<^  S^  Ptffer'ff,  residing  there,  and  receiving  the  4*.  per  week,  as 
ment^  for  that  ^^g^ced  upon,  except  dunng  the  harvest  month,  tvnen  his  wages 
is  only  a  weekly  "were  raised  to  lOs.  6(/.,  and  at  the  end  of  that  time  fallen  again 
hiring.  to  4fS.     After  argument,  Ld.  ElUnborough  C.  J.  said,  I  take  the 

rule  of  law  to  be,  that  if  no  particular  time  is  expressed  for  the 
continuance  of  the  service,  or  is  reasonably  to  be  implied,  a  hiring 
for  a  year  is  to  be  intended.  But  it  has  also  been  laid  down,  that 
m  reservation  of  weekly  wages  imports  a  hiring  by  the  week,  un- 
less the  inference  which  arises  from  the  reservation  oi  weekly 
wages  be  repelled  by  other  circumstances.  Where  there  is  a 
liberty  to  part  at  a  month's  notice,  tliat  imports  that  as  there 
must  be  a  month  to  determine  the  contract,  the  reservation  of 
iveekly  wages  is  not  to  limit  'he  duration  of  the  contract,  and 
^erefore  it  becomes  a  hiring  unlimited  in  duration,  which  the 
law  terms  a  general  hiring,  or  a  hiring  for  a  year.  What  is  the 
case  here  ?  ^e  hiring  is  at  weekly  wages,  except  in  the  harvest 
month,  ^hen  the  servant  is  to  be  paid  according  to  a  higher  rate 
tyf  weekly  wages  daring  that  mentn ;  he  is  to  be  paid  10s.6</.jp^ 
veek,  the  parties  contemplating  the  poteibility  of  the  service 
contmaing  during  the  harvest  fnonUi.  If  the  exception  had  been 
.  *«  for  the  harvest  month,"  instead  of  "  iA  the  harvest  montii,"  it 
tnight  have  afforded  a  more  plausible  argument  that  the  cotatract 
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was  meant  to  endure  at  least  for  the  period  of  a  month;  or  if  JTedO^wagn, 

instead  of  lOi.  6d.  a  week,  it  had  been  «tipnlated  that  the  servant   Rex  0.  I>dd- 

should  receive  two  guineas  for  the  niontli,  that  would  have  im*  derluU. 

ported  a  consolidated  month,  and  might  have  repelled,  on  the 

same  principle  as  the  month's  notice,  the  inference  arising  fVora 

the  reservation  of  weekly  wages ;  but  that  is  not  the  language 

of  this  contTBCt.    All  that  is  stated  here  is  the  payment  of  weekly 

wages,  which,  according  to  the  cases,  controuls  the  duration  of 

the  contract.     Le  Blane^  J.  I  am  of  the  same  opinion.    In  Rex  v. 

Dedham  the  pauper  let  himself  at  6«*  a-wee):  summer  and  winter. 

That  was  understood  if  the  parties  should  happen  to  go  on  toge* 

rtier  summer  and  winter,  and  so  it  must  be  understood  here  if 

they  should  continue  until  the  harvest  month.     So  in  Rex  v.  Mit" 

ckam  a  hiring  at  so  much  a  week  for  as  long  time  as  the  master 

and  servant  could  agree,  was  held  to  be  a  weekly  hiring,  being 

a  hiring  for  so  long  as  they  could  agree  from  week  to  week. 

Here  it  is  in  effect  so  long  as  the  parties  can  agree,  and  if  they 

should  go  on  to  the  harvest  month,  then  from  week  to  week  at 

a  higher  rate  of  wages  during  that  month.  —  Bayley  J.  There  is 

nothing  in  this  case  to  shew  that  the  niaster  bound  himself  to 

keep  the  man,  or  the  man  to  serve  the  master,  for  a  year.     The 

fiarties  were  only  providing,  that  in  case  the  weekly  contract 

should  continue  up  to  the  harvest  month,  the  weekly  waees  should 

be  increased.    There  was  no  obligation  either  upon  the  master 

or  the  servant  to  continue  it  beyond  the  week.     Order  of  sessions 

confirmed. 

Rex  V.  Lambeth,   T.  55  Geo.  S.  4  M.  &  S.  815.    The  pauper's  Weekly  wigw 
husband  had  been  hired  by  one  W.  at  8«. per  week  and  two  gut'  *°^V^°^^°f|" 
neazfor  the  harvest,  to  do  any  thing  the  gardener  should  set  nim    ^' 
about ;  and  under  this  hiring  he  served  four  years  \n  the  parish 
of  CMadiesu)orth.     The  sessions  were  of  opinion  that' 'he. thereby 
gained  a  settlement  in  C.     It  was  endeavoured  to  distinguish  this 
case  from  Rex  v.  Dodderhill^  ante,  in  this  particular,  that  hei^  was 
an  asreement  for  a  gross  sum  to  be  paid  for  the  harvest,  and  oot 
merely,  as  in  that  case,  for  an  increase  a£  the  weekly  wages  in 
the  harvest  month.     And  Jbr  the  harvest  imports  for  a  consoli- 
^ted  period,  at  least  as  long  as  a  months  for  which  period  these 
wages  are  reserved,  which  is  inconsistent  with  the  notion  of  a 
weekly  hiring ;  and  therefore  this  case  falls  within  the  principle 
of  Rex  V.  Hampreetony  post.  S09.      But  per  Ld.  EUenborough    *    • 
C.  J.  It  does  not  distinctly  appear  whether  the  two  guineas  were 
to  be  paid  de  incrementOf  or  were  to  cover  the  whole  harvest. 
All  that  appears  is,  that  the  hiring  being  by  the  week,  the  parties 
contempUued  that'  possibly  it  might  last  through  the  harvest. 
Order  of  sessions  quashed, 

Ma^»  anti  notice* 

Rex  V.  Hanhurify  T.  42  Geo.  8.  2  Ea^,  428.  2  Bott^  231.  1  l^ti.  A  hiring  to 

P.  JU  832.  The  pauper  agreed  to  work  for  one  Saunders,  as  a  ''°*  !if*'^ 

blacksmith,  at  Ss.  6d.  per  week,  with  meat,  drink,  washing,  and  ^(yyop^fora 

lodging  at  &'s  house :  to  part  on  a  week's  notice  by  either  party,  week's  notice. 

The  pauper  cmi tinned  to  serve  for  six  years,  witliout  any  alter-  don  not  gain  a 

ation  of  terms,  when  S.  died.    The  pauper  received  his  wages  lettl^maat. 
every  Saturday  night  or  Sunday  monung :  frent  where  he  pleased 
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Witi^  and         on  Sunday tf  as  well  as  on  other  days :  but  was  entitled  to  his 

^^^'  board  if  he  stayed  at  home.     On  other  days,  if  he  wanted  a  holi- 

lUz  V,  Han-      ^^^  y^e  asked  for  it  and  had  it,  his  master  deducting  his  wages. 

^^'  The  sessions  thought  this  a  general  hiring,  and  confirmed  the 

order  of  removal  from  Tardebigg  to  Hanbury*    And  it  was  said 

by  Ld«  EUenborough  C.  J.  that  this  case  was  decided  bv  those 

of  Dedhamt  Bra£ninchy  and  Newton  Toney,     That  in  the  first, 

Ld.  Man^ldzaidf  that  all  the  cases  required  a  hiring  for  a  year, 

but  that  that  was  only  at  so  much  a  week*    In  the  secon«i,  he 

observed  that  the  pauper  was  under  no  obligation  to  serve  a  yesr, 

and  unless  that  be  so,  there  can  be  no  settlement  gained;  and 

that   Rex  v.  Hampreston    turned  upon   the  circumstance  of  a 

month's  notice  to  quit  being  requhred.     But  here  the  contract 

was  determinable  at  a  week's  notice :  and  there  is  no  ground  for 

presuming  a  general  hiring ;  it  appearing  expressly  what  the 

original  agreement  was  in  met,  which  negatives  a  biting  for  a 

year. 

A  hiring  by  the       Rex  v.  Clare,  M.  16  Geo.  3.     Burr.  S.  C.  819.     2  BoU,  200. 

month  at  a         1  Nol.  P.  L.  329.  333.  The  pauper,  being  a  joumeyman  raiUo-,  at 

month's  wages     Michaelmas  1768,  let  hinuelf  to  E.  S.  by  the  month,  at  the  wages 

^  *  ™^''^1     ^^  ^*  ^  ™^^^>  ^'^^  ^'^'^  ^  liberty  to  depart  from  his  said  service  at 

Dotbe  a'yaariy    ^  month's  wages  or  a  month's  warning.  At  the  time  of  hiring  it  was 

hiring.  agreed  between  the  pauper  and  the  said  E.  <S.,  that  if  he  contmued 

in  her  service  till  harvest  time,  he  should  be  at  liberty,  during  the 

harvest  montli,  to  let  himself  to  any  other  person  for  the  hanrest 

month.     He  continued  five  years  in  the  service  of  the  said  £.  & 

and  during  that  time  constantly  let  himself  to  some  person  or 

other  for  the  harvest,  and  received  the  commcm  wages  of  8^ 

from  his  said  mistress  for  the  harvest  month  in  each  year;  and 

paid  her  one  moiety  of  the  wages  earned  at  such  harvest,  anno* 

ally,  and  during  his  service  wim  his  said  mistress;  but  g^rall]|r, 

at  the  end  of  every  month,  and  sometimes  weekly,  received  m 

wages  of  8s.  a  month  or  in  that  proportion.    And  he  considered 

himself  as  a  mondily-servant,  and  at  liberty  to  leave  his  nustress 

at  the  end  of  any  month,  on  payment  of  a  month's  wageS) 

or  giving  a  month's  warning,  according  to  the  first  agreemeat 

This  pomt  was  given  up  by  the  counsel  as  indefensible ;  the  said 

hiring  being  only  a  hiring  by  the  month. 

Hiringatss.  Rex  v.  Birdbroke,  E.  31  Geo.  S.   4  T.  R.  245.    2  Boit,  ^26. 

par  week  *  the    1  Nol.  P.  L.  332.    M.  Meers  was  removed  from  Stoke  by  Clare, 

ynMrroond'  and  St^oUk,  to  Birdbroke,  Enex.    The  sessions  confirmed  the  order, 

^^[^^^j^J.^  and  stated  the  following  case  s  The  pauper  being  settled  diBid- 

notjceT^Ss  a    broke  was  hired  by  J.  OUey,  &rmer,  at  Stoke,  at  Se.per  week  the 

eettlenent.         year  rocmd ;  each  was  to  be  at  liberty  on  a  fortmght's  notice, 

but  the  pauper  was  not  to  go  away  at  seed-time,  hay,  or  hsrre^ 
He  stayed  in  that  service  a  year  at  StfJce,  and  received  his  wages 
at  different  times  whenever  he  pleased.  •— Ld.  Kenyan  CJ* 
said,  no  doubt  can  be  entertained  on  this  case.  It  does  not  eren 
rest  on  a  general  hiring,  for  this  was  an  expreas  c<mtract  to  serve 
the  year  round.  But  it  Is  said  that  this  cannot  be  considered  to 
be  a  hiring  for  a  year,  because  thore  was  a  reservation  of  weekly 
wages,  and  because  each  party  was  to  be  at  liberty  to  nut  an  end 
to  the  agreement  on  giving  a  fortnight's  notice ;  but  wnether  the 
wages  be  to  be  paid  by  Uie  weekor  the  year  cannot  make  any 
alteralioa  in  the  duration  of  the  serrice  it  the  contract  were  for 
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a  year.    ITiis,  therefore,  was  a  contract  for  a  year,  at  so  much  WagnmA 
a-week,  with  liberty  to  quit  at  any  time,  except  seed,  hay,  or  noHct. 
hanrest  time,  on  giving  a  fortmght's  notice :  "  but  the  power  of  «-  - 

giving  notice  makes  no  difference,"  for  it  has  been  held  that  an  ^l^nZ^ 
agreement  to  leave  the  service  on  giving  a  month's  warning  did  make*  no       * 
not  defeat  the  settlement.  —  The  other  judges  concurred,  and  diff«renc«L 
Butter  J.  said,  a  hiring  for  a  week  giving  a  fortnight's  notice  was 
never  heard  of.     Both  orders  quashed. 

Rex  v.  Hampreston,  E.  SS  Geo.  S.  5  T.  R.  205.     2  Bott,  WI.  Hiring  at  lo 
1  Nol.  P.  Z.  829.  832.     On  an  appeal  against  an  order  of  re»  much  per  week, 
moval  from  Giilingham  to  Hampreston  in  Dorsetshire^  the  sessions  «"*  l*b«ty  to 
confirmed  the  order,  and  stated  the  following  case :  The  pauper,  !»"  on  « 
W.  Gray,  being  settled  at  Hampreston  went  to  one  S.  Hannam  a  uTwi^^^' 
miller  of  Giilingham^  and  agreed  to  serve  him .  for  3*.  9d.  per  hirini^^^ 
week ;  he  consic&red  himself  obliged  to  serve  his  master  on  Sun* 
^^y/SJ^  well  as  other  days ;  and  accordingly  served  on  Sundays. 
*\  ^hey  had  a  liberty  of  parting  on  a  month's  notice  on  either 
side."     He  received  Is.  as  earnest  to  bind  the  Irargain.    There 
was  no  mention  of  time,  or  for  how  long  he  should  serve.     He 
continued  under  this  contract  about  two  years  and  a  half,  re- 
siding in  Giilingham  in  the  house  of  his  master.    He  then  went  to 
Titbury  to  be  inoculated,  where  he  remained  two  months.  Hannam 
then  sent  for  him,  and  he  was  hired  again  by  him  at  the  rate  of  4f. 
per  week.     He  continued  to  live  with  Hannam  under  the  last  con- 
tract for  two  years  and  a  half,  durins  which  time  he  resided  in 
his  master's  house  in  GilUneham.^^lA.  Kenyan  C.  J.    It  is  ad- 
mitted, that  since  the  case  of  Rex  ▼•  Nem  Windsor^  the  circum-  Pbtt  aia 
stance  of  the  parties  having  it  in  their  power  to  determine  the 
service^  on  giving  notice  will  not  defeat  the  settlement,  where 
there  is  a  contract  for  a  year,  and  a  year's  service  under  it. 
Neither  could  it  be  disputed  by  the  counsel,  who  argued  in  sup- 
port of  the  order  of  sessions,  that  a  general  hiring  is  not  a  hir-~ 
ing  for  a  year.      In  each   of  the   cases  cited   (a)  there  was 
something  to  show  that  the  parties  did  not  intend  that  it  should 
be  a  general  hiring;  one  was  as  long  as  the  master  wanted  a 
servant,  another  as  long  as  the  parties  liked,  where,  without  any 
notice,  the  contract  might  have  been  inunediately  determined. 
But  '^  wherever  the  relation  of  master  and  servant  is  to  continue 
for  an  indefinite  time,  and  cannot  be  put  an  end  to  at  the  elec- 
tion of  either  party  without   notice,  there  the  hiring  must  be 
understood  to  be  a  hiring  for  a  year."    If  this  were  not  a  general 
hiring,  those  who  disputed  that  proposition  should  have  pointed 
out  tor  what  time  it  was  to  continue ;  and  indeed  it  has  been  con- 
tended to  be  for  a  month,  or  a  month  added  to  a  week,  but  there 
is  no  foundation  for  either ;  for  if  that  were  so,'  the  pauper  might 
have  left  the  service  at  the  end  of  the  first  month,  or  of  the  hve 
weeks,  without  giving  any  notice  at  all ;  but  there  is  no  pretence 
for  that }  for  by  the  terms  of  the  contract  he  was  to  ^ive  a  month's 
notice  before  he  could  determine  it.    And  this  is  distinguishable 
from  Rex  v.  Bradninchy  for  there  was  a  hiring  for  a  stipulated 
time  less  than  a  year.    In  this  case,  independent  of  the  first  con- 
tract, the  parties  met  again  after  an  absence,  and  the  pauper  was 

(a)  Mex  T.  XtiUoH  Tonei/i  Rex  ▼.  Odiham,  Men  v.  Jhdhanh  Mi9  ▼.  Birdbroke^ 
and  Me*  V.  JSradninch. 
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Weekly  wages, 
»nd  month's 
notice. 


Hiring  for  m 
year  at  41. 
wagesy  payable 
quarterly,  witli 
liberty  to  part 
«n  a  month's 
notice  at  the 
end  of  any 
quarter,  is  a 
yearly  hiring. 


A  hiring  at  51. 
per  year  wages, 
with  liberty  to 
part  at  a 
month's  wages 
or  warning  is  a 
yearly  hiring. 


Hiring  oondt* 
Cional  as  to 
liking,  if  the 
oenrice  conti- 
nne,  a  good 
hiring  for  a 


a  second  tkne  hiFed  at  4^.  per  week,  the  pauper  inaiftdng  upon  an 
increase  of  wages.  This  alflo  was  a  general  Hiring,  which  in  law 
is  a  hiring  for  a  year,  and  the  pauper  having  served  more  than  a 
year  under  it  in  Gillinghamy  acquired  a  settlement  there.  —  Atfh 
hurst f  Buller,  and  Grose,  Js.  concurred.  Order  of  sessions  quashed. 
Rexy.  Great  Yarmouth^  E.  56  Geo.  5.  5  M.  &  &  114.  A  hir- 
ing  at  weekly  wages,  either  party  to  be  at  liberty  to  part  at  a 
month's  notice,  was  held  to  be  a  yearly  hiring ;  although  the  case 
stated  that  the  pauper  let  himself  by  the  week,  it  being  also 
stated  that  at  the  time  pauper  let  himself  by  the  week  nothing 
passed  between  htm  and  his  master  as  to  his  being  hired  bj  the 
week,  except  tliat  he  was  to  have  weekly  wages. 

^carlp  toage^,  atttr  mcmtS'0  toarning ;  ant>  going  on 

li&ing. 

Rex  V.  Atherton,  H.  16  Geo.  2.  Bwrr.  S.  C.  208.  2  BoU, 
249.  1  A^o/.  P.  L.  322.  Ralph  Harrison  was  hired  for  a  year  ia 
Thomas  Barlow  of  Barton^  at  4/.  wages,  payable  quarterly. 
And  it  was  agreed  between  them,  at  the  time  of  the  hiring,  that 
either  of  tliem  should  be  at  liberty  to  determine  the  contract,  at 
the  end  of  any  quarter  of  the  said  year,  on  a  month's  notice. 
But  no  such  notice  was  ever  given  by  either ;  and  the  servant 
continued  in  his  said  master's  service  in  Barton  the  whole  year. 
The  servant  declared  at  the  time  of  the  hiring,  that  the  reason  of 
the  said  hiring  being  made  determinable  at  the  end  of  every 
quarter  upon  such  notice  as  aforesaid,  was,  that  he  would  not 
be  hired  so  as  to  lose  his  former  settlement.  Bat  by  the  Court 
unanimously  and  clearly :  this  is  a  good  settlement  in  Barton. 

-Rex  Y.  Nexv  Windsor,.    H.  8  Geo.  2.    Burr.  S.  C.  19.    9  5o«, 

248.  1  Not.  P.  L.  322.  326-  327.  Diana  Brookes  was  hired 
to  Colonel  Merricky  at  Thorpe ;  and  was  to  go  into  her  service 
a  month  upon  liking ;  and  was  to  have  51.  a-year  wages ;  but 
was  to  go  away  from  her  said  service,  on  a  month's  wages  or  a 
month's  warning  on  either  side.  She  continued  near  two  years  ia 
her  said  service,  without  any  other  hiring,  and  received  her  wages 
quarterly.  This,  by  the  unanimous  opinion  of  the  Court,  is  a 
hiring  for  a  year  at  Thorpe  :  and  she  gained  a  settlement  there. 

Wandsworth  v.  Putney,  2  Bott,  191.  1  Nd.  P.  L.  327.  Where 
the  master  told  a  boy  coming  into  his  service,  that  if  he  staid  a 
year  and  behaved  well,  he  would  give  him  a  livery  and  wages  the 
next  year ;  this  also  was  held  to  be  a  clear  yearly  nirii^. 

Rex  V.  Lidnevy  T.  6  Sf  7  Geo.  2.  Burr.  S.  C.  X.  2  Betty 
247.  i  Not.  P.  L.  322.  Martha  Bretoer  was  hired  to  WUliam 
Wake  in  the  parish  of  Stroud,  for  a  quarter  of  a  year ;  and  if 
her  master  and  she  liked  one  another,  she  was  to  continue  for  a 
year,  and  to  have  St.  for  her  year's  wages.  She  entered  into  the 
said  service,  and  continued  therein  one  whole  year,  and  received 
the  said  wages  of  3/.  It  was  argued,  that  as  it  was  in  the  elec- 
tion of  either  party,  during  the  first  quarter,  whether  she  should 
continue  or  not,  she  consequently  could  not  be  originally  hired 
for  a  year.  But  the  Court  held  this  conditional  hiring  to  be  a 
good  hiring  for  a  year:  since  the  mast»  and  she  did  like  ooe 
another,  and  a  year's  service  was  actually  performed  under  it. 

Rex  V.  St.  Ebbs,  H.  22  Geo.  2.     Burr.  S.  C.  289.     2  Rett, 

249.  1  Not.  P.  L.  822.  Two  justices  remove  CaleB  Guy  from 
Holytoell  to  Sf..  Ebbs.    And  the  sessions  upon  appeal  confirm  that 
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order.  The  case  was,  the  said  Caleb  Guy  was  hired  to  Thonuu 
White  of  Hoiytoelly  thus;  he  was  to  come  for  a  quarter  of  a  year^ 
and  to  have  after  the  rate  of  90s*  a-year ;  and  if  he  and  his 
master  liked  each  other,  he  was  to  continue.  He  did  continue  a 
year  and  a  half  above  the  said  quarter,  without  any  further  or 
other  hiring,  and  received  his  wages  as  he  had  occasion  for  them. 
It  was  moved  to  quash  these  orders,  for  that  the  settlement  was 
in  Holyv^ell  by  this  hiring  and  service  :  for  a  conditional  hiring  is 
a  hiring  for  a  year,  provided  the  condition  be  performed.  And  a 
rule  was  made  to  shew  cause.  But  no  cause  was  shewn.  And 
the  rule  was  made  absolute. 

ltletroti)iecttte  Biriitgfit. 

Rex  v.  mm,    M.  25  Geo.  2.      Burr.  S.  C.  S04.     2  BoU,  24-5.  Hiring  for  a 
1  NoL  P.  L.  321.    Eoxoe  Port  of  the  parish  of  Ilam,  esquire,  l^ch^wLoien 
hearing  that  the  pauper  was  a  likely  boy  to  serve  him  as  his  i^at,  gains  no 
postillion,  sent  to  the  pauper's  father  to  have  him  upon  liking,  settlement. 
After  the  pauper  had  served  Mr.  Port  eight  weeks  on  liking,  Mr. 
Port  hired  him  for  a  year,  to  commence  from  the  beginning  of 
the  said  eight  weeks.     He  served  Mr.  Port  in  tlie  said  parish  of 
Ilam  a  year,  (including  the  eight  weeks)  and  ten  days,   and  no 
longer. —  3y  Lee  C.  J.     This  case   diflers  from  all  the  former 
cases.    In  Jtex  v.  Lidneu  the  first  hiring  was  conditional,  for  a 
quarter  of  a  year  upon  liking ;  and  if  they  did  like  each  other, 
then  to  continue  for  a  year  :  yet  it  was  holden  a  good  settlement, 
as  they  did  like  each  other;  and  the  year's  service  was  per- 
formea.      In  Rex  v.  New  Windsor   it  was    uncertain,   till  the 
end  of  the  year,  whether  the  hiring  would  be  for  a  year,  yet  hap- 
pening so  in  event,  it  was  held  good.     In  the  present  case  the 
commencement  of  the  hiring  was  eight  weeks  after  the  boy  had 
been  upon  liking,  with  a  retrospect  to  his  first  coming  into  the 
service.     Now  a  man  cannot  serve  from  a  day  past.     Mr.  J. 
Foster  thought  the  cases  of  Rex  v.  Lidneu,  and  of  Rex  v.  Neto 
Windsor,   had   carried   the  matter  as  far  as   possible ;   and  if 
they  were  new  questions,  he  should  doubt  of  those  resolutions : 
but  botli  those  were  hirings  for  a  year,  previous  to  the  service ; 
and  the  conditions  were  performed.     He  observed  also,  that  the. 
safest  way  is  to  adhere  strictly  to  the  words  of  the  act  of  parlia-^ 
ment ;  for  refinements  upon  these  questions  have  produced  infinity 
of  questions  and  difficulties.     And  the  Court  were  of  opinion, 
that  the  pauper  by  virtue  of  this  hiring  gained  no  settlement  in 
Ilam. 

Rex  V.  Martony  E.  31  Geo.  3.  4  T.  R.  257.   1  Not.  P.  L.  321.  IletfospectiTe 
The  pauper,  when  he  was  about  eighteen  or  nineteen  years  of  age,  hiring  not 
went  into  the  service  of  W.  Fisher,  in  Marion,  and  stayed  about  •"ffi««ni. 
a  fortnight  or  three  weeks  without  any  hiring  or  agreement  of  any 
kind  bcmg  made  between  them.     The  pauperis  father  then  made 
an  agreement  with  Fisher  for  the  pauper  to  serve  him  fbr  a  year 
at  2s.  6d.  per  week.    The  time  he  had  then  served  was  to  make  a 
part  of  and  be  reckoned  in  the  year.    He  stayed  in  Fishers  ser- 
vice upwards  of  fifteen  months  from  his  first  coming,  and  he  re- 
ceived his  wages  according  to  the  above  agreement. —  And  it  was 
admitted  that,  by  the  cases  of  Rex  v.  Ilam,  and  Rex  v.  Hoddes" 
"M>  OfU.  23.,  a  retrospective  hiring  was  not  sufficient. 
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§  viii.  3. 


What  shall  be 
deemed  a  ser- 
vice for  a  year. 


Hiring  for  a 
year,  and  serrice 
for  a  year,  but 
not  under  the 
same  hiring. 


A  settlement 
may  be  gained 
by  a  service 
under  a  hiring 
for  half  a  year, 
and  a  second 
hiring  for  a 
whole  year. 


8o,  where  there 
is  a  hiring  from 
three  weeks 
after  Michael- 
mas to  Michael- 
mas, and  then  a 
hiring  for  a  year 
and  service  for 
eleven  months 
after  second 
hiring. 


Unless  such  person  shall  continue  and  abide  in  the  same  serviceJ\ 
What  shall  be  deemed  the  same  service  within  the  meaning  of  this 
explanatory  statute,  hath  been  much  controverted.  Concerning 
which  there  have  been  the  following  resolutions : 

In  the  case  ofDunsfordv.Ridgwickj  M.  9  An.  Fol.  133.  2  Boity 
250.  I  Nd.  P.  L.  317.  AniCy  275.  Mr.  Foley  says,  the  Court  de- 
clared, that  there  ought  to  be  one  entire  contract,  and  one  entire 
service  for  a  year,  pursuant  to  that  contract.  And  Mr. 
Blackerby,  in  reciting  that  case,  says,  it  was  then  held,  that 
there  must  be  one  entire  hiring,  and  one  entire  service  in  pur- 
suance of  such  hiring,  for  a  whole  year,  that  musi  make  a  set- 
tlement. Blackerby,  244.  But  it  must  be  observed,  that  this 
was  not  properly  the  point  in  question.  For  the  question  there 
was,  whether  a  hiring  for  two  half-years  should  be  deemed  a  suffi- 
cient hiring,  and  not  what  should  be  sufficient  service  under  such 
hiring  ? 

We  proceed  therefore  to  the  case  of  the  inhabitants  of  South 
Moidton^  H.  10  W.  1  Ld.  Raym^^^.  A  maid-servant  was  hired 
for  half  a  year ;  which  time  she  served :  And  then  was  hired  for 
a  year,  and  served  half  of  that.  —  Rokeby^  Turton^  and  Gould 
\Holt  C.  J.  being  absent)  held  it  to  be  a  settlement,  because  the 
statute  designed  only  that  the  party  should  serve  a  year. 

So  likewise  in  the  case  of  Rex  v.  Overton,  H.  10  W.  Burr. 
S.  C.  549.  71.  2  Bott,  250.  1  NoL  P.  L.  400.  which  was 
thus :  Bridget  Bayly  on  or  about  the  25th  day  of  March  con- 
tracted with  one  John  Orpwood  of  Steventon,  for  the  wages  of 
20«.  to  serve  him  from  the  said  25th  day  of  March,  1697s  ^'^ 
Michaelmas  then  next  following;  which  time  she  served  accord- 
ingly. And  at  the  said  Michaelmas  the  said  Orpivood  contracted 
with  the  said  Bridget,  from  the  said  Michaelmas  for  one  year 
ensuing,  for  the  wages  of  SQs.  And  the  said  Bridget,  according 
to  the  last-mentioned  contract,  remained  with  the  said  Orpwood 
till  some  time  in  the  month  of  April,  1698,  in  which  month,  by 
the  mutual  consent  of  the  said  Bridget  and  Orpmood,  she  left 
her  service,  and  he  paid  her  the  proportion  of  wages  then  due. 
The  sessions  thinking  the  above-mentioned  hiring  and  service 
aforesaid,  continuing  for  the  time  of  more  than  one  whole  year, 
to  be  a  good  settlement,  confirmed  the  order  of  the  two  justices 
for  sending  her  to  Steventon.  And  of  this  opinion  was  the  Court ; 
And  the  orders  were  confirmed. 

BrighttoM  V.  Westhallam,  E.  1  Geo.  1.  1  Stss.  Ca.87.  JPo/.143. 
^ Boh,  251.  I  Nol.P.L.4fH.  There  was  a  hiring  and  service 
from  three  weeks  after  Michaelinas  to  Michaelmas,  and  then  a  hir- 
ing for  a  year,  and  service  for  eleven  months.  Tlie  C.  J.  said,  if 
there  were  a  service  for  a  year,  under  a  hiring  from  week  to 
week,  and  then  a  hiring  for  a  year,  and  serving  for  forty  days,  ((i\ 
he  should  adjudge  that  a  settlement.  The  reason  is,  because 
By  the  SW.CfM.  c.  11.  a  hiring  for  a  year,  and  40  days  ser- 
vice under  it,  made  a  settlement ;  in  regard  that  the  hiring  for 


(a)  Butin  the  ciMe  of  Bea ▼.  Adton,  {poU,  p»314)  it  wasdctermiiMdi  U»t ^^1 
dtyi  service  under  »urh  yearly  hiring,  was  not  necessary  to  gain  a  aetdemcot 
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a  year  showed  that  the  person  was  not  likely  to  become  charge-  Service  under  a 
able,  for  that  he  was  able  to  work:  but  by  8  4*  9  ^.  3.  c.  SO.  the  nancr  hiring 
service  must  be  during  the  space  of  one  whole  year.     So  forty  Z*'^'"***' A?" 
days  is  a  good  settlement  to  an  apprentice,  in  respect  to  his  skill  ^^^^^  firing. 
and  art,  by  which  he  is  supposed  unlikely  to  become  chargeable. 
So  a  person  that  has  paid  parish  dues,  or  served  offices  in  a  parish, 
gains  a  settlement  by  40  days,  because  he  is  supposed  a  person  of 
substance,  unlikely  to  become  chargeable.    But  the  late  act  re- 
quiring service  for  a  year,  as  well  as  an  hiring,  we  think  it  suffi-* 
cient  if  the  words  be  answered,  considering  this  with  the  design 
of  the  former  statutes* 

Rex  y.  Aynhoe,  Af.  1  Geo.  2.  2  Sess,  Ca,  119.  Fol.  144.  QBott,  So,  where  there 
258.     1  Not,  P.  L,  400.     The  pauper  was  hired  in  Bicester  from  is  a  hiring  and 
Chruimas  to  Michaelmasy  and  served  till  Michaelmas ;  then  was  »«rvjce  from 
hired  for  a  year,  and  served  till  Midsummer.     And  this  was  ad-  S'^jS**  ^ 
judged  to  gain  a  settlement  in  Bicester.    There  were  cited  for  and  theiTahir- 
it    the  cases  of  Rex  v.   Overton^    and  of  Brighttoell  v.  West-  ingforayear, 
hallam    (an/e.)  — Lord  C.J.  Raymond  said,  the  case  of   West"  andaaenricetill 
haUatn  was  express  to  the  point,  and  he  would  not  break  into  it ;  Mid»uroiner 
but  if  it  had  been  res  integroy  or  a  case  not  adjudged  before,  he  ^1^*1,^^*0*^ 
should  have  thought  it  ill.    Here  the  service  was  made  previous  ^* 

to  the  hiring  for  a  year.  The  greater  part  of  the  judges  thought 
this  case  to  be  against  the  statute,  but  that  they  were  more 
strongly  bound  by  the  precedent;  and  were  unwilling  to  set 
aside  a  resolution  sdemnly  adjudged,  though  not  according  to 
their  own  opinion. 

Rex  V.  Underbarrou)  and  Bradley- Fields  H.  6  Qeo.  S.    Burr.  So,  where  dwrv 
S.  C.  545.    2  Botty  259.     1  Nd.  P.  L.  400.  401.     The  pauper^  U  a  hiring  4uid 
Anne  KeUety    hired  herself  at   Christmas  to  John  Thompson^  ■gr^'«ftqni , 
of  Crosthwaiie  and   Lythe^  till  JVhUsuntide  then  next   follow-  whi^dd!^ 
ing,   which  time  she  served.      At  the  same   Whitsuntide  she  andthenahir- 
hired  herself  to  the  said  John  Thompson  for  one  year,  and  con-  ing  for  a  year, 
tinued  in  the  said  service  till  the  beginning  of  march  following,  and  senn'oe  till 
when  she  and  her  master  parted  by  consent.    The  sessions  were  ^  j^^*""^ 
of  opinion,  that  the  said  Anne  KeUet  gained  no  settlement  by  the  afLrUieCfa^M- 
said  service  in  Crosthwaite  and  Lythe$  the  sessions  quashed  the  q,^^ 
order  of  removal.    It  was  moved  to  quash  the  order  of  sessions, 
for  that  there  was,  upon  the  state  of  the  facts,  a  hiring  for  a 
year  and  a  service  for  a  year,  when  both  were  coupled  together ; 
though  indeed  the  first  hiring  was  for  less  than  a  year,  and  the 
second  service  was  likewise  for  less  than  a  year.    On  shewing 
cause  it  was  urged,  that  the  two  leading  cases  (ante)  of  South 
Moulton  and  of  Rex  v.  Overton^  were  determined  upon  facts 
prior  to   the    explanatory  statute   of  the  8  ^  9  J^.  3.    before 
which  statute  a  hiring  for  a  yea#  and  a  service  for  forty  days 
gained  a  settlement.    And  it  was  observed,  that  in  the  last  case 
of  Aynhocy  Lord  Raymond  and  also  Mr.  J.  Page  declared,  that 
if  it  had  been  then  res  integra^  they  should  have  adjudged  it  to 
be  no  settlement  in  Bicester :  And  now  it  appears  to  be  so;  as  the 
two  supposed  precedents  were  no  precedents  at  all,  being  prior 
to  the  statute  of  the  8  ^  9  ^.  3. — By  the  Court:  The  authority 
of  these  cases  will  be  just  the  same,  whether  the  facts  were  prior 
to  the  statute  or  not :  Because  the  Court  determined  them  as  upon 
facts  subscauent  to  the  statute.  And  there  having  been  many  deter- 
minations tiic  other  way,  the  CQCtrt  were  unanimously  of  opinion, 
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Service  under  a  that  for  the  Sake  of  certainty  it  was  best  to  adhere  to  settled  de* 
minor  hiring  terminationB.  Though  there  might  be  room  for  great  doubt 
./jj^^??"  upon  this  point,  if  the  matter  were  again  open,  yet  the  rule 
yeaHjf  mng.      ^^^^  decisis  is  always  proper,  and   especially  in  these  cases  of 

settlements.  And  the  order  of  sessions  was  quashed,  and  the 
original  order  affirmed. 

[Note;  upon  searching  the  records,  it  hath  appeared,  that  the 
case  of  Bridget  Bayly  was  afier  the  explanatory  statute  of  the 
S  Sf  9  W,  and  the  mistake  did  arise  from  the  errors  of  the  several 
reporters  of  that  case,  as  to  the  particular  times  of  her  hiring  and 
service.    The  other  case,  viz,  of   iyouth  Moultath  is  not  to  be 
found  upon  the  file :  And  the  report  thereof  in  Ld.  Raymond  is  so 
very  imperfect,  that  nothing  can  with  certaintyJie  concluded  from 
it.     Sir  James  Burr&w  takes  notice,  that  it  is  not  impossible  that 
this  case  of  South  Moulton  may  be  the  very  same  with  that  of 
Overton.    Which  conjecture  seems  to  be  supported  by  this  ob- 
servation, that  the  reporters  of  both  the  cases  express  that  H€)lt 
C.  J.  was  absent.     And  there  was  no  other  determination  in  that 
term^  according  to  the  reports  thereof  in  Lord  Raymond  wherein 
it  doth  not  expressly  appear  that  Holt  C.  J.  was  present.  3 
So  a  hiring  and      Rex  v.  Adson,  H.  83  Geo.  3.    5  T.  R.  98.    2  BoUy  268.  1  Not. 
Mirioe  for  lestf    P.Z*.  414.    The  pauper  was  hired  in  Church  Stous  eight  days 
than  a  year,       after  Old  Michaelmas,  1786,  to  the  Old  Michaelmas  following, 
hW  ****for*a        ®"^  continued  in  his  master's  service  till  the  day  after  Old  Mi" 
jti^Svx^       chaelmas  day,  1787,  when  he  was  hired  by  his  master  till  the 
only  ten  days*     Michaelmas  following,  and  under  that  hiring  he  only  served  10 
•anrice  .under     days.    The  Sessions  thought  that  the  second  hiring  was  a  hiring 
the  yearly  hir-    f^j.  ^  year,  but  that  the  pauper  had  gained  no  settlement  under 

seuiemcntf*'"  *  ^^  "®    ®  ^®^  ^^'  served  forty  days  subsequent  to  that  hiring. 

This  case  was  argued  in  Michaelmas  term  last,  when  only 
Lord  Kenyon  C.  J;  and  Grose  J.  were  present ;  Lord  Kenyon 
was  of  opmion  that  a  settlement  was  gained  by  the  hiring  and 
service  stated  in  the  case :  but  Grose  J.  being  of  a  different  opi- 
nion, it  stood  over  for  fucther  consideration ;  and  now  Lord  Ken^ 
yon  said,  that  they  were  both  of  opinion  that  the  pauper  gained  a 
a  settlement  in  Church  Stow. 

mfm  tge  fitttt  atxMtt  fiffall  be  0aiti  to  be  contttitieb  aitfi 

romiecteti  tottg  tfjt  monti. 

A  hiring  and  Rex  V.  Underlarroxv  and  Bradley- Field,  H.  20  Geo.  3-     Doug. 

■crriccfor  a  309.      Cald.  65.      2  Bott,  262.      1  Nol.  P.  L.  400,  401.       Tho- 

year  at  18a.  masin  Halihead  being  settled  in  the  townsliip  of  Underbarrow 

hmnfr  for  an-  *^^  Bradley-Field  by  a  derivative  settlement  from  her  father,  was 

other  year  at  hired  for  a  year  in  the  said  township  of  Underbarrovo  and  Brad- 
85fc  wages,  and  ley-Field,  from  Whitsuntide,  1770  to   Whitsuntide,  1771,  to  one 

Mnrice  for  part  Burrow,  for  the  yearly  wages  of  18*.  where  she  lived  with  him 

^*il^n.  "'^^^^  ^^^  ^'""^  ^*^^  ^^®  ^^}^  ®^  ^^^>  ^^'°»  ^^^  May-day, 

ttnuancaofthe  1771 :  her  master  then  removing  to  a  new  farm  in  the  township 

■ame  service  at  of  Strickland  Roger,  carried  her  with  him,  where  she  served 

higher  wages:  seven  days,  which  completed  her  year,  and  received  her  wages: 

and  the  settle-  Then  she  again  hired  herself  to  the  same  master  for  another 

Mririi'*wtoe*  y®""'  ^®°*  Whitsuntide,  1171  to  Whitsuntide  1772,  for  the  wages 

the  serrica  ^^  ^^'*  <  ^^^  under  this  last  hiring  she  continued  with  him  in 

concluded.  Strickland  Roger  from  Whitsuntide,  1771  till  Candlemas  foUow- 
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in^;  when  bj  mutual  consent  she  quitted  her  serrice,  mid  re-   irhentereUet 
ceived  her  wages  up  to  that  time.  —  By  Lord  Mansfield  C.  J.  under  differtm 
We  are  all  very  clear  that  this  was  a  continuance  o^  the  same  l^rings  may  he 
service  with  an  increase  of  wages.    And  that  a  settlement  was  connecied. 
gained  in  Strickland  Roger. 

Rex  V.  Ovemorton,  E.  52  Geo.  3.  15  East^  S47.  Bott,  Cont.  Hiring foriA# 
139.  1  N0I.P.L.  307.  Order  of  removal  from  the  hamlet  of  year,  withs 
Overnorton  to  the  parish  of  Great  Rollright,  both  in  the  county  continued  mt- 
of  Oxford;  discharged  by  the  sessions,  subject  to  the  opinion  of  ▼>«  under  »  r». 
the  Court  on  the  following  Case  :  —  On  Monday  after  Michael-  "^^e^^SL' 
mas  day,  viz.  on  the  17th  of  October ,  1803,  IViUiam  Bigger*  year. 
*/fl^,  the  pauper,  was  hired  to  serve  Mr.  Jolly  of  Ovemortoiif 
for  the  year  at  9*.  6d.  per  week.  He  served  under  that  hiring, 
and  regularly  received  the  9*.  6d.  every  week,  either  on  the 
Saturday  or  the  Monday  following,  till  the  13th  of  October y 
on  which  day  for  the  last  time  he  received  95.  Sd.  Three  or  four 
days  previous  to  the  13th  of  October y  he  had  a  conversation 
with  his  master,  and  agreed  to  serve  him  for  another  year^  at 
lOr.  a-week.  On  the  20th  of  October^  he  received  10;.,  con- 
cerning which  no  explanation  took  place  at  the  time,  but  the 
pauper  said  in  evidence  that  he  received  it  under  the  new 
hiring.  He  continued  in  the  service  all ''that  year,  and  seven 
weeks  after.  He  was  married  eight  weeks  after  the  first  hir- 
ing. —  It  was  contended  that  the  hiring  at  so  much  a  week 
for  the  year,  must  mean  the  current  year,  t.  e.  1803.  [But  the 
Court  said,  that  the  justices  were  to  determine  what  year  was 
meant,  and  they  had  considered  that  it  was  for  the  space  of  a 
year  ^om  the  hirine.]  Then  it  was  contended  that  the  first 
hiring  was  put  an  end  to  on  the  13th  of  October  before  that  year 
was  expired,  and  then  the  pauper  being  married,  could  not 
gain  a  settlement  under  the  second  hiring  according  to  Rex  v. 
Chilton. —  Grose  J.  Whatever  the  decisions  might  originally  have- 
been  upon  the  construction  of  the  statute,  the  rule  of  law  is  now 
inveterate  that  if  the  justices  find  a  hiring  for  a  year,  an^  a 
continued  service  for  a  year,  though  not  under  the  same  hiring, 
that  is  decisive  to  give  a  settlement.  —  Le  Blanc  J.  The  ses- 
sions would  have  done  better  not  to  have  found  any  special 
case,  for  strictly  speaking  it  is  a  .question  of  fact,  whether 
the  first  contract  was  intended  to  be  for  the  space  of  a  year, 
or  only  to  the  end  of  the  current  year.  But  if  thev  thought 
it  was  only  to  enure  to  the  end  of  the  current  year,  they  would 
have  come  to  a  different  decision.  But  however  equivocal  the 
expression  might  have  been  at  first,  when  the  master  and  ser- 
vant, on  the  13th  of  October  in  the  following  year  spoke  of  a 
contract  for  another  year  that  shewed  that  mey  had  originally 
intended  a  yearly  hinng.  Then  there  was  clearly  a  continued 
service  of  the  same  description  for  a  year.  —  Bayley  J.  The 
sessions  were  the  proper  judges  to  draw  the  conclusion  as 
to  whether  the  original  contract  was  dissolved  before  the  end 
of  the  year ;  and  I  cannot  say  they  have  done  wrong.  There 
was  no  reason  for  dissolving  it.     Order  of  sessions  confirmed. 

Rex  v.  IVrin^on,  M.  22  Geo.  2.  Burr.  S.  C.  280.  2  Bott^  A  week^Kiriuf 
184.  1  NoL  P.L.  334.  408.  Anne  Stdkes,  the  pauper,  when  "•^^ilriSi**'' 
thirteen  years  of  age,  went  into  Chem  Magna  to  the  house  of  ■•c«^'"»» 
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her  aunt;  and  soon  afterwards  went  to  Winfbrdy  and  worked 
with  one  Nicholas  Walker^  cloth-worker,  in  the  business  of  burl- 
ing cloths,  by  a  weekly  hiringor  agreement  at  the  weekly  wages 
of  If.  6</.  each  week  in  the  winter,  and  2s.  each  week  in  the 
summer.  On  Saturday  in  each  week,  Nicholas  fValkery  when  he 
paid  the  pauper  her  wages  for  that  week  said  to  her,  that  she 
should  come  the  week  following.  Which  she  accordingly  did, 
and  renewed  the  contract  for  the  week  ensuing,  in  the  same 
method.  She  continued  to  work  with  the  said  Nicholas  Walker 
in  Winfordy  in  the  manner  abovesaid,  for  a  year  and  a-half ;  but 
during  all  that  time  constantly  returned  in  the  evening,  and 
lodged  at  her  aunt's  in  Cheoo  Afagna,  and  also  resided  with  her 
aunt  there  on  Sundays.  On  the  last  Saturday  of  the  said  senrice, 
the  pauper  covenanted  to  serve  the  said  Nicholas  Walker  for  a 
year  at  1/.  \0s.  wages;  entered  immediately  into  the  said  service, 
and  continued  therein  eleven  months  in  Winford.  —  By  the 
Court :  The  pauper  did  not  acquire  a  settlement  by  this  service 
in  Winford.  For  though  a  subsequent  service  for  less  than  a 
year,  performed  under  a  hiring  for  a  year,  may  be  coupled  to  a 
prior  service  which  was  not  performed  under  a  hiring  for  a  year, 
provided  it  be  a  continuance  of  the  same  service  ;  yet  the  sub- 
sequent service  cannot,  in  the  present  case,  be  coupled  with  the 
former,  because  the  former  hiring  was  not  of  the  same  kind  with 
the  latter :  the  former  was  as  a  day-labourer,  or  weekly  labourer 
at  most;  not  as  a  hired  servant,  who  is  part  of  the  master's  family. 
(See  however  Rex  v.  Sutton^  post,  page  S170 

Rex  V.  Bagtoorthy  E.  22  Geo.  S.  Cold.  179.  2  BoU,  262.  1  Nd. 
P.  L.  401.  Sarah  Ward  was  removed  from  Bagtvorth  to  Ralb^. 
The  sessions  quashed  the  order,  and  stated  specially,  that  nine 
weeks  before  Old  MichadtmUf  1780,  the  pauper  was  hired  by 
William  Hunt  of  Ratby  for  one  week  at  2s.  6d.  wages,  and  con- 
tinued to  serve  in  his  house  by  the  week  till  Old  Michadmas,  and 
received  her  wages  every  week.  That  during  that  time  she  con- 
sidered herself  at  liberty  to  have  quitted  her  service  at  the  end 
of  any  one  week,  and  to  have  hired  herself  to  any  other  person. 
That  at  the  said  Old  Michaelmas^  1780,  she  was  hired  for  a  year 
from  that  time,  and  served  till  about  a  fortnight  before  the  fol- 
lowing Old  MichaelmaSf  when  being  with  child  she  and  her  mas- 
ter parted  by  consent,  and  she  received  her  wages  up  to  that 
time.  That  she  was  employed  in  the  same  manner  during  the 
time  she  served  by  the  week,  as  under  the  hiring  after  Mtckad- 
mas.  — >  WiUes  J.  The  question  raised  upon  the  merits  is  per- 
fectly clear ;  the  pauper  did  not  live  in  this  family  occasionally) 
or  work  merely  as  a  day-labourer  or  chairwoman,  but  constantly 
as  a  menial  servant,  and  employed  throughout  in  the  same  ser- 
vices ;  and  a  hirinff  for  a  year,  with  a  year's  service  in  the  whole, 
and  that  of  a  similar  nature  throughout,  though  it  is  made  up 
of  several  hirings,  (provided  there  be  no  discontinuance,)  giy^ 
a  settlement.  —  Bulter  J.  Here  is  a  continuance  in  the  service 
for  a  year :  and  it  has  been  long  settled,  that  where  the  service 
extends  throughout  the  year,  you  may  couple  any  number  ox 
preceding  hirings  and  services  with  a  hiring  for  a  year;  the 
extent  ami  duration  of  the  several  preceding  services,  ''  where 
such  sewices  have  been  similar,"  have  never  been  adjudged  to 
vary  the  law,  but  there  must  be  one  enture  hiring  for  a  year. 
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Order  of  fessiont  quashed,,  and  the  order  of  the  two  justices  con-  ffowftrmmUa' 
firmed.    (Sec  however  Rex  v.  Sutton^  infra.)  riiy  of  tenka 

RexY.  Sutton,  T.  41  Geo.  S.  1  Ea$U  ^56.  2  Batty  272.  1  Nol.  'if^' connected 
P.L  30^  401.  409.  The  pauper  having  gained  a  settlement  **''««*»• 
in  Ckeam,  hired  himself  by  the  week  to  ^f^.  Hatch  of  Sutton.  ?"*  "S'^  ***?* 
Nothing  was  said  about  Sunday  in  the  contract;  but  the  pauper  to^^madelS^.** 
worked  on  that  day  occasionally  when  asked  by  his  master,  ^^^een  services 
without  receiving  any  additional  wages ;  though  he  sometimes  umilar  and 
received  some  victuals.  He  received  his  wages  every  Satur-  dissimilar. 
daif  night  or  Sunday  morning :  and  resided  in  his  master's  house 
during  no  part  of  the  time,  but  boarde<l  himself.  At  the  ex- 
ptratioQ  of  nine  months,  on  his  roaster's  family-servant  going 
away,  the  pauper  was  hired  in  his  place  for  a  year,  at  IS?,  per 
annum,  and  served  eleven  months  under  that  hiring.  The  ses- 
sions, being  of  opinion  that  the  pauper  gained  a  settlement  in 
Sutton  under  such  hiring  and  service,  confirmed  the  order.  — 
Ld.  Kenuon  C.  J.  It  has  now  been  too  lone  settled  to  be  recalled, 
that  if  there  be  a  hiring  for  a  year,  and  a  service  for  a  year, 
though  but  a  small  part  of  the  service  were  performed  under 
the  yearly  hiring,  a  settlement  will  be  gained.  But  an  attempt 
has  been  made  to  introduce  a  new  head  of  settlement  law, 
of  which  I  have  no  knowledge,  under  a  notion  that  only  ser- 
vices, ejusdem  generisj  as  it  has  been  said,  can  be  joined.  The 
term  got  into  rashion  some  time  ago.  At  that  period  Mr.  J.  Fos* 
ter  thought  that  settlements  were  too  easily  acquired  by  the  con- 
struction which  the  Court  was  inclined  to  put  on  the  statute : 
but  since  then  the  leaning  has  been  in  favour  of  them ;  and  it 
has  been  supposed  that  a  person  ought  to  gain  a  settlement  in 
that  parish  where  he  has  laboured  for  a  certain  time,  as  a  reward 
for  his  labour :  a  strange  idea,  if  examined ;  because  some  where 
or  other  he  must  at  any  rate  be  maintained,  if  he  be  in  want  of  it. 
1  bow  not  how  to  state  this  as  a  question  upon  which  any  doubt 
can  he  made.  The  pauper  was  hired  by  the  week ;  nothing  was 
said  about  Sunday  ;  it  is  very  seldom  that  there  is :  Why  then  is 
that  day  to  be  excluded?  If  a  servant  be  hired  for  a  year, 
nobody  doubts  but  that  Sundays  are  included ;  then  why  not  in- 
cluded in  a  weekly  hiring,  if  no  exception  be  made  ?  The  ses- 
sions  have  found  that  there  was  a  hiring  by  the  week,  which 
must  mean  the  whole  week.  There  is  nothing  stated  to  shew  it 
was  otherwise  intended.  The  pauper  was  paid  sometimes  on  the 
Saturday y  sometimes  on  the  Sunday ;  and  whenever  the  master 
ordered  him  to  do  any  work  on  the  Sunday,  he  did  it :  what  is 
to  be  concluded  from  thence,  but  that  it  was  his  duty  to  do  so  ? 
How  do  these  facts  shew  that  he  was  not  under  the  master's  con- 
trol on  the  Sundays  as  well  as  other  days  of  the  week  ?  In  Jlex  v. 
Wringtony  ante,  p.  315.,  it  appeared  nom  the  circumstances  that 
Sundays  were  excluded.  But  it  is  said,  that  the  services  cannot  be 
joined,  because  they  were  not  ejtudem  generis.  I  really  know 
not  what  that  means,  nor  where  the  line  is  to  be  drawn.  Sup- 
pose a  postilion  were  made  coachman,  would  those  be  deemed 
KTvices  ejusdem  generis  9  It  is  said,  that  he  at  first  was  an  out- 
door servant,  and  then  a  family-servant;  but  I  do  not  know 
what  difference  that  made  in  his  services.  Upon  the  whole,  I 
cannot  do  better  than  what  the  justices  below  nave  done;  they 
have  determined  that  there  was  a  continuing  service  for  a  year, 
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JXX  l»id  the  p.-  ^^  ■■ikt'^r^  oflhe  connK.B.  on  .  cue 
S,  blrt.8  ihmJd  cor  ^  -  vJ-lSS  "  f»ll-"  ■  The  p.npe,  by  »deMu,j 
benotMiniUiui  agj  rene*  •^■'r;^  was  bound  apprentice  by  the  pariEli  of- 

kind  ID  that        method     '  "  ^"^"^ '*«"'<=^  <'f '^'**  P'"ce<  ti"   ■'•* 

under  tbe  .     ^.        \    <  wcntv-one ;  whilBt  under  this  indenture 

]Mrl7himis-       j-.V^    -j^'"'^  -e  with   Pearcu't   express   consent,    for 

kiT  "J^-^  "*"  i'""!'^"''.  ft"*""  "l>'ch  '"  ^'<V.  1812. 

■^^^^t^iZtA(t,»  a  yearly  servant  to  Mrs.  Bryant  of  the  parish 
,'•'      ^bii^f^oi'  fhf  «  a-year.     In  the  Septtmber  following  the 
^        ^/"^^pired-     At  the  end  uf  her  year,  the  pauper  again 
^i^ifci'^Bijother  year  to  Mrs.^ryani,  and  served  ten  months 
iir^  ^i  last  hiring.     Tliere  was  no  interruption  between  the 
iw^'^it'es.      Tlie  first  year's  service  with  Mrs.  Bryant  was 
'''haiit  '''^  knowledge  and  consent  of  Pearcu,  the  master.  — 
'''^y^iiinent,  Ld.  Eilejiliorough  C.  J.  said,  It'  this  were  ret  in- 
'^     iherc  Diiglit  be  some  dimculty  in  admitting  the  principle 
^j  service  without  a  contract  might  be  coupled  with  nervice 
f^er  one,  so  as  to  gain  a  settlement ;  but  that  having  been  de- 
called,  this  case  ranges  itself  under  the  same  class. —  Abboll  J. 
^d,  The  first  contract  was  either  valid  or  void  :  if  valid,  then 
(here  is  a  good  hiring  and  a  good  service ;  if  void,  then  the  first 
_  year's  service  will  be  a  service  under  no  contract  at  all,  which. 

|,  Bccordins  to  the  argument,  it  is  admitted  niay  be  coupled  with 

I  the  service  under  the  second  hiring.      In  eitlier  case  a  settle- 

ment is  gained. 

Bex  V.  CrascoMbe,  M.  19  Geo.  2.  2  Stra.  1240.  Bhtt. 
S.  C.  256.  2  Bolt.  278.  1  \ol.  P.  L.  399.  +26.  427-  Two 
justices  removed  Joseph  Gamsey  from  Croscontbe  to  St.  Ctilh- 
y^  iierl't.  The  sessions  quashed  the  order,  and  stated  specially. 
That  the  pauper  hired  himself  fur  a  year  to  Dr.  Lucy,  and  lived 
a  year  witli  him  in  Si.  Andrevit,  and  had  his  wages  and  livery  : 
and  without  coming  to  any  new  agreement,  continued  with  him 
a  quarter  of  a  year  longer.  Then  the  master  removed  with  hii 
family  (Joseph  Garntey  being  one)  to  St.  Culhberi't,  wh«-e  tlie 
said  Garnscy  continued  to  live  with  bim  about  six  months,  still 
under  thu  same  contract.  It  was  moved  to  quash  tlie  order  of 
sessions,  for  that  they  wtre  mistaken  ia  point  of  law ;  the  service 
Jn  St.  Cuihhert't  being  a  continuance  of  the  first  contract  and 
under  it,  for  the  said  six  months.  On  the  other  side  it  was 
urgcd^  that  this  was  not  the  some  service  as  the  first  year's  was 
for  tliat  tlie  first  contract  was  completed  and  executed  on  botli 
sides  and  was  determined.  It  liau  gained  the  servant  a  settle- 
ment in  Si.  AndreMis  by  serving  a  whole  year  there.  Unto 
which  it  was  replied.  That  it  is  the  constant  practice  for  servasti 
to  go  on  upon  the  first  agreement  without  any  new  one.  And 
if  Diis  were  not  the  case,  then  a  servant  who  had  lived  with 
his  master  twenty  years  in  different  parishes  without  any  new 
contract,  must  be  settled  in  the  parish  where  his  master  bad 
lived  ID  the  first  year  of  hie  service.  And  by  the  whole  Court : 
aa  there  was  a  hiring  for  a  year,  and  a  continuance  under  the 
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«erfice,  it  is  sufficient  to  gain  a  settle.nent ;  and  such  settle- 
lust  be  in  the  parish  where  it  was  performed  the  last  forty 


.littti;  to  tffe  {ttrtob  bettomt  ttt  completion  of  tge 
fir0t,  and  tffc  agreeing  for  tfft  jHecanD  titttitt* 

Rei  V.  Sulgrave,    E.  97  Geo.  3.      1    T.  R.  778.      2  Bott,  If  the  hiring  be 
266.     1  Nol.  P.  L.  *07.      Ths  pauper,    subsequently   to   his  f«>m  Novinnber 
gaining  a  settlement  at  Sulgrave,  was  hired  to  Jonas  Welch  of  J^j'tlJ^'^JJJi 
Wormeighton,  the  latter  enaof  November  178.5,  till  Michaelmas  continue  in  the 
next,  at  6/.  lOf .  wages.    Two  or  three  days  before  Michaelmas  scry'ice  till  the 
dajhis  master  offered  him  the  like  sum  for  the  year  ensuing,  te«»ndda]r  aAer 
which  he  did  not  think  sufficient.     On  Michaelmas  day  his  master  Michaelmas 
offered  him  seven  guineas,  and  they  agreed  all  but  the  expense  „^*^"'  *°^ 
of  washing.    The  pauper  had  no  intention  of  leaving  his  master,  °^ ^Ui*t  day 
and  he  believed  his  master  had  no  intention  of  parting  with  him  ;  there  be  a  new 
he  continued  in  his  master's  house  and  did  his  work  as  usual,  agreement  for  a 
but  without  any  obligation  ;  he  lodged  at  his  master's  house,  and  J*^  f*^"  ***** 
did  not  reniove  any  of  his  clothes,  or  offer  himself  to  any  other  o«y'."»«*^o 
master,  nor  did  his  master  seek  after  another  servant.     He  thought  coupled,  '*or 
himself  at  liberty  to  have  left  his  master  if  any  better  hiring  had  rather  the  two 
offered.    He  dici  not  agree  with  his  master  on  that  day,  but  the  tervices  may  be 
next  day  but  one,  being  the  second  day  afler  Michaelmas,  he  coupled  by  the 
agreed  to  accept  seven  guineas  as  before  offered  him  for  the  year  "^jj^u  oiTthe 
ensuing.    He  did  not  expect  that  his  wages  were  to  be  due  on  intervenujg 
the  Michaelmas  following;  but  at  the  expiration  of  the  year  from  day." 
the  day  on  which  he  agreed  to  accept  the  seven  guineas.    He 
continued  in  the  service  till  the  Whitsuntide  following.  —  Ash- 
Wrf  J.  I  think  this  was  a  good  service  in  Wormleighton,  accord- 
ing to  the  authority  of  all  the  cases  cited.     All  thkt  the  statutes 
require  is,  that  there  should  be  a  hiring  for  a  year,  and  a  con- 
tinuance in  the  same  service  for  a  year.    Now  the  case  states, 
that  in  November  1785  the  pauper  was  hired  to  serve  till  the 
Michaelmas  following,  that  two  or  three  days  before  Michaelmas 
the  roaster  offered  him  the  same  wages  for  the  next  year ;  that 
on  Michaelmas  day  he  offered  him  seven  guineas,  and  that  on 
the  second  day  after  Michaelmas,  the  pauper  agreed  to  accept 
the  seven  guineas  which  had  been  before  offered.     It  is  further 
stated,  that  the  pauper  had  no  intention  of  leaving  his  master, 
and  that  he  did  all  his  master's  work  as  usual ;  and  though  he 
thouglit  himself  at  liberty  to  leave  his  master's  service  on  the 
Michaelmas  day,  and  when  he  agreed  with  his  master  the  second 
day  afler  Michaelmas,  he  considered  that  the  year  was  to  be 
computed  from  that  day,  yet  there  was  a  good  hiring  and  service 
for  a  year :  If  so,  the  only  question  is,  whether  there  were  any  dis- 
continuance?  It  appears  from  the  case  there  was  not;  for  the 
servant  continued  in  the  same  capacity ;  he  did  his  work  as  usual ; 
and  if  he  had  continued  to  serve  for  half-a-year  without  entering 
mto  any  new  contract,  he  would  have  been  entitled  to  a  compen- 
sittion  for  such  service ;  the  law  would  have  implied  that  he  con- 
tinued under  the  former  agreement,  and  would  have  measured 
hw  damages  by  his  former  wages.    Then  he  must  be  taken  to 
Jjave  been  in  th6  capacity  of  a  hired  servant  during  that  time. 
This  ii  IHte-the  case  of  Rexr:  Croscombe.    There  the  pauper 
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formed for  the 
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fm4  a  hiring  for  a  year,  and  that  he  gained  a  settlement ;  and  I 
think  they  are  warranted  by  the  authorities  in  that  conclusion. 

Rex  V.  DanoUshy  //.  58  Geo.  3.  \  B.  8f  A.  280.  Removal 
from  the  parish  of  Cli^st  Honiton  in  the  county  of  Devon,  to  the 
parish  of  Dawlish  in  the  same  county.  The  sessions  confirmed 
the  order,  subject  to  the  opinion  of  the  court  K.  B.  on  a  case 
which  stated  in  substance  as  follows :  The  pauper  by  indenture 
dated  September  3.  1804,  was  bound  apprentice  by  the  parish  of- 
ficers of  Broadhemburj/  to  Robert  Pearcy  of  that  place,  till  she 
should  attain  the  age  of  twenty-one  ;  whUst  under  this  indenture 
she  served  John  Blackmore  with  Pearcy  %  express  consent,  for 
two  years  in  the  parish  of  Darvlishi  after  which  in  May,  1812, 
she  hired  herself  as  a  yearly  servant  to  Mrs.  Bryant  of  the  parish 
of  Clyst  Honiton  for  4/.  a-year.  In  the  September  following  the 
indentures  expired.  At  the  end  of  her  year,  the  pauper  again 
hired  for  another  year  to  Mrs.J^r^an^  and  served  ten  months 
under  this  last  hiring.  There  was  no  interruption  between  the 
two  services.  The  first  year*8  service  with  Mrs.  Bryant  was 
without  the  knowledge  and  consent  of  Pearcu,  the  master.  — 
After  argument,  Ld.  EUenborough  C.  J.  said,  It  this  were  res  in- 
iegra  there  might  be  some  difficulty  in  admitting  the  priociple 
that  a  service  without  a  contract  might  be  coupled  with  service 
under  one,  so  as  to  gain  a  settlement ;  but  that  having  been  de- 
cided, this  case  ranges  itself  under  the  same  class. —  Abbott^*' 
said,  The  first  contract  was  either  valid  or  void :  if  valid,  then 
there  is  a  good  hiring  and  a  good  service ;  if  void,  then  the  first 
year  s  service  will  be  a  service  under  no  contract  at  all,  which, 
according  to  the  argument,  it  is  admitted  may  be  coupled  with 
the  service  under  the  second  hiring.  In  either  case  a  settle- 
ment is  gained. 

R£x  V.  Croscombe,  M.  19  Gea.  2.  2  Stra.  1240.  Burr. 
S.  C.  256.  2  Bott,  278.  1  NoL  P.  L.  399.  426.  427.  Two 
justices  removed  Joseph  Gamsey  from  Croscombe  to  St.  Cutk' 
berths.  The  sessions  quashed  the  order,  and  stated  specially^ 
That  the  pauper  hired  himself  for  a  year  to  Dr.  Lucy,  and  lived 
a  year  with  him  in  St.  Andrew  Sy  and  had  his  wages  and  liverj; 
and  without  coming  to  any  new  agreement,  continued  with  him 
a  quarter  of  a  year  longer.  Then  the  master  removed  with  his 
family  (Joseph  Gamsey  being  one)  to  St.,  CuthberVs,  where  the 
said  Gamsey  continued  to  live  with  him  about  six  months,  still 
under  the  same  contract.  It  was  moved  to  quaii>h  tlie  order  of 
sessions,  for  tliat  they  were  mistaken  in  point  of  law ;  the  service 
in  St.  Cuthbert^s  being  a  continuance  of  the  first  contract  and 
under  it,  for  the  said  six  months.  On  the  other  side  it  was 
lagcd,  that  this  was  not  the  same  service  as  the  first  year  s  was* 
for  that  the  first  contract  was  completed  and  executed  on  botli 
sides  and  was  determined*  It  had  gained  the  servant  a  settle- 
ment in  SL  AndrexDS  by  serving  a  whole  year  there.  Unto 
which  it  was  replied.  That  it  is  the  constant  practice  for  servants 
to  go  on  upon  the  first  agreement  without  any  new  one.  And 
if  mis  were  not  the  case,  then  a  servant  who  had  lived  with 
his  master  twenty  years  in  different  parishes  without  any  new 
contract,  must  be  settled  in  the .  parish  where  his  master  bad 
lived  in  the  first  year  of  his  service.  And  by  the  whole  Court : 
as  there  was  a  hiring  for  a  year,  and  a  continuance  under  the 


S  vin.  S.  (Hiring  and  Service.)  319 

same  semce,  it  18  sufficient  to  gain  a  settlement ;  and  such  settle- 
ment must  be  in  the  parish  where  it  was  performed  the  last  forty 
days. 

J90  re lattng  to  tfft  pttioti  bettomt  tfft  tompletion  of  tfft 
fitjut,  ant)  tfft  agreeing  for  tftt  recant)  sferdice. 

Rex  V.  Sulgrave,    E.  27  Geo.  3.      1    T.  R.  778.      2  J?o//,  If  the  hiring  be 
266.      1  Nol.  P.  L.  *07.      Ths  pauper,    subsequently  to   his  ^ro*"  Norember 
gaining  a  settlement  at  Sulgrave,  was  hired  to  Jonas  Welch  of  |^d*t{jj^^ 
WomUeightony  the  latter  end  of  November  1785,  till  Michaelmas  continue  in  the 
next,  at  6/.  \0s.  wages.     Two  or  three  days  before  Michaelmas  aeiriee  till  the 
day  his  master  offered  him  the  like  sum  for  the  year  ensuing,  second  day  aAer 
which  he  did  not  think  sufficient.     On  Michaelmas  day  his  master  MicheelmM 
offered  him  seven  guineas,  and  they  agreed  all  but  the  expense  ^'*'*<*"*  •"^ 
of  washing.    The  pauper  had  no  intention  of  leaving  his  master,  and  oTSat  day 
and  he  believed  his  master  had  no  intention  of  parting  with  him  ;  there  be  a  new 
he  continued  in  his  master's  house  and  did  his  work  as  usual,  agreement  for  a 
but  without  any  obligation  ;  he  lodged  at  his  master's  house,  and  T^  '""^om  that 
did  not  reipove  any  of  his  clothes,  or  offer  himself  to  any  other  °*y».*"*  **^^ 
master,  nor  did  his  master  seek  after  another  servant.     He  thought  coupled,  "*or 
himself  at  liberty  to  have  left  his  master  if  any  better  hiring  had  rather  the  two 
offered.     He  did  not  agree  with  his  master  on  that  day,  but  the  «enriccs  may  be 
next  day  but  one,  being  the  second  day  after  Michaelmas^  he  co»P^cd  '>3'  the 
agreed  to  accept  seven  guineas  as  before  offered  him  for  the  year  ™**i^„  on^tlie 
ensuing.     He  did  not  expect  that  his  wages  were  to  be  due  on  intervening 
the  Michaelmas  following;  but  at  the  expiration  of  the  year  from  day." 
the  day  on  which  he  agreed  to  accept  the  seven  guineas.    He 
continued  in  the  service  till  the  Whitsuntide  following.  —  Ash^ 
hurst  J.  I  think  this  was  a  good  service  in  IVomileightony  accord- 
ing to  the  authority  of  all  the  cases  cited.     All  thkt  the  statutes 
require  is,  that  there  should  be  a  hirin?  for  a  year,  and  a  con- 
tinuance in  the  same  service  for  a  year.    Now  the  case  states, 
that  in  November  1785  the  pauper  was  hired  to  serve  till  the 
Michaelmas  following,  that  two  or  three  days  before  Michaelmas 
the  master  offered  him  the  same  wages  for  the  next  year ;  that 
on  Michaelmas  day  he  offered  him  seven  guineas,  and  that  on 
the  second  day  after  Michaelmas^  the  pauper  agreed  to  accept 
the  seven  guineas  which  had  been  before  offered.     It  is  further 
stated,  tliat  the  pauper  had  no  intention  of  leaving  his  master, 
and  that  he  did  all  his  master's  work  as  usual ;  and  though  he 
thought  himself  at  liberty  to  leave  his  master's  service  on  the 
Michaelmas  day,  and  when  he  agreed  with  his  master  tlie  second 
day  after  Michaelmas^  he  considered  that  the  year  was  to  be 
computed  from  that  day,  yet  there  was  a  good  hiring  and  service 
for  a  year :  If  so,  the  only  question  is,  whetner  there  were  any  dis- 
continuance?  It  appears  from  the  case  there  was  not;  for  the 
servant  continued  in  the  same  capacity ;  he  did  his  work  as  usual ; 
and  if  he  had  continued  to  serve  for  half-a-year  without  entering 
into  any  new  contract,  he  would  have  been  entitled  to  a  compen- 
sation for  such  service ;  the  law  would  have  implied  that  he  con- 
tinued under  the  former  agreement,  and  would  have  measured 
his  damages  by  his  former  wages.     Then  he  must  be  taken  to 
have  been  in  thd  capacity  of  a  hired  servant  during  that  time. 
This  ia  Hke*the  case  of  Rexy,  Croscombe,    There  the  pauper 
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When  tenieet  was  hired  to  Dr.Xttc^  who  lived  in  St*  Andreuit  for  a  year,  and 

ahaU  be  canti-  he  continued  with  his  master  a  quarter  of  a  year  longer,  without 

**'^  ^IZrf^^  coming  to  any  new  agreement,  when  he  removed  wim  his  master 

JL^^  {JT^  into  the  parish  of  St.  Cuthbert.  where  he  continued  six  months ; 

tween  the  eon-        _  *»••  ••/•! 

dumon  of  the       there  was  a  sufficient  continuation  of  the  same  service  so  as  to 

frtii  and  the       give  the  Servant  a  settlement  in  St*  C.    In  that  case  the  servant 

day  of  the  agree"    was  as  much  at  liberty  to  quit  his  master's  service  after  the  first 

mnu/or  the  «-    year,  as  the  pauper  in  this  case  was  on  the  Michaelmas  day,  and  it 

!  «»t;K^«*       might  as  well  have  been  said,  that  In  that  case  there  was  not  a 

continuance  of  the  same  service^  but  there  the  pauper  gained  a 

settlement  in   St.  Cuthberl's.     "iDie  cases  which  were  cited,  viz. 

Rex  V.  Fifehead  and  Wichford  v.  Bretford,  do  not  apply,  for  one 

was  determined  on  the  ground  of  there  being  no  fraction  of  a 

day ;  and  in  the  other  there  was  a  total  discontinuance  of  the 

service ;  and  though  the  service  was  only  discontinued  for  a  day, 

it  could  not  be  coupled  with  the  subsequent  one,  so  as  to  give 

the  pauper  a  settlement. 

irBncwcon-  Rex  v,  Fifehead  Ma^aten^  M.  11  Geo.  2.     Burr.  S.  CA\^ 

tract  be  entered    g  BoH,  256.      1  Nol.  P.  L.  406.      IVilliam  Trim  hired  himself 

dl'^'ofthe  fim*    ^^  *  master  at  West  Sto%uer,  from  Midsummer  to  Lady-day,  being 

contnct,  there     three  quarters  of  a  year  for  40*.    At  Lady-dav  he  received  bis 

is  no  disoonti-     wages  of  40;.  and  lefl  his  master's  service,  and  then  went  to  his 

nuance,  though    father's  house  in  West  Stawer ;  and  in  about  an  hour  retunied 

there  he  an         to  his  master,  and  agreed  with  him  for  a  year,  at  SZ.  lOs.  a  year, 

hour's  >"^^     and  lived  with  his  master  half  a  year,  in  pursuance  of  the  second 

minaUonofthe'  agreement.    When  he  went  from  his  master's  house,  he  had  no 

ftnt  service  and   Clothes  but  what  he  wore,  except  a  shirt,  which  he  lefl  at  his 

the  beginning  of  master's  house.  —  Ld.  C.  J.  Lee  said,  he  remembered  the  reso- 

the  second,  and  lution  was  first  come  into  in  Ld.  C.  J.  Parker'%  time,  that  a  hiring 

1     **the"\ace    ^^^  *  J^ar,  and  a  service  for  a  year  were  sufficient  to  gain  a  set- 

for  diat  hour.      tlement,  though  all  the  service  should  not  be  under  the  same 

contract ;  and  that  Sir  Thomcts  Potoys  (who  was  just  come  into 
the  Court)  very  much  boggled  at  it :  But  now,  he  added,  the 
rule  is  established,  that  if  there  be  a  hiring  for  a  year,  and  a  ser- 
vice for  a  year,  it  will  gain  a  settlement,  though  the  whole  service 
is  not  under  the  first  hiring.    And  in  this  case,  the  absence  for 
an  hour,  which  was  only  to  consult  liis  father  about  a  new  con- 
tract, ought  not  to  be  looked  upon  as  a  discontinuance.    Upon 
every  new  contract  there  is  a  sort  of  discontinuance.    The  last 
day  of  the  former  contract  was  the  first  day  of  the  second  ser- 
vice.    And  this  was  only  an  hour's  absence  within  the  space  of 
that  same  day.    Therefore  he   remained  a  servant  during  the 
whole  time  of  the  completion  of  his  year. 
So  also,  what.         Rexy.EllMdd,  H.IT  Geo.S.     Cald.^.    2BoU,961.    iNd. 
ever  the  inter-     p,  j^  405.  j^^  pauper  was  hired  on  6th  December  1773,  to  Jo*a 
;?J2hb^'^  Da/wflii  of  EUufidd,  to  serve  till  Michaelmas  1774;  he  went 
oCadayoiUy/    >"^  ^^  service  the  next  day,  and  continued  therein  till  nine 

o'clock  on  said  Michaelmas  day,  when  he  receiTed  his  wapes, 
and  took  his  clothes,  and  lefb  bis  master's  house  and  service: 
about  half  an  hour  afterwards,  his  master  came  to  him  and  de- 
sired him  to  stay,  but  the  pauper  asked  more  waf  es  than  the 
master  was  willing  to  give,  but  said  he  would  see  nun  presently 
at  Basingstoke  fair  held  that  day  for  the  hiring  servants ;  at  the 
fair  at  one  o'clock  he  made  an  agreement  with  the  master  to  serve 
him  till  Michaelmas  following,  and  went  into  his  service  that 
evcnii^,  and  continued  therem  for  three  months:   t^  pauper 
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thought  himself  at  liberty  to  hire  himself  to  any  other  person   Whei^teryicef 
as  soon  as  he  left  his  master's  house,  and  should  have  hired  him-  thaU  be  conti- 
self  to  any  person  who  would  have  given  him  the  wages  he  asked  ^^'^  ^  relating 
his  master.  —  By  Ld.  Mansfield  and  the  Court :  There  is  not  the  ***  ^P^  ^ 
difference   of  an  iota  between  this  case  and  that  of  Fifehead,  SlS^*^X" 
and  every  argument  used  there  would  apply  in  the  present :  It  firUt  mSuu 
is  said  there,  as  here,  that  the  pauper  lefx  his  master's  service,  da^  <f  agree- 
received  his  wa^es,  and  was  absent  some  time ;  he  might  have  ^"^^^f^^  '^ 
hired  himself  with  any  other  master  during  his  absence :  upon  •^^"**'*  trvice. 
his  return  he  does  not  agree  to  continue  the  old  service,  out 
makes  a  neio  contract  for  more  wages ;  there  was  therefore  a  com- 
plete abandonment  and  discontinuance.     The  ground  on  which 
the  Court  went  in  that  case,  and  which  holds  equally  in  the  pre- 
sent, was,  that  the  law  will  not  make  a  fraction  of  a  day ;  and 
the  reason  and  justice  of  the  case  is  with  the  settlement.     As  to 
the  interruption,  and  discontinuance,   Chappie  J.  observed  very 
properly  in  the  Fifehead  case,  that  upon  every  new  contract  there 
i&  a  sort  of  discontinuance,  and  that  the  law  of  connecting  two 
hirings  within  the  year,  which  was  now  settled,  could  not  be  sup- 
ported, where  the  first  period  was  suffered  to  elapse  before  the 
second  contract  was  made,  if  tliis  were  otherwise. 

Rex  V.  Grendon  Underwoods   T.  23  Geo.  3.   2  Bott^  264.   Cald.   Also  a  settle. 
359.  1  Nol.,  P.  L,  4-15.  The  pauper  on  Friday  before  Michaelmas  «"«»*  "*y  be 
hired  himself  for  a  year  from  that  Michaelmas  to  J.  H.  to  be  his  ^'"^  ^  *  **^''- 
carter;  he  had  11 5.  earnest,  was  to  have  6/.  wages,  and  to  go  hirinffsl  wJietwf 
into  his  master's  service  the   Wednesday  afler  Michaelmas  day.  the  yearly  hiring 
On  that  day  he  came  to  his  master's,  who  told  him  he  had  hired  preceded  that 
another  servant  in  the  place  he  had  hired  him  to  do ;  but  that  he  ^^Jch  was  for 
wanted  a  man  to  milk  and  go. to  plough,  and  if  he  liked  that  '^^^'^''J  i 
work  he  might  stay;  the  pauper  refused;  his  master  told  him  Serenu^belm 
he  might  keep  his  earnest  and  go  about  his  business  ;  the  pauper  internal  between 
said,  "  Am  I  at  liberty  to  hire  myself  to  any  other  person?"  his  the  two  services, 
master,  answered  in  the  affirmative.    The  pauper  then  went  away.  >f  one  end  and 
In  the  same  afternoon  the  master  met  him  again,  and  hired  him  *''«'^«'  '>^»» 
to  serve  the  place  of  milkman  and  go  to  plou^ ;  gave  him  2s.  6d.  ^^  thTe^c^-' 
earnest,  and  agreed  to  give  him  S.  6s.  wages,  to  serve  him  from  tinuanoe  «riU 
chat  time  till  Michaelmas.    The  pauper  immediately  entered  into  not  prevent  a 
the  service,  and  continued  till  February ;  his  master  then  hired  settlement ; 
him  to  serve  the  place  of  carter  from  that  time  to  Michaelmas^  ?[®"  nranf  *  't 
gave  him  earnest,  and  agreed  to  ^ive  him  lOs.  6d.  additional  di^i'ng^t^t^"' 
wages ;  and  the  pauper  continued  till  Michaelmas.  —  Ld.  ManS'  interval. 
^Id  C.  J.  In  this  case  it  is  expressly  stated,  that  on  the  Friday 
before  Michaelmas  day  the  pauper  was  hired  for  a  year  from 
Michaelmas. .  It  is  then  expressly  stated,  that  they  stood  In  the 
relation  of  master  and  servant  from  Michaelmas,  to  Michaelmas. 
If  soy  it  would  be  repugnant  to  say,  that  this  was  not  a  hiring  for 
a  year.    The  case  itself  contradicts  the  idea,  that  it  was  a  hiring 
from  the  Wednesday  after  Michaelmas.    Then  the  absence  was 
matter  of  indulgence  on  the  part  of  the  master ;  and  whether 
revocable  or  not,  is  so  common  in  these  transactions,  and  so 
reasonable  upon  the  coinmencement  of  a  service,  that  it  never 
has  been  considered  as  impeaching  or  affecting  the  validity  of  a 
contract :  but  under  all  these  circumstances  I  consider  it  as  an 
indulgence  which  the  master  might  revoke ;  and  that  it  was  a 
hiring  and  service  for  a  year  without  any  interruption  on  account 
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Whem  «nrfM»     of  the  short  diBdgreement.  —  BuUer  J.  said  that  tn  this  as  m  all 

9haU  be  eonti"     other  contracts,  all  the  words  roust  have  effect  given  them,  if 

todi  o^tMAc^  possible.    The  case  expressly  stated  a  hiring  for  a  year,  and  if 

iweeni^eam'     *^®  conduct  of  the  servant,  in  not  coming  into  his  service  tfll 

elusion  of  the      the  Wednesdaify  were  considered  as  an  act  of  right,  founded  upon 

frtt,  and  ike       an  exception  m  the  original  contract,  the  contract  would  be  fntt' 

dojf  of  agree-      turned:  whereas  by  construing  it  as  a  licence  or  dispensation, 

^'^JjJ^j^     effect  is  given  to  the  whole.    If  then  after  the  hiring  lor  a  year, 

'  which  is  expressly  stated  in  the  case,  the  leave  of  absence  was 

given,  absence  by  leave  is  the  same  thing  as  service. 

This  case  also  seems  to  decide  that  a  hiring  for  a  year  may  be 
connected  with  a  subsequent  hiring  for  less  than  a  year.  So  Rei 
V.  AlioUf  post,  p.  32S. 
A  MTviee  under  Rex  V.  Fillonglev,  H.  58  Geo,  3.  \  B.  &  A.  819.  Upon  an  ap- 
a  hiring  for  fifty  peal  affainst  an  order  of  two  justices,  by  which  WUliam  Doanest 
one  ^ecks  may  fiig  ^fe  and  child,  were  removed  from  the  parish  of  CoUdiUl  m 
^sSlHSundw  ^^^  county  of  JVanoick  to  FtUongley  in  the  same  county,  the 
a  preYioiu  hiring  sessions  confirmed  the  order,  subject  to  the  opinion  of  the  Court 
for  a  year,  to  as  of  K.  B.  on  the  following  case :  The  pauper  being  settled  in  the 
to  confer  a  set-  parish  of  FiUonglev  previous  to  Old  Michaelmas  in  the  year  1812, 
tlcment,  ^as  hired  by  one  fVUliam  HoUick  of  the  parish  of  Ansley  in  the 

county  aforesaid,  from  the  then  next  Old  Michaelmas,  for  a  vear, 
at  7/.  lOs.  wages :  At  the  same  time  the  said  W.  HoUick  said  to 
the  pauper,  that  he  did  not  know  the  custom  of  the  parish  as  to 
hiring  n>r  a  ^ear  or  fifty-one  weeks  ;  that  he  would  inquire,  but 
he  believed  it  must  be  for  a  year,  and  hired  him  for  a  year. 
The  pauper  entered  into  the  service  in  pursuance  of  this  con- 
tract ;  three  or  four  days  after  which  JV,  HoUick,  (having  pre- 
viously to  the  pauper  coming/ into  his  service  ascertained  that 
the  practice  of  the  parish  was  to  hire  for  fifty-one  weeks)  asked 
the  pauper  whether  he  would  consent  to  the  hiring  bein^  for 
fiftr-one  weeks,  to  which  the  pauper  consented.  He  continned 
in  Mr.  HoUick's  service  until  a  week  before  Old  Michadmai  in 
the  next  year,  when  the  said  W,  HoUick  paid  him  the  7^  lOf* 
for  his  wages,  and  asked  him  to  stav  on  till  Old  Michadmai, 
which  he  agreed  to  do  on  being  paid  for  it ;  he  staid  till  (M 
MichaelmaSf  and  received  Is.  6d.  ror  that  time.  —  After  argument 
Lfd.  EUenborough  C.  J.  mud,  If  the  statutes  are  to  be  strained  io 
any  respect,  it  seems  to  me  that  the  mind  revolts  much  more 
from  coupling  a  previous  service  with  a  subsequent  hiring  for  a 

J  ear,  than  from  the  conclusion  to  be  drawn  in  the  presait  case, 
think  this  case  therefore  within  the  limits  of  the  former  ded- 
BiotiB*  If  it  were  noiw  for  the  first  time  under  oar  consideratioaf 
I  ihould  be  disposed  to  pronounce  a  different  judgmeot:  but  the 
decisions  are  so  numerous  upon  the  subject,  and  we  alwuid  over- 
tiim  so  many  settlements  if  we  were  to  over-rule  tbem>  that  1 
feel  myself  bound  by  their  authority  to  hM  tiifis  to  be  a  good 
^hiring  and  service.  —  Bdyley  J.  I  am  of  the  same  0|rimon  i^ 
the  ground  of  the  authorities  alone,  lliere  is  in  this  case  a  binog 
for  a  year,  and  a  service  for 'a  year,  and  that  according  to  the 
decisions  will  be  suffident  io  conftr  a  ^ettlemmit.  MM.  ^ 
ildroyd  Js.  concurred.    Order  df  sessions  q^ash^ 

Rex  T.  Caverstoallf  E.  51  Geo.  2.  Burr.  8.  C.46h  S  BaHt 
iOb.  INoLP.L.  371.  405.  Samuel  Brassington^  the  pauper, 
was  hired  for  a  year  to  Edward  Brassington  lit  TretUhtm^  aod 
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served  him  till  withicr  three  weeks  of  the  end  of  the  year ;  when  trhen  serncet 
on  some  disputes  arising  betwixt  him  and  his  master,  he  was,  with  ihall  be  connect- 
his  own  consent,  discharged  from  his  service ;  and  received  all  his  ^'  thou^i  there 
was es,  except  what  was  deducted  for  the  three  weeks.     As  soon  ^  "  new  agree- 
as  he  left  his  service  he  went  to  Londouy  and  was  absent  about  a  ^j<w^ 
fortniffht.    Upon  his  return,  at  Mrs,  ^.'s  request,  (his  master  being  first yeal. 
then  nrom  home,)  he  went  i^ain  into  their  service ;  and  within  a 
week  after  the  expiration  of  the  first  year,  his  master  hired  him 
again  for  another  year,  and  he  served  him  in  Trentham  for  about 
six  months  of  that  second  year,  and  then  left  him.    By  the  court» 
here  was  a  discontinuance.    The  first  contract  was  absolutely  dis- 
solved,  and  so  continued  for  a  fortnight  or  three  weeks,     lliere- 
fore  this  last  service  cannot  be  connected  with  the  former  part  of 
the  year,  and  consequently  no  settlement  was  gained  at  Trentham, 

Rex  V.  Altotiy  E.  24  Geo.  3.     2  BoU,  222.     The  pauper,  R,  Hiring  Hm  for 
Johnston^  being  settled  in  Alton^  hired  himself  to  his  uncle  2>«  •  year,  and 
Jfohnsiofty  a  turner,  in  the  parish  of  Midhurst,  for  a  year*     The  "^i^"*  *"  ***• 
pauper  was  to  be  found  in  board,' lodging,  pocket-money,  and  ""^^''^S*!, 
clothes  by  his  uncle,  for  whom  he  was  to  work  in  his  trade  of  a  ^e  pieceT      ^ 
turner ;  after  he  had  served  six  months,  his  master  finding  him 
idle,  they  came  to  a  new  agreement,  by  which  the  pauper  was  to 
work  in  the  said  trade  by  rae  piece,  and  to  be  paid  by  the  piece 
for  what  he  should  earn,  and  he  to  find  himself  m  board,  lodging, 
and  clothes ;  on  which  last  terms  he  served  to  the  end  of  the 
vear,   sometimes  working  by  the  piece  when  he  boarded  and 
lodged  out,  and  at  other   times  he  served  his  master  in  the 
house,  and  then  he  was  lodged  and  boarded  by  his  master.    The 
sessions  held,  that  this  new  agreement  determined  the  contract, 
and  that  the  pauper  gained  no  settlement.     But  by  the  Courts 
It  is  not  necessary  that  all  the  service  should  be  under  a  hiring 
for  a  year  ;  a  service  under  a  hiring  for  less  than  a  year,  may 
be  coupled  with  service  under  a  hinng  for  a  year,  and  give  a 
settlement ;  there  are  many  cases  to  that  purpose ;  there  can  be 
no  doubt  but  the  original  agreement  still  continued,  and  besides, 
the  second  hiring  being  general,  would  be  equivalent  to  a  hiring 
for  a  year.    Oraer  quwied. 

Rex  ▼•  St.  Giles's,  Reading,    T.  18  Geo.  3.    Cald,  54.    2  Bott,  Servant  many- 
%1.    1  NoL  P. L.  ill.    The  pauoer  being  an  unmarried  man,  ing daring  tbe 
went  into  the  service  of  Mr.  Wuderf  who  kept  an  inn  in  the  *"tfenricec5an- 
parish  of  5^  Mary,  Reading,  on  19th  December,  1763,  under  a  S^St"ond^ 
general  hiring  as  post-boy,  and  continued  in  that  service  in  the  a  subsequent 
said  parish  for  seven  months,  when  he  married  his  present  wife  ;  hiring  for  a 
after  his  marriage,  he  continued  in  his  said  master's  service  four  7«<ur. 
months,  when  he  took  lodgings  in  the  parish  of  St.  Giles's,  and 
removed  thither  with  his  said  wife,  where  he  slept  for  seven 
months,  continuing  to  serve  his  said  master  the  whole  time  without 
coming  to  any  new  hiring,  making  eighteen  months  in  tlie  whole; 
4md  then  left  his  service. — fVilles,  Ashhurst,  and  Bulter,  Js.. think- 
ing the  point  new,  took  time  to  consider. —  Willes  J.  the  court 
bemg  then  ftill,  delivered  the  jifdgment  of  the  Court :  This  case 
•depends  upoiUhe  construction  of  the  7th  sect  of  stat.  S  WmS,  c.  II, 
The  act  wasntended  for  the  benefit  of  unmarried  persons,  and 
Che  princij[4e  of  i^  is,  that  the  parish  that  reaped  the  benefit  of 
the  labour  of  a  man  unincumbered  with  a  family  ought  to  make  a 
jprMPision  fi^r  that  man  when  not  able  to  proviae  for  himself,  but 
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marry  and  then 
make  a  new 
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aecdament  by 
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Hoirlar  mar- 
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not  for  Others  from  whom  they  derived  no  benefit ;  Uie  8  4*  9  ^F. 
c.  3,  $  30.  used  the  very  same  words  as  the  former  stat.  •*  unmar- 
ried person  not  having  child  or  children."  The  meaning  of 
these  acts  rs  obvious,  that  the  labour  of  one  man  shall,  not  be 
sufficient  to  incumber  a  parish  with  the  maintenance  of  a  nume- 
rous family.  It  has  been  determined  this  term  in  the  case  of 
Rex  v.  Htdsor  and  Rex  v.  Hanbttiy,  that  marria^  does  not  dis- 
solve the  contract,  if  it  happen  during  the  year  in  which  a  man 
has  been  hired  as  a  single  man  ;  to  such  only  the  benefit  of  the 
act  wa8  meant  to  be  extended,  and  for  this  reason  married  persons 
ought  to  continue  in  the  settlement  acquired  before  marriage. 
If  there  had  been  a  residence  of  forty  days  in  St.  Gileses  at  the 
end  of  the  first  year,  the  pauper  would  fiave  been  well  settled 
there;  it  would  have  been  within  the  case  of  Rexy.'Hrdsor; 
but  that  is  not  the  present  case.  The  case  of  Rex  v.  Croscombe 
(ante,SlS.)  does  not  apply :  1 .  Because  that  was  the  case  of  a  servant 
unmarried  during  the  whole  of  the  year.  2.  Because  the  Court 
did  there  presume  the  continuance  of  the  old  contract.  Here 
the  pauper  was  incapable  of  making  a  new  contract  at  the  com- 
mencement of  the  second  year :  Presumption  can  go  no  further; 
at  that  time  he  was  a  married  man.  In  this  case,  suppose  at  the 
end  of  the  first  year,  a  new  agreement  had  been  made ;  a  service 
under  that  could  not  have  given  the  pauper  a  settlement.  Shall 
he  then  by  an  implied  contract  do  that  which  in  express  and 
direct  terms  he  could  not  do?  If  the  original  hiring  were 
constructively  to  be  continued  throughout  the  second  year,  it 
might  last  for  twenty  years ;  and  parishes  might  be  burthened 
with  families  from  whose  labour  tliey  had  received  no  benefit. 

Rex  V.  Great  Chilton,  T.  34  Geo.  3.  5  T.  R.  672.  2  BoU,  268. 
1  NoL  P.  L.  369.  41 1.  428.  The  pauper,  about  12  years  ago,  at 
Martinmas,  being  then  unmarried,  and  without  any  child,  was 
hired  by  W.  GremioeU  of  Great  Chilton,  as  a  servant  in  husbandry 
for  a  year,  commencing  from  Martinmas  ;  hia  wages  were  to  he 
about  8/.  with  meat,  drink,  washing,  and  lodging,  in  his  masters 
house.  He  entered  upon  his  service  at  Martinmas,  and  resided 
in  his  master's  house  in  Great  Chilton.  In  January  next  he  mar- 
ried his  said  wife,  but  continued  as  a  menial  servant  with  Grm- 
toell  until  May^day  following.  Some  davs  before  Mayday ^  Gren- 
well  and  he  agreed  that  he  with  his  wife  should  go  as  a  hind  to 
reside  on  and  manage  another  farm  which  Grenxjoell  had  in  the 
same  township ;  this  second  agreement  was  for  a  year  from  that 
May^day,  and  he  was  to  have  5s.  a-week,  «the  house  to  live  io 
rent-free,  and  some  other  trifling  perquisities  as  persons  in  that 
capacity  usually  have :  And  accordingly  he  served  as  a  hind  two 
years  U'om  that  May^day,  being  all  that  time  a  married  man. 
He  gained  no  settlement  afterwards. — Lord  Kenyon  C.  J*  This 
case  appears  to  me  not  free  from  difficulty  and  m>ubt ;  but  upon 
the  whole,  I  think  that  the  pauper  gained  a  settlement  in  Great  Chi- 
ton. To  the  case  of  Rex  v.  St.  Giles's,  Reading,  Ante,  323.,  I  per- 
fectly accede,  but  that  cannot  decide  the  present  case.  There  the 
pauper  was  hired  generally,  which  the  law  construes  to  be  a  hiriog 
for  a  year,  at  a  time  when  it  was  competent  to  fiim  to  acquire  a 
settlement  by  hiring  and  service ;  he  was  then  unmarried :  when 
the  year  expired,  there  was  an  end  of  the  contract ;  by  continu- 
ing  in  service  after  that  time,  the  Court  would  infer  a  second 
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hiring  for  another  year :  but  at  the  end  of  the  first  year  he  wttf  if  ken  s^nka 
a  married  naan»  and  was  disabled  from  gaining  a  settlement  by  a  *^°^  bediacontie^ 
service  under  a  contract  entered  into  at  that  time.     But  in  the  ^"^|^'*'^*2f 
present  case  the  nauper  was  unmarried  when  be  made  the  first  period ^J^ileud. 
agreement;  and  though  he  married  in  the  course  of  that  year,  it^or^inatfy. 
has  been  very  properly  admitted  that  that  alone  did  not  defeat  upon  connected, 
his  settlement,  if  he  served  out  the  remainder  of  the  year  under 
the   original  agreement  made  before  his  marriage.     But  it  has. 
been  contended,  that  that  contract  was  dissolved.     I  admit,  that, 
if  there  were  an  end  of  the  relation  of  master  and  servant  when 
the  second  agreement  was  made,  the  pauper  could  not  gain  a  set- 
tlement in  Great  Chilion^  but  I  do  not  think  that  that  was  the 
case.     An  alteration  indeed  in  the  man*s  situation  took  place : 
perhaps  it  was  more  convenient  for  him  to  live  with  his  wife  in  a 
separate  house  than  to  continue  to  live  in  his  master's  family,  and. 
therefore  it  was  agreed  that  he  should  go  to  another  farm  of 
his  master's  in  the  same  townsliip.    But  that  alone  did  not  put  an 
end  to  the  former  contract.     If  a  master,  who  had  kept  house, 
and  an  establishment  of  servants,  chose  to  break  up  housekeeping 
in  the  middle  of  the  year,  and'  to  put  his  servants  on  bcNEird- 
wages,  that  would  not  put  an  end  to  the  relation  between  the 
master  and  his  servants,  nor  defeat  the  settlements  of  the  latter. 
Then  it  was  objected  that  the  servant's  employment  after  his 
marriage  was  different  from  that  under  the  original  contract ;  but 
I  cannot  discover  much  difference,  for  under  both  agreements  he* 
was  to  serve  in  husbandry.     And  even  if  the  nature  of  the  ser- 
vice were  varied,  that  would  not  defeat  his  settlement.     A  foot- 
man who  was  converted  into  a  butler,  would  gain  a  settlement  by 
completing  a  year's  service  notwithstanding  such  a  change  in  his 
station.     In  this  case  also  there  was  a  prolongation  of  the  time  of 
service,  and  he  was  to  continue  half  a  year  beyond  the  period 
originally  agreed  upon ;  there  was  also  an  alteration  of  waces 
adapted  to  his  change  of  situation  :  but  I  do  not  think  that  either 
of  Uiese  circumstances  affects  the  case.     The  tohole  question  turns 
on  thisj  xnkether  or  not  there  toas  a  dissolution  of  the  former  con- 
tract  f  for  if  there  toere^  the  second  agreement  xioas  made  at  a  time 
when  by  law,  he  was  disabled  foom  gaining  a  settlement  6y  hiring 
and  service,    I  speak  with  great  difiidence  on  this  case,  under- 
standing that  the  majority  of  the  Court  are  against  my  opinion* 
But  it  strikes  me  that  there  was  no  end  of  the  relation  of  master 
and  servant,  even  for  a  moment,  during  the  whole  time  the  latter 
continued  in  the  service ;  and  that  as  the  first  contract  was  not 
dissolved  by  the  subsequent  alteration  of  situation,  the  pauper 
gained  a  settlement  in  Great  Chilton  by  serving  more  than  a  year 
under  ayearly  hiring  entered  into  when  he  was  an  unmarried 
man.     The  case  of  Rex  v.  Alton^  ante,  323.,  warrants  this  opinion, 
though  that  indeed  appears  to  be  a  more  doubttbl  case  than-the  pre- 
sent;  because  there,  under  the  second  agreement,  the  pauper  was  to 
work  by  the  piece,  which  seems  to  imply  a  liberty  either  to  work 
or  not,  as  he  pleased. — Ashhurst  J.    At  first   I  was  inclined  to 
think  that  the  first  contract  was  not  absolutely  dissolved,  and  that 
the  second  was  merely  a  continuation  and  modification  of  it :  but 
on  further  consideration,  I  am  of  opinion  that  the  first  contract 
was  entirely  put  an  end  to  by  the  second.    This  is  very  distin- 
guishable from  Rex  v.  AUon^  for  there  the  principal  alteration  was 
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When  tervket  in  the  terms  of  the  contract  respecting  wages ;  the  servant  was  to 
Mhattbedisconti'  be  paid  by  the  piece  instead  of  by  the  year*  Whereas  in  this  case 
nued,  as  relating  there  wasa  vanation  also  in  other  circumstances.  Under  the  first 
to  change  of  the    g^^tract  the  pauper  was  to  live  in  his  master's  house  as  part  of 

his  family,  and  was  to  receive  the  yearly  wages  c^  Si.    Under  the 
new  contract  the  terms  were  matenally  altered,  the  servant  was  to 
go  into  another  farm  of  bis  master's,  he  was  to  receive  weekly 
wages,  and  was  to  continue  in  service  for  a  year  from  that  time. 
After  the  second  contract,  if  the  master  had  wished  to  compel  the 
servant  to  return  to  his  own  house,  and  to  live  in  his  family  at  the 
former  wages,  the  latter  might  have  resisted  on  the  ground  of  the 
second  contract,  which  shews  that  the  former  one  was  abandonedt 
and  that  the  pauper  was  not  serving  under  it.    Then  if  the  second 
were  a  new  contract,  distinct  from  the  former  one,  the  services 
under  the  two  cannot  be  coupled  for  the  purpose  of  giving  the 
pauper  a  settlement,  because  at  the  time  of  entering  into  the 
*    second  he  was  manied. — Grose  J.  I  agree  to  the  Alian  case;  and 
here,  if  the  original  agreement  had  continued  in  force,  the  pauper 
would  have  gained  a  settlement  by  serving  a  year  und^  it.    But 
the  question  is,  Whether  or  not  there  was  a  dissc^ution  of  the  ser- 
vice, and  of  the  first  contract  ?  I  cannot  say  that  the  service  ander 
the  second  contract  was  a  service  under  the  first,  because  on  com- 
paring the  two  contracts  together,  it  appears  that  there  is  a 
difference  in  the  duration  of  the  term,  in  tne  kind  of  service,  and 
in  the  wages,  the  former  of  which  is  most  material ;  and  where 
two  agreements  are  totally  inconsistent,  the  second  must  operate 
as  a  dissolution  of  the  first.    By  the  first  contract  the  pauper  was 
hired  for  a  year,  to  commence  at   Martinmas  j  he  served  under 
that  till  May  following,  when  he  made  another  agreement  with 
his  master  for  another  year,  t6  commence  at  that  day.    Suppose 
at  the  end  of  the  first  year  the  servant  had  said  that  he  womd  no 
longer  continue  in  his  mastered  service,  for  that  he  had  been  senr- 
ing  under  the  first  agreement  only,  and  was  not  bound  to  serve 
under  the  second ;  there  is  no  doubt  but  that  the  master  might 
have  compelled  him  to  serve  until  the  Mai^  following,  by  virtue 
of  the  second  agreement.    This  shews  that  the  second  agreement 
put  an  end  to  the  first.    It  is  not  necessary  to  lay  so  much  stress 
on  the  two  other  instances  of  difference  between  the  two  c<m- 
tracts,  the  kind  of  service,  and  the  quantum  of  wages;  /  fe/y 
fnost  on  the  ulteratum  of  the  term  of  servicey  xtAkh  I  think  is  ^ 
cisive. — Lawrence  J.     It  seems  to  me  that  in  those  cases  no  ques- 
tion arises  respecting  the  benefit  of  miy  particular  settlement 
gained  by  the  pauper,  but  that  the  ^estiou  must  be  considered 
on  the  facts  as  between  the  two  contending  parishes,  because  if 
the  pauper  be  not  settled  in  one,  the  burden  of  maintaining  him 
and  his  family  falls  on  the  other ;  and  therefore  there  can  be  no 
Theiervicefor   bias  in  favour  of  one  or  the  other  settlement.    In  order  to  gain  a 
the  last  forty       settlement  by  hiring  and  service,  there  must  be  a  hiring  for  a  year, 
^Sfonmld  under  *"^  *  service  for  a  year;  mid  the  service  for  the  last  40  datfi 
s^ntract  of       *""**  ^  performed  under  a  contract  of  hiring  entered  into  «^ 
hiring  enterdt     the  pauper  tMM  unmarried.   Then  the  question  in  the  present  case 
into  when  the      is,  whetner  or  not  there  was  a  dissolution  of  the  first  contract  ?  and 
pauper  wM  «n-  not  whether  there  was  a  discontinuance  of  the  service ;  for  in 

Jtex  V.  St.  Giles's,  Readings  the  pauper  continued  all  the  time  in  the 
mastar's  service ;  and  there  is  difiereace  in  this  respect^  whether 


S  VIII.  3.  (Hiring  and  Service.)  S«7 

the  contract  be  put  an  end  to  by  flux  of  time  or  by  agreement. 
TTie  only  wav  in  which  it  can  be  considered  that  the  pauper 
gained  a  settlement  in  Great  ChtUon^  is  by  treating  the  second 
as  a  prolongation  of  the  original  contract ;  and  it  has  been  argued 
that  by  the  second  agreement  the  pauper  was  to  serve  until  the 
end  of  the  then  current  year,  and  for  six  months  longer.  But  it 
strikes  me  that  this  is  not  the  fair  construction  of  the  second 
a^eement ;  at  the  end  of  the  first  six  months'  service  the  pauper 
did  not  agree  to  serve  for  six  months  after  the  end  of  that  year, 
but  for  a  year  to  commence  at  the  time  of  the  second  agreement. 
On  the  wholci  it  appears  to  me  that  the  second  contract  was  dis- 
tinct from  the  former  one,  and  put  an  end  to  it,  because  the 
second  was  inconsistent  with  it ;  so  that  the  pauper  gained  no 
settlement  in  Great  Chilton^  because  the  service  for  die  last  40 
days  vfm  not  performed  under  a  yearly  hiring  entered  into  when 
he  was  unmarried.    Both  orders  quashed. 

Change  of  masit?t« 

Rex  ▼.  Ivmgkoey  E,  4  Geo.  1.    1  Sess.  Co.  121.     Sett.  Sf  Rem*  If  themMierlct 
lOd.      1  Stra.  90.     2  Bott,  293.      1  Nol.  P.  L.  352.  417-     A  buftnii,andUie 
person  was  hired  for  a  year  to  one  ^Cnight^  who  rented  a  farm  l«»«c  enter,  and 
m  Ivinghoe  and  lived  with  him  half  a  year :  the  master  lets  the  ^ur^Hth^Wm ' 
farm  to  one  Smithy  and  the  servant  lives  the  residue  of  the  year  f^^  ^^  ^. 
with  SmitA  in  the  farm,  without  any  words  passed  about  dissolv-  matnder  of  his 
ing  the  contract  with  KnigfU,  or  noaking  any  new  contract  with  year,  it  will 
SmitJL    And  at  the  end  oi  the  year,  the  second  master  paid  him  ^^^  ^'™  *  '*'* 
his  wages.    The  question  was,  If  this  shall  be  deemed  the  same    ^"^ 
serotce^  so  as  to  gain  a  settlement  ?  —  By  Pratt  C.  J.  and  the 
Court ;  This  is  a  good  settlement :  if  a  master  command  his  ser- 
vant to  live  with  another  for  a  certain  time,  it  is  a  service  to  the 
first  master ;  and  here  being  no  new  ccmtract^  it  is  carrying  on 
the  service  of  the  first  master.    And  the  subsequent  master  pay- 
ing his  wages  did  not  alter  the  case ;  for  the  contract  not  being 
d^troyed,  he  might  have  brought  an   action  against  the  first 
master. 

Rex  v.  Ladock,  E.  15  Geo.2.   Burr.  S.  C.  179.   2Bott,  277.  So^iftheier. 
1  Nol.  P.  L.  416.  424.    John  Roberts  was  hired  for  a  year  in  ▼^"J  continue 
Ladock.     His  master   died  within  the  year,   leaving  JViUiam  J^I^^Jl^ 
Huddif  of  St.  Enoder  his  executor.    The  executor  asked  the  ser-  ^erof  the  year. 
vant,  if  he  was  willing  to  serve  out  the  year  with  him.    The  ser- 
vant agreed  to  it,   and  did  serve  the  executor  in  St.Enodert 
during  the  remainder  of  the  year.  —  By  the  Court :  This  is  a  .con- 
tinuance of  the  same  service ;  the  contract  was  not  dissolved  by  the 
death  of  the  master ;  and  the  servant  eained  a  settlement  in  St. Enoder* 
And  this  is  a  stronger  case  than  Uiat  of  Ivinghoe^  supra^  the  as- 
signee of  the  farm  m  that  case  being  a  mere  stranger :  whereas 
tms  was  this  case  of  an  executor,  on  whom  the  law^  casts  a  privity 
of  contract. 

£>f  Hi^ptntiattDtt. 

Rexy.IsUp,E.7Geo.l.  Sett.  Sf  Rem.  129.  I  Stra.^2S.  2BoU,  If  •  tervant  tb. 
SOa.  1  Nol.  P.  L.  348. 36a  361. 364.  A  person  is  hired  for  a  year ;  !^^'^p  ^' 
And  in  the  yearns  service  his  master  gave  him  leave  to  go  and  M  ^^ 
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A  scnrant 
white  iU  is  still 
under  tile  ser- 
vice »f  his  mas- 
ter. 


'A  senrant  who 
absents  himself 
for  a  reasonable 
cause  at  the  end 
of  his  service, 
and  against  his 
master's  leave, 
may  nevierthe- 
lessgainasct* 
tlement. 


his  mother  for  one  day,  and  he  tarried  three  days,  and  then 
came  home  again^  and  his  master  took  him  into  his  service  as 
before.  It  was  objected,  that  his  staying  to  see  his  mother  with- 
out leave  was  a  desertion  of  the  service,  and  the  time  he  stayed 
away  took  so  much  off  from  a  complete  service  for  a  year.  — 
But  by  the  Court :  This  will  not  prevent  the  settlement ;  for  the 
master's  taking  him  again  is  a  purgation  of  the  offence,  and  no 
interruption  of  his  service.  —  In  the  same  case  it  was  stated,  that 
the  servant  for  six  day^  was  sick,  and  incapable  of  any  service : 
and  it  was  objected,  that  therefore  he  could  not  gain  a  settle- 
ment, which  is  to  be  acquired  only  by  a  service  for  a  year ;  but 
here  he  did  not  serve  for  she  days,  and  so  there  wants  so  much 
of  a  service  for  a  year.  —  But  by  the  Court :  A  servant  that  lies 
thus  under  the  visitation  of  God,  which  befals  him  not  throoffh 
his  own  default,  is  and  must  be  taken  to  be  all  the  while  in  ue 
service  of  his  master ;  and  if  this  exception  were  to  be  allowed, 
it  might  prevent  all  the  settlements  in  the  kingdom.  —  Another 
circumstance  in  the  same  case  was  this :  the  servant  three  or  four 
days  before  his  service  expired,  desired  leave  of  his  master  to  go 
to  a  fair  to  hire  himself  into  another  service.  His  master  refused, 
and  told  him,  if  he  went,  he  should  not  come  into  his  house 
again.  The  servant  went  notwithstanding ;  and  did  not  retuiu 
until  the  time  of  his  sendee  was  expired* —  By  the  Court :  This 
is  nevertheless  a  settlement.  The  request  of  the  servant  is  a  rea- 
sonable request ;  and  the  law  will  not  safer  a  master  to  shew 
himself  so  inhuman  to  his  servant.  A  master  cannot  turn  off  his 
servant  two  or  three  days  before  the  year  expires  i  if  he  doth,  the 
service  in  point  of  law  continues^  and  he  gains  a  settlement  not- 
withstandmg.  At  the  end  of  the  year  the  master  deducted  for 
the  time  the  servant  was  sick,  and  for  the  time  he  went  to  his 
mother,  and  the  servant  allowed  the  deductions.  The  master 
also  abated  for  the  three  last  days,  but  the  servant  reiiised  to 
allow  it :  the  master,  however,  refusing  to  pay,  the  servant  took 
the  rest  of  his  wages.  See  Rex  v.  East  Sh^hrd,  postf  page  $39^ 
as  to  the  first  point. 

Rex  V.  Polesworthy    E.  59  Geo.S.    2  B.  Sf  A.  48S.    Removal 
from  the  parish  of  Kingsbury  in  the  counW  of  Warwick  to  the 
parish  of  Polesviorth  in  the  same  county.   The  sessions,  on  appeal, 
confirmed  the  order,  subject  to  the  opinion  of  the  Court  of  K*  B. 
Oft  the  following  case :   The  pauper  was  hired  by  Mr.  Hay  of 
Polesworth^  at  Polesrvorth  statutes,  a  fortnight  before  MiehadmSt 
1799,  as  waggoner's  lad,  i^  S^  lOs,  wages  m  a  year,  commeDcing 
from  the  day  afler  Fazeley  &ir,  the   Tuesday  BSt&t  Michadms 
day.    The  pauper  remained  in  the  service  at  Polesworih  ttil  a 
fortnight  before  Michaelmas  in  the  following  year,  when  be  went 
to  MtdcUeton  statutes,  bavins  previously  asked  his  master's  leave, 
who  refused  to  let  him  go  there.    The  following  day  the  pauper 
asked  his  master  wiiat  work  he  wa&  to  do ;  the  master  told  him 
he  might  go  where  he  had  been  the  day  before,  and  that  he  would 
not  employ  him  any  more.    The  pauper  asked  the  master  to  pay 
his  wa^es,  and  said  if  he  did  he  would  go.    The  master  refused, 
and  said  he  would  obtain  a  summons,  which  he  did ;  but  neither 
of  them  attended  the  magistrate  on  ^at  summons.    Tlie  pauper 
left  his  master  8  hotltj^on  the  day  the  summons  was  served :  two 
days  afterwards,  the  pauper  caJled  at  his  master's  hoviBfi ;  and  the 
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same  day  they  both  went  to  Polesworth  statutes,  when  the  pauper  Disjmiseuion: 
hired  himself  to  a  new  master,  from  the  day  after  the  next  Faze*  absence  occa- 
ley  fair.     On  the  day  after  Polesworth  statutes,  the  pauper  sum-  ^J^*^^**  ^ 
moned  his  master  before  the  magistrate.     When  before  the  ma- 
gistrate, the  pauper,  in  answer  to  a  question  put  to  him  by  the 
magistrate,  said  lie  was  willing  to  serve  his  time  out ;  but  the 
master  said  he  would  not  take  him  again.    The  magistrate,  then 
directed  the  master  to  pay  the  pauper  his  whole  wages :  which 
the  pauper  took  and  was  satisfied ;  and  went  to  his  grandfather's 
where  he  remained  till  the  day  after  Fazeley  fair,  -when  he  en- 
tered  upon  his  new  master's  service.     After  argument,  Abbott 
C.  J.  said.  It  seeems  to  mc,  that  the  Court  of  quarter-sessions 
were  quite  right  in  reftising  to  consider  this  as  a  case  in  which 
the  contract  between  the  parties  was  dissolved.    There  can  be  no 
dissolution  without  a  mutual  consent  of  the  parties,  or  some  jus- 
tifiable cause  of  complaint  on  the  part  of  the  master ;  but  here 
he   quarrelled  with  the  pauper  without    sufficient  reason,   for 
the  pauper  had  done  no  more  than,  according  to  Rex  v.  Islip^  Ante,  527. 
he  had  a  right  to  do.    There  was  therefore  no  justifiable  ground 
for  dismiss^.     Then  is  there  any  mutual  consent  ?    It  appears 
that  the  parties  went  before  a  magistrate,  and  the  pauper  then 
stated  that  he  was  willing  to  continue  in  the  service :  the  master, 
however,  peremptorily  refused,  upon  which  the  pauper,  after  re- 
ceiving his  full  wages,  said,  that  he  was  satisfied ;  but  he  neither 
contracted  nor  offered  to  contract  any  other  service.     And  I 
think  that  there  is  nothing  in  this  case  to  shew,  that  if  on  the  fol- 
lowing day  his  master  had  ordered  the  pauper  to  return  into  his 
service,  he  would  not  have  been  bound  so  to  do.     Order  of  ses- 
sions confirmed. 

Rex  V.  Hanbury,  T.9&8^W  Geo.  2.  Burr.  S.  C.  322.  2  Bott,  If  sserrant 
307.     INd.  P.Jl.M'T.      The  servant  was    hired    for   a    year  Wred  for  a  ye» 
at  Michaelmas,  but  did  not  come  to  his  service  till  three  days  ^JJf ^** 
afler  Michaelmas  day,  and  served  till  the  day  after  Michaelmas  ^Jl^eintohk 
in  the  next  year.    He  was  absent  about  two  or  three  days  at  a  serrice  till  three 
time,  in  the  whole  a  fortnight,  without  consent,  but  was  always  days  after 
received  again.     At  goinff  away,  he  agreed  to  make  a  deduction  Michaelmas, 
of  6*.  W.  of  his  wages,  for  the  time  he  was  absent.  —  By  the  ^SfeJii^*  "^ 
Court :  He  gained  a  settlement  by  this  service.      Ihis  court  has  ^jji,^  cod-^ 
not  been  so  strict  in  determining  upon  the  service,  as  upon  the  sent,  but  his 
hiring.    It  has  often  been  held,  that  though  a  servant  has  been  master  receiver 
absent  for  a  time,  yet  his  master  taking  him  again  purges  his  him  again,  it  i» 
absence.    And  there  is  no  difference  between  an  absence  in  the  *  ^li^^nM^n- 
beginning  and  in  the  middle  of  the  service  ;  for  he  is  a  servant 
from  the  time  of  hiring. 

Rex  V.  East  Shefford,  T.  32  Geo.  3.  4  T.  R.  804.   2  Bott,  335.  If  a  yeariyier. 
1  Nol.  P.L.  345.  350.    The  pauper  was  hired  by  one  Birch  of  vant runaway 
Welford  for  a  year,  at  four  guineas  wages ;  he  accordingly  went  '^P\^'!,°^**'^ 
to  his  service  on  the  day  appointed,  and  continued  there  eight  *"j.  thj,.^^"' 
weeks,  when  he  ran  away,  and  was  absent  thirteen  weeks,  dur-  weeks,  and  then 
ing  which  time  he  worked  with  and  received  wages  from  another  his  master  ap. 
person.     Birch  then  apprehended  him  by  a  warrant ;  but  in  his  prehend  Mm, 
way  to  a  justice,  asked  hiiiiKwhether  he  would  come  back  to  his  f"**  ^^^  ^^ 
place  or  go  to  prison  ?  and  if  he  would  come  back,  and  go  on  in  i^i^  j^Surt^ 
his  place  as  he  ought  to  do,  he  might.     The  pauper  said,  he  ing  a  sum  for 
would  come  back ;  and  his  master  asked  him  then,  what  he  should  the  time  of 
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VitpenKUion.:     be  willing  to  abate  for  tlie  time  he  had  been  absent?   The  pauper 
absence  ongmat-  gaid,    he  thought  Is,  a-week  would  not  hurt  him,    whidi  was 
m^  in  iUnets  of  agreed  to ;  and  the  pauper  returned  into  his  service,  and  cwiU- 
«T«w»*-         jjyg^  ^m  j|jg  gj^jj  ^f  jjjg  yeatj  when  he  received  aU  his  wages, 
diT^^Mtioiu*    except  the    13*.   which  had   been   agreed   to  be  deducted.— 
^^*""  °         Ld.  Kenyon  C.  J.  If  the  old  contract  were  dissolved  when  the  ser- 
vant absented  himself,  and  a  new  one  entered  into  on  his  return, 
I  agree  that  the  pauper  could  not  gain  a  settlement  by  serviiig 
under  it.    And  therefore  the  question  is,  Whether  the  service 
after  the  pauper's  return  were  performed  under  the  old  or  new 
contract  ?    This  is  one  of  the  many  cases  ia  which  we  have  to 
regret  that  the  words  of  the  statute  have  been  departed  from : 
but  as  there  is  a  series  of  adjudged  cases,  the  principle  of  which 
applies  to  the  present,  it  is  too  much  for  us  to  overturn  them; 
though  if  tlie  question  were  now  to  arise  for  the  first  time,  per- 
haps we  should  make  a  different  determination.     It  has  been  de- 
cided that  absence  at  the  beginning,  the  middle,  or  the  end  pf 
the  year,  may  be  dispensed  with,  ^ther  with  the  consent  of  the 
master  or  for  an  excusable  cause.  In  Rex  v.  Hanbury^  (pace  329.) 
it  was  held,  that  an  absence  for  a  fortnight  did  not  defeat  the 
settlement,  though  the  wages  were  deducted  for  that  time.  Now, 
it  is  impossible  to  distinguish  this  case  from  that  in  principle.    It 
has  been  said,  however,  that  the  absence  in  that  case  was  for  a 
shorter  period  than  in  the  present :  but  I  wish  that  those  who  used 
such  an  ^argument  would  have  drawn  the  line,  and  given  us 
the  neplus  ultra.     Probably  if  the  first  case  afler  the  statute  had 
arisen  upon  an  absence  of  thirteen  weeks,  the  Court  would  have 
started  at  the  question ;  but  the  Court  have  gone  on  step  by  step, 
and  having  held  that  service  for  a  fortnight  may  be  di^nsedwith, 
I  think  we  are  bound  by  the  principle  of  those  cases  to  say,  that 
this  pauper  gained  a  settlement  at  Wdford  by  hiring  and  service; 
for  on  his  return  he  was  received  again  into  liis  master's  service, 
where  he  continued  under  the  old  contract.   There  is  no  pretence 
to  say  that  he  entered  into  a  new  contract;  and  the  master's 
object  in  apprehending  him  by  a  warrant  was  to  compel  him  to 
complete  the  service  under  the  old  contract,  —  BuUer  and  Grou 
Js.  of  the  same  opinion. 
If  awnrwitat  Rex  v.  Christchurch,  E.  33  Geo,  2.    Burr.  S.  C,  494.  2B(M, 

her  mMte^ln.  g^Q^  j  ^^^  p^  £,  3gQ^  Elizabeth  Maxey  was,  on  the  2*th 
S"ft!X  oT  ^y  ^^  Au^^t,  1757,  hired  into  Christchurck  for  a  vear,  and 
account  of  ill-  continued  m  the  said  service  till  the  7th  of  August  then  next 
nen,totheho»-  following,  when  she  was  frightened  into  fits*  and  thereby  ren- 
pital,  and  her  dered  incapable  of  doing  any  service.  Her  master  being  taken 
™rtre«pveh«r  m^  ^^  disturbed  by  her  fits,  desired  Mr.  Limonier  who  hved 
^Z^^!^  in  the  parish  of  St.  Matthew,  Bethnal  Green,  to  take  her 
she  nov?ie-  >rito  his  house,  that  she  might  be  under  the  care  of  her  sister 
tarns,  it  is  a  ^  who  lived  there  ;  but  if  Mr.  L,  refused  to  receive  her,  she  was 
dispeiwifimi.  then  to  return  to  her  master's  house.  Mr.  Limonier  took  her 
Blneas  is  not  in ;  and  she  resided  there  about  five  days,  and  then  was  takea 
such  an  inter-  i^to  the  hospital.  The  day  after  she  had  been  received  into 
rupUon  as  to  ^^^  jr^;^  house,  she  returned  to  her  said  master's  house  to  fetfl» 
mMit."*  *       *'  away  her  clothes,  and  her  mistress  gave  her  two  shillings*  whicD, 

with  what  she  had  before  received,  made  up  the  full  year's  wages* 
No  words  of  discharge  passed  between  her  and  her  mistress;  but 


sbe  l^ked  upon  herself  as  then  disc)iarged  from  her  service; 


but 
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believed  that  had  she  recovered  her  health  her  master  would  Dupentatiom 

have  received  her  again  into  his  service.     She  continued  under  «*»««»  oriffna^ 

the  same  indisposition  till  after  the  year  Jrom  the  said  time  of  hir-  j^^^*'^"^ 

ing  toas  expired^  and  never  returned  again  into  her  said  master's 

service.     And  on  the  17th  of  August^  1758,  her  master  hired 

another  servant  in  her  place.  —  By  Ld.  Mansfield  C.  J.     This  is 

certainly  a  fair  botiajide  service  for  a  year,  without  any  fittud  on 

either  side.    If  a  master  give  hfs  servant  leave  to  go  upon  any 

other  service,  or  to  be  absent  for  a  short  time,  and  pay  him  his 

whole  wages,  this  is  a  good  service.    If  the  servant  be  taken  ill, 

by  the  visitation  of  God,  it  is  a  condition  incident  to  humanity, 

and  is  implied  in  all  contracts.    Therefore  the  master  is  bound  to 

provide  for  and  take  care  of  the  servant  so  taken  ill  in  his  ser* 

vice ;  and  cannot  deduct  wages  in  proportion  to  the  continuance 

of  the  servant's  sickness.     And  there  is  no  difference,  whether 

the  accident  of  sickness  happen  in  the  middle  or  at  the  end  of  the 

year.    It  is  equally  the  act  of  God,  and  without  any  fault  of  the 

servant.     And  in  die  present  case,  the  servant's  being  at  Mr.  Le^ 

monierBy  or  in  the  hospital,  is  just  the  same  thing  as  her  being  kept 

in  the  master's  house,  under  his  own  roof.  [See  Rex  v.  Islip^  anle^ 

S27«  and  Rex  v.  Sudbrooke,  posty  348,  as  to  illness.} 

Rex  V.  Sharringtouy  M.  25  Geo.  8.     2  Botty  322.    1  NoL  P.L. 
360.    The  pauper,  being  legally  settled  in  Sharrin^ny  hired  him* 
self  before  Michaelmasy  1782,  for  a  year  to  Mr.  Hardy y  brewer, 
at  Letheringsetty  to  drive  a  team,  and  do  whatever  he  was  bid* 
He  was  employed  occasionally  in  husbandry,  and  after  having 
lived  with   his  master  seven  weeks,  as  he  was  driving  the  beer 
waggon,  being  in  liquor,   he  fell  off  the  shafts,  and  broke  his 
thigh.    He  was  carried  by  the  officers  of  the  parish  where  the 
accident  happened  to  the  Norwich  Hospital,  where  he  continued 
twenty-nine  weeks.     On  quitting  the  hospital  he  returned   to 
Mr.  Hardy,  who  refused  to  receive  him,  ofiering  to  pay  him  for 
the  seven  weeks,  and  to  make  him  a  present ;  which  the  pauper 
refused.     He  then  went  to  Sharrington,  and  continued  fourteen 
weeks,  and  then  by  an  order  of  two  justices  on  the  30th  Septem' 
her,  1783,  he  was  sent  to  Mr.  Hardy y  who  then  also  refused  to 
receive  him.    The  pauper  continued  in  Letheringsett  at  a  public- 
house,  and  was  after  some  time  removed  by  an  order  of  two  jus- 
tices to  Sharrington.     He  did  no  work  for  Hardy  after  he  came 
out  of  the  hospital,  but  was,  and  continued  incapable  of  work. 
The  sessions  confirmed  the  order  of  removal  to  Sharrington.    No 
counsel  appeared  to  shew  cause,  and  the  Court  being  of  opinion 
that  a  settlement  was  gained  by  this  service,  at  Letheringsett, 
Quule  the  rule  absolute.    Order  quashed. 

Rexy.  Maddington,    H.  II  Geo.  3.    Burr.  S.  C.  675.    2Botty  Absence  at  th« 
S12.    1  Nol.  P.  L.  360.  ft.    Removal  from  Madington  to  WHs"  end  of  the  ser. 
ford.   The  pauper,  being  hired  for  a  year  from  Midiaelmasy  con-  *'5S  °"  awnnt 
tinued  in  his  service  tfll  about   three  weeks  before  the  next  ^jg^U^"*"^ 
Michaelmas,  when  having  been  kicked  by  one  of  his  master's  ai^iLh'^e 
horses,  he  went  home  to  his  friends,  about  five  miles  off,  with*  master  deduct  • 
out  his  master's  knowledge  or  asking  his  leave,  to  cure  his  leg ;  mm  from  tlig 
»nd  continued  there  during  the  remainder  of  the  year,  and  never  ''•g**  on  tb«t 
returned  to  his  master,  except  for  his  wages,  some  short  time  •****'"'*• 
^^  Michaelmas  ;  when  he  was  paid  the  whole,  except  6s.f  which 
the  master  deducted  oii  account  of  the  said  absflpce;  which  the 
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I)isj)ensaii(in :  pamper  Qonscntcd  to.  —  The  Court  were  of  opinion,  that  the  ser- 
nbsence  orighiat'  vant  gained  a  settlement  by  the  service  here  stated.  And*  they 
ing  in  iilness  of  thought  it  to  be  within  the  reason  of  tlie  determination  of  the  Idip 
the  servant,         case.     Here,  the  cause  of  his  going  home  to  his  friends,  clearly 

and  fully  appears  to  have  been  to  cure  his  leg,  which  had  been 
hurt  in  his  master's  service,  and  by  a  kick  from  his  master's 
horse.    This  was  9,  reasonable  cause  of  absence.     It  did  not  dis- 
solve the  contract,  nor  hinder  his  gaining  a  settlement ;  and  the 
master  ought  not  to  have  deducted  any  part  of  his  wages. 
If  a  person  be         /j^^.  y.    WinterseU,     E.  23  Geo.  3.    Cold.  298.    2  BoUy  263. 
aliTU'^revrat'^'  ^  Nol.P.L.Si6.SS5.S6l.S7S.  The  pauper  was  hired  at  i?ffnw% 
^  by  iUiHMs       Statutes,  which  are  held  a  few  days  before  Martinmas,  to  Thomas 
from  entering      Oundsivortk  of  Staitiburgh  for  one  year,  received  Is.  for  hisgods- 
upon  his  scr-      penny,  and  was  to  have  three  guineas  wages ;  the  very  night  of 
^*^J!i^'  ^^^  ^*"^  ^^®  hiring  the  pauper^//  ill,  and  continued  sick  and  unable  to 
"^^dDonffoine  S®>  *^"^  ^^  not  go  into  his  service  tiU  a  month  after  Martinmas; 
to  hu'^acehis   when  the  pauper  and  his  mother  went  to  the  master's  house,  who 
master  refuse  to  being  from  home,  they  were  shewn  to  his  wife,  who  complained 
receive  him,  and  that  the  pauper  had  not  come  to  his  service  according  to  the 
then  he  oonii-     agreement,  and  therefore  refused  to  receive  him  :  whereupon  the 
ISlmeinTtotake  Pauper's  mother  said,  "  U)e  must  Jail  into  your  toilljbr  toages,  and 
fduu  he  should  take  tohat  you  toill  aUoto  us  ;"  and  left  the  pauper  in  his  service, 
be  allowed,  the  where  he  continued  until  Martinmas  following;  when  the  mother 
service  only        was  sent  for,  and  received  for  forty-eight  weeks'  wages  after  the 
commences  at     ^^^^  ^f  j^^  ^d.per  week ;  being  less  than  the  rate  of  the  original  toages. 
J^^^^i,        —  By  \A.Mansfield  C.J.  The  service  had  never  commenced  under 

the  nrst  contract,  if  it  had,  no  doubt  the  master  must  have  sup- 
ported him  in  his  sickness.  But  that  is  not  the  question ;  the 
point  is,  that  the  agreement  acted  upon  here  was  a  fresh  agree- 
ment, when  he  recovered  from  his  sickness  ;  and  the  beginning 
of  his  service  was  then.  Under  the  former  the  mistress  refused 
to  receive  him.  Then  considering-the  old  contract  at  an  end,  Hu 
actual  service  was  but  for  eleven  months ;  that  is,  to  the  Martin- 
mas next ;  and  the  submitting  to  the  abatement  of  the  month's 
wages  at  the  end  of  the  year  is  an  affirmance  of  the  agreement 
made  by  his  mother;  and  this,  as  rescinding  the  original  agree- 
ment, destroys  more  than  the  'legal  or  constructive  service;  it 
shews  also  that  there  was  no  hiring  for  a  year ;  so  that  both  the 
hiring  and  service  must  be  considered  as  imperfect  and  ineifec- 
tual. — Buller  J.  If  a  servant  be  taken  ill,  after  the  service  has 
commenced,  the  master  is  bound  to  support  him  and  cannot  turn 
him  away  on  that  account.  But  it  is  not  true,  that  the  service 
began  under  the  first  contract.  That  was  executory.  It  was 
made  some  days  before  Mdrtinmas  to  commence  at  Martinmas; 
and  in  fact  it  never  commenced.  When  the  pauper  went,  they 
made  a  new  contract,  and  under  that  his  service  commenced. 
If  the  master  Rex  v.   St.  Bartholomew,  Comhill,  E,  18  G^o.  3.    Cold.  48. 

leave  his  home  g  Bott,  318.  1  Nol.  P.  LfSSl.  The  pauper  Ursula  (hsen 
brfoiT^Wr-  was  hired  for  a  year  by  Mr.  Heshuysen  on  11th  of  June,  1771: 
van^syearis"  ^^  ^/Tri/ following,  her  master  told  all  his  servants  that  he  ww 
ended,  and  pay  going  to  live  at  Manchester,  but  did  not  know  the  time;  and 
her  the  whole  that  they  might  look  out  for  services,  or  stay  with  him  unw 
yew's wagei,  },e  went,  as  they  chose:  the  pauper  continued  with  her  saw 
^r"l!Sdtb?  ^^^^"^  ^"  ^^^  V^^  ^^  ^'  ^'  aforesaid,  till  the  4th  of  June  foV 
MTvanttwodays  lowing,  when  tier  master  paid  her  the  whole  ycar'iwagea;  ^m 
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half  a  guinea  over,  and  that  same  day  he  left  London.    His  going  Duiyensathn:  .- 

that  day  was  quite  a  casual  matter,  and  if  he  had  remained  in  ^^^^^^^'^[^ 

London^  he  would  have  continued  the  pauper  in  his  service,  as  J/)f  ^j/'J^.*"^ 

she  was  a  good  servant.     The  pauper  went  mto  a  new  service  two  ^^^^  ^^^^ 

days  after  tier  master  left-£.oiMfon.  —  By  Ld.  Mansfield  C.  J.  and  another  service, 

the  Court ;  the  only  question  is,  whether  the  servant  continued  bond  it  is  still  a  dis. 

fde  in  her  service  during  the  whole  year  ?  To  be  sure  there  is  a  pcnsation. 
distinction  between  exceptions,  from  the  contract  originally,  or 
subsequent  dissolution  and  dispensatuin  of  the  service ;  but  if  the 
case  be  of  the  latter  description  and  band^de,  it  can  make  no  dif- 
ference when  the  servant  is  engaged  or  where ;  or  whether  the 
service  be  in  the  same,  or  another  occupation :  she  quitted  her 
service  at  the  desire  of  her  master,  and  received  half-a-guinea  be- 
yond her  wages,  as  an  equivalent  no  doubt  for  her  board.  It  was 
accidental,  and  a  favour  to  her  master.  The  case  of  Rex  v.  Rich- 
mond is  full  as  strong  as  this,  for  there  a  new  servant  came  into 
the  very  place.  Fraud  vitiates  every  thing ;  but  the  justice  as 
well  as  reason  of  the  thing  are  here  with  the  settlement.  Suppose 
siie  had  come  from  a  distant  country,  and  had  no  other  settle- 
ment, shall  she  lose  her  only  one  which  she  deserves  so  well  ? 

Rex  V.  St.  Andrew's,   Holbom,    T.  28  Geo.  3.    2  T.  R.  627-  If  ^lie  master 
2  Boit,  330.  1  NoL  P.  L.  359.     Mari/  Robinson  was  hired  for  a  ^i^^^Ld  thi 

year»  and  continued  in  her  service  until  within  four  or  five  days  messengers 

of  tlie  end  of  the  year ;  when  her  master  becoming  bankrupt,  and  tAke  possession 

the  messengers  taking  possession  of  the  house,  her  mistress  dis-  ^^  ^^»®  house, 

charged  her,  paying  her  the  whole  year's  wages.     Tliis  case  was  a«'d  the  mistres<5 

not  argued,  the  Court  being  clearly  of  opinion  that  the  bank-  servnntf  payhio' 

niptcy  of  the  master  did  not  dissolve  the  contract  of  hiring  with-  tlie  whole  >ear^ 

out  the  servant's  consent ;  and  that  the  pauper  gained  a  settlement  wages,  it  is  a 

by  such  hiring  and  service.  dispensation. 

Rex  v.  St.  Philip  in  Birmingham,    T.  28  Geo.  3.    2  T.  R.  624.  If  o"  account 

2  Bott,  329.    1  Nol.  P.  L.  365.     Susannah  Brookes  the  pauper,  PT*  **»fl*^''*^"<;« 

was  originally  settled  in  Birmingham;  but  subsequent  to  her  set-  treMand^her**" 

tlement  there,  she  was  hired  for  a  year  to  Elizabeth  Poole,  in  the  serrant  tlic 

parish  ofPomcky  where  she  served  until  within  eight  days  of  the  end  former  dis- 

of  the  term,  when  on  account  of  some  difference  between  them,  charge  the  latter 

she  gave  her  mistress  warning  that  she  would  leave  her  service  at  !"^  W  ^^  **'"' 

the  end  of  the  year.     The  mistress,  on  having  hired  another  ser-  "uuT *^ 

^1  •'/»  •  •.»i_»^i».t  f       wnicii  she  ac- 

vant,  by  reason  of  some  impatient  behaviour  of  the  pauper,  dis-  cepts.  ii  is  a 
charged  her  and  paid  her  the  full  wages,  which  she  accepted  and  dispeusution. 
quitted  the  service,  and  left  the  parish  eight  days  before  the  year 
ended ;  but  she  said  she  would  have  served  the  year  if  her  mistress 
would  have  let  her.  She  was  removed  from  Powick  to  Binning* 
ham,  which  order  the  sessions  confirmed.  —  The  Court  thought 
this  case  distinguishable  from  Rex  v.  Gresham,  (post.  p.  341.)  and 
more  like  Rex  v.  Richmond,  (post.  337.)  and  that  this  was  to  be 
coiisidered  more  as  a  dispensation  from  the  service,  than  a  disso- 
lution of  the  contract,  and  as  a  mere  wrongful  act  of  the  mistress 
in  dismissing  her,  and  which  was  submitted  to,  but  not  agreed  to 
by  the  servant.     Rule  absolute.    (But  see  Rex  v.  Bray,  post.  357.) 

Rex  V.  St.  Marts,  Lambeth,    tl.   S9  Geo.  3.    8    T.  R.  236.  If  the  mn«»ter 
2  Bott,  343.    1  Not.  P.  L.  359.     The  pauper,  a  single  woman,  ^"'/  *^>»  ^"^^^ 
being  gettled  in  St.  Martin's,  on  the  15Ui  January,   1797,  hired  'antl'hVhL'no 
herself  to  one  J.  Serle  of  St.  Paul,  Covent-Garden,  for  a  year,  ro*n"ger  nny'^c-" 
from  the  18th  of  that  month,  at  seven  guineas  wages.    She  went  cosion  for  tii«ir 


SS4f  Poot  (Settlement.)  %vnhS. 

IHspefuation:  ^^  ^^  Service  on  the  18th  of  Jauuary  and  remained  until  the 
absence  ongmai-  11th  o£  Januarff  following^  when  an  information  having  been  laid 
mg  in  the  act  of  against  her  master  for  keeping  a  gaming-house,  he  quitted  his 
the  master.  house,  and  told  hig  servants  (and  the  pauper  amongst  them)  that 
^(^^  *^  he  had  no  longer  any  occasion  for  their  services,  and  then  paid 
wBges,  it  is  A  ^^  pauper  her  whole  year's  wages.  He  would  have  kept  the 
dispenaatioD.       pauper,  but  on  account  of  his  being  obliged  to  quit  his  house,  and 

the  pauper  was  unwilling  to  leave  his  service.  She  then  went  to 
her  sister,  and  did  not  engage  herself  in  any  other  service  until 
after  the  year  expired,  though  from  the  time  that  her  wages  were 
paid,  she  considered  herself  at  liberty  to  go  where  she  pleased.— 
Ld.  Kenyan  C.  J.  If  this  point  were,  not  encumbered  with  de- 
cisions, and  we  were  to  resort  to  the  very  words  of  the  act  of 
parliament,  on  which  the  question  arises,  I  should  perh^s  yield 
to  the  argument  of  the  counsel  in  support  of  the  rule.  Or  if  the 
cases  cited  by  them  proved  the  point  for  which  ther  were  cited, 
I  should  be  strongly  inclined  to  adopt  them  on  this  occasion. 
But  it  has  been  frequently  said  here,  that  it  is  of  great  import- 
ance that  decided  cases  should  be  adhered  to  ;  and  on  this  sub- 
ject in  particular  I  applaud  the  rule  stare  decisis.  The  cases  cited 
by  the  counsel  on  both  sides  are  nine  in  number ;  and  though  they 
approach  each  other  very  nearly,  there  is  a  line  of  distinction  be- 
tween the  four  (Rex  v.  Richmond^  Rexy»  Bartholomew^  Rex  v.  St, 
Philip^  Birminghamy  Rex  v.  Hotborn^)  that  were  relied  upon  by 
the  one  side,  and  the  five  (Rex  v.  Castlechurch^  Rex  v.  GreAoM^ 
Rex  V.  Grantham^  Rex  v.  Ctavhydon^  Rex  v.  WhiMeburify)  on  the 
other.  I  cannot  distinguish  tne  present  case  from  the  four  that 
were  cited  in  support  of  the  order  of  sessions ;  and  it  was  decided 
in  each  of  those,  that  it  was  a  dispensation  with  the  service,  aod 
not  a  dissolution  of  the  contract.  Perhaps  I  should  have  had 
some  difficulty  in  saying,  in  some  of  those  cases^  that  it  was  only 
a  dispensation  with  the  service ;  but  it  is  sufficient  to  say,  that 
those  cases  were  so  decided,  and  having  been  so  determined  they 
ought  not  now  to  be  shaken.  But  the  cases  cited  pn  the  other  side 
are  distinguishable  from  those,  ^*  because  in  them  the  contract  was 
dissolved  by  the  mutual  consent  of  both  parties.'*  The  distinction 
between  the  different  sets  of  cases  is  certainly  a  very  nice  one, 
but  I  think  that  this  case  must  be  governed  by  the  four  to  which 
I  just  now  alluded ;  and  if  this  be  aquesticm  of  evidence,  it  ^ 
pears  that  the  sessions  by  their  determination  have  ''  impliedly 
found  that  the  parties  <'  did  not  consent'  to  dissolve"  the  con- 
tract. —  Order  of  sessions  confirmed. 
Ifattasterturn  Eastland  V.  Westhorsley,  T.S  Geo.  I.  1  Stra.,526.  2BoU,90l 
away  hitserrant  1  NoL  P.  L.  S6S.  A  servant  was  hired  for  a  year;  and  the  day 
to  pferent  Ms  bcfore  the  year  expired,  the  master  told  him,  that  to  prevent  his 
ment"*it  isa  ^'*"^?  *  settlement  in  that  parish,  he  diould  go  away  immedi- 
fraud/aad  Uie  ^^^7 »  which  the  servant  refused  to  do,  insisting  to  serve  out  the 
Mttlement  wiU  year ;  whereupon  the  master  turned  him  out  of  doors.  —  The  Court 
not  be  defeated,  held  this  to  be  such  a  fraud  in  the  master,  as  should  not  nrevent  the 

settlement  of  the  servant.  (See  the  case  of  North  BashoMfpott*) 
Amattmg  the  -R«*  ▼•  Prome  Seltoood  T.  6  Geo.  S.  Burr.  S.  C.  565.  2  B<M, 
terrice  because  SIS.  1  NoL  P.  L.  966.  Richard  Stent,  the  husband  of  the  pau- 
the  pauper  per,  was  hired  for  a  year  at  King^s  Weston,  and  served  that 
^^tobe  year  till  within  ten  days  of  the  end  of  the  year,  when  Suaf 
where  Jft^du.  declaring  to  his  master  that  he  wished  Mt  to  be  settled  in  £m?« 

i6 
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Wesitmf  asked  his  leave  to  go  and  visit  his  relations ;  to  which  the  jyupnuoHm  .* 
master  consented.    After  the  year  was  expired  Sient  returned  to  t^seHceoriffHat" 
hiB  master  and  then  hired  himself  as  a  day-labourer,  and  as  such  *ng  in  the  act  of 
continued  with  him  three  months.     On  making  up  their  accounts,  ^^  <"<u^^* 
Stent  allowed  out  of  his  daily  wages  for  the  days  he  had  been  lent,  and 
absent  in  the  preceding  year.     The  Court  held  the  settlement  t6  ««iount8  only 
be  in  King's  Westony  looking  upon  the  leave  and  consent  of  the  |?^*^^"*^ 
master  as  fraudulent,  and  a  mere  evasion  of  the  settlement. 

Rex  V.  Sulgrave,  E.  28  Geo.S.  2  T.  R.  376.  2  Botty  826.  1  NoL  It«fterapenoa 
P.  L.  336.  355.  365.    The  pauper,  Daniel  PUsteVy  being  settled  "  ^^^  for  a 
in  Sulgravey  was  hired  in  Febrttary  to  Mr.  H&wes  of  Stouchburvy  J^{^^!^^ 
till  0&  MtcAae/ma«  following,  and  served  him  accordingly.    On  ghallTOawaya 
the  Friday  before  Old  Michadmasy  his  master  asked  him  if  he  fortnight  at 
would  stay  again ;  the  pauper  said  he  would  if  they  could  agree  Michaclmai  be. 
about  wages,  and  asked  five  guineas,  which  the  master  thought  <^"<«  othh  tet- 
too  much.    The  pauper  immediately  went  away,  and  having  gone  ^™®°**,  •"^•* 
about  ten  yards,  returned  for  something  he  had  forgotten:  he  pay  him  a  year'* 
then  met  his  master  again,  who  said  he  would  give  him  the  five  wagei,  it  it  a 
ffumeas,  and  gave  him  one  shilling  earnest.     The  master,  while  dispensation, 
Ee  was  putting  his  hand  into  his  pocket  for  the  shilling,  said,  you  ^4  °^  ^  di»o- 
shall  go  away  a  fortnight  at  Mickaelnmsy  because  of  your  settle-  ^^^^^ 
ment,  and  I  will  give  you  that  fortnight  to  get  what  you  can ;  to 
which  the  pauper  agreed,  and  he  accordingly  went  to  his  father's 
and   stayed  a  fortnight,  during  which  time  he  worked  for  Mr. 
Ckesfevy  in  digging  sand  on  Mr.  Howes^a  land,  and  received  from 
Mr.  Chester  one  shilling  a-day,  and  once  or  twice  during  the  fort- 
night he  ate  at  Mr.  Hawes's.    At  the  end  of  the  fortnight  he 
went  to  Mr.  Hotoes\  and  continued  to  serve  him  at  St<ntchburu 
till  Lady^dayy  when  Mr.  Hotoes  removed,  and  the  pauper  witn 
him,  to  Ctdvaorth,    Mr.  Howes  soon  after  died,  and  the  pauper 
continued  to  serve  Mrs.  Howes  in  CiUvoorthy  till  the  time  when  he 
left  her,  and  he  then  received  his  wages  up  to  that  time :  and  he 
believes  there  was  nothing  deducted  for  the  fortnight,  but  he  does 
not  remember  what  sum  he  received.    The  pauper  apprehended 
that  his  master  would  not  have  hired  him  if  he  had  not  forced  to  go 
tLWwr  for  a  fortniffht.  — Askhurst  J.  The  rule  established  in  these  uvU* 
kinds  of  cases  is  &is :  *'  where  there  is  a  bonajide  exception  of  part 
of  the  time  at  the  time  of  the  hiring,  that  is  not  a  hiring  for  a 
year ;  but  if  there  be  no  exception  at  .the  time  of  making  the 
original  contract,  then  a  permissive  absence  is  considered  as  a 
dispensation  of  part  of  the  service  by  the  master ;"  and  it  does 
not  operate  in  the  same  way  as  an  exception  out  of  the  original 
contract,  which  defeats  the  settlement.    And  the  question,  whe- 
ther it  be  one  or  the  other,  must  depend  upon  the  particular  cir- 
cumstances of  each  case.    In  this  case  there  was  a  complete 
huring  for  a  year  at  the  time.  The  parties  having  disagreed  on  the 
terns  proposed,    the  pauper  went  away,  but  on  his  return  his 
master  saia  he  would  give  nim  the  five  guineas,  which  he  agreed  to 
accept,  and  gave  him  one  shilling  earnest.    It  is  likewise  stated,  Samcst, 
that  while  the  master  was  putting  his  hand  into  his  pocket,  he  told 
the  panper  he  should  go  away  for  a  fortnight :  btU  the  contract 
wai  complete  before  that  timcy  and  what  passed  afterwards  can 
only  be  considered  as  a  dispensation  with  me  service ;  for  at  that 
time  the  master  had  a  complete  right  to  his  service  for  a  year,  and 
the  pauper  had  agreed  to  serve  him  for  that  time,  and  the  shilling 
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DiMfteniaHon :  earnest  waB  to  bind  the  agreement  for  a  year  for  five  guineas; 
absence  originat-  Otherwise  it  appears  to  be  giving  the  servant  more  than  he  origi- 
mjr  in  the  act  of  nally  asked  for  the  whole  year  for  serving  him  for  a  shorter 
t    matter,         period.     If  then  the  contract  xoere  complete  before  any  thing  wu 

said  relative  to  thejbrtnight's  absence^  this  xvas  a  dispensation  wik 
the  service^  and  not  an  exception  out  of  the  original  contract.   An 
What  is  an  ex-    exception  is  a  stipulation  on  the  part  of  the  person  for  whose 
ception.  benefit  it  is  introduced ;  but  here  it  was  not  made  on  the  re- 

quest of  the  servant,  but  on  the  offerr  of  the  master ;  and  it 
appears,  that  he  said  that  it  was  for  the  express  purpose  of  pre- 
venting the  pauper's  gaining  a  settlement.     That  is  not  such  a 
reason  as  the  Court  would  give  much  countenance  to.    Whether 
indeed  the  sessions  might  not  have  determined  this  on  the  ground 
of  fraud  was  for  their  consideration,  as  it  is  there  is  no  occasion 
to  ^o  info  that  ground,  as  we  are  of  opinion  this  was  a  dispen- 
sation with  the  service.  .  With  respect  to   the   servant's  appre- 
hension, which  is  stated  in  the  case,  that  cannot  vary  the  case:  we 
are  to  decide  on  the  terms  of  the  contract,  and  not  on  the  ap- 
prehension of  the  pauper. 
Where  the  mas-       Rex  v.  Hardhom  mth  Nevoton^  //.   50  Geo,  3.     12  East^  51. 
ter  died  three      Bott,  Cont,  144. 1.  NoL  P,  L.  363.  Removal  of  Margaret  Lingard 
weeks  after  hir-  from  the  township  of  Newton  with  Scales  to  the  township  of  i/arrf- 
I'ngthepau^    ^^^^  ^^j^  ^sfewton^  in  the  county  o^  Lancaster  ;  confirmed  by  the 
latter  riSing^in  Sessions.     The  pauper  was  hired  by  R.  Gratrise^  in  Hardhom  (ox 
the  service  with  a  year.    Three  weeks  after  the  beginning  of  the  year  1769,  the 
the  widow  and    pauper's  master  died,  and  the  farm  was  continued  by  his  widow, 
sons  to  the  end   ^nd  two  sons,  George  and  William,     About  three  weeks  before 
of,*«  y^^        the  end  of  the  year  the  pauper  fell  out  with  George^  one  of  the 
^^in  the  pa-  ®®'^®»  about  her  work,  because  she  threw  more  sand  upon  the  floor 
rish  where  she    than  he  deemed  necessary,  and  was  by  him  turned  out  of  doors, 
served:  and  it     though  she  was  willing  to  Stay.    The  next  day  she  came  again  for 
isnole^an       her  clothes,   when   George  paid  her  4/.  10$.    as  for  her  full 
abiding  in  the     ^^ges.    There  was  a  dispute  about  the  amount  of  her  wages, 
**^'*^bccauM      George  insistmg  that  the  pauper  was  hired  for  4/.  iO«.  andshe 
one^of  the  sons    demanding  5/.  \Ss,    The  pauper,  however,  accepted  U,  \0s,  and 
on  the  frivoloftts  never  got  any  thir^  more,  though  she  employed  an  attorney  for 
pretence  that      that  purpose.     The  pauper,  when  she  came  the  next  day  for  her 
the  servant         clothes,  offered  to  stay  to  the  end  of  the  year,  but  George  would 
^d'^on  th^        ^^^  ^®^  **®'-     4^'  argument,  Ld.  EUenborovgh  C.  J.  said,  there 
floor  than  he      must  be  an  abiding  in  the  service  for  a  whole  year,  in  order  to 
deemed  neces-    confer  a  settlement;  as  far  as  lay  in  the  pauper  there  was  such; 
sary,  turned  her  but  she  was  wrongfully  and  forcibly  turned  out  of  doors  by  her 
out  of  doors       master  against  her  will,  and  when  she  returned  the  next  day  for 
fojrthHnd  of   **®'  clothes,  he  gave  her  4^  \0s.  which  he  said  was  the  whole  of 
the  year :  she      ^^^  wages ;  but  she  did  not  assent  to  that,  but  demanded  more, 
being  willing      though  she  took  what  he  was  willing  to  give  her  in  part,  and 
and  oficring  to    offered  to  Stay  to  the  end  of  the  year,  maintaining  her  ri^ht  to 
*?A^ ^^  *bi    ^^^  ^^  wages.     She,  therefore,  did  all  she  could  to  abide  m  the 
CTrryUiff^^ay  *  Service,  according  to  her  contract,  and  did  so,  except  so  fer  «« 
h^^do^es  the    ^he  was  prevented  by  an  act  of  force:    And  he  distinguished  be- 
next  day  and      tween  this  and  the  case  of  Rex  v.  Grantham,    The  servant  having 
taking  what  the  there  been  improperly  turned  out  of  doors  by  his  master,  in  the 
son  insisted  was  fogt  instance,  took  him  at  his  word,  and  refused  to  return  to  ha 
foTtheyrorf*    service,  though  invited  by  his  master  so  to  do;  and  when  the 
according  to       master  at  last  agreed  to  pay  him  his  full  wages,  he  left  the  ser- 
the  agreement,    vice  contrary  to  the  express  request  of  the  master  to  stay.— 


'/ 
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Grose  J.  agreed,  and  said  that  the  servant's  tendering  herself  to  BispenmHan: 
perform  the  service,  was  equivalent  to  the  performance  of  it  in  abtenctorigffuu- 
law. — Zre  jB^iu:  J.  agreed,  and  mentioned,  that  the  pauper  did  "*?/»'*  i^l^ 
not  here,  as  in  RexY.  Leisk^  postf  152.  hire  herself  into  another  ^    'htlhrde- 
service  before  the  end  of  we  year,  which  was  there  held  to  be  a  m^SLdalwger 
dissolution  of  the  contract.  •— ^oy^  J.  agreed.    Order  of  ses-  mm  m  her  luU 
sions  confirmed.  wageB. 

Rex  V.  Potter  Heigham^     T.  11  G^o.  S.      Burr.  S.  C.  690.  Ifawmuston 
2  Bott,  S16.  1  Nol.  P.L.  361.  362.  366.     A  servant,  hired  for  thelMtiUy  of 
a  year,  continued  till  the  day  before  the  end  of  his  year ;  when  J?  ^^^J^^ 
he  desired  his  master  to  discharge  him ;  telling  his  master,  that  aiscfaarge  him 
as  he  had  hired  himself  for  the  next  year  to  a  person  in  a  distant  that  he  may  go 
place,  he  wished  to  pass  that  day  with  his  friends ;  and  requested  and  we  bis 
to  have  that  time  to  himself,  to  spend  with  them.    To  whi6h  the  fr>«>d»t  end  hit 
master  consented.     And  he  was  accordingly  discharged;   and  f'^^^^"^ 
then  received  the  whole  of  his  wages,  except  sixpence,  which  he  auctins  siz- 
allowed  to  his  master  for  that  day.  —  Tliis  was  holden  not  to  be  a  peoce  for  that 
dissolution  of  the  contract,  but  an  absence  by  leave  of  the  master,  day,  it  is  a 
And  it  was  adjudged,  that  the  servant  by  this  service  gained  a  cliflpcowtiop. 
settlement. 

Eex  y.Bray,  T.  11  Geo.  3.  Burr.  S.  C.  682.  2Boti,  315.  1  NoL  Hirinc  from 
r.  L.  349.  6n  Thursday  before  Michadmas-day  1767,  which  hap-  ^^H*^"^ 
pened  on  a  Saturday^  John  Hunt  was  hired  for  a  jrear  to  John  Lee^  ^^^^jSo"' 
of  the  parish  of  Bray,  farmer,  as  a  carter,  to'go  mto  his  service  on  Krrice  before^ 
the  Monday  following,  until  Michaelnuu,  1768,  for  six  guineas.  At  Monday. 
the  time  of  the  agreement  Lee  desired  him  to  go  into  his  service  be* 
fore  Monday,  but  Hunt  said  it  would  not  suit  him,  as  he  was  then 
in  service,  and  Lee  replied,  that  if  he  would  come  into  his  service 
on  the  said  Monday  morning,  he  would  shifl  all  that  time.  He 
went  into  his  service  on  the  Monday  accordingly :  MichaelmaS' 
day  was  on  the  Saturday  next  after  the  Thursday  on  which  he 
made  the  agreement.  At  the  time  of  the  agreement  the  pauper 
was  in  the  service  of  John  Leoois  of  South  Stock,  under  a  con- 
tract which  expired  on  Michaelmas'day,  1767,  which  service  he 
left  on  the  night  of  the  Mkhaelmas'day,  1767.  He  continued  in 
the  service  ox  John  Lee  till  the  day  berore  Michadmas'day,  1768, 
when  he  desired  leave  of  his  master  to  go  to  see  his  relations  be- 
fore he  went  to  another  service ;  his  master  deducted  one  shilling 
from  his  wages  for  that  day,  and  paid  him  Uie  residue;  he  then 
went  away  and  returned  no  more  into  the  service  of  Lee,  who,  en^ 
the  pauper's  going  away,  told  him,  that  if  he  quitted  the  service 
before  Michadmas-day,  there  might  be  a  dispute  about  his  settle- 
ment, and  desired  him  to  come  back.  —  Ld.  Mansfield  C.  J.  This 
isahirinff  for  a  year,  with  a  dispensation  of  the  first  day.  The  pauper 
thought  ne  had  his  master's  leave  the  last  day,  and  had  allowed  a 
ahilKng  for  it,  which  is  more  than  one  day's  wages.  Both  master 
and  servant  were  clear  that  at  the  end  of  the  year,  there  was 
only  an  ^sence  of  one  day,  and  at  the  beginning  of  the  year  the 
pauper  had  his  master's  leave  for  being  absent  the  first  day. 
Both  master  and  servant  meant  it  as  a  settlement.  And  the 
ordera  removing  the  pauper  from  Bherfield  to  Bray  W£re 
affirmed* 

Rex  V.  Richmond,  £.13  Geo.  3.     Burr.  S.  C.  740«     2  Boit,  Ifthemast^ 
316.     1  Nol.  P.  L.  356.      The  pauper    William   Svnngall   was  p^«  the  serrant 
hired  for  a  year  to  Alexander  Crawford^  Esq.  of  Richmond^  on  JJUJ^  §J[ 
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ing  mtkfter^ 
ranl^t  nquestm 

belbrvthe  ex- 
plmlea  of  hit 
year,  and  pay 

bim  hi§  full 
wi^^os,  it  ia  •_ 
dlipenaiHoii. 


IfheabaeoC 
himself,  with 
hia  mistress's 
leave,  for  the 
last  five  weeks 
of  hb  serricey 
and  ait  ihe  end 
thereof  pay  her 
the  whole  sum 
earned  by  him 
during  the  timei 
h  is  a  dii^ena- 
iitioiv 


the  80th  of  October^  to  serve  till  the  80th  of  OcUAer  foDowing. 
Before  the  expiration  of  the  year,  namely^  on  the  4th  of  SepUnh 
her^  the  pauper  married  a  fellow-semmt.  The  said  ieUov-fierrant 
had  given  a  month's  warning  in  j^t^^^  preceding  to  quit  the  service, 
and  was  to  quit  it  in  September^  in  conseouence  of  sudi  warning; 
hut  was  desired  by  her  master  to  stay  till  ttie  17th  of  Ocfoftfr,  which 
she  did :  and  then  the  master  said  to  SpringaU  (the  hushand)  that 
he  supposed,  as  his  wife  was  going  away,  he  (the  husband)  would 
like  to  do  so  too.  The  husband  replied  he  should  like  it  better, 
if  it  was  agreeable  to  the  master.  His  master  said  he  had  no  ob- 
jection, as  he  had  another  footman  coming,  and  would  pay  him 
his  whole  year's  wages :  which  he  accordmgly  £d  on  the  said 
17th  in  full  to  the  80th.  On  which  said  17th  of  Odoher,  both 
the  husband  and  the  wife  left  the  service.  It  was  objected,  that 
the  pauper  did  not  gain  a  settlement  by  spring  for  a  year,  be- 
cause he  left  the  service  thirteen  days  before  the  expiration  of 
his  year.  The  act  of  parliament  is  express,  that  no  such  peraoo 
so  hired  as  aforesaid  shall  be  adjudged  to  have  a  good  settlement 
in  any  such  parish  or  township,  unless  such  person  shall  cm^ve 
and  abide  in  the  same  service  during  the  space  of  one  whole  year. 
— -  By  Ld.  Mansfield  C.  J.  (with  whom  the  other  judges  concurred) : 
There  is  no  necessity  of  an  actual  service  upon  every  day  of  the 
year.  The  master  can  always  dispense  with  it.  He  can  give 
leave  of  absence.  Nay,  if  the  servant  is  absent  without  lean, 
in  the  middle  part  of  his  year,  such  absence  may  be  purged,  as 
ft  has  been  termed,  by  the  master  receiving  him  again ;  that  ii, 
the  subsequent  consent  of  the  master  ratifies  the  act  done.  I  m 
clearly  of  opinion,  that  the  servant  has  in  the  present  caae  suf* 
ficienUy  served  his  whole  year.'  The  master  voluntarily  gave  him 
leave  of  absence  for  the  last  thirteen  days ;  and,  of  his  own  ac- 
cord, paid  him  the  whole  year's  wages. 

Eex  V.  Nether  Heyfbrd,  E.  8S  Geo.  2.  Burr.  S.  C.  479. 
2  Boit,  809.  1  Nol.  P.  L.  851.  It  was  stated,  that  John  Gm, 
the  pauper,  was  hired  for  a  year,  to  widow  Blise  of  Farikingstoni ; 
and  continued  in  her  service  until  five  weeks  before  the  end 
of  the  year ;  when,  with  his  mistress's  leave,  he  parted  with  her 
and  went  to  work  at  Kislin^ury^  and  staid  there  the  said  fire 
weeks.  After  the  end  of  the  year,  the  said  Gare  went  to  his 
said  mistress  Bliss  for  his  year^  wages;  the  whole  whereof  she 
laid  down  to  him,  and  he  thereout  voluntarily  deducted  lOr.  fof 
his  five  weeks*  absence,  being  the  same  sum  he  had  earned  and 
received  for  his  five  weeks  at  Kislingburym  The  original  contract 
was  not  dissolved,  nor  any  new  one  made  with  his  mistress  Bii»^ 
save  as  aforesaid.  And  if  his  mistress  had,  during  the  said  fire 
weeks,  required  him  to  return  to  her,  he  would  have  done  so.  It 
was  objected,  that  this  could  not  be  a  settlement,  as  there  wanted 
five  weeks  of  the  service.  By  Lord  Mans/Ud  €.  JL  and  the  Coor^* 
The  question  turns  singly  upon  this,  whether  his  absence  lor  five 
weeks  was  a  dissolution  of  tne  contract  ?  If  he  had  his  miatrett's 
leave,  it  was  not ;  if  he  had  it  not,  it  was.  And  we  are  all  of 
opinion,  that  it  was  only  an  absence  with  leave.  For  it  nffem 
that  both  parties  considered  the  contract  between  them  aa  sub- 
sisting, and  not  dissohwd.  He  paid  her  the  whole  that  he  had 
earned  in  the  five  weeks  that  he  was  absent,  considerinff  Vmal 
as  her  servant  during  timt  time.  For  otherwise  the  deduction 
would  not  have  been  |i  deduction  of  the  particular  sum  eanNdby 


S  VIII.  5.  {Hiring  and  Service.)  SSQ 

him,  but  a  deduction  in  proportion  of  hit  whole  vear*8  wages  to  DUnetuatian  • 
the  time  of  his  absence.    And  he  looked  upon  himself  asliable  $ernee  by  mbi 
to  be  called  back  within  the  five  weeks.    And  it  is  stated,  that  the  fHiuiwn, 
original  contract  was  not  dissolved,  save  as  aforesaid.    Therefore 
we  are  all  of  opinion,  that  the  contract  was  not  dissolved,  and 
consequently  that  the  pauper  gained  a  settlement  with  his  mis- 
tress, BlisSf  at  Farihingstane. 

Rex  V.  GoodneHone,  T.  19  Geo.  2.    2  Stra.  1232.    Burr.  S.  C.  if.  -^-, 
251.     2Bott,S05.     1  N(d.P.L.  351.     fViUiam  Markham  was  v«nt  "itbT" 
hired  for  a  year,  and  lived  with  and  served  his  master  in  North'  content  of  hu 
bourne  till  within  three  weeks  of  the  end  of  the  year,  when  he  ™«>ter  procure 
asked  leave  of  his  master  to  go  to  the  herring  fishery.     The  ^^"^v^^non 
master  consented  if  he  could  get  a  man  to  do  the  master's  work  to  pi^^^  for  a  ti 
his  liking.     Markham  did  so,  and  paid  the  man.     Markham  went  paying  hun      * 
to  sea,  and  returned  at  the  end  of  the  herring  fishery,  which  was  himselr,  and  re- 
about  three  weeks  afler  the  end  of  his  year.     The  master  paid  cei^e  from  his. 
him  all  his  year's  wages.    By  the  Court :  this  was  no  dissolution  °?!'^  ^** , 
of  the  contract;  Markham  gained  a  settlement  at  Northboume s  Zaffes^^Usa 
"and  as  the  master  had  the  benefit  of  the  contract  during  the  dispensation. 
whole  year,  so  ought  the  servant  also.     See  this  case  cited  by 
Ld.  Mansfield  {ante). 

Rex  ▼.  Becdes,    E.  17  Geo.  2.     2  Stra.  1207.     Burr.  S.  C.  Sarricewitb 
2S0.    2  Botty  994f.    1  Nol.  P.  L.  353.  417.     A  person  was  hired  otfier  mastera 
to  a  blacksmith  for  a  year  at  3/.  a-year.    Durmg  the  year  the  by  tbe  first  mas- 
master  ^ave  him  leave  to  work  with  another  smith  for  three  t«f**  consent,  he 
days,  with  another  for  a  week,  and  with  another  for  a  fort-  •™P8^*™   . 
night,  and  agreed  that  the  servant  should  have  the  advantage  u^dn-^a'diimciui^ 
of  it.   After .  which  he  returned  and  staid  out  the  year,  and  the  ation. 
master  by  his  consent  deducted  the  proportion  of  wages  for  the 
time  he  was  away.    The  sessions  held  no  settlement  was  gained, 
the  first  contract  being  dissolved.  — -  But  by  the  Court ;  the  order 
must  be  quashed ;  for  this*is  not  a  dissolution  of  the  contract,  but 
a  licence  to  be  absent.     Service  by  the  master's  consent  with 
another  person  is  service  of  the  master.    But  in  this  case,  if  it 
had  been  without  the  master's  consent,  yet  the  absence  had  been 
dispensed  with  by  the  master's  taking  him  again. 

Rex  V.  Barton-upon^IrxioeUy  H.  54  Geo.S.  2  M.  Sf  S.  329.  Botty  Where  a  yeaHy^ 
Cont.  150.      Removal  from    Pendleton  to    Barton^upon^Irwell.  «cnranton  com- 
Order  confirmed,  subject,  &c.    The  pauper,  J.  Edwardsy  having  Pj«nt  of  ma^er 
gained  a  settlement  by  hiring  and  service  in  Barton^upon^IrweUy  to*tfie*hause  of 
and  being  unmarried,  was  hired  for  a  year  as  a  servant  to  one  correction,  and 
Watkins  of  Great  Levery  whom  he  served  for  about  nineteen  after  nine  days* 
months  there.      After  having  been  in  that  service  about  two  confinement, 
months,  being  then  married,  he  was  taken  before  a  magistrate  on  ^"discharged 
the  complaint  of  his  master,  and  committed  to  the  house  of  cor-  appn^tio^and 
rection  for  one  month.    When  he  had  been  in  custody  nine  days,  returned  to  his 
at  the  instance  of  his  master  he  obtained  a  discharge  from  his  serrice  and 
imprisonment,  returned  immediately  to  Great  Lever,  and  served  «n^«i  out  the 
him  as  before.     On  such  return  no  mention  was  made  of  the  ^""^  *'«*d^* 
terms  on  which  he  was  to  serve.    He  received  no  wages  for  the  «J!f  SJL-j^f 
time  he  was  m  custody.    The  case  then  set  forth  the  warrant  of  ment  did  not 
commitment,  by  which  it  appeared  that  the  pauper  had  been  operate  Adiiio*^ 
charged  upon  the  oath  of  Watkins  (his  master)  with  divers  mis-  l«tionof  Uw 
demeanors,  and  not  acting  in  his  service  as  a  servant  ought  to  do,  *^<'°*'''^ 
and  particularly  in  using  a  horse  of  his  maBter's  in  a  cruel  and 

z  2 
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R.  ▼.  BartoB-     mhaman  manner^  and  abo  with  disobeying  and  neglecting  the 
vpoo-InrsU.       orders  of  his  master,  contrary  to  the  statute:  that  the  justice 

had  convicted  him  of  the  otfence  so  charged  against  him,  and 
had  sentenced  him  to  be  imprisoned  in  the  house  of  correction, 
and  there  kept  to  hard  labour  for  one  month*     Aft&r  ar^ment, 
Lord  EUenborough  C.  J.  said,  It  would  be  clearly  asamst  the 
policy  of  the  law,  if  the  servant  by  his  own  act  of  delinquency 
should  have  the  power  of  dissolving  the  contract.    The  justices 
have  that  power,  but  they  have  not  exercised  it.    The  imprison- 
ment of  the  servant  was  so  far  from  being  a  cessation  of  the  ser- 
vice, that  perhaps  his  labour  might  have  been  required  of  him  by 
the  master  even  while  he  was  in  prison.     Then  what  ^rther  cir- 
cumstances appear  upon  this  case  ?    It  is  stated  that  the  master 
deducted  the  wages  for  the  period  during  which  the  pauper  was 
absent.    But  afler  that  period  he  returns  into  the  service,  (then 
indeed,  he  was  married,  but  he  goes  on  under  the  old  contract) 
and  nothing  passes  between  the  master  and  the  servant  with  re- 
spect to  any  alteration,  or  any  new  contract,  during  the  remainder 
of  the  nineteen  months.     The  master  indeed  had  an  election  to 
avoid  the  contract,  but  he  made  his  election  to  continue  the  pau- 
per in  his  service,  which  it  was  in  his  power  to  do.    In  Rex  v. 
North  Crat/f  there  was  an  incomplete  service.  —  Le  Blanc  J*   I 
think  there  was  not  any  dissolution  of  the  contract ;  the  master 
might  have  discharged  him,  but  he  did  not :  he  must  then  have 
returned  on  the  footing  of  the  old  hiring.    It  is  said,  indeed,  that 
there  was  an  interruption  of  the  service,  but  during  the  whole 
time  he  was  subject  to  his  master.    It  was  upder  the  authority  of 
the  contract  that  his  master  acted  when  he  punished  him  for  mis- 
conduct ;  therefore  it  was  not  a  dissolution.    The  master  mi^t 
perhaps  have  elected  to  dissolve  it,  but  he  has  not  done  so.  Nei- 
ther do  I  think  this  was  an  interruption  of  the  service  to  prevent 
a  settlement.  —  Bayley  J.    The  relation  of  master  and  servant 
continued  notwithstanding  the  commitment  of  die  servant  pro- 
cured by  the  master.    The  commitment  did  not  set  free  the  ser- 
vant from  his  contract  to  go  wherever  he  pleased  after  the  imim- 
Bonment  ceased.    That  would  be  allowing  him  to  avail  himseu  of 
his  own  wrongful  act.    Then,  as  to  the  service  during  the  nine 
days,  perhaps  the  servant  could  not  strictly  be  said  to  be  actually 
serving  while  in  prison,  but  there  was  a  service  for  more  than  a 
year  under  a  hiring  for  a  year.  —  Dampt^  J.    It  seems  tome 
that  the  master  had  no  intention  of  dissolving  the  contract,  for 
instead  of  that,  he  hastens  back  the  return  of  Uie  servant  by  beg- 

§ing  off  his  punishment  for  the  whole  of  the  period^  except  nine 
ays.  —  Orders  quashed. 

Dt00o{utton. 

A  wmmt,  ele-  Rex  v.  MUdenhall^  T.  60  Geo.  S.  12  East^  482.  Boti,  Cont  146. 

^^'«;jj>^«'«  1  Nol.  P.  L.  373.  n.    Removal  from  JVilcot  to  MildenhaU,  both  in 

•^    •  ardaio  T*^^* '  ^^^  Confirmed  by  the  sessions  on  appeal,  subject  to  the  opi- 

proouv  1^  dit-  "'°°  ®^  ^^^  Court  upon  the  following  case :  The  pauper,  JVilOant 

diargt  from  his  Dotvlingy  being  settled  at  Mildenhall,  at  Michaelmas^  1803,  agreed 

muca-,  CO-  with  J,  Stratton  of  Wilcoiy  to  serve  him  for  a  twelveraoflth,  at 

*****  f^^  ^'  P®'  ^^^^  ^^  ^^®  winter,  and  6s.  6d,  in  the  summer,  and  a  ceriaia 

to^ppiyhis  allowance  besides.    He  went  into  the  service  at  Old  MichadwiUy 
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and  served  his  master  at  W.  till  July,  vrithin  1 1  weeks  of  the  DistanHon  .• 
expiration  of  the  year.    The  pauper  not  behaving  as  he  ought,  ab§eneeoriginat' 
and  neglecting  his  business,  his  master  and  he  had  a  dispute,  in  ingmtkeaetof 
consequence  of  which  the  pauper  asked  his  master  to  discharge  *^  "^jter. 
him;  but  he  answered  he  would  not  unless  the  pauper  woiUd  *»»'«J>«n»^fto 
get  another  man  in  his  stead.     The  pauper  accordingly  got  W.  ^^^^ 
Raceyy  to  whom  he  agreed  to  give  a  guinea  and  a  half  out  of  his  year ;  held  a 
own  pocket,  to  take  his  place,  besides  his  wages,  which  were  to  disaoluUon. 
be  paid  to  him  by  Stratton  the  master.    The  pauper  stated  in 
evidence  that  when  he  brought  Race^  to  his  master,  the  master 
said,  <<  If  this  man  does  any  otherwise  than  well,  I  can  send  for 
you,  and  make  you  serve  your  time  out ;"  to  which  the  pauper 
replied,   «*  Very  well."     On  the  contrary  the  master  stated,  in 
evidence,  that  <<  he  did  not  recollect  having  said  to  the  pauper 
that  he  should  expect  him  to  return  ;  that  it  was  not  his  intention 
to  have  him  back;  and  that  they  parted  on  bad  terms."    The 
guinea  and  a  half  was  paid  by  the  pauper  to  R.  at  the  time  he 
entered  the  service ;  and  R.  served  out  the  remainder  of  the 
year  with  Stratton  at   W,  and  received  the  wages  from  him  for 
that  time.     The  pauper  during  the  remainder  of  the  year  hired 
himself  as  a  day-labourer  in  the  adjoining  parish,  and  occa-^ 
sionally  slept  at    W,    R.  continued  to  serve   S.  under  a  new 
agreement  till  the  end  of  the   year.  —  The   Court  thought  it 
unnecessary  to  hear  counsel  in  support  of  the  orders. — Lord 
•  EUenborough  C.  J.   said.    Though  it  is   said  that  the  pauper 
might  have  returned  at  a  day's  notice,  I  do  not  think  that  varies 
the  case.     According  to  the  master's  account  it  was  a  case  of 
dissolution  of  the  contract,  and  the  sessions  have  drawn  that  con- 
clusion, and  we  cannot  say  that  it  is  wrong. —  Grose  J.   The  pau- 
per, upon  a  quarrel  with  his  master,  applied  for  his  discharge :  the 
master  refused,  unless  upon  condition  that  the  pauper  procured 
another  person  to  serve  in  his  stead :  and  the  pauper  complied 
with  the  condition.     And  then  the  sessions,  contrasting  the  mas- 
ter's evidence  with  the  pauper's,  have  concluded  that  he  was  dis- 
charged, and  the  contract  dissolved,  and  we  cannot  quarrel  with 
that  conclusion  which  it  was  competent  for  them  to  draw.     Le 
Blanc  J.  agreed,  and  said,  that  unless  the  Court  saw  clearly  that 
the  sessions  had  concluded  wrongly,  they  would  not  reverse  that 
conclusion.  —  Bayley  J.  agreed.     Order  confirmed. 

Rex  V.  Greshanty  H.  26  Geo.  3.     1.  T.  R.  101.    2  Botty  826. 
1  Nol.  P.  L.  i7l.    On  a  rule  to  shew  cause  why  an  order  of  ses-  I/^  muter  In- 
sions  of  the  city  and  court  of  Norwich  confirming  an  order  of  two  f**  "P°"  *"""• 
justices,  should  not  be  quashed.  —  The  case  stated,  That  fVUliam  IJI^y  ".J^jJ^* 
Thompson  was  settled  at  Gresham,  when  he  hired  himself  for  a  ^own  his 
year  at  the  wages  of  3/.  to  Mr.  Creemer  of  Beeston  Regis  ;  that  he  wages,  which 
duly  entered  upon  his  said  service  and  continued  therein  for  about  the  servant 
a  quarter  of  a  year ;  and  upon  some  dispute  between  him  and  his  ^^  "P  ^^ 
master,  his  master  insisted  upon  turning  him  away,  and  threw  down  |^  |^ Sfilsol*- ' 
fifteen  shillings,  which  the  pauper  took  up,  and  went  away  to  his  tion,  though  he 
father's  house  in  Norwich^  where  he  continued  for  six  days,  during  afterwards  re. 
which  time  he  looked  upon  himself  as  a  free  man :  That  toe  pauper  turn  at  the  ro. 
then  returned  at  the  request  of  his  master^  and  continued  in  the  ^"***  °^  ***• 
service  to  the  end  of  the  year,  when  he  received  45«.  being  the  ™"^''' 
remainder  of  his  wages  agreed  for    at  the  hiring.  — By  Ld. 
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DmohaioH:  Man$fidd :  C.J.  The  absence  of  a  servant  from  his  master's  ser- 
ah$ene»originta'  vice  is  an  equivocal  act,  and  therefore  may  be  explained  by  otlier 
ing  in  the  act  of  circumstances ;  but  if  it  appears  that  the  contract  has  been  once 
/  e  miuter*  dissolved,  it  cannot  be  set  up  by  a  new  agreement.    In  this  case 

the  contract  was  absolutely  dissolved:  llie  master  insists  upon 

turning  him  away,  and  pays  him  down  all  his  wages  that  were  due ; 

the  consent  on  the  other  side  is  by  taking  tlie  money  up  ;  Then 

how  does  he  come  back  again  ?   It  is  upon  the  request  of  the 

master :  There  is  nothing  by  which  the  absence  can  be  explained. 

The  meaning  of  purging  an  absence  is  where  the  act  itself  is 

doubtful.     (See  ante,  Rex  v.  St,  Philip  in  Birmingham,  and  Rex 

V.  Hardhom  toith  Newton,  336.) 

If  aserrantbe         ^<?*  ▼•  Grantham,  T.  30.  Geo.  3.     3  T.  R.  754.     2  Boit,  SSI. 

turned  out  of      1  Nol.  P.  Z#.  397.     Read,  the  pauper,  was  hired  a  fortnight  ai^er 

doors  by  his        Martinmas  1784?  by  N.  Leadennam  of  AUington,  for  a  year,  and 

roaster,  and  re-    entered  npon  his  service,  and  continued  therein  about  six  weeks, 

«ndo^tbouch     "^^^^9  ^^^^  ^  master's  leave,  he  went  to  assist  his  father  who  was 

re^uatedbybis  ^^h  where  he  Stayed  thirteen  weeks ;  when  he  returned,  in  conse- 

master,  and  re-    quence  of  a  warrant  having  been  obtained  against  him  at  the 

ceive  his  wages    instance  of  his  master,  into  ms  service  under  the  original  contract, 

and  depart  con-  jmjj  continued  therein  until  Sunday  evening,  three  days  before 

preMrequotof  *^^  ^^^  ^^  ^^®  year,  when  his  master  came  home  in  liquor  and 

his  master,  it  is  abused  him,  threw  him  down,  and  afterwards  turned  him  out  of 

A  dissolution  of  doors.    The  pauper  slept  at  his  father's  that  night  at  Allinglon, 

tbecontnct.       and  the  next  morning  his  master  would  have  had  him  return  to 

his  service,  and  stay  out  the  year,  but  he  refused  to  go  again^  and 
threatened,  that  unless  he  paid  him  the  whole  of  his  wages,  he 
would  complain  of  the  ill  usage  he  had  received  to  a  magistrate. 
The  master  then  agreed  to  pay  him  his  full  year's  waees,  d^ucting 
for  the  thirteen  weeks  he  was  with  his  father ;  which  he  took  and 
then  left  his  service,  contrary  to  the  express  request  of  his  master.'^ 
Ld.  Kent/on  Ch.  J.  The  circumstance  stated  in  the  case,  that  this 
transaction  happened  only  three  days  before  the  end  of  the  year, 
might  have  led  us  at  first  to  suppose  that  there  was  some  fraud  in- 
tended on  the  part  of  the  master ;  but  none  is  stated.  It  has  been 
said,  and  rightly  so,  that  an  actual  service  is  not  necessary,  for 
that  a  constructive  service  is  sufficient :  But  the  question  here  is^ 
Whether  we  can  say  that  there  was  a  constructive  service  for  the 
whole  year  ?  and  wnether  the  relation  of  master  and  servant  sub- 
sisted during  that  time  ?  If  the  absence  be  for  a  reasonable  causet 
it  is  immaterial  whether  that  absence  be  at  the  \>eginning,  th<e 
middle,  or  the  end  of  the  year.  And  it  has  been  argued  that  this 
was  an  absence  for  a  reasonable  cause,  on  account  of  the  ill  treat- 
inent  of  the  master;  but  here  there  was  no  animus  revertendij 
which  distinguishes  the  present  from  the  class  of  cases  alluded  to. 
When  the  servant  was  ill  used,  though  he  could  not  have  left  the 
service  without  his  master's  consent,  or  without  applying  to  • 
''  magistrate  to  be  discharged  on  that  account,  yet  the  master  did 

consent  to  the  servant's  leaving  him,  and  both  parties  agreed  to  pQt 
an  end  to  the  contract.  If  the  master  had  afterwards  complained 
of  the  pauper's  not  serving  him  for  those  Uiree  days,  the  latter 
might  have  answered  by  saying,  that  the  contract  was  dissolved. 
And  if  its  being  absolutely  put  an  end  te  only  three  days  before 
the  expiration  of  the  year  will  not  defeat  ths  settlement,  what  line 
can  be  drawn  with  respect  to  the  time  of  the  service  which  is 
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oecesmy  to  ghre  a  flettlement.    If  one  day  or  three  days  may  be  DUtohUonf 
diflpensed  witn,  any  other  time  may  be  equally  bo*    In  some  casesy  ahteneearigm&t* 
inaeed,  where  it  has  been  equiTocal  what  tne  transaction  r^ly  *V  intkeaetof 
was,  and  the  servant  has  paused  and  considered  whether  he  would       "•<>'^«^ 
abmiiutely  quit  the  service  or  not,  other  circumstances  have  been 
admitted  to  explain  the  absence ;  but  here  was  no  suspense,  no 
kau  oenHeniue  /  for  both  the  master  and  servant  agreed  to  put 
ao  ena  to  the  service.    The  master  wished  to  turn  away  the  ser* 
lant,  though  unwarrantably ;  and  though  the  latter  was  not  bound 
by  such  ill  treatment,  he  afterwards  consented  to  dissolve  the. con- 
tncL'^Askkurst  J.  concurred.     Both  orders  confirmed.    See 
Rex  v.  Hardhom  with  Newton^  (ante,  S36.) 

Rexv.  Clayhydon,  M.  31  Geo.  3.   4  T.  R.  100.    2  Bott,  332.  irtheierrant 
lAW.  P.Z.  381*  The  pauper,  being  settled  at  l/fculm,  as^reed  ninedftyibe- 
with  W.  Hodgei  in  Dunkenoale  for  a  year,  at  the  wages  of  2?.  15s.  ^^^  Aeyw  it 
and  served  tfll  nine  days  before  the  end  o£  the  year,  when  on  a  ^*/|u22r 
Smdavmoming  he  went  away  in  order  to  get  another  place  morning  to  get 
when  ttis  year  should  be  up,  without  asking  any  leave  of  or  men-  another  place 
tioniog  it  to  his  master;  he  returned  on  the  TWjdiiy  foUowing  when  hit  year 
about  six  o'clock  in  the  morning,  when  he  asked  his  master  what  '''?^^  "^ 
work  he  should  go  about ;  the  master  told  him  he  might  go  and  furn^''^'^' 
serve  the  master  he  had  worked  for  the  day  before.    He  saw  day  morning; 
hii  master  about   an   hour   afterwards,    who  then    paid   him  when  the  mat- 
bis  wages  up  to  that  time  only.    No  conversation  passed.     He  tertellthimbe 
then  went  away  and  did  not  afterwards  return :  ne  noUked  to  "*y «?  •"*^ 
hune  staid  out  ike  year,  biU  his  master  would  not  let  him.  —  Ld.  h^'lawmrik^ 
Kenyott  C.  J.    It  is  now  too  late  to  say  that  a  constructive  service^  for  the  day  be- 
pursuant  to  a  hiring  for  a  year,  will  not  .confer  a  settlement,  fore,  and  pay 
though  I  very  much  doubt  whether  a  greater  certainty  on  this  lum  hit  wag«t 
subject  would  not  have  been  attained  by  aUending  strictly  to  ^*'**?^,*."** 
the  words  of  the  act ;  however,  in  order  to  preserve  an  uniformity  ^^  ^  the 
of  decisions,  we  must  adopt  the  constructi<m  which  has  so  fre-  the  year,  it  it  a 
quently  been  put  upon  it.     But  I  do  not  know  that  it  ever  has  diaiolution. 
been  decided  that  a  settlement  was  obtained,  unless  by  construction 
the  rdation  hettoeen  master  and  servant  continued  during  the 
^/^  year.    The  cases  of  Rex  v.  Islipf  and  Rex  v.  Maddtngton 
(an/e),  which  have   been    relied   on,  do  not  govern  the  pre* 
^t.    In  the  former  the  servant  did  not  return  until  after  tlie 
expiration  of  the  year,  and  the  facts  of  that  case  left  the  question 
^'P^  Whether  or  not  the  relation  between  the  parties  subsisted 
during  the  whole  year  ?  The  Court  there  thought  that  the  mas- 
^  improperly  refused  his  consent,  and  that  thojigh  the  servant 
^a>  not  in  the  actual  discharge  of  his  duty  in  his  masters  house ; 
yet  as  he  was  liable  to  be  called  into  his  master's  service  during 
the  remainder  of  the  year,  that  he  was  constructively  in  that 
service  down  to  the  end.  of  the  year.    But  the  present  case  dif- 
fers from  that ;  because,  during  the  continuance  of  a  year,  a 
further  act  was  done ;  when  the  servant  returned  after  his  absence 
^  master  not  only  found  fault  wiUi  him,  but  refused  to  take 
hun  again  into  his  service  ;  it  is  true  that  the  servant  wished  to 
continue,  but  both  parties  did  that  which  put  an  end  to  the  con- 
tiBct ;  the  one  paid,  and  the  other  received  the  wages.    After 
^t  period  the  servant  was  no  longer  under  the  controul  of  the 
"^^^^^    In  Rex  V.  Islip,  the  servant  was  under  the  master's 
controul  during  the  whole  year :  he  was  liable  to  be  called  into 
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JHstoitaim :       the  master's  service  whenever  the  master  thought  proper ;  but 
abtencearigmot'  hgrg  ^he  relation  between  the  master  and  servant  was  rescinded 

^  J^^^      ^^^^'^  ***«  ^^^  ^^  ^®  y®""'  ^y  ^^^  ^^  ^^  ^^^  pmieB ;  then  it 

is  impossible  to  say  that  the  pauper  was  constructively  in  the 

service  after  that  time.  So  in  the  case  of  Rex  v.  Maddinpon, 
though  the  servant  left  the  service  three  weeks  before  the  end 
of  the  year,  and  went  to  his  friend,  because  he  was  not  able  to 
perform  his  service,  yet  there  was  no  act  done  during  the  year 
to  put  an  end  to  the  contract:  afterwards,  indeed,  when  the 
master  paid  the  wages,  he  deducted  a  part  of  them ;  but  he  could 
not  by  an  act  ex  post  facto  deprive  the  servant  of  the  benefit  to 
Ante,  p.  341.     which  he  was  before  entitled.    But  the  case  of  Rex  v.  Greiham 

is  extremely  like  the  present ;  there  the  Court  held,  that  by  the 

act  of  accepting  the  wages,  the  servant  agreed  to  put  an  end  to 

the  contract.    I  am  therefore  of  opinion  that  there  could  be  no 

constructive  service  in  this  case,  when  the  parties  themselves,  by 

mutual  consent,  put  an  end  to  the  relation  of  master  and  senrant 

within  the  year.    Grose  J.  agreed. 

Where  upon  ill       Rex  v.  UpmUy  M.  38  Geo.  3.  7  T.  R.  438.   2  Batty  343.  1  i^d 

treatment  by       p,  L.  381.  398.    The  pauper  was  hired  at  Michaelmas  1791,  bjr 

the  master  the     j^  Failes  of  UjmeUy  for  a  year,  and  continued  in  his  service  until 

o^restai  be        within  15  days  before  the  following  Michaelmas^  when  her  master 

dUnniaaed,  and    kicked  and  beat  her :  she  complained  to  her  fisither  of  this  ill  treat- 

the  roaster  pays  ment,  and  in  conjunction  with  him  required  her  master  to  dismiss  her 

her  the  whole     from  his  service,  under  a  threat  of  applying  to  a  magistrate  for  re- 

HS^'^iT^h**'      dress,  on  account  of  the  assault ;  her  master  then  paid  her  the  nhole 

die  ma?  serre     of  her  f»ageSy  and  told  her  she  might  serve  the  remainder  of  the 

the  remainder     year,  but  she  refused  so  to  do,  and  immediately  left  the  service. 

of  her  time,        When  this  case  was  called  on  for  argument,  the  Court  said  thoe 

and  she  rafusea,  was  no  question  in  it,  for  that  according  to  the  facts  stated,  it 

IJ^^  •  dissolu-     mugt  i^e  considered  as  an  agreement  by  both  parties  to  put  an 

end  to  the  contract  several  days  before  the  end  of  the  year,  and 
consequently  that  the  pauper  had  gained  no  settlement  in  Uv' 
tvelL  And  that  the  case  of  Rex  v.  Grantham  was  decisive  of  the 
present. 

Rex  V.  Corshamy  E.  42  Geo.  3.  2  Easty  303.  2  Botty  346.  1  Nol. 
P.  L.  398.  Removal  from  Kington  St.  Michael  to  Corshamy  both 
in  Wiltsy  and  confirmed  by  the  sessions.  The  pauper's  husband 
was  hired  by  Mr.  Dalmer  of  Corsham,  at  four  gmneas  per  annum, 
with  whom  he  continued  to  serve  till  within  a  fortnight  or  three 
weeks  of  the  expiration  of  the  year,  when  upon  a  dispute  between 
him  and  his  master,  he,  in  consequence  of  his  master's  kicking 
him,  would  not  stay,  but  went  to  his  father's  house  in  Kington 
St.  Michael.  In  the  course  of  the  following  week,  and  bdbre 
the  end  of  the  year,  he  returned  with  his  father  to  Mr.  Dalmer  i 
house,  and  received  the  whole  of  his  wages,  and  2s.  6d.  over  for 
himself;  his  master  asked  him  to  stay,  but  he  refused,  and  went 
back  to  his  father's  house.  —  Ld.  EUenborough  C.  J.  The  cases 
of  Rex  V.  Grantham,  and  Rex  v.  XJpvodly  have  decided  this.  Id 
both,  there  was  a  payment  by  the  master  of  the  whole  year's 
wages,  and  a  departure  from  the  service  before  the  end  of  the 
year  against  the  will  of  the  master ;  and  in  both  the  Court  held, 
no^  settlement  was  gained.  There  is  nothing  material  to  dittin- 
ffuish  this  case  from  those,  and  therefore  it  is  better  to  abide  by 
them.  6 
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Rex  V.  King's  Pyan,  M.  44  Geo.  S.   4  Easty  351.   9  BoU,  347-  DMtuHm  • 
1  Nal.  P.  L.  386.     The  pauper  was  hired  to  Mr.  Davies of  Kings  <^h»enceonginmi^ 
Pyony  to  serve  him  from  Old  May  day  1800  to  Old  May  day  fol-  '^^JJ^"''^  ^ 
loving.    At  the  end  of  eight  months  she  bad  a  dispute  with  her    .   '"V^ '  ^ 
master,  and  he  dismissed  her  from  his  service.     She  applied  to  a  i^  ^^  ^^^  ^^^ 
magistrate ;  she  was  desirous  of  continuing  in  her  service,  but  her  Mrrant  back, 
master  refused ;  and  the  magistrate  ordered  her  master  to  take  her  and  the  wenmnt 
back  into  his  service,  or  pay  her  the  iohole  of  her  timges  ;  he  refused  taking  the 
to  take  her  again,  but  paid  her  the  whole  of  her  money,  but  not  ^p»»  ■»"  J»" 
some  wool  which  he  had  stipulated  to  give  her  as  part  of  her  J^^  ^  ^ 
wages,  if  she  behaved  well.     After  receixying  her  wages,  she  offered  servant,  is  a 
herself  as  a  servant  to  several  persons.     Sne  was  removed  from  diaiolution. 
IVeodh  to  Kings  Pvon,  and  the  sessions  thinking  this  to  be  a  dis- 
pensation, connrmea  the  order.  —  Per  Ld.  Ellen^rough  C.  J.  We 
are  not  called  upon  to  say,  whether  the  magistrate  had  or  had  not 
a  right  to  discharge  the  servant  from  her  service ;  it  is  enough  that 
he  proposed  an  option  to  the  master  to  take  the  servant  back,  or 
pay  her  the  whole  of  her  wages.    The  master  refused  to  take 
her  back,  but  agreed  to  pay  the  whole  wages,  and  did  pay  them ; 
and  the  servant  shewed  her  assent  to  the  dissolution  of  the  con- 
tract by  taking  the  wages   and  offering  her  services  to  other 
persons.      Both  parties  gave  the   magistrate  a  power  of  dis- 
solving the  contract,  by  shewing  their  assent  to  whlit  he  directed 
in  that  respect.    Then,  after  all  this,  could  the  master  or  servant 
have  maintained  an  action  against  each  other,  the  one  for  not 
performing  the  remainder  of  the  service,  the  other  for  not  em- 
ploying her  during  that  time  ?  This  is  the  true  question  to  be 
considered.    I  do  not  mean  to  disturb  any  of  the  cases  which 
have  been  already  decided ;  but  I  am  not  inclined  to  carry  the 
decisions  further  still  from  the  plain  words  of  the  act  of  the  8^9 
W.  3.  c.  30.  which  are  '^  that  no  servant  shall  gain  a  settlement,* 
unless  he  shall  continue  and  abide  in  the  same  service  during  the 
space  of  one  vohole  year."     And  it  seems  to  me,  that  when  the 
parties  stand  in  such  a  situation  that  neither  the  master  can  compel 
the  servant  to  come  back  into  his  service,  nor  the  servant  can  com- 
pel  the  master  to  take  him  back,  and  neither  of  them  have  any  legal 
means  of  compelling  redress  against  the  other,  there  is  a  dissolution 
of  the  contract.  —  Grose  J.  agreed.  —  Lawrence  J.    Here  is  no- 
ihing  like  an  abiding  in  the  service  for  a  whole  year.    In  Rex  v. 
Thistleton,  (6.  T.R.  185.)  —  Ld.  Kenyon  said,  that  the  cases  in 
which  it  had  been  determined  that  a  settlement  was  gained,  not- 
withstanding the  servant  was  not  in  the  actual  service  of  the 
master,  proceeded  on  a  supposition  that  the  relation  of  master  and 
servant  continued  throughout  the  year;  but  if  the  master  had 
once  parted  with  the  control  over  his  servant,  and  could  not  call 
upon  nim  for  his  service,  no  settlement  was  gained  ;  and  in  Rex 
V.  St.  Peter's  Mancroft J  Norwich,    (8  T.R. ^7S.)   he  laid  down 
the  same  distinction,  and  held  that  to  gain  a  settlement  the  ser- 
vant must  continue  liable  to  serve  the  whole  year.    If  the  pauper 
be  absent  with  the  concurrence  of  his  master  it  is  a  dispensation ; 
but  if  the  master  cannot  resume  the  right  to  the  pauper's  service, 
it  is  a  dissolution.  —  Le  Blanc  J.  agreed.    Both  oraers  quashed. 
See  Rex  v.  Leigh,  post.  352. 

Rex  T.  Whittlebury,  M.  36  Geo.  3.   6  T.  R.  464.    2  BoH,  340.  If  upon  being 
1  Nol.  P.  L.  379.   /.  Roberts^  his  wife,  and  son,  were  removed  ^*"  »*'  ***• 

■errant  •ends 
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DisvUuikm : !  from  Whkthhufy  to  Pauknpwry ;  the  sessions  quaidied  the  order, 
alienee  or^siNoi-  ^j^  stated  the  ioUowing  case :  TTie  pauper  was  bom  at  WhittU- 
^^rvatiL*  ^Ty»  *°*^  ^^  hired  by  «/.  Grimsdick  or  Paulersmiry^  from  Afi- 
f  his  lothM  ^^>^^^  ^  Michaelmoiy  at  the  wages  of  50«.  He  entered  into 
aiid  moocT  ^^^  continued  in  the  service  until  within  five  days  of  the  end  of 
which  his  mM«  ^e  year,  when  he  went  to  Taiocester  statute  to  seek  for  a  place; 
t«r  sends,  de-  while  he  was  there,  he  was  suddenly  taken  ill  of  a  fever,  which 
ducting  for  the  continued  for  six  weeks,  and  he  was  deprived  of  his  reason  a 
SiiJI^i^""'*  part  of  that  time ;  he  went  from  the  statute  to  his  mother,  but 
dis!!olutioii!  *      neither  of  them  having  any  money  to  maintain  him  during  his 

illness,  he  that  night  desired  his  mother  to  eo  to  his  master  for 
his  money,  and  to  bring  away  his  clotlies ;  Uie  mother  went  the 
•  next  day,  and  at  her  return  she  brought  his  money  all  but  li. 
which  his  master  had  stopped  for  the  remainder  of  the  year,  and 
gave  it  to  him  tog^ether  with  his  clothes,  with  which  he  was  satis- 
ned,  and  he  thought  himself  at  liberty  to  hire  himself  to  another 
master  if  he  had  been  well  enough. — Ld.  Aim  von  C.  J.  I  confess 
I  have  not  been  able  to  raise  the  least  doubt  m  my  mind  on  this 
case.  The  case  of  Rex  v.  Ted/ordy  Burr.  S.  C.  67.  is  a  very 
considerable  authority  to  shew  that  when  the  sessions  state  all 
the  facts,  as  well  as  their  determination,  we  are  not  precluded 
from  examining  the  conclusion  drawn  by  them  from  the  facts. 
Therefore,  wi^out  saying  more  on  that  head,  but  entering  into 
the  consideration  of  the  premises  her^  as  the  justices  intended 
we  should^  I  think  that  ttie  conclusion  that  the  justices  drew  was 
the  right  one.  There  is  no  doubt  but  that  the  parties  may  put 
an  end  to  the  contract  during  any  part  of  the  year,  either  at  the 
beffinning,  in  the  middle,  or  only  a  day  before  the  end  of  it ; 
and  if  they  do,  the  servant  gains  no  settlement,  because  the  act 
of  parliament  requires,  that  the  relation  of  master  and  servant 
should  continue  during  a  whole  year.  It  is  not  necessary  here 
to  decide  whether  in  every  case  the  receipt  of  wages  before  the 
expiration  of  the  year  puts  an  end  to  the  contract,  or  whether 
a  servant  being  taken  iU  during  the  year,  the  master  can  of  his 
own  authority  discharge  him,  and  put  an  end  to  the  contract, 
or  whether  in  such  a  case  justices  may  put  an  end  to  the  con- 
tract :  but  it  is  here  stated  that  five  days  before  the  end  of  the 
year,  (and  it  is  immaterial  whether  that  happened  five  m<mths 
or  five  days  before  the  year  expired,)  the  pauper  sent  his  mother 
to  his  master  for  his  money,  the  latter  paid  the  waees  stipulated 
for  the  whole  year  except  Is.  which  he  deducted  because  the 
whole  year's  service  was  not  performed.  As  far  therefore  as 
the  master  had  the  power,  he  did  put  an  end  to  the  contract 
before  the  end  of  the  year :  he  had  no  right  to  deduct  the  shil- 
ling, but  on  the  ground  that  the  pauper  did  not  continue  his 
servant  until  the  end  of  the  year.  Then  what  was  the  (conduct 
of  the  servant  ?  He  received  his  money,  saying  that  he  was  satis- 
fied ;  and  *'  it  also  appears  that  he  thought  be  might  have  hired 
himself  to  another  master  before  the  end  of  the  year.  One  party 
said,  I  put  an  end  to  the  contract  as  far  as  lies  in  my  power; 
the  other  said,  I  also  agree  to  put  an  end  to  it  as  far  as  respects 
me;  therefore  both  parties,  whose  consent  was  necessary,  did 
consent  to  dissolve  the  contract  before  the  expiration  of  the 
year.**  —  Groie  and  Latorence  Js.  cave  their  opinions  to  the  same 
efhdt  and  Grose  J.  added,  that  this  was  a  mere  question  of  fiict 


S  viii^  3.  (Hiring  and  Service.)  347 

which  he  thought  the  settions  should  have  finally  detennined.  Disaotntum: 
Order  of  sessions  confirmed.  ahtenee  originate 

Rex  T.  St.  Peter  Mancroft,  H.  40  Geo.  3.  8  Term  Rep.  477.  ^'V  in  the  ado/ 
2Bott,  344-  1  Nol.  P.L.  SI7.  376.     Sarah  Gayfer,  the  pauper,  'A***™"*- 
was   let  to   Mr$.  Morton  of  the  parish  of  St.  Peter  Mancrqfly   Senrwit  entered 
about  a  fortnight  before  Michaelmas,    1797,  by  a  letter  sent  by  \^^^^ 
Mrs.  Morton  to  the  pauper's  friends,  stating  that  she  gave  3/,  a-  having  left  her 
year  wages,  on  which  the  pauper  agreed  to  go,  and  sent  to  her   old  one  the  pre- 
mistress  to  let  her  know  when  she  should  come,  and  in  conse-  ceding  day ; 
quence  of  a  second  letter,  desiring  her  to  come  on  Thursday  the  ^*e^  ^^  **««" 
11th  day  of  October,  she  went  to  her  service  on  the  12th  of  that  J!J^„^„ 
month;  on  her  going,  her  mistress  objected  to  her  not  having  b^[^S|^e' 
come  the  day  before,  for  which  the  pauper  gave  as  a  reason,  mentioned  for 
that  she  had  only  quitted  her  last  place  late  on  Old  Michaelmas  commencement 
day.     About  three  weeks  after  she  went,  the  pauper  said  to  her  ^f  ****  "^"^'fj* 
mistress,  that  it  was  proper  to  come  to  some  agreement  as  they  guch'ilCTllcetiU 
had  never  had  any,  further  than  a  few  lines ;  to  which  her  mistress  the  following 
answered,  *^  you  know  what  wages  I  sent  you  word,  and  as  the  New  Micfaael- 
general  way  is  to  let  for  a  month's  wages,  or  a  month's  warning,  I  mu  Day,  when 
do  not  wish  to  confine  you  for  a  year :"  but  did  not  say  any  thing  ■***  '^*^!l!ii''* 
about  not  choosing  to  hire  for  a  year ;  she  received  her  wages  ^^^^  "Sd*^*^ 
quiuterly,  and  about  a  fortnight  before  Nevo  Michaelmas  day  her  quUted. 
mistress  asked  her  whether  she  chose  to  go  away  on  New  Michael* 
mas  day,  or  Old  Michaelmas  day,  assigning  as  a  reason  for  her  asking 
that  she  had  hired  a  new  servant,  who  wished  to  come  to  her  at  New 
Michaelmas.    The  pauper  said  it  was  immaterial  to  her,  as  she 
had  not  got  a  place,  and  agreed  to  go  at  New  Michaelmas,  which 
she  did,  at  which  time  the  other  servant  came  into  her  mistress's 
service.    Her  mistress  was  not  in  a  condition  of  life  to  keep  two 
servants;  and  if  a  place  had  offered  at  New  Michaelmas,  the 
pauper  looked  upon  herself  as  in  a  situation  to  take  it,  though 
when  she  first  got  to  her  mistress,  she  considered  herself  as  to 
live  with  her  until  Old  Michaelmas.    Upon  quitting  her  service 
upon  New  Michaelmas  day,  which  was  a  fortmght  after  the  agree- 
ment to  go,  her  mistress  paid  to  her  the  whole  which  remained 
due  of  Uke  Si.  wages,  although  at  the  time  when  the  pauper 
agreed  to  go  away  at  New  Michaelmas,  nothing  was  said  about 
wages.    The  pauper  would  not  have  objected  to  going  away  at 
New  Michaelmas  if  her  mistress  had  proposed  to  make  a  deauc« 
tion  for  the  time,  but  would  have  mentioned  it  to  her  and  told 
her  she  was  willing  to  stay  till  Old  Michaelmas.    The  pauper 
liked  to  go  away  at  New  Michaelmas  rather  than  Old  Michaelmas, 
but  would  not  have  staid  after  Old  Michaelmas  if  her  mistress 
had  requested  her.      The  pauper  considered  the  conversation 
which  passed  on  the  fortnight  before  New  Michadmas,  as  a 
month's  warning  to  go  away  at  Old  Michaelmas.    When  this  case 
came  on  for  argument,  Ld.  Kenyon  C.  J.  said,   that  upon  this 
case  as  disclosed,  there  was  strong  evidence  to  induce  the  Court 
of  quarter-sessions  to   adjudse  that  the  contract  between  the 
mistress  and  the  servant  was  mssolved  before  the  end  of  the  year, 
and  consequently  that  the  latter  did  not  gain  a  settlement  in  St. 
PeterU,  Norvndu    That  the  distinction  established  m  all  the  cases 
was  perfectly  dear,  that  where  the  servant  continued  liable  to 
serve  during  the  whole  year,  though  the  master  dispensed  with 
the  actual  service  for  any  part  of  it,  the  servant  gained  a  settle- 
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DUtohaUn:  menty  because  the  relation  of  master  and  servant  subsisted  all  the 
absence  originai-  yg^r,  and  the  master  might  resume  the  right  to  the  service  if  he 
^e^vaiHf       chose;  but,  that  where  the  parties  absolutely  put  an  end  to  the 

contract  before  the  expiration  of  the  year,  as  in  the  present  case, 
the  servant  did  not  gam  a  settlement.     That  though  it  was  at  first 
doubted  whether  or  not  the  master  could  dispense  with  the  ser- 
vice  at  the  end  of  the  year,  so  as  to  give  the  servant  the  benefit 
of  the  contract  for  the  purpose  of  a  settlement,  it  had  been  long 
settled,  that  it  was  immaterial  whether  the  service  was  dispensed 
with  at  the  beginning,  the  middle,    or  the  end  of  the  year. 
Grose  J.     The  Court  of  quarter-sessions  should  state  the  result  of 
the  evidence,  and  in  a  case  of  this  kind,  they  should  state  the 
fact  one  way  or  the  other  whether  this  were  a  dispensation  with 
the  service,  or  a  dissolution  of  the  contract.    The  Counsel,  in 
support  of  the  order  of  sessions,  saying  there  were  reasons  that 
would  probably  induce  the  sessions  to  decide  that  there  was  a  dis- 
pensation with  the  service,  the  Court  ordered  the  case  to  be  sent 
down  to  be  re- stated. 
If  after  m  hiring       R^^^  ▼-  Sitdbrooke^  M.  44  Geo.  3.    4  East.  356.     2  BoHy  349. 
for  a  year  a  ser.  1  Nol.  P.  L.  378.  380.    The  pauper  being  settled  at  Sudhrookcy 
▼ant  be  taken     hired  himself  for  a  year  in  another  parish,  and  after  some  time, 
*^l*"iLlpT*h"*     ^®*"g  ^o®  '^^  o^  *  fever  to  do  his  work,  his  master  paid  him  his 
whole  yeJ-'i '*    whole  year's  wages,  when  he  left  his  masters  service^  and  went  to 
wages,  and         the  Lincoln  hospital,  and  never  returned  again  to  his  master.  The 
leave  his  ser-       removal  was  to  Sudifrooke,  and  confirmed  by  the  sessions.  —  Per 
^e  and  go  to     Ld.  EUenhorough  C.  J.    The  doctrine  of  dispensation  has  only 
Md  neir     .      ^®®"  allowed  where  both  parties  contemplated  the  continuance  of 
turn,  it  is  a  dis.  ^^  relation  of  master  and  servant.    But  here  the  servant  being  ill 
solution.  and  unable  to  do  his  work,  voluntarily  Mi  his  masters  service,  as 

it  is  stated  in  the  case,  before  the  end  of  the  year,  when  his 
master  paid  him  his  whole  year's  wages ;  we  must  therefore  take 
it,  not  only  to  be  a  ceasing  to  abide,  in  the  words  of  the  act, 
but  a  relinquishment  of  the  service  altogether.  Ailer  that  neither 
party  could  maintain  any  action  against  the  other  for  the  affinn> 
ance  of  the  contract,  or  continuance  of  the  service.  Then  if 
neither  had  any  remedy  against  the  other  upon  the  contract,  or 
any  compulsory  means  of  enforcing  its  execution,  it  must  be  dis- 
solved in  point  of  law.  In  Rex  v.  Christchurch,  at  the  time  of  the 
servant's  departure,  both  parties  contemplated  the  continuance  of 
the  service  if  the  servant  recovered.  I  do  not  overlook  the  cir- 
cumstance pressed  upon  us,  that  there  was  an  advance  of  the 
tohole  years  wages  before  the  end  of  the  year ;  but  the  same  cir- 
cumstance occurred  in  Rex  v.  Godalmin^  and  Rex  v.  Castlechurch, 
and  yet  no  settlements  were  there  holden  to  have  been  gained  by 
the  servants  who  quitted  their  masters'  service  before  the  end  of 
the  year  by  mutual  agreement.  —  Latorence  J.  agreed  that  the 
question  to  be  considered  was,  whether  the  master  did  or  did  not 
retain  his  control  over  his  servant  during  the  whole  year.  —  Le 
Blanc  J.  agreed,  and  said,  that  he  did  not  found  his  opinicm  upon 
the  mere  circumstance  of  the  servant's  leaving  his  master's  house 
to  go  to  the  hospital,  but  that  he  thought  that  the  parties  came  to 
a  determination  to  put  an  end  to  the  contract.  That  the  servant's 
illness  could  not  enable  the  master  to  put  an  end  to  the  c^mtract, 
but  if  the  servant  should  choose  on  account  of  iUness  to  go 
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away,  illness  could  not  prevent  him  from  coming  to  an  agree-  DiutluHon: 

ment  with  his  master  to  put  an  end  to  the  contract,  and  that  nere  obtence  mrigbuU' 

the  servant  received  his  whole  year's  wages,  went  away  before  *!^T^fJ^ 

the  end  of  the  vear,  went  to  the  hospital,  and  never  returned  to 

his  master  agam.    That  according  to  Rex  v.  Castlechurch^  the 

payment  of  the  xvhide  year's  wages  made  no  difference  if  the 

parties  agreed  to  put  an  end  to  the  contract  before  the  end  of  the 

year.  And  that  though  illness  would  not  enable  one  of  the  parties 

to  put  an  end  to  the  contract,  it  might  still  induce  both  to  come  to 

such  an  agreement.    Both  orders  confirmed. 

Rex  V.  Rushall,  T.  46  Geo.  S.     7  East,  471.  1  Nol.  P.  L.  S16.  Tenu  men- 
SSI.    The  pauper  some  time  before  O^  MicAa^/ma^  dav,  1802,  tionedbutno 
the  time  at  which  the  service  in  which  she  was  then  living  at  '**°*"^i**'^ 
Wiston  in  Sussex  was  to  end,  wrote  to  her  mother,  desiring  her  ]J^"'oid*'^ 
to  look  out  for  a  place  for  her ;  which  she  did,  and  in  consequence  Micfaaelmai, 
treated  with  the  wife  of  the  Rev.  Mr.  Peck  of  Rushall,  Wiltshire  ;  when  the  ser- 
upon  which  Mrs.  P.  informed  the  mother  that  she  would  give  her  ▼•nt'entered 
daughter  the  same  wages  as  she  did  to  her  other  servants,  (beine  "??"****  ^^* 

®    .  J  •         r-.     A  ^j        -^  ^'11     i_    ^         ®  which  Hie  left, 

ten  guineas  a-jrear,  and  a  gumea  for  tea,  and  wait  till  she  came  ^g^  ffiving 
down,  and  desired  that  she  would  come  as  quickly  as  she  could  ;  warning  on  the 
but  the  mother  made  no  absolute  agreement  for  her  daughter,  but  foUowing  Old 


afterwards  informed  her  that  she  had  got  a  place  for  her  if  she  MichadiMB 

rhe  pauper  left  her  service  at  W.  immediately  on  its  P^^;  don  be- 
expiration,  ana  went  into  Wilts  without  delay,  and  arrived  on  Sa^  f^re  the  end  of 


turday  the  16th  of  October  at  her  mother's ;  and  on  Monday  the  the  year. 
18th  Mr.  P.  applied  to  her  to  know  if  she  liked  to  come  into  his 
Bervice,  saying  that  he  wanted  her  to  come  immediately  as  he  had 
company  to  dinner.  She  went  to  Mr.  P.  s  house,  and  then  it  was 
for  the  first  time  a^eed  between  Mr.  P.  and  her,  that  the  wages 
should  be  ten  gumeas  for  the  year,  and  a  guinea  for  tea,  with 
liberty  of  parting  at  a  month's  wages  or  a  month's  warning.  She 
then  went  to  work,  and  continued  in  Mr.  P.'s  service  until  Old 
Michadmas  day  following.  About  five  weeks  before  that  time  she 
gave  her  mistress  notice  that  she  should  ^it  her  service  at  the  next 
Old  Michaelmas  day.  On  the  said  Old  Michaelmas  dav,  180S,  die 
pauper  came  to  her  mistress  to  receive  her  wages,  who  paid  her 
ner  whole  year's  wages  and  the  guinea  for  tea,  but  told  her  she 
wanted  9  week  of  serving  out  her  year.  The  pauper  said  die 
was  willing  to  stay  out  another  week ;  but  the  mistress  replied 
that  it  did  not  signify  as  she  had  got  another  servant  in  her  place, 
who  was  then  in  the  house  (which  in  fact  she  was).  She  then  left 
the  house  and  never  returned  into  the  service  afterwards.  The  ses- 
sions were  of  opinion  that  the  pauper  was  settled  at  Rushall.  —  Ld. 
EUenborough  C.  J.  The  case  expressly  states  that  the  mother  made 
no  absolute  agreement  for  her  daughter.  The  daughter  arrived  at 
Rushall  about  a  week  after  Old  Michaelmas  day,  when  upon  Mr. 
P.'s  application  to  her  to  know  if  she  liked  to  come  into  his  ser- 
vice, she  went  there,  and  then  it  was,  as  the  case  states,  for  the 
Jlrst  time  agreed  between  Mr.  P.  and  her,  &c.  with  liberty,  (which 
was  not  before  mentioned,)  of  parting  at  a  month's  wages  or  a 
month's  warning,  diis  was  on  the  18th  of  October.  Then  about 
five  weeks  before  'Old  Michaelmas  day  the  pauper  gave  her  mistress 
notice  to  quit  at  Old  Michaelmas  day*  The  mistress  could  not 
object  to  receive  the  notice,  and  therefore  looked  out  for  ano- 
ther servant,  but  when  the  pauper  went  to  receive  her  wages,  the 
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Dissolution:  day  of  the  year,  but  merely  state  as  a  fact,  that  the  master  con- 
absence  orighmt-  gented  to  his  leaving  his  service.  Under  these  drcumstanoes  I 
ing  in  the  act  of  Q^^inot  say  that  the  sessions  have  done  wrong  in  quashing  the 
the  servant.         ^^^^^  ^^  removal  to  T.  though  I  think  they  nught  have  drawn  a 

different  conclusion  from  the  fiicts  of  the  case*  —  BayUyi.  said, 

the  sessions  had  done  right  in  quashing  the  order  of  removal 

He  said,  *'  In  order  to  constitute  a  case  of  dispensation,  I  think 

the  master  should  have  power  to  recal  the  servant  to  his  service 

all  through  the  year.;  but  where  the  master  agrees  generally  to  let 

the  servant  go  away  from  his  service,  without  reserving  to  himself 

the  right  of  recalling  him,  throughout  the  whole  year,  I  think  that 

puts  an  end  to  the  contract  of  service  altogether."     Order  of 

sessions  confirmed. 

Where,  upon         Rex  v.  Leigh,  T.  46  Geo.  3.     7  East,  539.     1  Nol.  P.L.  374. 

the  ma»ter*«  in-   337^     Tjjg  pauper  John  Brazier  being  legally,  settled  ii^  CUfton- 

thS^M^^it"  "**    upon-Teame,  on  the  Slst  March,  1795,  hired  himself  as  a  servant 

leaves  bis  mss-    hi  husbandry  for  a  year  to  S.  Jones  of  Lulsley,  and  agreed  for 

ter*s house,  and  6l.  lOs.  for  the  years  service.     He  resided  at  jL.  in  «/.s  service 

afterwards  asks    tQl  March  25th,  1796,  upon  which  day  by  his  master's  leave  he 

*t3r*^*hl****     ^®"^  ^  ^^  mop,  a  meeting  for  hiring  servants,  for  the  purpose 

cdvedainin^'or  ^^  seeking  a  new  service  for  the  ensuing  year.     He  returned  to 

paid  h^rhole    his  master's  house  at  three  o'clock  in  the  morning  of  26th  of 

wages,  and  af-    March,  with  some  ribbons  in  his  hat  which  he  had  purchased. 

terwards  enters   jn  the  course  of  that  morning  his  master  came  to  him,  and  ob- 

upon  another      served,  "  He  supposed  masters  were  scarce  at  the  mop,  and  that 

^Sm^Joa!  '^     ^®  ^^^  enlisted  for  a  soldier,  and  tM  the  pauper,  he  should  stop 

no  longer  in  his  service."  The  pauper  told  his  master  he  had  not 
enlisted,  (which  was  the  fact,)  and  that  he  wished  to  stop  his 
year  out.  But  the  master  said  he  would  not  keep  the  pauper 
any  longer  in  his  service,  and  the  pauper  .should  stop  no  longer, 
and  at  the  same  time  offered  the  paupjn*.  something  less  than 
62.  lOs.  as  wages,  which  the  pauper  refused  to  accept.  The 
pauper  said  he  would  have  accepted  the  full  year's  wages,  if 
then  tendered  to  him  by  his  master ;  but  that  he  had  rather  have 
staid  out  his  year.  The  pauper  left  his  masters  house  immedi- 
atelt/  in  consequence  of  wnat  had  passed,  and  never  returned  to 
it.  On  27th  March  a  summons  having  been  taken  out  by  the 
pauper  against  his  master,  they  both  appeared  before  a  justice  of 
the  peace  for  the  said  county  ;  upon  which  occasion  the  pauper 
applied  to  the  magistrate  to  direct  his  master  other  to  receive 
him  into  his  service  for  the  remainder  of  the  year,  or  to  pay  him 
his  whole  year's  wages ;  the  magistrate  verbally  directed  2f.  6^ 
to  be  deducted  from  the  year's  wages  and  retained  by  the  mas- 
ter. On  the  same  27th  of  March  Uie  pauper  hired  himself  to  0 
Mr.  Smith  o£  Broadtoas,  and  on  the  same  day  entered  upon  such 
service.  About  a  week  afler  he  went  to  his  former  master, 
Mr.  Jones,  for  his  wages,  who  paid  the  full  sum  of  6l.  l^ 
Mr.  Jones  some  days  afterwards  applied  for  a  return  of  the  half- 
croven  directed  by  the  magistrate  to  be  deducted ;  but  the  saine 
was  never  returned  to  him.  The  pauper  was  removed  from  Leip 
'  to  Clifton-uppn'Teame,  and  the  sessions  quashed  the  order. — Ld. 
Ellenborough  C.  J.  said.  That  this  was  the  same  case  with  that  of 
King's  Pyon ;  that  the  servant  actually  entered  into  another  ser- 
vice before  the  time  when  his  first  contract  would  have  expired. 
His  not  receiving  his  wages  before   the  year  was  out  did  not 
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vary  the  oafle»  for  he  would  have  received  them  at  any  time  jxaoiutimi 
if  ofered.      The  other  judges   coacurred.      Order  of  sessions  absence  originate 

quashed.  ing  in  the  act  cf 

PaioUli  V.  Bumhanty  M.  1  Geo.  1.    5^1.  Sf  Rem.  84.   FoL  187.  ***««™«'- 

1  Sest.  Ca.  71.    2Bott,  800.     1  Nol.  P.L.  389.     A  person  was  i*^*"*^*5' 

a  covenant-servant  for  a  year,  but  went  away  three  weeks  before  fo"  his       ^ 

his  year  was  out,  by  his  own  and  his  master's  consent ;  and  was  out,  gowvy* 

abated  &s.  from  his  year's  wages  for  it.  It  was  objected,  that  being  with  his  ina». 


B  cootfna^i^-serrant,  this  doth  import  that  it  was  by  deed,  and  ter*s  consent, 
then  the  consent  cannot  discharge  the  covenant,  —  But  by  the  *^"i5*  ^ 
Court:  Here  is  no  fraud  expressed  or  implied*    It  is  not  within  fr^ifhU  ^J****** 


servant  to  gun  a  settlement  nolens  volensf    As  to  the  covenant  of  the  contract, 
being  by  deed,  and  so  the  service  continuing,  perhaps  he  might 
bring  an  action  on  the  covenant ;  and  as  to  that  point  the  service 
continued,  but  not  as  to  gaining  a  settlement,  where  the  statute 
saith  he  must  serve  for  a  year,  which  this  man  hath  not  served. 

Rex  V.  Preston,   H.  4  Geo.  2.     Burr.  S.  C.  69.     2  BoU,  303.  Fraud  fanpotei 
1  NoL  P.  L.  362.  367«      A  person  served  under  a  fairing  his  but  noifound 
-whole  year  within  five  days,  and  then  left  his  master  by  consent,  ^  leaiioiis. 
the  parish  officers  where  he  lived  having  first  given  him  two 
guineas  to  leave  the  parish.     The  justices  held  this  to  be  no 
settlement,  and  stated  the  case  specially.     It  was  objected  that 
this  departure  was  fraudulent.  —  But  by  the  Court :  The  justices 
might  upon  evidence  have  examined  into  that  point  ;-and  if  they 
had  thought  that  his  departure  was  fraudulent,  they  would  with- 
out question  have  statea  it  to  have  been  so ;  but  that  not  being 
done,  we  cannot  intend  any  fraud,  nor  that  the  party  hath  gained 
any  settlements  it  being  agreed  on  all  sides  that  he  hath  not  served 
Ins  year. 

RexY.  North  Basham,  M.  26  Geo.  3.  2Bott,  323.  Cold.  566.  1  Nol.  Dlsduvge  hy  « 
P.  L.  367.  384.  The  pauper,  in  order  to  avoid  a  settlement  in  justice. 
East  Basham,  having  three  da3rs  and  a  half  before  the  end  of 
the  year  married  a  female  servant  big  with  child  by  him,  went 
with  his  master  before  a  justice,  to  be  by  him  discharged  from 
bis  service.  The  master  was  willing  that  the  pauper  should  be 
settled  in  his  parish  (East  Basham),  and  saymg  so  before  the 
justice;  and  the  justice  after  hearing  both  parties,  discharged 
the  pauper  from  his  service.  The  master  paid  him  his  wages, 
all  but  for  the  three  days  and  a  half.  And  Ld.  Mansfield  C.  J.  said. 
This  was  a  discharge  before  a  justice,  and  it  certainly  was  not 
fraudulent  on  the  part  of  the  master,  for  he  had  no  objection  to 
the  settlement.  It  was  a  solemn  discharge  by  the  consent  of 
both  parties,  and  as  such,  a  dissolution.  The  order  of  sessions 
eonfinning  the  removal  from.  Salthouse  to  North  Basham  was 
confirmed. 

Rexr.  Castkchurchf  M.  9  Geo.  2.  2  Stra.  1022.  Burr.  S.  C.  68.  If*  servAnt 
2  Bottj  304f.     1  Nol.  P.  L.  382.     A  person  was  hired  for  a  year,  ^^  Ws  m&s. 
which  he  served  till  the  last  twelve  days,  when  he  went  away  with  ***■'•  *?J][*  f? 
his  master's  leave,  and  stayed  till  after  the  year  was  up,  when  he  H^Ujf'JSd  his 
returned  for  his  clothes,   and  was  paid  the  whole  year's  wages,  year  expire 
The   Court  of   K.  B.    on  consideration  diat  if  they  once  al-  durin|r  his  ab- 
lowed  this  absence  for  twelve  days  at  the  end  of  the  year  (which  sence,  he  there- 
difiered  from  an  absence  in  the  middle  of  the  year,  which  was  **^****  *"• 
purged  by  taking  him  again),  they  should  not  know  where  to  stop,  thouSlSe 
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2)jipolHii9fi .'  determined  that  he  gained  no  settlement.  In  this  cue  the 
Jbamcearigjbnat"  servant  went  from  his  service  before  the  year  was  out,  and  the 
mgmtheaei^  master  consented  to  it ;  which  is  a  plain  determination  of  the  tO" 
the  snvant'^        ^j^g  within  the  year. 

'^^^^  hT^'u  ^ote.  The  above  report  of  this  -case  is  taken  from  Strange, 
wages  be  p«i       ^jjgrg  [^  jg  called  Seqford  v.  Castlechurch*     But  a  report  of  tne 

same  case  in  Burr,  S.  C.  is  more  at  length ;  and  there  it  ^ 
pears,  that  at  the  time  the  pauper  went  afoay  with  his  master's  con- 
sent, he  took  his  clothes  with  him,  and  received  his  whole  year  i 
wages. 
If  m  Berrant  Rex  v.  Seagrave^    H.  23  Geo.  3.      Cold.  247.      2  BoU,  S21. 

ptft  from  hit  1  NoL  P.  L.  368.  380.  The  pauper  was  hired  from  Old  MartiM" 
master  with  hit  ^^  iq  qi^  Martinmas.  On  September  25th  he  told  his  master 
**^d  taSr^Se'  ^®  ^^  &>^E  ^  ^c  married ;  his  master  made  no  answer ;  he  went 
money  for  the  ^^  Saturday  and  was  married  :  upon  his  return  he  had  no  inten- 
time  he  lenred,  tion  of  quitting  his  service ;  the  master  said  he  would  not  employ 
it  it  a  disw>lu»  him  any  longer ;  he  said  he  would  go  if  he  would  pay  him  hi* 
*^'  year's  waees ;  the  master  refused,  and  said  he  would  only  pay 

him  for  tne  time  he  had  served,  and  asked  him  if  he  would 

take  his  wages,  or  go  before  a  justice  ?  his  master  set  out  about 

his  business  to  his    farm,   when   the  pauper  called  him  back, 

and  said  he  would  take  the  money  for  the  time  he  had  served, 

and  that  he  parted  with  his  oam  consent.  —  The  Court  thought 

that  the  last  words  of  the  case  were  so  clear  and  unequivocal 

a  dissolution  of  the  contract,  that  they  would  not  permit  it  to  be 

argued. 

If  at  tfaeter-  Re^  ▼•  Thistleton,  H.  35  G^o.S.     6  T.  R.  185.      2  BiOt,  3Sa 

Tant't  nquest      1  Nol.  P.  L.  345.  374.  381.     The  pauper  being  settled  at  lAu- 

his  master  gire    fleton^  was  hired  to  Mr.  Raworth  of  Knawston,  from  Martinmas 

***"  ^^S!er9n^   ^  Afarf iiima*,  and  entered  upon  the  service,  and  before  the  end 

lioe^thougrhe    ®^  ^^®  J^^  ^®  ^®^^  ^^  BUlesden    statutes^   which  arc  before 

pay  him  the  full  Michaelmas,  and  hired  himself  to  Mr.  Humphreys  of  BiUesdeni  tp 

wages,  it  is  enter  into  his  service  on  the  19th  of  October,  if  Mr.  R.  would  let 

Aeverthelest  a     ijim  come  then,  and  if  he  was  refused,  he  was  then  to  come  at 

dissolution.         ^j^g  g^^j  ^f  jjjg  y^^^     i^g  ^^^^^  ^^  ^^  pauper  asked  his  master 

to  let  him  go,  who  said  he  could  not  spare  him ;  he  must  get  a 
new  servant  first :  some  time  after  he  nired  a  new  servant,  and 
then  said,  "  I  have  got  a  new  servant,  you  may  go  now ;  1  bare 
not  work  for  you  both."  The  master  then  paid  him  his  whole 
wages,  and  he  went  away.  This  was  about  a  fortnight  before 
Martinmas^  and  he  entered  into  his  ne^  service  in  three  days*— 
Distinctioii  be-  Ld.  Kenyan  C.  J.  The  distinction  between  the  different  cases 
iwcen  theciseii   upon  this  subject  seems  to  be  this ;  if  the  pauper  be  absent  from 

the  service  with  the  concurrence,  remaining  however  subject  to  the 
control,  of  the  master,  he  may  acquire  a  settlement,  because  this 
only  amounts  to  a  dispensation  vnth  his  service ;  but  if  the  master 
has  once  parted  with  his  control  over  the  servant,  there  no  settle- 
ment is  gained ;  and  the  receiving  of  the  whole  year's  wa^es  does 
not  make  any  difference.  In  this  case  the  master  had  gnren  op 
all  control  over  the  servant ;  he  himself  was  instrumental  in  eo- 
abline  the  servant  to  make  another  contract  with  another  master; 
^  and  from  what  passed  between  those  parties,  it  was  evideotly 

the  intention  of  both  that  the  pauper  should  become  suij^ 
and  should  be  enabled  to  contract  with  another  master.  1^ 
cases,  in  which  it  has  been  determined  that  a  settlement  was 
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^•inad,  notwilhmmdlng  the  servant  was  not  in  actual  service  dur-  IXuoUiHimf 
ing  the  whole  year,  proceeded  on  artificial  reasoning,  on  a  sup-  obtence  ongmai' 
position  that  the    relation  of  master  and    servant  continued  ^J^^*^^ 
throughout  the  year.     But  that  idea  is  inconsistent  with  what 
was  done  in  this  case ;  for  if  that  relation  had  subsisted  here, 
the  master  might  have  insisted  on  the  pauper's  returning  into 
his  service  aner  the  wages  were  paid:   but  he  agreed  not  to 
insist  on  that  when  he  parted  with  the  servant.    It  is  miscall- 
ing this  a  dispensation  with  the  service;  for  upon  the  agree*^ 
raent  to  part,  the    pauper's  liability  to  serve  die  first  master 
ceased.  —  Askhurtt  and  Grose  Js.  delivered  their  opinions  to  the 
same  effect. 

Rex  V.  Rots,   r«  11  Geo.  U    Burr.  S.  C  688.     2  Bott,  315.  If  alUr  ux 
1  ^oL   P.  L.  371.     Thomas   Chesty  the  pauper^  hired  himself  mootiis'  kt- 
for  a  year  to  Edmund  MUes ;    and  served  nim  in  Langarren  ^*^  ^^  ?^" 
only  three  daj^     A  difference  arising  between  them  about  the  IJad'hu  wi^ 
business  the  pauper  was  employed  in,  MUes  (the  master)  bid  the  for  the  time,  go 
pauper  go  about  his  business.     On  which  the  pauper  immediately  awmy  for  a  fort- 
ran  away,  and  quitted  his  service;  and  hired  himself  to  John  night,  held  a 
Wkith^  for  a  year,  at  6Ss.  a-year  wages,  aad  served  Whithy  for  ^^JJ^^^tTifter- 
six  months  in  Whitchurch.     Miles  then  insisted  on  Whitby  %  not  w^retam, 
keeping  the  pauper  in  his  service.      Whitby  paid  the  pauper  his  and  stay  the 
wages  to  that  time ;  and  the  pauper  quitted  that  service,  and  w^nt  remainder  of 
one  or  two  voyages  up  the  river  Wye^  as  a  labourer  to  a  barge-  tiie  year  without 
nuister,  for  a  fortnight.     Then,   at  Whitby  %  request,  and  with  ^^■*'*^ 
Miles*»  consent,  he  returned  into  Whitby  s  service  without  com- 
ing to  any  new  agreement,  or  any  mention  of  wages ;  and  conti- 
nued in  Whitby  B  service  in  Whitchurch  seven  months,  being  a 
month  over  the  end  of  the  year  for  which  he  was  hired,  in  order 
to  make  out  his  lost  time,  and  then  received  his  wages.  —  It  was 
argued,  that  the  fortnight's  absence  bein^  in  the  middle  of  the 

2 ear,  it  was  purged  by  the  master's  receiving  him  again.  —  But 
J  the  Court :  Here  is  an  absolute  dissolution  of  the  contract, 
both  by  master  and  servant,  at  the  end  of  six  months.  Whereas 
the  statute  requires  a  continuance  in  the  same  service  for  a  whole 
year.  The  new  service  cannot  be  connected  with  the  old 
hiriiig. 

Rex  y.  Marlboroughf  T.  12  W.  3.    2  Bott,  299.     1  Nol.  P.  L.  Discharge  of  a 
388.    In  this  case  an  order  of  removal  was  made  of  a  maid  ser-  female  for  baa- 
yant,  who  within  her  year  of  service  was  pregnant  of  a  bastard*  tardy  operates 
After  deciding  that  such  an  one  could  not  be  removed  from  her  "^  *  dissolution, 
aernce,  ike  Court  said  it  was  good  cause  for  discharge  from  her 
aerrice ;  and  after  her  discharge  she  might  be  removed. 

Rex  y.  Brumptouy  H.  17  Geo.  3.  2  Bott,  317.  1  Nd.  P.  L.  392.  See  VoL  V. 
A  female  servant,  during  her  service  under  a  yearly  hiring,  was  p>  I6i.  &  \eii. 
diacovered  to  be  with  child,  and  therefore  turned  away  by  her 
master,  who  paid  her  her  full  wages,  and  2*.  6</.  over.  Ld. 
Man^dd  C.  J.  held  that  this  was  a  good  cause  for  dismissal ; 
that 'die  averaeers  could  not*  without  such  dismissali  remove  her; 
and  that  the  dismissal  of  a  servant  for  immorality  operated  as  a 
iUsaoUition  of  the  conti:act. 

Tike  same  poiat  was  ruled  in  Rex  v.  Wel/ord^  T.  18  Geo.  3. 
S  Bolt,  819.  1  AU.  P.  L.  393.,  with  this  addition,  that  the  pauper, 
wryfmt,  could  not  be  discharged  from  his  s^ryic^i  oii  ac- 
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DtMMluHon :       cotmt  of  fi  Hippomi  crhnfnal  intimacy  with  a  female  aervant  in 

absence  originate  the  same  family. 

^•i/**f*?^      Rex  V.  fVestmeon,  M.  22  Geo.  3.     Cold.  129.     2  Bati,  320. 

If  ala^Mt  be  ^  ^^^-  ^-  ^-  ^^"  ^^*^  '^**''^'  **®''*?  *®^^®^  *^  HarOeyy  was 
apprehended  hired  on  11th  October  1779,  to  JoA»  GUibs  of  the  parish  of  Yap- 
on  a  charge  of  ^on  for  a  year;  he  entered  on  the  same  day,  ana  continued  m 
basurdy,  and  his  Service  until  the  6th  October  1780;  when  he  was  apprehended 
be  detained  \jj  a  warrant,  being  charged  by  Rebecca  Haberden  with  beine 
db  r^hit  ^^  father  of  a  bastard  child,  of  which  she  had  been  ddivered 
90nrlce»hectui.  ^^  moni3is  before:  He  was  carried  to  an  inn,  and  kept  in 
not  gain  a  Mt-  CUStody  by  the  parish  officers  till  the  10th  October:  His 
tleoienu  master  on  the  saia  6th  October  settled  with  him  at  the  said  inn, 

saying,  that  lie  might  not  «ee  him  again,  and  deducted  Is.  out 
of  his  wa^esy  on  account  of  his  not  serving  the  whole  year ; 
<*  though  he  Baid  he  had  no  objection  to  the  pauper's  gaining  a 
settlement  at  Yapton^  yet  per  naps  the  other  farmers  might:** 
The  said  master  did  not  in  any  other  manner  assent  to  or 
'  dissent  from  the  pauper's  absence :  The  pauper,  after  his  being 
so  taken^  did  not  return  to  his  said  service.  —  By  Ld.  Man^fidd 
C.  J.  It  is  not  necessary  to  enter  into  the  question  how  &r  this 
is  a  crime,^  because  the  master  has  not  discharged  the  pauper 
upon  that  ground :  That  it  is  wrong  and  an  offence  no  man  will 
*  deny ;  but  whether  to  be  animadverted  upon  both  by  the  eccle- 
siastical and  common  law,  is  not  material  here :  To  be  sure,  it 
was  not  punishable  as  a  crime  at  common  law ;  and  the  statutes 
seem  only  to  go  to  the  punishment  of  the  parents  for  the  purpose 
of  securing  an  indemnity  to  the  parish.  But  here  this  offence 
is  not  assigned  as  the  reason  for  discharging  the  servant ;  and  if 
it  were,  I  have  no  difficulty  to  say,  that  I  think  a  master  hiring 
a  servant  afler  an  offence  committed,  and  that  not  in  his  own 
house,  shali  not  at  the  close  of  the  year  discharge  him  under  this 
pretence ;  It  is  not  a  debauching  of  his  servant,  or  turning  his 
house  as  it  were  into  a  brothel.  I  do  not  go  on  that  ground, 
nor  upon  the  consent  or  implied  agreement  to  go  before  the  end 
of  the  year,  for  there  was  none :  it  was  against  the  intention  of 
both  parties  that  it  should  affect  the  settlement ;  and  if  the  case 
were  to  go  upon  that,  it  ought  to  be  returned  to  the  sessions  to 
have  that  fact  stated ;  there  was  no  fraud  intended,  because  there 
was  no  agreement ;  nor  did  the  master  mean  either  to  prevent  ex 
promote  the  settlement ;  but  he  deducts  a  something  to  leave 
that  question  open,  which  it  was  the  object  of  other  persons  who 
were  interested  to  have  discussed.  The  true  point  then  is,  sup- 
posing no  wages  paid  and  no  agreement,  here  are  four  days 
wanting  in  the  service,  and  it  is  by  means  of  his  own  act  that  he 
becomes  incapable  of  completing  it.  His  ccmdiict  is  an  offimct 
against  morality  and  the  laws,  in  what  jurisdiction  soever  those 
faiws  are  administered :  and  the  consequences  of  it  are  equiraient 
to  a  wilful  absence :  I  therefore  think  he  did  not  gain  a  settle- 
ment :  It  is  well  put,  that  had  an  action  been  brought  for  his 
wages,  he  could  not  have  recovered  for  these  four  days. 

Rex  V.  North  Cray,  H.  25  Geo.  S.  2  Bott,  822.  CaUL  495. 
The  pauper,  absent  nine  days  before  the  expiration  of  his  service 
under  a  yearly  hiring,  was  charged  on  oath  with  bemg  the4ather 
-of  a  bastard  cfaildi  not  then  actually  bom :  he  was  apprdiended 
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by  varmiity  and  oonunftted  for  want  of  seoirftj  Ociob0r  lliht  Diatokuhnf 
the  last  day  of  his  year  he  gave  a  bond  of  indemnity  to  North  ^sencgonginau 
Cray:  his  master  was  during  all  this  time  one  of  the  overseers;  ^^^'^^ 
the  pauper  was  discharged  from  bridewell  by  an  order  of  magis-       fervamu 
tracy^  and  the  master  paid  him  all  his  wages,  except  for  the  time 
of  his  imprisonment ;  and  the  Court  held  that  here  was  no  actual 
service,  and  that  the  pauper  was  absent  through  his  own  fraud« 

Rex  v.  Easi  Kennett,  M.  26  Geo.  3.  2  BoU,  S24.  CM.  562. 
1  Nol.  P.  L.  S97.  The  pauper,  serving  under  a  yearly  hiring 
from  Michaelmas  at  7^  hearing  in  AToy  following  that  there  was 
a  warrant  out  against  him  for  getting  a  bastard,  child,  went  and 
told  his  master  he  must  be  off,  and  asked  him  for  money  to  go  off 
with ;  his  master  gave  him  three  guineas  and  a  half;  he  ran  away, 
leaving  some  domes  and  his  threshing  tackle ;  two  or  three  days 
after  he  was  taken  up,  and  obliged  to  many  the  woman*  Amr 
nine  days*  absence  he  returned  to  his  roaster-s  house  for  hit 
clothes,  &c.:  the  master  said  to  him  "  Where  are  you  going?" 
The  pauper  answered,  *^  I  do  not  know ;"  upon  which  the  master 
said,  '^  xou  may  as  well  work  for  me  again  as  any  other/*  Tlie 
pauper  agreed,  and  continued  to  work  there  without  any  fresh 
a^^reement,  and  at  the  expiration  received,  including  the  Si.  I3s.  6d. 
has  71.  wages,  all  but  half-a^-crown,  which  the  master  deducted 
for  his  ab^nce.  —  The  pauper  when  h^  ran  away  never  thought 
of  going  back  to.  him,  but  considered  himself  discharged. — Ld. 
Mansfidd  C.  J.  adverting  to  the  concluding  part  of  the  case,  said, 
it  shewed  the  fact,  though  it  did  not  alter  tne  law.  **  The  ser- 
vant desires  to  be  off."  How  off?  his  service.  He  received  his 
wages,  and  if  not  the  whole,  it  was  on  account.  He  goes  back, 
not  on  the  old  contract,  but  for  his  clothes,  and  a  new  agree* 
ment  takes  place.    No  settlement  was  gained. 

Rex  V.  KenUworth,  T.  28  Geo.  S.  2  T.  R.  598.  2  BoUy  S28. 
1  Nol.  P.  L.  388.  896.  Post.  §  xvii.  (6.  b.)  —  Buller  J.  said, 
the  circumstances  of  the  pauper's  having  been  i^pprehended  ' 
on  a  charge  of  bastardy  I  lay  out  of  the  question ;  for  it  was 
competent  to  the  master  to  receive  him  agam  after  he  was  dis- 
charged out  of  custody  if  he  pleased. 

Rex  V.  Braify  T.  54  Geo.  S.  SM.S^  S.  20#  Removal  from  Bray,  Where  the  mat. 
to  Greai  MarlotOf  the  sessions  quashed  the  order,  subject,  &c.  tcr  of  ■yearly 
John  Builer,  the  pauper,  previous  to  Michaelmas  1806,  was  set^  •?!*"•  *^«n^- 
tled  in  Great  Marlaw.    At  Old  Michaelmas  1806,  he  hired  him-  foS^tbe^dtf 
self  at  yearly  wages  for  a  year  to  one  Hussey  of  Cookham^  as  a  the  yew,  gave 
servant  in  husbandry,  and  entered  upon  his  service  at  that  time,  up  hit  busioeai 
He  continued  to  live  with  Htusev  in  Cookham  until  twenty-eight  •»<!  P^  off  ; 
days  before  the  expiration  of  tne  year,  at  which  time  Hussey  ^  dwchMged 
gave  up  his  fanning  business,  sold  his  stock  bv  public  auction,  nmiag^^m  his 
and  paid  off  and  discharged  the  pauper,  and  all  the  other  servants  full  wages*  and 
in  husbandry,  paying  Uiem  their  full  wages;  and  he  also  then  telling hun  to 
told  the  pauper,  and  the  other  servants  that  they  might  go  where  fi[f  ^^^^  he 
they  liked.    The  pauper  having  accepted  his  wages,  took  away      **»  fS^v* 
his  clothes  and  left  Hussei/s  house,  and  worked  with  another  h^^^^g^s,  left 
person,  with  i/icM^y's  knowledge,  during  the  twenty-eight  days  the  house  and 
which  formed  the  remainder  of  the  year.    In  support  of  the  con-  worked  with 
elusion  drawn  by  the  sessions,  were  cited  Rex  v.  St.  BartholomeWf  ^'^f'^^^  pcnea. 
Rex  V.  Si.  Andrew,  Holborn,  and  Rex  v.  St.  Mary,  Lambeth.  _'•««>  *1»  »^ 

A  A  3 


S5S  Poor  (Settlement)  §  vui.  4, 

ter*ikiiow>  lA.  EUerAoroughi  C*  J.  smd.  We  take  it  that  ibe^emaaoM  held 
ledge,  during  tiiis  to  be  a  dispensation ;  but  then  a  question  occurs,  why  they 
the  twenty-  c[id  go?  What  is  to  be  the  limit  to  this  doctrine  of  dispensation 
^^Sht  days ;  if  it  is  to  be  carried  thus  far  ?  It  should  seem  as  if  the  master 
wu  i!^£s^-  might,  at  the  end  of  a  day,  or  a  fi*action  of  a  day,  if  he  has  no 
tion  of  the  coa-  longer  occasion  for  his  servant,  send  him  away,  and  thereby  dis- 
tract pense  with  the  whc^e  years'  service.    But  is   not  that  absurd  ? 

Where,  indeed,  the  relation  of  master  find  servant  coaxtinues, 
but  the  master  foregoes  the  benefit  of  actual  service  for  part  of 
the  time,  that  has  been  held  a  dispensaticifi ;  but  here  is  every 
thing  which  can  be  predicated  of  a  dissolution  of  the  contract, 
for  die  master  paid  off  and  discharged  the  pauper  with  the  rest 
ef  his  servants,  and  the  pauper  left  the  house,  and  engaged  him- 
self with  another  master  during  the  remainder  of  the  year.  I 
cannot  but  say  that  I  am  sorry  for  some  of  the  cases  on  this  sub- 
ject, which  have  created  such  an  wtificial  system  ;^  I  think  that 
not  only  the  decision  of  the  sessions  in  this  case  is  onreasonable, 
but  that  severid  of  the  cases  on  which  it  professes  to  stand  are 
unreasonable  also.  —  Le  Blanc  J.  Rex  v.  Bartholomeuo  was  under 
special  circumstances.  Here  the  pauper,  after- <}uitting  the  ser- 
vice of  Husse^f  worked  under  a  distinct  engagement;  and  though 
not  such  an  engagement  as  would  gain  him  a  settlement,  still  it 
was  inconsistent  with  the  continuance  of  his  former  contract*— 
Bayley  J.  The  moment  the  pauper  quitted  the  service  he  was 
to  be  at  full  liberty  to  contract  a  new  relation,  and  he  did  so.  — 
Dampier  J.  The  master  pays  l^im  his  wages,  and  tells  him  to  go 
whither  he  liked,  and  the  pauper  accepts  his  wages,  and  contracts 
a  new  relation  during  the  time.    Order  of  sessions  quashed. 

Forty  dkys*  resi-  **  Forty  days.**']  Less  than  forty  days'  residence  in  any  parish  wiU 
dence  neceMary  not  gain  a  settlement.  As  ^in  the  c&se  of  Goring  v.  Molisnortkf 
to  a  letUement.   £.  4,  Geo.  2.    Sess.  Ca.  327r  Sett.  &  Rem.  219.    1  Barnard.  436. 

2  Botty  277.  J  NoL  P.  L.  4<23.    A  person  was  hired  for  a  year, 

and  served  the  year.    His  master  lived  at  Goring^  and  kept  a 

boat,  which  navigated  from  Goring  to  London^  but  the  servant 

was  not  forty  days  in  the  whole  year  at  the  parish  of  G&ring^  but 

served  out  the  year  on  board  the  boat.  —  By  the  Court  i^  This 

was  no  settlement  at  Goring* 

Not  neceaiary         ^^^  ^^  ^*  °^^  necessary  U)at  the  servant  reside  forty  days  to- 

tiiat  the  foitj      gether  without  interruption.      As  in  the  case  of  GrvrmMci  v. 

«iy«  be  •»  Longdon,  M.  18  Geo.  2.  Burr.  S.  C.  24.3.  2  Bott,  278.  1  Nol.  P.  L. 

******"*^*  421.  George  Wall  was  hired  for  a  year  and  served  a  year,  as  a 

livery-servant,  at  71.  wages,  to  one  captain  Saunderson^  c<HBman- 
der  of  the  WMiam  and  Mary  yacht,  who  had  an  house  and 
fiunily  at  Greenwch^  and  resided  there  when  not  absent  on  the 
kind's  service.  His  master  made  frequent  voyages  to  and  from 
Hmlandf  and  he  always  attended  him  in  the  sime ;  and  he  was 
never  fbrty  days  together  at  Greewvoithy  but  during  his  service 
he  was  there  forty  days  at  different  times.  —  By  the  Court  t  It 
need  not  be  forty  days  all  together :  it  is  sufficient  if  within  the 
year  he  reside  forty  days  in  the  whole. 
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Rar.Btmkanh  H,  63  Geo.%.  1  ilf.ft  S.»L  Beit,  C<miA^%. 
1  Not.  P.  L,  4Sa  Onappod  the  quarter  aesMOiif  for  the  county  of  r.t.  Drabui. 
S(mtkampUmcoii£am%di  an  order  for  the  removal  of  Charles  TraiUery 
liu  wife  and  family,  subject,  itc*  *-  And  Ld.  Eiienborough  C.  J* 
delirered  die  judgment  of  the  Court.  -»  This  was  a  settle* 
mot  case  upon  a  removal  from  Banngdoke  to  Daikam%  and  The  randeno*^ 
the  question  was  upon  the  residence  necessary   to  confer  *  ^,^?^^j^ 
tetdement  by  hiring  and  service;    whether  it  was  necessary  2^^^^J[|]sor 
there  should  be  forty  days*  residence  within  the  compass  of  a  ^  aingle  ycv. 
ynr,  or  whether  if  tne  service  were  for  several  years  uninter- 
ruptedly, a  residence  of  forty  dajrs  within  those  several  years 
would  be  sufficient.    The  facts  were  these ;  the  pauper  was  nired 
for  a  year  to  George  SmUhj  and  served  that  year :  at  the  tapir- 
atioii  of  iHilch  he  was  hired  to^  him  for  another  year,  and  served 
half  of  it;  and  during  that  year  and  a  half  he  was  resident  in  0. 
for  forty  days,  but  he  did  not  reside  in-B:  for  forty  days»  either- 
within  the  first  year,  or  within  the  half  year,  nor  (as  was  admitted) 
within  any  one  period  of  a*  year  whilst  he  continued  with  Smith* 
The  sessions  were  of  opinion,  that  this  residence  was  not  suffi« 
dent,  and  we  think  their  opinion  ri^ht..   By  IS  Si  14  C.2.  c*  \%  is  &  u  C.  t. 
i  1.  poor  persons  coming  to  settle  m  any  parish,  if  likely  to  be  e.  is. 
chargeable  to  the  parish,  may  be  removed  within  forty  days  after 
tfaej  so  come  to  settle  as  aforesaid;  and  it  is  under  tnis  act  thai 
for^  days'  residence  is  required*.  By  1  J.  9.  c.  17.  t  ^  T^  ^orty  l  J.  f.  c  17. 
days'  continuance  in  a  parish  intended  by  staU  IS  &  H  C  2.  to 
make  a  settlementy  shall  oe  accounted  from  the  delivery  of  notice 
ID  writing  to  one  of  the  officers  of  the  parish  to  which  such  poor 
person  removes :  which  notice  by  Stat.  S  &  4  fF.  ft  M.  c.  IL  §S«is  3&4W.&Mr. 
to  be  read  in  church  Uie  next  L<ord*s*day,  and  registered  in  the  ^  ^  i- 
book  kept  for  the  poor's  accounts*    By  the  same  stat.  S  &  4 
W.k  M.e.ll.  i7»  it  any  unmarried  person,  not  having  child 
or  children,  shall  be  lawfully  **  hired  into  any  pariah  or  town 
for  one  year,  audi  service  shall  be  adjudged  a  good  setUe- 
nent  therein,  though  no  such  notice  in  writing  be  delivered 
and  published  as  aforesaid." '  And  by  stat.  8  &  9  f^.  S.  c.  90*  i  4.  s&dW.s. 
**  No  person,  so  hired  as  aforesaid,  shall  be  adjudged,  to.  have  a  c  aa 
good  settlement  in  any  such  parish  or  township,  unless  such  per- 
son shall  OMtinue  undeAide  in  the  same  service  during  the  spaqe 
•f  one  tohole  year,**    Up<Hi  these  clauses,  settlements  by  hmnjg 
and  service  now  stand...  it  has  been  decided  that  so  as  there  is 
s^  hiring  for  a  year,  and  service  for  a  year,  it  is  not  necessary  the 
whole  of  the  service  should  be  under  the  yearly  hiring,  but  ser- 
vice not  under  a  jrearly  hirine  may  be  connected  wiUi  servicei 
ander  a  yearly  hiring,  and  bou  services,  if  uninterrupted,  may 
be  taken  into  the  account :  but  it  has  never  been  decided  that 
residences  beyond  the  compass  of  a  year  can  be  connected ;  and 
u  the  legislature,  by  requiring  a  hiring  for  a  year,  and  a  conti- 
Auaace  wad  abidhig  in  the  same  service  during  the  space  of  one 
whols  year,  seem  to  have  contemplated  something  which  was 
not  to  be  complete  in  less  than  a  ^ear,  but  was  to  be  complete 
within  that  period,  we  think  we  abide  most  closely  by  the  words* 
*^  give  effect  tp  the  most  probable  intention  of  the  legislature, 
by  hdding  that  the  whole  resid^ce  must  be  within  the  compass 
*t  a  angle  year.    Suppose  tKis  same  service  te  continue  unin^ 
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Raidine^^         temiptedly  fbr  twenty  years,  and  the  servant  to  sleep  twice  in 

every  of  such  twenty  years  at  the  same  inn  in  traveUng,  and 

be  at  that  inn  the  last  night  of  his  service,  would  it  be  expedient 

and  reasonable  that  an  inquiry  extending  over  so  long  a  period 

of  time  at  detached  intervals  shopld  be  gone  into  for  the  purpose 

of  ascertaining  the  settlement  of  a  pauper?  What  notice  oould 

the  officers  of  that  parish  have  had  that  he  was  come  to  settle 

there  ?  And  yet  there  his  settlement  would  be  if  we  were  to  hold 

that  residence  for  forty  days  beyond  the  compass  of  a  single 

year  would  do.    We  are  therefore  of  opinion  uiat  a  setllemait 

m  Basingstoke  in  this  case  was  not  estabhshed,  and  that  tlie  order 

of  removal  and  the  order  of  sessions,  which  proceeded  upon  the 

disallowing  the'tettlement,  should  be  confirmed* 

When  tbe  hit        Lomess  V.  Lanstephauy  E.  16  Gbb.  3.    Burr,  S»  C  82&    2  Baiif 

forty  days' ser-   286.      IJVo/.  P.  Z.  422.     The  pauper  was  hired  for  a  year  to 

vice  is  in  difier-  John  Williams  of  Lanstephan^  where  his  master  occupied  his 

the  Mttiwnt '    ^^"^  estate.     He  continued  with  his  master  in  Lanstephan  till 

where  tbe'sin'-''  some  time  before  S^,  Peter^S'tide^  when  his  master  and  family 

vant  lodges  the  removed  to  Laaessy  in  which  parish  his  master  rented  another 

la^t  night  farm.     He  continued  with  his  master  in  Ltmess  till  the  16th  of 

January  following,  when  his  master  and  family  removed  to  Lan" 
stephany  and  his  master  afterwards  constantly  resided  there*  But  the 
pauper  was  sent  back  by  his  master  to  Lowessy  to  thresh  the  com, 
and  look  after  his  master*^B  cattle.  The  pauper  staid  ia  Latoett 
two  or  three  nights  and  days,  and  ate  and  lodged  there ;  and 
then  returned  again  to  Lanstephau  in  like  manner  as  aforesaid; 
and  so  continued  between  the  said  parishes  to  the  end  of  his 
year,  which  was  the  17th  of  May  fdlowing.  The  pauper  never 
continued  forty  days  together  in  either  of  the  two  parishes  after  the 
said  16(ii  of  January y  but  lived  and  resided  as  aforesaid  more 
than  forty  days  in  the  whole,  in  each.  He  verily  believed  he 
resided  most  at  the  latter  part  of  his  service  in  Lmstepkan^  and 
lodged  there  the  last  night ;  and  went  from  thence  in  the  moming 
to  Lotoessy  and  took  some  cattle  of  his  master's  from  thence  to 
the  Hay4air,  where  he  finished  hia  service.  The  Court  held  him 
to  be  last  legally  settled  in  Lanstepkan. 

And  in  the  case  of  Rex  v.  HuUandy  E»  21  Geo*  S.  JDougm 
657.  Cald.  11&  2  Botty  288.  1  Nol.  P.L.  422.  it  was  de- 
termined, that  when  a  person  has  resided  part  of  the  year 
in  one  parish,  and  part  m  another,  at  difierent  times  and  in» 
tervals,  making,  when  added  together,  more  than  forty  days  in 
each,  his  settlement  is  in  the  parish  where  he  lodged  the  lai^ 
night. 
8erne«with  ^^  ^'  Ashtony  T.  12  Ann.      FoL   188.     Seii.  Sf  Rem.    29. 

Ihe  same  maa-  2  Boity  27S*  1  NoL  P.  Z.  420.  A  servant  maid  waa  hired  for  a 
ter,  but  not  in  year  in  the  parish  of  Ashtony  where  she  served  half  a  year ;  then 
**»«  "^  P^**  her  master,  and  she  with  hifti,  removed  to  the  parish  of  PaiskMy 
fair^  wL.  will  ^^^^^  ^^  master  took  another  farm;  the  servant  continued  with 
gainaietdfr.  ^™  ^  ^^  parish  of  Patshall  for  the  other  half-year;  and  the 
j(oent  in  the  ouestion  was,  whether  she  ^ned  any  settlement  in  eitber  of  * 
Imt  place.  ttiese  places ;  and  if  she  did,  m  which  of  them  ?  — -  By  the  Courts 

Here  is  what  the  act  requires,  a  hiring  for  a  year,  and  service 
for  a  year ;  for  it  is  the  same  service,  and  the  statute  doth  not 
^  it  down  to  one  place. .  K  a  person  is  lured  to  ii  mast^  iX)  «na 
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peiish,  and  goes  with  him  into  another,  and  Benres  him  for  one  iMieno^,   . 

whole  year,  Uie  parish  he  continues  last  in  for  40  dajs  before  the 

end  of  his  year,  is  die  plac^  of  his  settlement :  and  the  reason 

why  the  forty  days  gain  a  settlement  is,  because  he  comes  there 

with  his  master,  and  you  cannot  remove  him  from  his  master ;  and 

having  continued  with  him  forty  days  unremoveable,  he  gains  a 

settlement. 

Also  in  the  case  of  Rex  v.  Iveston,  E.  23  Geo.  3.  Cold.  288. 
2  Botty  289.  ■  1  Nol*  P.  L.  422.  The  pauper  being  unmarried,  was 
hired  for  a  year  to  serve  as  a  collier :  Iveston  and  Kyo  are  two 
separate  townships  in  the  parish  of  Lanchester^  and  maintain  their 
poor  separately :  he  resided  at  Kyo  from  Martinmaty  when  he  was 
so  hirea,  till  the  May^day  following,  whein  he  married ;  about 
fourteen  days  after  his  marriage,  he  took  a  cottage  in  Iveston^  and 
without  the  privity  of  his  master  removed  thither  from  Kyo  with 
his  wife,  where  they  continued  above  forty  days,  and  until  about 
fourteen  days  preceding  the  expiration  of  his  service,  and  then 
they  returned  to  ifyo.— >  The  Court  were  of  opinion  that  this  case 
was  similar  in  principle  to  the  last  case  of  Rex  v.  HuUandj  and 
precisely  that  of  Lowess  (aniej  360.)  and  that  they  ought  to  be  adr 
hered  to :  and  that  the  settlement  was  therefore  in  Kyo* 

And  in  Rex  v.  Greai  Bookham^  T.  26  Geo.  3.  Cold.  290. 
2  Bottf  289.  n*  The  same  point  came  in  question,  but  was 
given  up,  being  considered  as  zully  settled. 

Rex  V.  UndermUheck,  M.  34  Geo.  3.    5  T.  R.  387.    2  BM,  291.  If  a  ywly  wr. 
1  Noi.  P.  L.  424.    Removal  from  Undermilbeck  to  DaUon.    Jt^n  vant  senre  forty 
Dixoftf  late  husband  of  the  pauper,  was  hired  for  a  year  to  work  days  in  A.thea 
as  a  waller  with  J.  Bowness  then  of  Caldhecky  at  ten  guineas  ^cr  ^^!^  ^ 
annum.    He  entered  upon  his  service  in  the  beginning  of  Aprily  ^  3^  Us^^ 
1783,  and  continued  with  his  master  till  December  following,  when  ther't  parish, 
his  master  having  little  to  do  in  the  walling  business  in  the  winter  and  there  re.' 
season,  gave  him  leave  of  absence  for  six  weeks  to  work  for  him*  ™^  abo^e 
self  wherever  he  pleased,  allowing  1 5s.  out  of  his  yearly  wages,  ^^^l^y; 
Dixon  then  went  to  his  father's  house  in  Savfrey  and  continued  othCT^iShto 
there  seven  weeks,  being  one  week  longer  than  he  had  leave  for.  work  for  his 
About  that  Ume  his  master  contracted  with  one  Braiihtoaiie,  that  master,  and    - 
he  and  his  servant  Dixon  would  assist  Braithioaiie  in  making  then  for  the 
some  fence  walls  in  Pennington^  where  Dixon  continued  working  2"**-**^*^^* 
with  his  master  above  forty  days,  the  same  being  till  within  about  f^^^^  mtI^ 
three  or  four  days  of  the  end  of  the  term ;  when  he  went  away  he gaimTwu 
again  to  his  father's  house  in  Saojrey  with  his  master's  consent;  dement  in  B. 
land  whilst  he  so  continued  in  Saioreyy  the  year's  service  with 
BoDoness  expired.    During  the  time  that  Dixon  worked  in  Pen* 
nington  he  dept  in  Dakony  but  never  worked  a  day's  work  in 
'Doitan.    When  Dixon  went  the  last  time  to  his  father's  house 
in  Satofeyy  it  was  on  the  Saturday^  and  his  year's  service  would 
not  have  expired  till  the  Tuesday  following.    On  the  Monday 
morning  he  went  to  make  up  some  fence  wall  on  his  father^ 
account  in  Samreuy  but  was  taken  ill  that  afternoon,  and  conti- 
nued out  of  health  for  some  weeks  afterwards.    Dixon  afterwards 
went  to  his  master  who  paid  him  his  wages,  deducting  IBs.  for  the 
six  weeks'  absence,  and  2#.  6d.  for  the  other  week  he  was  absent 
more  than  agreed  for.  —  It  was  contended  that  the  residence  in 
Sawrey  for  we  last  three  days  could  not  be  connected  with  the 
former  servica  jn  that  place,  because  Dixon  did  no$  serve  ikere  a$ 
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all  during  those  three  days ;  he  was  not  employed  there  b? 
master  in  any  kind  of  service ;  therefore  the  last  forty  day/ser 
vice  was  in  Dalton,  —  Ld.  Kenyon  C.  J.  It  has  been  properiy 
admitted  that  the  contract  was  not  dissolved  by  the  servant's  ab- 
sence for  seven  weeks,  because  the  master  consented  to  it,  and 
received  part  of  the  servant's  earnings ;  and  as  the  service  con- 
tinued in  contemplation  of  law  during  the  whole  year,  I  think 
the  servant  was  settled  in  Satvret/,  where  he  slept  the  last  night, 
he  having  before  that  time  served  there  40  days  m  the  course  of, 
the  year.  For  it  has  been  decided  afker  much  argument,  that  the 
last  day's  service  may  be  connected  with  any  preceding  service  in 
the  same  parish,  notwithstanding  any  intervening  service  elsewhere 
for  4fO  days. 

Bishops  Hatfield  v.  St.  Peter's  in  St.  Albans,  H.  1  Geo.  1. 
Fol.  197.  2  Stra.  794..  2Bott,  9^76.  1  Nol.  P.  L.  424.  Landeif 
was  a  huntsman  to  one  Mr.  Arnold,  who  lived  sometimes  in  Wed- 
minster,  and  sometimes  at  his  house  in  Northanwtonshire,  but  Mr. 
Arnold  had  no  settlement  in  St,  Peters ;  and  iangley  served  the 
last  forty  days  of  his  year  in  the  parish  of  St.  Peter  with  his 
master  Mr.  Arnold  \  which  the  justices  at  sessions  thought 
gained  no  settlement  for  Langley  in  St.  Peters.  But  the  Court 
of  King's  Bench,  upon  the  order  being  removed  by  eertioraiii 
quashed  the  order  of  sessions  and  held  Langley  %  settlement  to  be 
in  St.  Peters,  by  serving  his  master  Mr.  Arnold  the  last  forty 
days  of  his  year  there,  l£ough  his  master  Arnold  had  no  settle- 
ment there. 

iS^.  Peter* s  in  Oxford  v.  Chipping  Wycomb,  M.  9  Geo.  1.  1  &r«. 
528.  Fol.  200.  2  Bolt,  275.  1  Nol.  P.  JL.424.  The  master  of 
the  Oxford  stage  coach  hired  a  servant  for  a  year,  to  stay  in  an 
inn  in  Wycomb  where  the  coach  baited,  and  to  take  care  of  the 
horses :  he  lived  there  for  the  whole  year,  and  the  noayter  aU  the 
while  lived  in  Oxford.  Hie  question  was,  where  that  servant 
gains  a  settlement,  or  whether  any  by  that  service  ?  And  by  the 
whole  Court,  he  gained  a  settlemoit  m  Chipping  Wycomb,  though 
his  master  never  lived  there. 

Rex  V.  St.  Peter's  in  Oxford,  T.  8  Geo.  1.  Sett.  Sr  Rem.  1S9. 
Fol.  193.  1  Stra.  524.  Burr.  S.  C.  422.  %BoU,  274. 1  NoL  P.L.4^^ 
Mrs.  Cook  lived  with  her  son-in*]aw  Dr.  Clax)ering9l  Christehurekt 
(extra  parochial)  and  hired  a  servant  for  a  yeaor^  who  was  settled 
in  St.  Peters.  Mrs^  Cook  afterwards  went  to  Fawley  upon  a  visit; 
and  ^he  with  her  servant  staid  there  for  three  months,  and  after* 
wards  came  back  again  to  Christchureh,  where  the  servant  ended 
the  year's  service,  being  not  forty  days  after  her  return.  Tbe 
question  was,  whether  this  servant  gained  any  settlenmt  at 
Fawlev,  living  with  her  mistress,  who  was  only  a  visitor  ?  And  by 
the  whole  Court :  The  settlement  of  die  servant  doth  not  at  aU 
depend  on  the  settlement  of  the  master ;  for  if  a  master  hire  • 
servant  for  a  year,  and  after  remove  from  one  parish  to  another 
during  that  year,  it  may  be  properly  said  that  the  servant  is  hirad 
in  every  pansh  he  shall  go  mto  with  his  master ;  and  the  panA 
where  he  lives  with  his  nuMter  the  last  forty  6aj%  of  hia  yw,  v 
the  place  of  his  settlement.  And  it  is  not  aaatenal  to  the  servant, 
whether  the  master  goes  there  under  the  eapadty  of  nhiingt 
aettlement  for  himself  or  not ;  the  servant  goes  there  in  m  ci^- 
(sity  9i  a  servant ;  and  it  is  tike  the  cast  of  a  school-boy ;  he 
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pm  DO  flefetlemeBt,  but^  Che  senrant  that  waits  upon  him  will;  Bemdgnce. 
And  it  was  adjudged  that  the  senrant  was  settled  at  Fawley.    See 
this  psrticularly  ated  and  stated  in  the  following  case  of  AUan 

Res  ▼.  Eaa  Iltley,     Af-    12   Geo.  S.     Burr.    S.  C.   722.  SoapOTon 
2^atf,  284-     1  Nol.  P. L.  424,    The  pauper,  James  Allen  was  "^^^^ 
hired  for  a  year,  and  so  for  two  years  afterwards  successively,  *J]^JJJ^  honeg, 
to  the  Earl  of  Portmorey  to  look  after  the  said  earl's  running  uid  goet  ftom  * 
hones;  and  during  the  said  three  years  removed  from  place  to  pbce  to  place 
place  with  the  said  horses,  the  last  ten  months  of  which  time  he  ^  t*^  care  of 
resided  with  the  said  horses  at  East  Ihley,  which  was  a  public  f  ^^^?^y 
place  for  exercising  and  training  running  horses;  which    said  J^denoeattbe 
earl  had  not  any  house  in  East  lUlevy  nor  any  estate  there.    The  Uit  place, 
question  was,  whether  a  groom,  residing  at  a  public  place,  where  thoagb  hk  mas- 
hk  master  had  no  house  or  estate,  merely  for  the  purpose  of  |*'  ^^  neither 
training  runnii^  horses,  should  gain  a  settlement  at  that  public  ^^  norertata 
place  ?   And  the  Court  were  unanimous  that  this  was  a  good  set* 
tlement,  being  exactly  the  same  case  as  that  of  the  huntsman  at 
Si.  Alban's. 

Akon  V.  Ehetham,    E.  30  Geo.  2.      MS.(K.)      2Boit,2S0.  Raideooeor 
1  AW.  P.  L.  424.  425.     This  case  was  argued  the  Ust  term,  "^^^^ 
and  the  Court  took  time  to  consider  of  it;   and  this  term,  ^J^fy-Awith 
Ld.  Mansfield  C.  J.  delivered  the  resolution  of  the  Court :  This  master,  who 
was  an  order  made  by  two  justices  for  the  removal  of  the  wife  went  there 
of  the  pauper  and  four  children  from  the  parish  of  Elvetham  to  ™«rel7  ^^ 
the  parish  of  Alton  ;  and  upon  appeal  to  the  sessions  the  same  !^^"^ ,  i^^ 
was  there  confirmed:  but  the  sessions  state  the  facts  specially,  gient.  [But  see 
That  the  parish  of  Alton^  in  the  year  1722,  gave  a  certificate  Rex  v.  fiath 
to  the  father  of  the  pauper  to  the  parish  of  Elvetham  ;  under  Easton,  pott, 
which  the  father  went  to  the  parish  of  Elvetham^  and  has  dwelt  ^^^0 
there  ever  since :  then  it  states,  the  pauper  and  other  children 
being  bom  there,  and  that  the  pauper  on  the  29th  of  Attgusty 
1734,  was  hired  for  a  year  as  a  covenantHservant  by  Sir  Henry 
Calihorpe  at  Elvetham^  and  served  that  year  out  in  that  parish  ; 
that  at  the  expiration  of  this  year,  he  was  hired  again  as  a  co- 
venant-servant by  him  for  another  year,  and  served  that  year, 
but  it  happened  that  the  last  forty  days  of  the  second  year  were 
at  Scarborough  in  Yorkshire  /  that  he  did  not  at  the  end  of  the 
second  year  quit  the  service,  but  on  the  29th  of  Aufrustf  1736, 
he  applied  to  his  master  to  make  a  new  agreement  for  another 
year,  when  the  master  said  it  would  be  time  enough  when  they 
retained  hmne  to  Ehethdm  ;  whereupon  he  continued  for  about 
six  weeks  with  his  master  at  Scarborough,  when  they  returned 
home  to  Ekethamf  then  he  was  hired  for  a  third  year,  and 
served  that  year  out  at  Elvetham,  and  continued  in  his  service  for 
seven  yean  more,  and  his  wages  were  advanced  every  year,  and 
forwards  he.  quitted  that  service,  and  married,  and  had  four 
children  mentioned  in  the  order,  which  was,  for  removing  his 
wife  and  four  children  from  Elvetham  (the  husband  having  left 
his  faauly)  to  AltoHf  which  gave  the  certificate.  -—  The  justices 
coflsidered  him  serving  altogether  in  Elvetham,  and  that  he  could 
iK)t  gain  a  settlement  there.    It  has  been  contended  that  they 
were  in  the  wrong,  for  he  ought  to  be  considered  as  having 
gained  a  settlement  in  Elvetham^  notwithstanding  the  certificate. 
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Tliat  10  not  contended  for  directly,  because  service  for  a  year  of 
a  certificate-person  will  not  gain  a  settlement ;  therefore  it  is  in- 
directly contended  for,  that  he  had  gained  a  settlement:  hl8 
master  goes  (probably  for  his  health)  to  Scarborough^  and  happens 
to  stay  there  forty  days ;  and  it  is  contended  that  the  servant 
then  gained  a  settlement  at  Scarborough^  which  discharged  the 
the  certificate,  and  then  he  afterwardS  gained  a  settlement  at 
Elvetham.  —  The  general  question  is,   wnether  this  accidental 
service  of  forty  days  at  Scarborough  acquired  a  settlement  to 
the  servant?     It  is  immaterial  whether  the  master  has  or  has 
not  a  settlement  in  the  place  where  the  service  is,  because  that 
will  not  prevent  the  servant  raining  a  settlement :  but  the  ob- 
jection here  is,  whether  the  forty  days  at  Scarborough  are  to  be 
considered  barely  as  a  continuation  of  the  service  at  Elvdham, 
or  a  new  bondjide  service  at  Scarborough  f    There  are  several 
cases  where  a  servant,  though  locally  absent,  may  yet  be  consi- 
dered as  continuing  his  service  in  the  place  to  which  he  was 
hired.     So  if  a  servant  was  ill,  and  went  to  Bath^  by  the  consent 
of  the  master,    that  would  be  a  continuation   of  the  service. 
Therefore  the  consideration  here  is,  of  convenience  and  incon- 
venience, of  justice  and  injustice,  which  will  have  great  weight, 
unless  there  are  authorities  which  stand  in  the  way.     I  will  con- 
sider this,   first,   under  the  circumstances  of  the  case ;  then» 
secondly,  I  will  consider  the  authorities.    The  general  ground 
upon  which  this  must  be  determined,  if  there  are  no  authorities, 
is  this  r  substantially,  the  master  lived  at  El'oetham  ;  he  hired  his 
servant  to  be  a  servant  there ;  the  parish  was  jealous  of  the  ser- 
vant coming  in  there  and  got  a  certificate  from  Alton.  Sir  Henrtf 
happens  to  go  to  Scarborough^  as  a  sojourner  for  a  particular 
purpose,  not  as  an  inhabitant.    When  they  are  to  make  an  agree- 
ment for  a  third  year,  they  both  consider  themselves  as  absent 
from  home.    It  would  be  perilous  for  these  public  places  of  re- 
sort, if  such  a  service  were  to  gain  a  settlement.     Besides,  what 
fraud  would  be  brought  upon  parishes,  if  settlements  might  be 
gained  in  this  manner,  when  a  parish  trusts  to  certificates  ?   Sup- 
pose a  person  in  service  has  an  accident  upon  the  road  by  break- 
mg  a  leg,  and  he '  stays  forty  days  at  a  place,  shall  that  be  a 
settlement  ?     Suppose  he  stays  forty  days  with  his  master  in  a 
sea-port,  being  wind-bound,  would  that  ^n  a  settlement?    The 
master's  abode  here  is. at  Elvethatn,  which  I  lay  great  stress  on. 
The  domicil  (as  the  civilians  call  it)  of  Sir  Henry  was  not  at 
Scarborough,  —  I  shall  next  consider  the  authdrities  cited:  The 
principal  of  which  was  the  case  of  Rex  v.  St,  Peters  in  Oxford 

)l  Str.  524.)  The  Court  will  pay  regard  to  former  determinations 
or  the  sake  of  certainty.  But  if  an  authority  were  single,  and 
plainly  productive  of  inconvenience,  the  Court  will  in  such  case 
over-rufe  it.  But  the  present  authority  do€»  not  at  all  contradict 
die  doctrine  I  have  been  laying  down.  This  case  was  cited  to 
shew,  that  a  passage  or  transitory  residence  might  gain  a  settle- 
ment. I  shall  state  the  case  as  it  is  in  Strange;  where  it  is  said, 
that  in  the  case  of  RuMrd  it  was  not  doubted,  but  that  hiring 
into  an  extra^parochial  place  would  gain  a  settlement.  And  so 
Potoeil  J.  somewhere  said,  that  if  a  servant  were  hired  for  a  year 
in  Irelandf  and  the  service  were  performed  here,  it  would  gain 
a  settlement.    But  here  I  cannot  but  observe,  that  it  is  a  ^reat 
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pity  that  cases  riioald  get  abroad  under  the  sanction  of  great  Readeitee. 
names,  which  being  taken  from  notes  that  gentlemen  took  only   Alton  ▼.  Elve* 
for  their  own  use,  and  not  by  any  public  officer  appointed  for  tham. 
that  purpose,  are  incorrect  often  in  the  state  of  them.     The  pre- 
sent case,  as  reported  in  Strange^  is  most  certainly  misreported. 
It  is  stated  that  the  pauper  was  hired  for  a  year  into   Christ- 
churchy  without  saying  how  or  under  what  circumstances  her  mis- 
tress lived  there ;   and  that  her  mistress  went  upon  a  visit  to 
Fatoley-court.    Now  her  mistress  beine  a  single  woman  could  not 
possibly  have   any  abode   in  Christchurch  but   as   a  visitor   or 
nriend.     And  it  is  farther  said,  that  the  only  doubt  was,  whether 
the  settlement  gained  at  Christchurch  was  superseded  or  not  ? 
That  could  not  possibly  be  so«     For  she  could  by  no  means  gain 
a  settlement  in  Christchurch,  which  was  not  only  an  extra-paro- 
chial place,  but  a  single  house  only,  having  been  once  a  monas- 
tery, being  in  nature  of  one  of  the  king's  palaces,  which  may  be 
extra-parochial.     I  mention  this,  to  shew  the  incorrectness  of 
cases,  which  cannot  be  relied  on.     This  case  is  also  in  Foley, 
215.  and  Cases  of  Settl,  139.  reported  differently.     But  all  of 
them  together  may  serve  to  help  us  to  the  truth,  and  which'  upon 
inquiry  I  find  to  be  this :  Mrs.  Cooky  the  mistress  of  tlie  servant, 
had  two  daughters ;  one  married  to  Dr.  Clavering,  dean  of  Christ- 
church  ;  the  other,  to  Mr.  Freeman  who  lived  at  Favdey-court* 
And  she  lived  alternately  with  these  two  gentlemen  her  sons-in- 
law  ;  and  was  as  much  at  Favaley-court  as  at  Christchurch,  and  (as 
I  observed  before)   it  was  not  possible  the  servant  should  be 
settled  at  Christchurch,  because  it  was  an  extra-parochial  single 
house.     This  was,  I  think,  the  only  material  case  cited  at  bar ; 
but  there  is  another  which  I  have  had  mentioned  to  me,  Bishop's 
Ha^dd  V.  St.  Peter's  in  St.  AlbaiCs,  (Foley,  197.)  where  a  hunto- 
man  was  hired  by  one  Mr.  Arnold,  who  lived  sometimes  in  H^est* 
fninster,  and  sometimes  at  Northampton,  and  the  servant  resided, 
where  the  hounds  were  kept,  at  St.  Alban's  ;  and  the  only  ques- 
tion was,  whether  the  servant  could  acquire  a  settlement  there 
by  such  service,  as  his  master  had  none  ?  and  there  was  no  doubt 
but  he  could ;  for  he  came  exactly  within  the  case  of  a  stage 
coachman,  who  wfiA  hired  to  serve  at  IVycomb,  though  the  mas-* 
ter  lived  at  Oxford  ;  where  it  was  held,  that  the  servant's  settle- 
ment does  not  at  all  depend  upon  the  master's.     But  that  case 
was  very  different  from  the  present ;  for  the  question  was  not, 
whether  there  was  a  continuance  of  service  with  the  master  in 
fFestnUntter  or  Northampton,  but  he  was  settled  by  living  in  that 
place  with  the  hounds ;  and  the  master,  I  suppose,  might  be  pro- 
bably a  member  of  parliament,  and  might  have  a  house  to  go  to 
for  hunting  merely,  which  is  a  very  common  case  in  the  neighbour- 
hood of  London.    However,  there  is  no  precision  in  the  case,  on 
which  the  Court  can  rely ;  and  upon  the  wholci  I  think  it  not  at 
all  inconsistent  with  our  present  resolution ;  which  is,  that  in  the 
present  case  the  whole  of  the  service  was  only  a  continuation  of 
the  service  at  Elvetham.    However,  I  would  have  it  observed  in 
the  present  case,  that  I  lay  great  stress  on  both  the  master  and 
servant  considering  Elvetham  as  their  home,  as  also  upon  the  pre- 
cedent and  subsequent  service,  and  upon  the  circumstances. of 
the  certificate.  —  There  was  another  objection  at  bar,  but  not  re- 
lied on  i  that  it  does  not  appefff  but  that  the  husband  may  be  living^ 
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But  this  the  Court  will  not  presume.      If  he  be  living,  they 
must  remove  him  after  to  his  family.      And  both  the  orders  were 
confirmed. 
A  hiring  may  Rex  v.   St^  Andrews^  Holboniy    H.  24?  Geo.  S.      2  Bottf  289. 

*«JVP  «»>«-  1  NoL  P.  L.  419.  421.  428.  This  case  was  first  brought  be- 
^^l^f^^*  fore  the  Court  in  Trinity  term,  2S  Geo.  8.  and  then  stated  as 
inent  maj  be  foUows  :  The  pauper  WHiiam  More^  his  wife  and  children,  were 
gained  by  a  ser-  removed  from  St.  Andretv%  Holbom^  to  Aston  juxta  Bridxoorthj 
Tice  under  it  in  in  the  parish*  of  Great  Bridxvorth,  in  the  county  of  Chester.  The 
^  ^^^^  ^  A  "^^^^^^  quashed  the  order,  and  stated  that  the  pauper  William 
tf  the  master"  More  was  bom  in  Aston  juxta  Bridxaorth  ;  and  being  settled  there 
and  serrant  be  &bout  1760,  became  a  yearly  hired  servant  to  Mr.  Squire^  an  at- 
at  a  watering,  torney  in  FumivaVs  Inn^  London,  with  whom  he  lived  about 
place  during  eight  years.  The  usual  place  of  Mr.  Squire's  residence  was  jpiir' 
t^  ^^  ^^'^^^'^  ^^^>  ^^^  ^^  ^^^  frequently  to  ^o  to  Bath  for  his  health, 
ment  wi]rbe~  ^^^^  ^be  pauper  always  accompanied  him.  His  stay,  on  those 
gained  there.      Occasions,  was  sometimes  four  or  five  montlis  together.     He  was 

always  in  lodgings  there,  and  generally  'on  the  South  Paradty  in 
th'e  parish  of  <$/.  James's  in  Bath.    During  the  latter  part  of  the 
eight  years,  that  is,  during  the  last  three  years,  Mr.  Squire,  re- 
sided rather  more  at  Bath  than  at  Fumival*s  Inn  ;  and  the  last 
time  the  pauper  was  at  Bath  with  him,  Mr.  Squire  B^&ycd  several 
months  in  his  usual  lodging  on  the  South  Parade.    The  pauper 
quitted  Mr.  Squire's  service  in  May,  1768,  having  resided  about 
four  months  previous  thereto,  that  is,  from  the  Christmas  pre* 
ceding,  in  Fumival's  Inn  :  that  Fumival's  Inn  is  an  extra-paro- 
chial place :   and  that  the  pauper  had  done  no  act  to  sain  a 
settlement  since  he  left  Mr.  Squtre.     A  doubt  arising  on  we  ar- 
gument, whether  a  removal  might  not  be  made  to  Furnvwd's  Jmij 
the  case  was  sent  to  be  re-stated,  and  now  came  back  wiA  this 
addition,  that  Fumival's  Inn  was  no  town^p  or  viU  within  the 
meaning  of  the  13  &  14  C  2.  c.  12.  and  that  no  removal  had 
ever  been  made  to  it.  —  Ld.  Mansfield  C.  J.  It  now  appears  diat 
Fumival's  Inn  is  not  a  Vill  within  stat.  IS  &  14  Car.  2.  c.  12.  The 
hiring  there  lays  the  foundation  fw  a  settlement,  but  none  can  be 
gained  there.    You  must  lode  back  to  the  last  place  except  Fkr^ 
nival's  Inn^  where  forty  da3rs  were  served;  that  place  is  Bath; 
and  it  being  now  settled  that  settlements  may  be  gained  at  water- 
ing places,  the  settlement  was   gained   there,   notwithstanding 
the  Scarborough  case.    Therefore  the  order  of  sesstona  imist  be 
confirmed.       ^ 
Rcndenoe  of  a        -'^  ^*  ^^^  EtLston,  Easter  term,  14  Geo.  8.  Burr.  8.  C.  Tr4. 
yearij  lerrant     2  Bolt,  9S5.  1  Nol.  P.  L.  428.  —The  pauper  about  the  latter  end 
with  hiimaiter   of  August,  1768,  was  hired  as  a  covenant-servant  lor  a  year,  to 
ataMa^batfaing  |;^  reverend  Mr.  Robinson^  who  then  resided  «t  his  house  at  Bath 
dm  wUl^-    Eastony  as  his  only  place  of  g^eral  residence.    He  ent^^d  ofion 
feraiettlament.  ^^^  service,  and  served  the  year  and  some  months.     He  served 

the  €nt  part  of  the  year  at  Bath  Easton,  bat,  about  the  latter 
end  of  April,  1764,  he  attended  Mr.  Robinson  with  the  rest  of 
his  family  to  Exmouth,  where  Mr.  -RoUnson  went  for  sea4Mttfaing. 
Mr.  Robinson  hired  by  1^  week,  at  foivteen  or  fifteen  afaillin« 
%y  the  week,  the  wh<rfe  of  a  snudl  lodffiBg<»hoase  at  ExmoM, 
wiiioh  belonged  to  an  innkeeper,  who  kept  it  ready  fiKiiiriied 
«oMy  46r  the  purpose  ef  letUng  k  to  strangOTS :  n  which  he 
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stayed  for  the  space  of  ten  weeks;  during  the  whole  of  which  Readmoe. 
time  the  pauper  served  him  there.  Mr.  Ao^fn^on  then  hired,  by  R.  ▼•  B«di 
the  week,  lodgings  in  another  house  in  Exmouthy  being  obliged  Ecstoik 
to  quit  the  former  on  account  of  its  being  engaged  to  a  lady  and 
her  niece  from  Lpndony  who  came  to  Exmouih  for  the  same  pur- 
pose of  sea-bathins.  He  stayed  at  the  last  mentioned  lodgmgs 
and  the  pauper  wiui  him  for  the  space  of  two  months,  except  an 
absence  of  about  three  weeks  on  an  excursion  into  Kentt  where 
the  pauper  attended  him :  afler  which  he  returned  to  Exmouthy 
and  the  pauper  with  him,  who  continued  in  his  service  at  Ex' 
month  till  his  master  discharged  him,  just  before  his  leaving  that 
place,  and  returning  to  his  said  residence  at  Bath  Enston :  which 
was  when  he  gave  up  the  lodgings  last  mentioned,  at  the  expira- 
tion of  the  said  space  of  two  months.  Exmouih  is  a  place  gene- 
raHy  resorted  to  by  persons  from  Exeter  and  London  for  sea- 
batning :  but  merchants  also  resort  to  it  from  Exeter  as  to  a  vil« 
lage.  Ld.  Mansfield  C.  J.  delivered  the  unanimous  opinion  of  the 
Court,  that  the  pauper's  settlement  was  at  Exmouih,  This  was  a 
common  hiring  for  a  year :  there  is  nothing  particular  in  it.  And 
in  the  case  of  a  common  hiring  for  a  year,  a  service  with  the 
master  gains  a  settlement  to  the  servant  in  the  place  where  the 
last  forty  days  of  such  service  were  performed.  Here  the  ser- 
vice with  the  master  for  the  last  forty  days  ended  at  Exmouih. 
There  was  no  continuance  of  service  with  the  master  after  the 
master's  return  to  Baih  Easton.  In  the  case  of  Alton  v.  Ehe* 
thamf  there  were  manv  particular  circumstances ;  the  servant  was 
bom  at  Elvetham,  under  a  certificate  from  Alton  ;  and  could  not 
gain  a  settlement  there  by  his  original  hiring  and  service  in  that 
place ;  nor  without  a  discontinuance  of  it,  and  a  new  subsequent 
niring.  But  no  discontinuance  ever  happened  in  that  case ;  the 
service  did  not  end  at  Scarborough  •*  it  continued.  The  servant 
at  Scarborough  proposed  a  new  agreement  for  another  year,  his 
master  said,  it  would  be  time  enough  when  they  returned  home 
to  Elvetham^  whereupon  the  servant  continued  on,  for  about  six 
weeks,  until  they  returned  to  Elvetham;  when  he  was  again 
hired  by  his  master  for  a  third  year,  and  served  it  out  at  Elvetham^ 
and  continued  in  his  master's  service  for  seven  years  more  in  El- 
vetham, So  that  it  was  a  continuation  of  the  original  hiring ;  the 
contract  did  not  end  at  Scarborough,  The  question,  thererore,  in 
that  case  was,  whether  serving  his  master,  who  resided  at  Scar^ 
borough  as  a  sojourner,  for  about  forty  days«  should  gain  the 
servant  a  settlement  there,  when  his  former  hiring  at  Elvetham 
was  not  discontinued,  nor  ended  at  Scarborough^  but,  on  the  con- 
trary, continued  and  went  on  until  and  after  their  return  to  the 
master's  general  residence  at  Elvetham  ;  but  that  case  does  not 
lay  it  down  generally,  that  no  servant  can  gain  setdements  v^ 
places  where  people  go  to  drink  waters,  .thouffh  they  serve  their 
masters  or  mistresses  there  for  forty  da^s,  if  it  does,  it  is  wrpng; 
foT^no  such  general  rule  ought  to  be  laid  down.  We  are  all  of 
opinion  that  this  servant  who  went  with  his  master  to  this  place, 
and  served  him  there  for  the  last  forty  days  of  his  service,  which 
ended  at  this  place,  and  was  not  at  all  continued  at  any  further 
time  or  place,  is  legally  settled  there  by  serving  the  last  forty 
days  at  It.  —  JViUes  J.  strongly  declared  his  assent  to  this  opinion; 
and  added,  that  he  hoped  it  would  be  understood,  that  serving  a 
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Betidence.         mastet  fort)r  days  at  a  public  place  gains  a  senrant  a  settlement  at 

that  public  place. 
Tbe servant  RexY.  WhitechapeU  E.  \\  Geo,  1.     2  Sess.  Ca.  114.   Fol,  146. 

need  not  lodge    g  Botty   275.      A  person  was  hired  for  five  years  to  work  at  a 
h*ouse  "****'  *    glass-house  in  fVhitechapel,  at  the  rate  of  10^.  a-week ;  but  never 
^*'"*'  lodged  with  his  master  m  the  house  at  any  part  of  the  time,  but 

at  another  house  in  the  parish. —  By  the  Court :  he  has  gained  a 
settlement  there :  for  bemg  hired  to  serve  above  a  year,  and  hav- 
ing served  and  resided  in  the  same  parish  pursuant  to  such  hiring, 
he  hath  fully  complied  with  the  statute,  and  it  is  not  materia! 
where  he  lodged,  so  that  it  were  within  the  parish. 
Where  a  person  Rex  v.  Hedsor,  T.  IS  Geo.  S.  Cald.  51.  2  BoUy  287-  1  Nol* 
during  his  ser-  p.  /,,  428.  Removal  from  Little  Marl&m  to  Hedsor.  The 
^xul  d^en^l^ses  P®^P^^  ^^  hired  for  a  year  to  Lord  BostdUj  and  served  him 
t^th  hiswife f^  ^^  gardener  for  several  years  in  the  the  parish  -of  Hedior; 
the  last  forty  ninety-five  days  before  the  end  of  the  4th  year^  he  married  a 
days,  in  another  woman  of  the  parish  of  Little  MarlotVy  and  from  the  time  of  his 
parish  than  mam'^e  until  the  end  of  that  year's  service  he  lodged  with 
******  i^'oCT*  ^*®  ^  '^^  Little  Marlow  forty  nights,  but  not  successively,  but 
formed,  be  ^^^  ^^^  lodge  for  forty  nights  elsewhere  afler  his  marriage, 
nevertheless  It  did  not  appear  that  Lord  Boston  had  any  property  in  L&le 
gains  a  settle-  MarlotOy  nor  where  the  pauper  lodged  the  last  night  of  the  year's 
ment  in  the  service  in  which  he  married.  It  appeared  that  he  did  not  see 
Kdff  Y*ji  *  Lord  Boston  within  that  year  in  which  he  married,  nor  bad  any 
thi^  though  the  consent  to  be  absent  those  forty  nights ;  and  that  he  never  per- 
master  did  not  formed  any  service  in  Little  Marlow  on  account  of  his  master ; 
know  where  he  that  ^e  continued  to  serve  Lord  Boston  several  years  after  his 
^^^^i^  marriage.  —  Order  confirmed  by  sessions.  —  Dunning  contended 

in  support  of  these  orders,  that  the  inclination  the  Court  had  al- 
ways shewn  in  favour  of  settlements  need  not  be  indulged  in  this 
case,  as  the  servant  gained  a  settlement  by  the  first  year's  ser- 
vice. Formerly  it  was  questioned  whether  the  service  ought  not 
to  be  in  the  same  house ;  and  though  it  was  thought  sufficient  if  in 
the  same  parish,  yet  it  had  since  been  holden,  diat  if  a  servant 
continued  forty  days  in  a  parish  in  his  master's  service^  the  reason 
he  gained  a  settlement  by  the  forty  days  was,  his  coming  into 
such  parish  Uiitk  his  master ;  and  that  the  Court  would  not  permit 
the  servant  to  gain  a  settlement  where  his  master  had  no  property, 
and  without  his  consent  or  knowledge,  and  clandestinely  vnth  re- 
spect to  his  master,  and  in  firaud  of  the  parish,  who  might  not 
know  where  he  slept,  and  therefore  could  not  remove  nim.  — 
WaUaccy  in  reply,  cited  a  variety  of  cases  to  shew  that  a  man  is 
settled  where  he  lodges  the  last  forty  days«  although  not  succes- 
sive ;  that  Rex  v.  Castleton  (a)  was  in  point ;  the  only  difficulty 
was,  whether  the  want  of  the  master  s  knowledge  could  make 
any  difference  ?  If  his  master's  business  were  done  as  well  as  if 
he  lodsed  in  the  family,  which  the  case  shewed  it  must  have  been, 
it  comd  make  none.  —  Ld.  Mansfield  C.  J.  the  cases  seem  to 
have  settled  it.    The  other  judges  concurred.    Orders  quashed. 

And  in  the  case  of  Rex  v.  Nympsfieldy  H*  21  Geo.  S. 
Cold.  107.  2  Botty  288.  n.  1  ^0/.  P.  L.  42S.  the  same  point 
came  in  question,  but  was  given  up  by  the  counsel  as  being  fuDy 
settled. 
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Re±  r.  Sutton,    T.    S4  Geo.  S.    5  T.  R.  657.     2  Bott,  896.  Rendmce. 
i  JVbl.  P.  X.  4>25.  ^  jFT.  Boardman,  the  pauper,  bein^  settled  in  Yearl/  seminc 
Station,  wBSy  about  Christmas^  hired  for  a  year  by  Mr.  Kerfoot  held  settled  in 
of  Grra*   Sankey,   to  serve  in  husbandry  for  7/.   IOj.   and    5f;  thep»ri«h 
more  in  case  the  master  approve^  of  his  service ;  he  continued  in  i^**^^'^''*^^ 
that  service,  until  by  the  visitation  of  Gt)d  he  was  deprived  of  his  .erved  his  ^m- 
reason  about  the  beginning  of  November  next  following,  when  his  ter  for  ten 
father  fetched  him  away  to  his  own  house  at  Boldy  and  in  two  or  months,  and 
three  weeks  afterwards  he  received  the  wages  of  7/.  lOs.  but  not  notmUic parish 
the  5*.,  and  the  father  afterwards  kept  him  at  home  as  part  of  his  {^i^jje**^^*** 
family  for  about  ten  years  in  Bold,  where  the  father  died;   the  lunatic'and* 
son   all   that   time,    as  well  as  since,   continuing  in    the  same  where  he  had 
situation.     The  sessions  on  appeal  confirmed  the  order  by  which  Hred  for  the 
he  was  removed  from  Bold  to  Sutton,  and  stated  the  above  case  K'**^**  montht 
for  the  opinion  of  the  Court  of  K.  B. — Ld.  Kenyon  C.  J.  The  cases  coata^  * 
that  have  already  been  decided  on  this  subject,  have  settled 
the  principle  on  which  our  judgment  must  proceed  in  this  case. 
As  this  is  a  removal  from  Bold  to  Sutton,  all  we  are  called  upon 
to  decide  in  this  case  is,  whether  or  not  the  pauper  be  now  set- 
tled in  Sutton  ?  and  whether  the  settlement  which  he  gained  in 
that  place,  has  or  has  not  been  superseded  by  a  subsequent  settle- 
ment? for  any  question  that  may  hereafter  arise  between  the 
parishes  of  Bold  and  Great  Sanhey,  will  not  alFect  the  case  now 
before  the  Court.     It  is  stated,  that  the  pauper  was  hired  for  a 
year  in  Great  Sankey  ;  that  he  continued  m  that  service  as  long 
as  he  was  capable  of  performing  it ;  but  that  in  the  course  of  the 
year  he  was  deprived  ot  his  reason,  and  consequently  rendered 
incapable  of  discharging  his  duty  to  his  master.    But  m  the  con- 
sideration of  questions  of  this  kmd  it  is  immaterial  whether  the 
servant's  incapacity  to  perform  his  service  proceed  from  an  in- 
fhmity  of  body  or  of  mind.    Where  indeed  the  servant  conunits 
a  crime,  the  master  may  apply  to  a  justice  to  have  him  dis- 
charged ;  but  if  no  such  application  be  made,  the  relation  of 
master  and  servant  subsists.    In  this  case  there  being  no  fault  in 
the  servant,  nor  any  application  to  a  maddtrate  to  discharge  him, 
(for  which. indeed  there  was  no  cause,)  f  am  clearly  of  opinion, 
chat  the  relation  of  master  and  servant  ccmtinued  during  the  whale 
year,  and  consequently  that  the  pauper  acquired  a  settlement  by 
chat  service.    If  he  had  recovered  his  reason  before  the  expir- 
ation ot  the  year,  the  master  might  have  been  compelled  to  re- 
ceive him  a^aln  into  his  house,    it  was  said  by  Ld.  Mansfield,  in 
Ret  V.  Ckrutchurch,  {a)  that  the  absence  of  the  servant  on  account  (a)  Burr.  S.  C. 
of  siekness  will  not  prevent  his  gaining  a  settlement,  and  that  it  is  ^^^* 
immateiial  whether  or  not  such  alisence  happen  in  the  middle  or 
at  the  end  of  the  year.     With  regard  to  Rex  v.  Sharrington. 
chough  it  was  not  argued,  it  appears  that  the  Court  exercised 
their  judgment  upon  it,  and  I  subscribe  to  the  doctrine  of  it. 
These  observations  are  sufficient  to  dispose  of  this  case ;  but 
there  is  anod^er  question  behind,  and  as  probably  the  magistrates 
below  will  be  called  upon  to  make  another  order,  I  will  beg  to 
say  a  few  words  upon  it  for  the  sake  of  their  information.    That 
question  is,  whether  supposing  the  pauper  gained  a  settlement  by 
reason  of  his  service  with  Kerfbot,  ne  is  settled  in  Gteat  Sankey^ 
the  patisih  where  the  master  lived,  and  where  the  service  was  In 
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JResldmce.  contemplation  of  law  performed,  or  in  Bold^  where  the  father 

Rex  V.  Sutton,    lived  and  received  his  son  for  the  last  forty  days  of  the  year.  And 

upon  this  question  I  have  as  little  doubt  as  on  the  oUier  point; 
being  of  opinion  that  the  settlement  is  in  Great  Sankeuy  where  the 
service  was  in  law  performed,  though  the  servant  did  not  in  point 
of  fact  reside  there  the  last  forty  davs  of  the  year.  In  general 
the  servant  is  settled  in  the  parish  where  he  serves  the  last  forty 
days :  but  I  consider  the  residence  with  the  father  under  these 
circumstances  as  a  residence  in  an  ho&pitaL  We  should  thwait 
our  own  feelings,  and  act  contrary  to  humanity  and  principles  of 
public  policy,  if  we  were  to  determine  that  the  father  in  this  case 
brought  a  burden  on  his  parish  by  receiving  his  son  into  his  house 
from  motives  of  tenderness  and  affection.  And  it  must  be  re- 
membered that  this  is  not  a  case  sui  generis ;  there  are  others 
that  stand  in  vari  ratione.  In  general  a  bastard  is  settled  in  th^ 
parish  where  ne  is  born,  but  if  he  be  born  in  a  gaol,  or  house  of 
correction,  his  settlement  is  in  his  mother's  parish,  And  I  think 
that  the  case  of  Rex  v.  Sharrington  goes  some  way  to  warrant  mjf 
opinion  in  this  case  ;  for  I  cannot  consider  the  pauper's  residence 
with  his  father  as  a  performance  of  service  wiui  his  master ;  he 
was  there  diverso  intuitu  in  order  to  recover  from  his  illness,  and 
not  for  the  purpose  of  serving  his  master.  I  am  therefore  clearly 
of  opinion  that  the  pauper's  former  settlement  has  been  super- 
seded by  the  subsequent  one  whiph  he  gained  in  Great  Sariei/* 
The  other  judges  concurred.  Both  orders  quashed* 
Ai  tothe  place  Rex  v.  Mildenhall,  H,  60  Geo.  S.  &  I  Geo.  4.  .3  B.  !f  A.  374. 
of  rest.  Removal  from  the  parish  of  MildenhaU  in  the  county  of  &t^^ 

to  the  parish  of  Newmarket^  All  Saints^  in  the  county  of  Con- 
bridge.  The  sessions  on  appeal,  quashed  the  order,  subject  to 
the  opinion  of  the  Court  of  K.B.  on  the  following  case:  On  the 
6rst  Mai/f  1817,  the  pauper,  being  a  single  man,  let  himself  as  a 
yearly  servant  to  Richard  Bailey  of  Mitaenhall^  in  the  county  of 
Suffolk,  and  entered  into  his  service  on  the  same  day.  Ihe 
pauper  was  employed  by  his  master  every  day  from  the  com- 
mencement of  bis  service  up  to  the  5th  of  April,  1818,  to  drive 
the  mail  cart  to  and  from  Nemnarhet  and  Mudenhall.  For  this 
purpose  he  started  every  night  from  MildenhaU  and  arrived  at 
Nexvmarkei  at  about  eleven  o'clock  in  the  evening ;  and  after 
delivering  the  bags,  &c.  which  generally  occupied  about  an  hour, 
went  to  bed  at  an  inn  in  Newmarket,  in  a  bea  hired  for  him  ex- 
clusively fpr  a  year,  and  paid  for  by  his  master.  He  slept  until 
about  four  o'clock  in  the  morning,  when  the  mail-coach  arriyed 
at  Newnarket  from  London,  and  the  pauper  used  to  get  up  and 
receive  the  MildenhaU  mail-baes,  and  drive  his  cart  baci^  to 
MildenhaU,  where  he  generally  arrived  at  about  six  o'cIocL 
He  then,  after  putting  up  his  horse,  &c.,  went  to  bed  in  a  room 
provided  for  him  in  his  master's  house  at  MildenhaU,  and  slep^ 
two  or  three  hours.  He  was  employed  during  the  rest  of  the 
day  in  MildenhaU,  as  his  master  chose,  and  sometimes,  which 
was  about  eight  or  ten  times  in^  month,  he  did  not  go  to  bed  at 
all  at  MildenhaU.  He  kept  all  his  plothes,  and  took  all  his  meals 
in  his  master's  house,  ana  the  room  and  bed  in  which  he  th^ 
slept  were  exclusively  appropriated  to  him,  and  he  considered 
that  MiVenh<;dl  was  his  home,  but  that  he  took  hiii  night's  rest 
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at  Newmarkets    He  kept  no  clothes,  nor  any  thing  else  at  Netn*   II»xo.  JMiUen. 

markety  and  other  persons  occasionally  slept  in  the  same  room   ^^^1* 

there  with  him.    From  the  5th  Aprilf  1818,  until  the  following 

1st  of  May,  he  never  drove  the  mail-c«rt  at  all,  but  lived  wholly 

in  his  master*s  service  at  MildenhalL    On  the  1st  o£  Ma^^  1818, 

he  quitted  Mr.  Baileys  service.  —^ Per  Curiam.    Here  the  pauper 

was,  by  the  nature  of  his  service,  compelled  to  wait  a  few  hours 

in  the  middle  of  the  night  for  the  return  of  the  mail.    Dunns 

that  time  he  slept  there ;  but  that  sleep  was  not  his  ordinary  and 

sufficient  rest;  for  after  he  returned  to  his  master's  house  at 

MildenkaU  he  went  to  bed  in  his  own  room,  which  was  there 

provided  for  his  exclusive  use.    He  did  not  therefore  go  to  Nevnr 

market  as  to  his  place  of  rest,  and  unless  that  were  so,'  he  could 

gain  no  settlement  there.     Besides,  it  was  for  the  respondents 

below  to  establish  affirmatively  a  settlement  in  Newmarket ;  and 

if  that  is  left  doubtful,  the  Court  will  not  quash  the  order  of 

sessions.    But  here,  in  fact,  MildenhaU  appears  to  have  been 

the  place  of  rest  of  the  pauper  during  his  service.     The  order  pf 

sessions  is  therefore  right.    Order  confirmed. 

Sect  IX.  §»tttkmmt  bp  2l:pptmtitt&bip. 

The  statutes  relating  to  the  settlement  of  apprentices  are  the 
following ;  which  I  will  first  exhibit  together  at  one  view,  and 
then  set  forth  the  judgments  of  the  Court  of  K.  B.  upon  the  seve- 
ral parts  thereof. 

Stat.  43  EUau  €.  2.  §  5.  enacts,  That  it  shall  be  lawful  for.  the  The  sututat 
churchwardens  and  (merseers,  or  the  greater  part  of  them,  by  the  *^  ^{**'  ^*  2» 
assent  of  any  two  justices  of  the  peace  aforesaid,  to  bind  any  ^'mJ'"^  ^ 
such  chudren,  as  aforesaid,  to  be  apprentices,  where  they  shall  see  nreD^esT^' 
convenient,  till  such  man-child  shall  come  to  the  age  offour'and" 
tvoenty  years,  and  such  woman^child  to  the  age  of  one^and'twenty 
years,  or  the  time  of  her  marriage  ;  the  same  to  be  as  effectual  to 
all  purposes,  as  if  such  child  were  afJuU  age,  and  by  indenture  of 
covenant  bound  him  or  her  self 

By  Stat.  51  Geo,  3.  c.  80.  after  reciting  that  whereas  by  stat.  51  G.  3.  c.  sa 
43  Elizm  c.  2.  it  is  enacted.  That  the  churchwardens  of  every  parish, 
and  four,  three,  or  two  substantial  hous^olders  there,  as  shall  be 
thought  meet,  having  respect  to  the  proportion  and  greatness  of  the. 
same  parish  and  parishes,  to  be  nominated  yearly  in  Easter  weeky 
or  wnain  one  month  after  Easter,  in  the  manner  therein  (a)  directed, 
shall  be  overseers  of  the  poor  qfthe  4ame  parish  g  and  that  it  shall 
be  lawful  for  the  said  churchwardens  and  overseers,  or  the  greater- 
part  of  them,  by  the  assent  of  two  Justices  of  the  peace,  to  btnd  the, 
children  of  such  parents  as  shaU  not  by  the  said  churchwankns 
and  overseers  or  the  greater  part  of  them  be  thought  able  to  matii* 
tain  their  children,  to  be  apprentices  :  And  whereas  in  divers  small 
parishes  two  persons  only  have  been  annually  appointed  to  act  in 
the  capacity  of  chsarshwardens  as  wM  as  overseers  of  the  poon. 
And  whereas  divers  indentures  for  the  binding  qf  parish  appren^ 
iicest  have  been  executed  and  signed  by  such  two  persons,  purport*. 


(^}  Scd  Tide.  54  Geo,  3.  c.Ol.  ante.  p.  2» 
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BeHdmce.  contemplation  of  law  performed,  or  in  Br^  jn^  pariiku  $   bat, 

Rex  V.  Sutton,    lived  and  received  his  son  for  the  last  for^^  ^een  signed  by  distinct 

upon  this  question  I  have  as  little  dov'utinet  penom  oi  overseen, 
being  of  opinion  that  the  settlement  y  ^  deemed  to  be  void  .*  it  ti 
service  was  in  law  performed,  tho>  Unding  of  parish  apprentices, 
of  fact  reside  there  the  last  ior^jedand  signed  i^  tw)  persons  onlj, 
the  servant  is  settled  in  the  p\^  the  capacity  of  churehtoardens  at 
days:  but  I  consider  the  r^^,  and  also  aU  stuA  indentures  at 
circumstances  as  a  reside^  shaU  he  considered  as  good,  valid,  ami 
our  own  feelings,  and  r/^/kid  been  executed  and  signed  by  distinct 
public  policy,  if  ^^/Jjflts,  and  distina  persons  as  overseers  of  tie 
brought  a  burden ''^>j5^^fl«/  recited  act;  anything  therein  or  » 
from  motives  of,^^y^to  the  contrary  thereof  notvoithstamUng. 
membered  thsy/^r'^ nothing  in  this  act  contained,  shall  extend  to 
that  stand  ir  '^/^any  decision  tohich  may  have  taken  place  in  ant/ 
parish  wh*-  ^/^fipecHng  the  binding  of 'any  parish  mprentice,  or 
correctly  /yf^Jany  poor  person  before  the  passing  of  this  act* 
that  t|^  ^V^^^  ^^^  determined,  that  the  stat*  51  Geo.  S.  c  8a 
^^^^/^ ^^a^^^^^  where  there  are  three  officers  only,  one  of 


/(Hv^  capacity,  was 'Held  to  be  valid,     ine  case  was  as  toi- 

J^^    f^\JleaMV9l  from  St.  Margaret* s  Leicester  to  Foxtqn  in  Lei- 
i^  i^^^re.    The  aessions  on  f4)peal  quashed  the  order,  subject 
^  ^"^^T^inion  of  the  Court  of  K.  B.  on  the  fdlowmg  Case :  Wi^ 
.. ^  m^  ^  Barker^  the  husband  of  the  pauper,  had  a  derivative  settJe- 

^^'    i^t  in  the  parish  of  Foxton,  and  was  bound  apprentice  bj  a 
^^  p^  indenture,  dated  50th  AprUy  1791,  to  Richard  WaHmrios 
^^^^  ifo^^^  Wigston.    Tbe  mdenture  witnessed,  that  Thomas  Ckof 
0gn  and  T&muts  lUffe,  churchwardens  of  Uie  parish  of  FosUm, 
0id  the  said  Thowuu  Chapman  and  Thomas  Coleman,  oveneers 
of  the  poor  of  the  said  parish,  do  put  and  place  William  Barker, 
.stpprenticef&c.     It  was  duly  allowed  by  two  magistrates,  but 
executed  by  nomas  Chapman  and  I%omas  Coleman  only.    The 
pauper's  husband  served  a  sufficient  time  under  it  to  gain  a  art- 
tlement  in  WigUon^  if  the  indenture  were  valid.    It  waa  admitted 
that  Thomas  Chapman  and  Thomas  lUfft  were  the  two  churdi* 
^wardens  of  Foxton^  at  the  time  when  the  same  Thomas  Chapsus 
and  Thomas  Coleman  were  appointed  overseers  of  the  poor,  and 
that  these  peraims  were  the  officers  of  the  pariah  in  tbe  jar 
comprehendiBg*  the  80th  AprU  1791,  the  day  on  which  the  in- 
■:diBiiupa  was  eaiecuted.    The  question  was,  whether  the  indentiire 
wraa  valid  or  not?  —  Aftw  argumeBt  Aibott  C.  J.  said,  tfais  ict 
of  parfiament  waa  a  remedial  act,  and  oiwht  therefore  to  receive 
•a  liberal  caoMtnietion;  and  I  do  not  think,  that  in  holding  ^ 
tlM  case  ia  witbin  it,  we  put  any  forced  conatniction  upon  io 
•pro^ona.    This  caae  ia  deariy  within  the  miachief  of  w^ 
and  I  think  wichin  the  lair  meaning  of  the  wofda  by  which  it  i> 
•remedKecL    I  am  therefore  of  opinion,  that  Ike  51  Geo.  9>  ^^ 
eatcnda  net  only  to  caaea  where  hoik  Ike  pariah  officen  ^j*f 
douMe  capacity,  bat  to  dioae  also  where  only  one  of  theoi  is  '^ 
that  aituation.  The  deciaion  of  ihe  seaaiona  waa  dierefore  rigbt.— 
Bayley  J.  Thia  act  was  passed  almoat  immediately  after  tbe  deter- 
xnmation  of  thia  Court  in  Rex  v.  All  Soiafo,  Derby.   19  East,  l^ 


of  rest. 


■^ 
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'^xdj  one  of  the  officers  acted  In  a  double  capachj, 
^/  dj  the  inconTenienoee  reeultlng  from  that  decision 

tb.   ^  passed :  I  think  it  is  not  a  forced  construction 

'  V-  "oiitted  that  its  provisions  include  the  case  of 

.  K  ^^old  that  they  also  extend  to  a  case  of  a 

'    ^y.  ''cer  only,  —  Order  of  sessions  confirmed. 

;    A  Margarei^s  Leicestery  2B.Sf  A^  900. 

'  ^  ^       ^       ^.  c.  107.  after  reciting  that  whereas  hy  54  O.9.  c  lot. 
^  4  enacted,  that  it  shall  be  lawful  for  the 

JL  overseers  of  the  poor  of  any  parish,  or  the 
.nam,  by  the  asseflt  of  two  Justices  of  the  peace^ 
woildren  of  such  parents  as  shall  not  (by  the  said 
.dens  and  overseers  or  the  greater  part  of  them)  be 
uc  able  to  maintain  their  children,  to  be  apprentices:  And 
^reas  divers  parishes  contain  within  themselves  several  town- 
ihips,  hsmletSy  or  chapelries,  each  of  which  separately  maintains 
its  own  poor :  And  whereas  in  such  parishes  the  churohwardens 
are  for  the  most  part  sworn  into  their  offices  as  churchwardens 
of  the  whole  parish,  although  in  truth  and  in  fact  they  act  as 
churchwardens  of  the  separate  townships,  hamlets,  or  cnapelries. 
therein  contained :  And  whereas  divers  indentures  for  the  bind- 
ing of  parish  apprentices,  have  heretofore  been  signed  and  exe- 
cuted by  a  person  or  persons  styling  himself  or  themselves,  and 
stated  in  such  indentures,  to  be  churchwarden  or  churchwardens, 
chapelwarden  or  chapelwardens,  of  the  township,  hamlet,  or  cha- 
peliy,  binding  such  poor  apprentices :  And  whereas  such  person 
or  persons  have  not  been  sworn  into  the  office  of  churchwarden 
or  chapelwardens  of  such  township,  hamlet,  or  chapelry,  but  of 
churchwarden  of  the  paririi  wherein  such  township,  hamlet,  or 
chapelry  is  contained ;  it  is  enacted,  tlmt  all  indenturgs  for  the  in^imniKf 
binding  of  poor  dpprenjices,  which  have  been  heretofore  signed  muds.Talid* 
and  executed,  or  which  shall  hereafter  be  signed  and  exe«  altbough  th* 
cuted  by  a  person  or  persons,  who  at  the  tijne  of  his  or  their  ^"*]J["'^*°* 
signing  and  executing  such  indenture,  acted  as  chwrck'marden  or  ^'^^"^ 
churchwirdensy  chapelwarden  or  chapelwardens,  of  the  township, 
^^^et,  or  chapelry,  binding  such  poor  apprentice,  shall  be 
deemed  and  taken  to  be  as  good,  valid,  and  effectual,  as  if  the 
same  had  been  signed  and  executed  by  a  person  or  persons 
actually  sworn  into  the  office  of  churchwarden  or  chapelwarden 
of  8uch  township,  hamlet,  or  chapelry :  I^ovided  always,  that 
such  person  or  persons  shall  have  been  duly  sworn  mto  the 
office  of  churchwarden  of  the  parish  wherein  the  township,  ham- 
let, or  chapelry,  iMnding  such  poor  apprentice,  be  contamed,  or 
into  the  criSce  of  churchwarden  or  cfaf^elwarden  of  such  town-. 
sJiipt  hamlet,  or  chapelry. 

§  2.  Enacts,  that  all  indentures  for  the  binding  of  poor  appren-  Sndi  indmi- 
tices,  which  shall  have  been  heretofore  signed  and  executed,  or  turn  to  be 
which  may  hereafter  be  signed  and  executed  by  the  overseers  ^*^"j["?], 
^f  the  poor  of  any  township,  hamlet,  chapelry,  or  place,  and  the  ^Jj^eera^the 
churchwarden  or  churchwardens,  chapelwarden  or  chapelwardens,  ^^^^  ofuiy 
acting  for  or  appointed  in  respect  of  suoh  totonship^  kandet,  chC'  townihipi  te» 
T^ffy,  or  place,  or  the  major  part  of  them,  shall  be  deemed  and 
taken  to  be  as  good,  valid,  and  effectual  as  if  the  said  indentures 
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A  0.&  c.  aa    j^^  iQ  ie  the  ckurchtnardens  and  overseers  of  sudi  parishes ;  huiy 

by  reason  thai  the  said  indentures  have  not  been  signed  by  distinct 
persons  as  churckmardens  and  other  distinct  persons  as  overseerSf 
such  indentures  have  been  or  may  be  deemed  to  be  void:  it  is 
^^  enacted,  that  aU  indenture*  f<n-  ti^  Unding  of  paruk  apprentices, 
beretofore  been  **^**^*  ^^^  ^^"  heretofore  executed  and  signed  by  tooo  persons  only, 
■igoed  by  two  octing,  or  purporting  to  act  in  the  capacity  of  churchtoardens  as 
penons  onlj,  %»eU  as  of  overseers  of  the  poor,  and  also  au  such  indentures  as 
>*^og  «s  shall  hereafter  be  so  signed^  shall  be  considered  as  goody  vaUdy  and 

^urchwardent  ^ffectualy  as  if  the  same  had  been  executed  and  signed  by  distinct 
to  be^vSil"*     prions  as  churchwardens^  and  distinct  persons  as  overseers  of  the 

poor^  according  to  the  said  recited  act ;  any  thing  therein  or  in 

any  other  act  contained  to  the  contrary  thereof  nottpUhstamling. 

Act  not  to  ^  ^  Provides^  that  nothing  in  this  act  contained^  shall  extend  to 

Dri^dedtton     ^  ^teay  or  alter  any  decision  which  may  have  taken  place  in  any 

in  any  court.       court  of  laxOf  respecting  the  binding  of 'any  parish  apprentice^  or 

the  settlement  of  any  poor  person  before  the  passing  of  this  act, 
Rei  V,  St.  Mtf.      It  has  recently  been  determined,  that  the  stat.  51  Geo.  S.  c  80. 
*"*fiai^*?'  extends  to  parifthea  where  there  are  three  officers  only,  one  of 
"tn^      .  &  A.   y^Yiom  acts  as  churchwarden  as  well  as  overseer ;  and  therefore. 
The  statnte        ^^  indenture  si^ed  by  two  narish  officers,  one  of  whom  acted  in 
51  G.SL'c.  sa    ft  double  capacity,  was 'held  to  be  valid.    The  case  was  as  fol- 
estendstopa-     lows:  Removal  from  St*  Margaret^ s  Leicester  to  Foxton  in  Lei- 
«iibes  where      •  cestershire*    The  sessions  on  appeal  quashed  the  order,  subject 
^^arediree    to  the  opinion  of  the  Court  of  K.B.  on  the  following  Case :  Wil- 
oM^wbraa       ^^  Barker ^  the  husband  of  the  pauper,  had  a  derivative  aettle- 
acts  as  cbufch.    ^^'^^  ^  ^^  parish  of  Foxton,  and  was  bound  apprentice  by  a 
warden  as  well    parish  indenture,  dated  80th  Aprils  1791,  to  Richard  WarburUm 
^  ofOTMcr.         of  Great  Wigston.    The  indenture  witnessed,  that  Thomas  Chap- 
man and  Thomas  lUjffe^  churchwardens  of  Uie  parish  of  Foxtosh 
and  the  said  Thomas  Chapman  and  Thomas  Coleman^  overseers 
of  the  poor  of  the  said  parish,  do  put  and  place  JVilliam  Barkery 
•iq^prentice,  &c.     It  was  duly  allowed  by  two  magistrates,  but 
executed  by  Thomas  Chapman  and  Thomas  Coleman  only.     The 
pauper's  husband  served  a  sufficient  time  under  it  to  gam  a  set- 
tlement in  Wigstony  if  the  indenture  were  valid.    It  was  admitted 
that  Thomas  Shopman  and  Thomas  11^  were  the  two  church- 
5»ardens  of  Foxton^  at  the  time  when  the  same  Thomas  Ckt^man 
and  Thomas  Coleman  were  appointed  overseers  of  the  peor,  and 
that  these  penons  were  the  officers  of  the  parish  in  the  year 
cemprehendmg  the  80th  April  I79I9  the  day  on  which  the  iiH 
'deBinre  was  «iecuted.    The  question  was,  whether  the  indeBtnre 
^was  valid  er  neC?-— After  argument  Abbott  C.  J.  said,  this  act 
o#  jparhament  was  a  remedial  act,  aad  ouskt  therefore  to  receive 
8  Mberal  coastruction ;  and  I  do  not  thinK,  that  in  holding  that 
dris  case  is  witbni  it,  we  put  any  finrced  construction  apon  its 
proviaioiis.    TUa  case  is  deariy  widiin  the  mischief  of  the  act, 
and  I  think  wichin  the  fait  meaning  «f  the  words  by  whidi  it  is 
•remedied.    I  am  therefore  of  opinion,  that  the  51  Geo*  8.  c  80. 
extends  net  only  to  cases  where  both  the  parish  officers  met  its  m 
dosMe  capaeOy^  bat  to  those  also  where  only  one  of  than  is  in 
that  situation.  The  decision  of  ihe  sessions  was  therefore  right.  — 
Bayley  J.  This  act  was  passed  almost  immediately  after  the  deter- 
mination of  this  Court  in  Rex  v.  Ml  Saints^  Derby.  18  East,  145. 
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And  there  onl j  one  of  the  oiBcera  acted  In  a  double  oapadtf. 
It  was  to  remedy  the  inconyenienoes  resulting  from  that  decision 
that  the  act  was  passed :  I  think  it  is  not  a  forced  construction 
of  it,  (when  it  is  admitted  that  its  provisions  include  the  case  of 
a  double  defect,)  to  hold  Ihat  they  also  extend  to  a  case  of  a 
defect  in  one  parish  officer  only. — Order  of  sessions  confirmed; 
Rex  V.  Inhabitants  of  St.  Margaret* s  Leicester^  2B,Sf  A.  900. 

And  by  stat.  54  Geo.  S.  c.  107*  after  reciting  that  whereas  by  54  O.9.  c  lot. 
Stat.  43  EUz.  c.  9.  it  is  enacted,  that  it  shall  be  lawful  for  the 
churchwardens  and  overseers  of  the  poor  of  any  parish,  or  the 
greater  part  of  them,  by  the  asseflt  of  two  justices  of  the  peacOi 
to  bind  the  children  of  such  parents  as  shall  not  (by  the  said 
churchwardens  and  overseers  or  the  greater  part  of  them)  be 
thought  able  to  maintain  their  children,  to  be  apprentices :  And 
whereas  divers  parishes  contain  within  themselves  several  town* 
ships,  hamlets,  or  chapelries,  each  of  which  separately  maintains 
its  own  poor :  And  whereas  in  such  parishes  the  churchwardens 
are  for  the  most  part  sworn  into  their  offices  as  churchwardens 
of  the  whole  parish,  although  in  truth  and  in  fact  they  act  as 
churchwardens  of  Uie  separate  townships,  hamlets,  or  chapelries. 
therein  contained :  And  whereas  divers  indentures  for  the  bind- 
ing of  parish  apprentices,  have  heretofore  been  signed  and  exe- 
cuted by  a  person  or  persons  styling  himself  or  themselves,  and 
stated  in  such  indentures,  to  be  churchwarden  or  churchwardens,- 
chapelwarden  or  chapelwardenS)  of  the  township,  hamlet,  or  cha- 
pelry,  binding  such  poor  apprentices :  And  whereas  such  person 
or  persons  have  not  been  sworn  into  the  office  of  churchwarden 
or  chapelwardens  of  such  township,  hamlet,  or  chapeky,  but  of 
churchwarden  of  the  parish  wherein  such  township,  hamlet,  or 
chapelry  is  contained ;  it  is  enacted,  tliat  all  indentures  for  the  in^imniKf 
binding  of  poor  dpprenjicesy  which  have  been  heretofore  signed  muds  .valid, 
and  executed,    or  which  shidl   hereafter  be   signed  and  exe-  although  th» 
cuted  by  a  person  or  persons,  who  at  the  tijne  of  his  or  their  ^"'^i!?*^*™* 
signing  and  executing  such  indenture,  acted  as  chwrckwarden  or  Jj^iZ^""* 
churckmardensy  chapelwarden  or  chapelwardens,  of  the  township, 
hamlet,    or  chap^ry,  binding  such   poor  apprentice,   shall  be 
deemed  and  taken  to  be  as  good,  vahd,  and  effectual,  as  if  the 
same  had  been  signed  and  executed  by  a  person  or  persons 
actually  sworn  into  the  office  of  churchwarden  or  chapelwarden 
of  such  township,  hamlet,  or  chapelry:  Provided  always,  that 
such  person  or  persons  shall  have  been  duly  sworn  mto  the 
office  of  churchwarden  of  the  parish  wherein  the  township,  ham- 
let, or  chapelry,  binding  such  poor  apprentice,  be  contamed,  or 
into  the  office  of  churchwarden  or  chapelwarden  of  such  town-, 
ship,  hamlet,  or  chapelry. 

§  2.  Enacts,  that  all  indentures  for  the  binding  of  poor  appren-  Soch  indmi- 
tices,  which  shall  have  been  heretofore  signed  and  executed,  or  torn  to  be 
whidi  may  hereafter  be  signed  and  executed  by  the  overseers  ^'"^'f**?" 
of  the  poor  of  any  township,  hamlet,  chapelry,  or  place,  and  the  ^JjJeerarfthe 
churchtoarden  or  churchwardens,  chapelwarden  or  chapelwardens,  ^^^^  of  any 
acting  for  or  appointed  in  respect  of  such  townshtv^  hamlety  cha^  towmhip,  te* 
pelrjff  or  place,  or  the  major  part  of  them,  shall  oe  deemed  and 
taken  to  li^  as  good,  valid,  and  effectual  as  if  the  said  indentures 
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had  been  signed  aad  executed  by  such  overseers  and  the  church- 
wardens of  the  parish  wherein  such  townshipi  hamlet,  chapehy, 
or  place  is  situate,  or  the  major  part  of  them. 

§  S»  Provides  that  nothing  herein  contained  shall  be  construed 
to  alter,  impeach,  or  affect  the  seHlement  of  any  person,  for  whose 
removal  any  order  of  justices  shall  have  been  duly  made  before 
the  passing  of  this  act. 

But  by  Stat.  S  J^.S.  r.  11.  {  8.  it  is  enacted,  That  if  any  person 
$hall  be  bound  an  apprentice  oy  indenture^  and  inhabit  in  any  town 
or  parish f  such  binding  and  tnhabiUUion  shall  be  adfudged  a  good 
settlement,   ^ 

By  stat«  12  Ann.  st.  1«  c*  18.  §  %  If  any  person  shall  be  an  ap- 
prentice bound  by  indenture  to  any  person  who  did  oome  into 
or  shall  reside  in  any  parish,  townslup,  or  place,  bv  means  or 
licence  of  a  certificate,  and  not  afterwards  having  gained  a  legal 
settlement  in  suoh  parish,  township,  or  place ;  such  apprentice, 
by  virtue  of  such  apprenticeship,  indenture,  or  binding,  shall  not 
gain  any  settlement  m  such  narish,  township,  or  place ;  but  every 
such  apprentice  shall  have  his  settlement  m  such  parish,  town- 
ship, or  place,  as  if  he  had  not  been  bound  apprentice  to  such 
.  person* 

And  by  stat.  9  &  10  fT.  c.  11.  it  is  enacted,  '<  That  no  person 
or  persons  tuhatsoeverj  tvho  shall  come  into  any  parish  by  any  such 
certificate  as  aforesaid^  shall  be  adjured  by  any  act  miatsoever  to 
have  procured  a  legal  settlement  in  such  parish,  unless  he  or  they 
shall  really  and  bona  fide  take  a  lease  of  a  tenement  of  the  value 
of  ten  poundSf  or  shall  execute  some  annual  office  in  such  parish^ 
being  legally  placed  in  such  office. 

By  Stat.  8  Ann.  c.  9.  §  82.  The  master  shall  pay  a  du^  of  6^. 
for  every  20f .,  for  every  sum  of  SOI.  or  under,  and  Is.  ror  every 
20f .  for  every  sum  amounting  to  more  than  M.  which  shall  at 
any  time  be  given,  paid,  contracted,  or  agreed  for,  with  or  in 
relation  to  every  clerk,  apprentice,  or  servant,  which  shall  be  put 
to  any  master  or  mistress  to  learn  any  professicm,  trade,  or  em- 
ployment, and  proportionably  for  greater  or  lesser  sums :  the 
said  duty  to  be  paid  by  the  master  or  mistress. 

By  §  34.  liie  duties  are  to  be  transmitted  to  the  receiver  gaie- 
ral  of  stamp  duties.  • 

By  §  85.  The  full  sum  of  money  received,  or  in  anywise  di- 
rectly or  indirectly  given,  paid,  agreed,  or  contracted  for  during 
Uie  term  aforesaid,  with  or  in  relation  to  every  such  clerk,  ap- 
prentice, and  servant  shall  be  truly  inserted  and  written  in  wotSU 
at  length  in  the  indenture:  and  the  indenture  shall  bear  date 
upon  tne  day  of  the  signing,  sealing,  or  other  execution  of  the 
same. 

By  §  86.  One  stamp  shall  denote  the  payment  of  the  ^*  duty^ 
The  other  of  the  \s.  duty. 

By  §  87.  The  indentures  shall  (at  the  option  of  the  party  cob- 
cernedf)  be  brought  or  sent  either  to  the  head  office,  or  to  some  of 
the  stamp  collectors,  within  two  months  after  the  date,  signing,  or 
execution  thereof;  and  on  producing  the  same,  the  duties  shall 
be  paid  :  if  to  the  receiver-general,  then  the  indenture  shall  be 
stamped :  and  if  to  the  collector,  he.  shall  indorse  thereon  a  receipt 
for  the  monies  paid,  in  words  at  length,  bearbg  datethe  day  on 
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which  such  payment  shall  be  made,  and  shall  subscribe  his  name  s  An.  c  9. 
thereto,  and  delirer  it  back  to  the  brineer  thereof. 

By  j  88.  For  the  purpose  of  stampmg,  the  indentures  shall^ 
inthin  fifty  miles  of  the  w^kly  bills  of  mortality,  he  brought  to  % 

the  head  office  within  three  months ;  and  at  a  greater  distance, 
irithin  six  months. 

By  §  39.  If  the  indentures  have  not  the  full  sums  as  aforesaid, 
inserted  as  aforesaid ;  or  be  not  stamped  or  tendered  to  be  stamped 
as  aforesaid,  they  shall  be  void. 

But  by  §  40.  Apprentices  placed  out  at  the  public  charge  of 
any  parish  or  township,  or  by  or  out  of  any  public  charity,  are 
exempted  from  the  duty  in  respect  of  the  money  paid  with  such 
^prentice,  (a) 

And  by  §  45.  Where  Any  thin^  or  things,  not  being  lawful 
money  of  G.  B,y  shall  directly  or  mdirectly  be  given,  assigned, 
coD?eyed,  delivered,  contracted  for,  or  secured,  to  or  for  the  use 
or  benefit  of  any  master  or  mistress,  with  or  in  respect  of  any 
such  clerk,  apprentice,  or  servant  for  whom  a  duty  is  chargeable 
5y  this  act ;  the  duties  hereby  mentioned  shidl  be  answered  and 
paid  for  the  full  value  or  values  of  such  thing  or  things  as  in  for- 
mercase. 

And  by  stat.  9  Ann.  c,  21.  The  former  duties  are  made  per- 
petual. 

Nat^.  In  this  kuter  acty  the  toords  or  other  consideration,  are 
tubstUutedJbr  the  words  thing  or  things,  in  thejormer  act. 

For  the  regulations  of  the  binding  of  parish  apprentices.    See  indeoture  to  b« 
Stat.  56  Geo.  3.  c.  139.  under  title  2LpfUttdltBf  Vol.  I.  iCampwL 

Upon  every  indenture  of  apprenticeship  where  a  sum  or  valde 
not  exceeding  lOl.  shall  be  given,  the  following  stamp  duties  have 
been  imposed,  viz. 

By  5  4- 6  W.S.c.2l.iS.     -    -    *    - 
9  4^10  ff^.3*c.25.§  30.      -     .    - 
12  An.  St.  2.  €.9.  §21.    -    -      - 
30  Geo.  2.  c.  la  §  1.      .... 

16  Geo.  3.  c.  34.  §  5.    -     - 

17  Gro.  3.  c.  50.  §  16.    .     .     -    * 
23  Geo.  3.  c.  58.  §  1.    .     -      *      - 

35  Geo.  3.  c.  30.  §1 

87Geo.  3.  C.90.  §1.     .... 


TotaL 

£ 

s. 

d. 

£     s.    d. 

0 

0 

6 

0 

0 

6 

0 

0 

6 

0 

0 

0 

0 

0 

6 

0 

0 

0 

0 

0 

3 

0 

0  10    0 


If  above  lOl.  is  given  more  by  37  Geo*  3. 
clll.  §1. 0  10    0 


10    0 


(a)  Met  V.  Oadby.  JS,  58  Geo,  3.   I  B,  f  ^'  ^77.    The  premium  given  by  the  In  parish  in- 

P^w  officers  upon  the  binding  out  of  a  poor  apprentice  need  not  be  set'  out  in  dentures  not 

mudeatiire  in  wordaat  length  ;  such  an  indenture  being  exempted  from  any  necessary  to 

^  ^  8  Ann.  c  9.  §  40.»  and  the  insertion  of  the  premium  being  required  for  state  premium 

"^^^tepinpofabittto  aaoeitain  Uie  amount  of  the  duty.  in  words  at 
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44  o.  a.  c.  90W       By  6tat.  44  Oeo.  3.  c.  9&  The  former  duties  mdor  tlie  care  ef 

the  commissioners  for  managing  the  duties  upon  stamped  TellaxD, 
parchment,  and  paper,  were  to  cease  and  determine  from  10th 
October^  1S04<»  and  a  new  stamp  duty  was  imposed  by  schedule  A* 
of  that  act. 

Upon  every  indenture  of  apprenticeship  where  the  sum  or 
value  given,  paid,  contracted,  or  agreed  for,  with  or  in  relation  to 
such  apprentice,  shall  not  exceed  I(tf.         •  -        £  0  15   0 

Exceeding    £  10  and  not  exceeding  £90      •        -      1  10   0 

20    -    -    -    50   -   -   2  10  0 

■  ■'■■■  I  ■  50  -  -  -  100  •  -  5  0  0 
~, 100   -    -    -   300   -   -  12  0  0 

300 20  0  0 

The  indentures  binding  poor  parish  childreD,  or 

other  children  by  piu>lic  charity,  are  exempted 
from  these  duties. 
And  a  stamp  dutj  was  also  imposed  upon  every 
assignment  of  mdenture  of  apprenticeship  (ex- 
cepting as  before)  of-        -         -         •         -        0  15   0 

48G.3.  c;  149.       By  48  Geo.  3.  c.  149-  those  previously  imposed  by  44  Geo,$. 

C.98.  are  repealed,  and  other  stamp  duties  are  imposed  upon 
apprenticeships,  viz. 

If  the  sum  of  money  or  vahie  of  the  thiuK  p&id, 
given,  assigned,  or  conveyed,  or  securea  to  be 
paid,  Sec  for  the  benefit  of  the  master  in  ren^ect  ci 
such  apprenticeship,  or  both  the  money  am  value 
of  such  thing  shall  not  amount  to£30  -  -  0  15  0 
If  to     £30  and  not  to    £50         -  -  -        1  10   0 

50      -        -        100        -         -        -  2  10   0 

-— .       100      -        -        200        -         -        -  5    0   0 

and  so  on,  increasing  6L  duty  for  every  100/.^  consideration, 

and  50/.  for  1000/.  and  upwards. 

55G.3.e.  184.       By  Stat.  55  Geo.  S.  <;.  184.   certain  stamp  duties  granted  by 

Sell,  put  ].        44  Geo.  3.  c.  98.  and  all  duties  granted  by  48  Geo.  3.  c  149.  are 

repealed ;  and  the  following  stamp  duties  are  payable  upon  in* 
dentures  of  apprenticeship. 

If  the  sum  of  money,  or  the  value  of  aay  other  matter  or 
thing  which  shall  be  paid,  gi^en,  assigned  or  conveyed,  or 
be  secured  to  be  paid,  given,  assigned  or  conveyed,  to  or  for 
the  use  or  benefit  of  the  master  or  mistress,  with  or  in  respect 
of  such  apprentice,  clerk  or  servant,  or  both  the  money 
and  value   of  such  other  matter  or  thing  shall  not  amount 

to  30/. 

If  the  same  shall  amount  to  £S0  and  not  to  £50 

■  50        -        -       100 

. — i ■  100        -        -       200 

200        -        -       300 

■  300        -        -       400 

400        -        -       500 

500        -        .       600 

600        -        -       800' 

800        -        -     1000 

1000    Of  upwards    -  ,- 


£1 

0 

0 

2 

0 

0 

3 

0 

0 

6 

0 

0 

12 

0 

0 

20 

0 

0 

25 

0 

0 

30 

0 

0 

40 

0 

0 

50 

0 

0 

60 

0 

e 
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And  wliert  there  shall  be  no  such  coorfderadoo  at  550.3.  c is^ 

aforesiud,  moving  to  the  master  or  mistresst  if  the 

indenture    or  oUier  instrument  shall  not  contain 

more  than  1080  words  -  •         •        -         £lOO 

And  if  the    same    shall    contain  more    than    that 

quantity        .....  .  .  115    0 

The  exemptions  are,   ''  of  indentures  or    other  instruments  Fuiih  inden« 
placing  out  poor  children  apprentices,  by  or  at  the  sole  charge  of  turw. 
any  public  charityy  or  pursuant  to  stat*  S2  Geo.  3.  for  the  further 
regulation  of  parish  apprentices." 

**  And  all  assignments  of  such  poor  apprentices ;  provided  A«ignments  of 
there  shall  be  no  such  valuable  consideration  as  aforesaid  given  P*"*^  appren- 
to  the  new  master  or  mistress,  other  than  what  may  have  been  **^*** 
or  shall  be  given  by  any  parish  or  township,  or  by  any  public 
•charity^ 

The  statute  IS  ^14  C.  2.  gives  power  to  remove  persons  J^  ^^  *•  * 
within  the  space  of  forty  days  after  they  come  to  reside,  but  ^["*^^*^ 
no  power  to  remove  them  after  the  said  forty  days ;  and  conse-  rtttutw. 
ouently  where  the  overseers  have  neglected  to  remove  them  for 
torty  days,  they  become  afterwards  unremovable.  The  statutes 
of  J,  2.  and  W.  3.  do  restrain  such  forty  days'  residence  to  be 
after  notice  in  writing;  but  (besides  that  smce  die  SSGeo.S. 
c.  101.  settlements  by  notice  and  residence  are  out  of  the  ques- 
tion) the  latter  clause  of  the  statute  of  W.  3.  takes  off  that 
restriction  with  regard  to  apprentices ;  and  the  reason  thereof  is, 
because  such  notice  would  be  to  no  purpose,  for  that  the  justices 
cannot,  upon  the  complaint  of  the  overseers,  remove  the  appren- 
tice from  his  master,  that  is  to  say  they  cannot  upon  complaint 
of  the  overseers  make  void  the  indenture  between  the  master  and 
his  apprentice,  by  which  the  apprentice  is  bound  to  live  with  his 
master,  and  the  master  is  bound  to  keep  him  ;  for  this  can  only 
be  done  upon  the  complaint  of  the  master  or  apprentice :  and  con- 
tinuing forty  days  unremovable  without  notice  is  the  same  thing 
as  continuing  forty  days  removable,  but  not  removed  after 
notice;  and  conseouently  the  party  hath  gained  a  settlement. 
And  it  is  possible  that  the  apprentice  may  gain  as  many  settle- 
ments as  there  are  spaces  or  forty  days  in  the  term  of  his  ap- 
prenticeship ;  and  where  he  serves  the  last  forty  days,  there  is 
his  last  settlement :  consec^uently,  he  may  gun  a  settlement  long 
before  his  master  shall  gain  one ;  as  where  his  master's  settle- 
ment shall  arise  from  executing  an  annual  office ;  or  he  may  gain 
a  settlement,  whilst  his  master  shall  gain  none,  as  when  he  resides 
upon  a  tenement  under  10/.  a-year;  and  of  consequence  the 
master  may  be  removed,  when  the  apprentice  cannot  be  re- 
moved; and  in  such  case  the  master  shall  be  necessitated  to 
apply  to  the  justices,  to  compel  the  apprentice  to  go  along  with 
him. 

Under  title  9nn(ntkrf»  Vol.  I.  are  stated  those  statutes  relating 
to  Apprentices^  which  do  not  bear  any  direct  relation  to  questions 
of  aettlcmcnt,  and  are  therefore,  for  the  most  part,  omitted  in 
tbiai^ace. 

f  JU  and  II*  of'  that  title,  shew  toAo  may  take  mprentieeSf  and 
mkm  we  tompMMe  <»  be  hemnd  cppt  em^ieesy  aeooroH^  tolhe 
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S  K-  1. 


BiniiiDg  ikiust 
be  by  inden- 
ture, parol 
binding  insuffi- 
cient. 
lNoLPX.449. 


31G.S.  e.  II. 
Person  bound 
apprentice  by 
deedy&c. 
though  not  en- 
dented,  being 
first  duly 
stamped,  is  en- 
titled to  a  set- 
tlement where 
i^iprcDtioed* 


The 
must  be  by 
deed. 


veral  statutes  rekiting  thereto.  —  The  order  in  which  this  present 
Section  will  be  treated :  will  be, 

I0  By  tokat  instrument  the  binding  shall  be* 

2.  nho  may  be  parties. 

3.  Of  the  execution  of  the  deed  of  apprenticeship, 
4*.  Of  the  timejbr  tohich  it  may  be. 

5*  Of  binding  parish  apprentices^  OTtd  allowance  by  the  jusitca, 

6.  Of  the  stamp. 

7r  Of  the  consideration  and  duty  thereon* 

8.  Of  the  contract. 

9    Of  residence. 

10.  Of  service  with  different  masters. 

11.  Of  service  under  assignment  of  the  indenture. 

12«  Ofserviaey  the  indenture  being  delivered  up  ;  {and  herein  oj 

the  delivering  up  of  parish  indentures.) 
13.  Of  evidence  relating  to  indentures  of  apprenticeship. 

1.  IBp  togat  itt^mimetit  tge  bitiWito  mufit  be. 

(As  to  the  binding  of  poor  apprentices,  see  more  particularly^ 
^t.  9pptemice0>  Vol.  1.  §  4.) 

The  S  JV.  Sf  M.  c.  11.  §  5.  requires,  in  conformity  to  5  Eliz. 
c*  4.  that  the  binding  must  be  by  indenture^  i.  e.  by  deed  in- 
dented ;  a  '*  deed  being  a  writing  sealed  and  delivered  by  the 
parties."    2  Blac.  Com.  295. 

The  5  Elit.  c.  4.  seems  only  to  refer  to  binding  infiuts,  which) 
if  done  by  deed-poll  ib  bad.     Smith  v.  Birch^  1  Bott^  528. 

Under  the  S  W.  S^  M.  c.  11.  it  was  necessary  that  Uie  instni* 
ment  should  be  actually  indented*  Rex  v.  MeUinghamy  2  BcU^ 
363.     1  Sess.  Ca.  330. 

But  Stat.  31  Geo.  2.  c.  11.  §  1.  enacts,  that  no  person  who  shall 
have  been  bound  an  apprentice,  or  who  shall  hereafter  be  bound 
an  apprentice,  by  any  deed,  writing,  or  contract,  not  indented, 
bemg  first  legally  stamped,  shall  be  liable  to  be  removed  from 
the  town,  parish,  or  place,  where  he  or  she  shall  have  been  so 
bound  an  apprentice,  and  resident  forty  days,  by  virtue  of  any 
order  of  removal,  granted  by  two  justices  of  the  peace,  of  any 
county,  riding,  division,  city,  borough,  town  corporate,  or  place; 
or  by  virtue  of  any  order  of  the  justices  at  their  general  or  quar- 
ter sessions,  by  reason  or  on  account  of  such  deed,  writing,  or 
contract,  not  being  indented  only. 

But  this  act  does  no  more  than  cure  the  want  of  indentinj^' 
The  binding  must  still  be  by  deed.  It  must  therefore  be  in  writ« 
jng  and  have  the  other  formalities  of  a  deed.  Rex  v*  Mansmant 
Burr.  S.  C.  29a      Rex  v.   Stratum,    Burr.  S.  C.  272«     1  NoL 

Rex  V.  Ditchingham,  T.  32  Geo.  3.  4  T.  R.  769.  2  Bott,  377. 
1  Nol.  P.  L.  450.  461.  The  pauper  H.  Cooky  at  eight  ^ears  of 
age,  was  placed  out  by  the  parish  officers  of  JB.  to  a  parishioner, 
under  the  following  agreement,  which  was  written  on  a  leaf  of  the 
parish  book,  togemer  with  several  other  agreements  of  the  same 
sort,  viz.  ".  August  7th,  1774.  At  a  general  parish  meeting, 
Jield  at  the  pari£  of  jB.  Uu^  day^  it  is  Bgr^  UMAFitherdm 
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take  H.  Cook  and  maintain  her  after  the  manner  of  an  apprentices 
with  washings  lodging,  clothing,  &c.  from  this  day  until  MichaeU 
mas,  1780;  R.  Fisher  to  have  201.  with  her,  and  at  the  expir- 
ation of  the  said  time  to  double  clothe  her ;  witness  my  hand, 
Rb  Fisker»*  This  agreement  was  not  stamped.  — The  Court  said, 
That  although  the  act  of  parliament  dispensed  with  the  indentures 
of  the  deed)  stiU  the  binding  must  be  by  deed. 

2.  M^  map  be  pattitfi. 

Netabury  v.  St.  Mar^s  in  Readings  H.  S  Geo.  2.  Fd.  154.  An  infant  nmf 
Andr.  S7S.  2  BoU,  863.  A  poor  boy  of  fourteen  years  of  i^e,  bind  hnnel& 
bound  himself  apprentice  for  seven  years  to  a  weaver.  It  wad 
orgti^  that  this  was  not  a  binding  according  to  the  statute,  and 
therefore  did  not  gain  a  settlement ;  and  that  the  indenture  was 
void,  because  an  infant  could  not  bind  himself.  But  by  the  Court : 
It  did  gain  him  a  settlement ;  for  an  infant  may  make  an  inden- 
ture for  his  own  benefit. 

So  also  in  Rcty.  Saltern,  E.  U  Geo.  i.     1  Bott,  613.     1  Not.  An  infant  of 
P.L.4fS2.    It  was  held  to  be  no  objection  to  the  binding,  that  eight  yews  may 
•he  party  bound  was  of  the  age  of  eight  years.     It  was  also  said  ^  bound. 
by  tne  counsel,  and  not  denied  by  the  Court,  that  unfitness  was  a 
matter  to  be  determined  by  the  sessions  on  evidence. 

So  also  in  the  following  case  of  Rex  v.  St.  Petro9  in  Dartmouth. 

i^r  i»  it  atip  objetttott  tSat  t$ie  vnAiMt  i»  an  infants 

In  Rex  V.  St.  Petrox  in  Dartmouth,  H.  31  Geo.  3.  4*  T.  R.  196.  And  the  marter 
S  Bott,  d77.     1  Not.  P.  L.  452.     The  father  of  the  pauper's  hus-  may  also  bean 
band  agreed  with  Mary  Hayne,  widow,  to  bind  his  son,  then  uifant. 
ttffed  about  eight  years,  an  apprentice  to  R.  H.  son  of  M.  H., 
who  was  then  between  the  ages  of  fourteen  and  fifteen,  and  was 
then  resident  in  his  mother's  hoQse  as  a  part  of  her  family, 
and  had  no  habitation  or  business  of  his  own.     And  it  was  ad- 
mitted by  the  bar,  and  agreed  by  the  Court,  that  this  indenture 
of  apprenticeship  was  not  absolutely  void,  on  account  of  the  in- 
fancy of  the  parties,  and  that  unless  there  were  were  some  other 
objection,  the  pauper  gained  a  settlement  by  virtue  of  the  appren- 
ticeship.   (See  this  case,  ^post,  page  390.) 

®&e  cottbitton  of  t^  master  in  tmmattrtar« 

A  female  may  be  bound  i^prentice  by  the  parish  to  a  day-ia-  The  master's 
bourer,  to  learn  housewifery ;  and  it  will  be  good,  unless  it  is  condition  is 
found  to  be  fraudulent.      Rex  v.  St.  Margarers,  Lincoln,  Burr.  «°™»««n**- 
S.  C.  728.     1  Bott,  610.     1  Nol.  P.  L.  451.    2  Nol.  P.  L.  310. 

Anon.    T.  9  Ann.    If  an  apprentice  be  bound  to  a  master  who  ^  ^^  master 
has  no  right  to  take  an  apprenUce,  yet  a  settlement  will  be  gained  "?"7  ***^fj|® 
by  service  under  such  an  indenture.  UfmBiSr*  "* 

And  according  to  S/.  Bride^s  v.  St.  Saviour's,  H.  4  Ann. 
2  Salk.  533.  The  apprentice  will  gain  a  settlement  in  the  pa- 
rish where  he  serves,  although  his  master  have  no  settlement 
chere* 
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A  penon  who 
is  bound  ap- 
prentice by  the 
act  of  two  other 
parties,  without 
his  own  inter- 
vention, can 
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a  binding. 

The  apprentice 
must  be  a  party 
though  an  in- 
fant. 


Cge  mamt  and  tge  apptmtitt  mmt  f»  pavtit^  to  ^ 

In  Rex  V.  Chesterfield^  T.  9  ^.  S.  1  5o«,  527.  2  Salk.  479. 
1  Nol,  P.  Z..  451.  A  servant  was  put  out  by  his  late  master  to  a 
barber,  who  was  to  teach  him  to  shave  and  make  perriwigs,  for 
which  he  was  to  have  5L  The  servant  was  no  party  to  the  co- 
venants between  his  master  and  the  barber.  —  And  the  Court 
adjudged  it  not  to  make  a  settlement,  because  it  was  no  service, 
and  the  servant  was  no  more  than  a  boarder  there  for  his  edu- 
cation, which  was  no  service  to  make  a  settlement. 

Rex  V.  Cromfordy  M.  47  Geo.  3.  8  East,  25.  1  Not.  P.  L 
451.  477.  The  pauper's  husband  went  on  1st  of  May,  1796, 
being  then  fourteen  years  of  age,  as  an  apprentice  to  N*  Knive- 
ton  of  JVirkstvorth,  weaver,  and  continued  to  serve  him  as  an 
apprentice  for  five  years.  The  following  indenture  was  executed 
by  N.  K.  the  master,  and  Job  Higton  the  father  of  WiUiamj  but 
not  hy  W.  H.  himself.  ''  This  agreement  made  the  Ist  day  of 
Mav,  1796,  between  N.  K,  weaver  and  «/.  //.  minor ;  and  the 
said  N.  K,  shall  teach  or  cause  to  be  taught  JV.  H.  the  son  of 
«/.  //•  the  art  and  mystery  of  weaving,  &c.  in  the  best  way  be 
can,  for  five  vears  from  the  date  above ;  and  that  N.  K,  shall 
find  W.  H.  all  utensils  belonging  to  the  said  business ;  and  that 
W.  H.  shall  receive  of  N.  K.  half  of  what  he  earns,  ^d  the  re- 
mainder to  N.  K.  to  which  we  have  interchangeably  set  our  hand 
and  seal,  the  date  above  written.  (Signed  and  s^ed  by  N.K' 
and  J.  H.y  W.  H.  did  not  execute  or  become  a  party  to  any 
other  indenture.  —  By  Ld.  Ellenborough  Ct  J.  Here  is  neither  a 
binding  of  the  son  himself  apprentice,  nor,  if  I  may  so  say,  of  his 
parent  for  him,  for  there  is  no  contract  for  his  serving  his  master; 
nothing  to  bind  the  son  to  serve.  He  might  serve  in  fact,  but  was 
under  no  obligation  to  do  so  :  he  only  continued  to  be  taught  as 
long  as  he  pleased,  but  was  not  obhged  to  stay.  This  was  no 
apprenticeship. 

Rex  V.  Ripon,  H.  48  Geo.  3.  9  East,  295.  BoU,  Cont.  15% 
Removal  from  Ripon  to  Darlington,  and  quashed  by  the  sessions. 
The  pauper  being  twenty-three  years  of  age,  was  put  apprentice 
by  her  father-in-law  with  her  own  consent,  to  one  Husbands  in 
Hunton.  She  was  present  at  the  making  of  the  agreement :  but 
the  indenture  was  only  executed  by  the  master  and  her  father-in- 
law,  but  not  by  herself:  neither  was  it  ever  tendered  to  her  for 
that  purpose,  though  she  lived  imder  it  with  her  master  for  nearly 
twelve  months  in  Hunton.  —  And,  without  argument,  by  the  Court, 
Is  it  possible  to  maintain  this  to  be  a  competent  binding  of  an 
adult  who  was  no  party  to  the  indenture  ?  The  relation  of  mas- 
ter and  apprentice  did  not  exist. 

S.  £>f  tge  nttntUm  of  tge  tmti  of  dpprentiotiSip* 

Rex  V.  St.  Peters  on  the  HUlf  if.  14  Geo*  2.  2  Batt,  S67. 
S!^iTd^^i»  ^  ^^h  ^'  ^'  *^2-  "^^  pauper  was  bound  an  apprentice  in  St.  Pf 
good  though       i^*^  ui  Chester t  to  a  carpenter  for  seven  years;  but  the  indenture* 

were  not  executed  by  his  master.  —  Lee  C.  J.  It  is  objected,  that 
this  indenture  is  not  good  because  not  executed  by  the  muMft 
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bat  that  makes  no  diflRerence  if  the   apprentice   himself  were 
bound* 

So  in  Rex  v.  Fleei,  T.  17  Geo.  S.  2  BoU,  371.  1  Nol.  P.  L. 
455.    The  same  point  was  ruled  respecting  parish  apprentices. 

Rex  V.  Si.  Nicholas  in  Nottingham,  M.  29  Geo.  8.  2  T.  iJ.  726.    And  a  parish 
2  iBo«,  S73.     1  JVo/.  P.  L.  453.     Where  the  pauper  was  bound  J^PJ^-J^'^f  *^°" 
out  as  a  parish  apprentice,  and  the  deed  was  regularly  executed  ^*^  ^^^  ^^^^^  ^^ 
hy  all  but  the  pauper,  who  did  not  sign  it,  though  he  lived  under  signing  by  the 
the  indenture  five  months,  it  was  held  that  the  indenture  was  apprentice. 
binding  notwithstanding  that  defect.     And  in  both  these  cases 
great  stress  was  laid  upon  the  nia8ter*8  having  received  the  ap- 
prentice, and  the  latter  having  served  under  the  indenture,  as  evi- 
dence that  the  pauper  had  assented  to  his  apprenticeship. 

So  also  in  Rex  v.  Woolstantwi,  H.  12  Geo.  2.  1  Bott,  606. 
1  Nid»  P.  L.  453.  It  was  held  that  the  signing  of  an  apprentice- 
ship indenture  by  a  boy  bound  out  by  the  parish  was  not  necessary. 

N.  B.  In  this  case  the  apprentice  was  bound  out  against  his 
own  consent. 

Where  one  of  the  two  overseers  was  also  sole  churchwarden, 
and  the  indenture  was  executed  by  the  overseers,  the  binding  was 
held  insufficient,  as  by  the  statute  there  ought  to  be  two  overseers 
exclusive  of  churchwardens,  Rex  v.  AU  Saints,  Derby,  13  EiMt, 
143.  ante,  page  8. ;  but  this  is  now  remedied  by  51  Xreo.  3.  c.  80. 
ante,  page  371.  which  has  a  retrospective  operation. 

Where  an  indenture  appeared  to  be  made  by  A.  B.  church-  Indenture 
warden,  and  C.  D.  overseer  of  the  hamlet  of  ■  and  no  »igned  by  one 

other  evidence  was  given  respecting  it,  it  was  holden  by  the  ses-  '^'^  j    ^"^**^_ 
sioDS  to  be  sufficient;  but  the  Court  of  K. B.  held  that  there  ,^^^ 
migbt  be  one  churchwarden  only  by  custom,  and  that  if  any 
intendment  could  by  law  be  made  to  support  the  indenture  they 
must  make  that  intendment.    Rex  v.  Hinckley,  12  EcLSt,  361. 

Upon  which  Mr.  Evans  observes,  <*  I  have  never  been  able  to 
assent  to  the  correctness  of  this  decision,  because  the  presump- 
tion is  always  to  be  made  according  to  the  general  course  and 
operation  of  the  law ;  and  if  the  appointment  of  one  churchwar- 
den would  be,  primdjacie,  void,  the  existence  of  a  special  custom 
to  support  it  would  seem  to  require  positive  proot.  8  Ev.  Col» 
/Sta^.69asr.  (23.) 

The  43  JS/ts.  c  2.  does  not  require  absolutely  two  church- 
wardens in  every  parish  for  the  management  of  the  poor ;  and 
therefore  an  indenture  binding  out  a  poor  apprentice,  by  one 
cborchwarden  (where  by  custom  there  was  but  one)  and  one  over- 
seer was  held  to  be  good  within  the  fiflh  section  of  that  stat.  which 
reqoirea  it  to  be  executed  by  the  greater  part  of  the  churchy- 
wardens  and  overseers,  Rex  v.  InhaSitants  tfEaH  ShUtan,  1  Bm 
Sf  A.  TIB.    See  V<^.  I.  page  112  dr  113. 

Rat  V.  Quainiom,  H.  54  Geo.  3.     ^  M.Sf  S.  338.     Botty  Cont.  Indentnw  to- 
16.     lUmovid  from  Quaintan  to  Bicester-Market-End,  quashed  citing  certain 
subjeet,  &c     The  pauper  on  the  23d  of  November,  1811,  being  ^^"^^^ 
then  a  poor  boy,    aged  thirteen,  of   the  parish  of  Quainton^  con^denMHm  to 
was,  with  the  consent  and  approbation  of  tne  trustees  (created  be  soi.  held 
by  the  wiU  of  Lady  Say  and  Sde,  for  the  purpose  or  yearly  good,  though 
putting  out  a  certain  number  of  poor  boys  apprentices,)  bound  not  executed  by 
apprentice  to  J.  Adams  of  Bicester ^  for  seven  years,  for  the  con-  **i^*^*l,e 
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sideratlon  of  20/.,  stated  in  the  indenture  to  be  paid  to  Adams  by 
the  said  trustees,  who  were  also  recited  to  be  parties  to  the 
said  indenture ;  but  it  was  only  executed  by  the  pauper  and 
Adams*  This  indenture  was  unstamped^  and  it  appeared  that 
Adams  had  actually  received  only  16/.  155. 6(/.,  the  residue  of  the 
20/.  being  retained  by  the  agent  of  the  trustees  for  the  costs  and 
expences  of  the  binding.  TTie  pauper  served  under  the  inden- 
ture at  Bicester  more  than  forty  days.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  indenture  was  void  on  ac- 
count of  the  trustees  not  having  joined  in  the  execution ;  or  od 
account  of  the  consideration-money  being  untruly  stated  therein; 
on  which  latter  ground  the  justices  at  sessions  decided  in  the 
affirmative.  —  Ld.  Ellenborough  C.  J.  said,  Upon  the  latter  point, 
it  appeared  that  the  money  was  paid  out  of  the  funds  of  the  public 
charity,  and  that  it  was  paid  by  the  trustees  in  the  execution  of 
their  trust ;  and  that  they  acted  very  wisely  not  to  involve  them- 
selves by  becoming  parties  to  the  covenant.  And  as  to  the  other 
point,  that  the  consideration  was  fully  stated.  Even  if  a  stamp 
h«ul  been  necessary,  the  consideration  would  have  been  suffi- 
ciently stated,  for  it  is  stated  against  the  party's  interest,  (a)  Order 
of  sessions  quashed. 

As  to  voluntary  apprentices ^  see  Rex  v.  Cromford^  ante,  S80. 

As  to  the  f^quisite  number  of  parish  officers  in  executing  the 
indenture,  See  Vol.1,  tit,  9pprendce0f  §  4.  ^  vide  ante^  pageS71t 
&  372. 

4.  j^f  t&etime» 

St.  Nicholas  v.  St.  Peter  s^  both  in  Ipswichy  M.  10  Geo.  2. 
Burr.  S.  C.  91.  2  Bott^  363.  1  Nol.  P.  L.  463.  There  was  an 
indenture  of  apprenticeship^r^ur  years  ;  which  the  apprentice 
served  accordingly ;  whereas  the  stat.  5  Eliz.  c*  4.  requires  that 
it  shall  not  be  for  less  than  seven  years.  And  the  question  was, 
whether  this  should  gain  a  settlement  ?  It  was  urged  that  it 
could  not ;  for  that  the  said  statute  of  the  5  Eliz.  enacts,  that  all 
indentures  otherwise  than  by  that  statute  shall  belclearly  void  in 
the  law  to  all  intents  and  purposes ;  and  it  is  appointea  by  the 
same  statute,  that  persons  dwelling  in  cities  and  towns  corporate 
shall  take  apprentices  for  seven  years  at  the  least ;  whereas  this 
master,  dwelling  in  a  town  corporate,  hath  taken  this  apprentice 
only  for  four  years.  —  By  lA.  Hardmcke  C.J.  and  the  Court: 
The  indenture  is  not  voi^  but  only  voidable  at  the  election  of 
the  parties  themselves,  if  they  think  fit  to  take  advantage  of  it; 
and  not  by  a  third  person.  It  can  only  be  avoided  by  the  master 
or  servant,  who  were  the  parties  to  it ;  but  not  by  the  parish  who 
have  had  the  benefit  of  the  service  of  this  apprentice. 

Rex  V.  St,  Petrox,  T.  19  Geo.  2.  Burr.  S.  C.  248.  2  BoU, 
368.  1  Nd.  P.  L.  454.  The  pauper  was  bound  a  parish  i^ 
prentice  in  St.  Petroxy  until  her  age  of  txoenty-oney  without  the 
alternative  or  tUl  time  o/*  marriage,  as  the  statute  requires.  It 
was  urged  that  by  this  binding  and  servipe  she  gained  no  settle 
ment,  the  binding  being  contrary  to  the  statute  and  therefore 
void.  But  by  the  Court:  The  above  case  of  Si.  Nicholas  r. 
St. Peters  is  in  point.  The  indenture  is  not  void,  but  only  void* 
able  by  the  parties  themselves,  if  they  shull  think  fit  to  take  94« 
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Tantage  therec^;  but  it  is  neither  void  nor  voidable  by  the  parish 
as  to  gaining  a  settlement. 

Rex  V.  Evered,  T.  17  Geo.  3.  Cald.26.  1  Bott,53^.  1  NoLP.  L,    Sot  binding  fqr 
4-53.  499.  S.  C.  cited  per  Ld.  EUenhorough  C.  J.  Gray  v.  Cookson^    ai  yeaw. 
16  £fl5/,  27.     In  this  case  it  appeared  that  the  apprentice  had 
been  bound,  when  an  infant,  for  six  years,  by  indenture  ;  and 
that  afterwards  when  of  age  he  had  run  away ;  and  it  was  held   ' 
that  such  a  binding  was  not  void,  but  merely  voidable.     Vide 
Vpl.  L  p.  100. 

The  same  point  was  determined  in  the  case  of  a  parish  appren- 
tice, in  Rex  v.  Chalbury,  E.  9  Geo.  2.  1  Bott,  600.  1  Nol. 
P.  L.  453^ 

In  Rex  V.  fVoolstatiton,  1  Bott,  606.     1  Nol.  P.  L.  4f5S.  it  was    Binding  for  an 
decided  that  an  unlimited  binding  of  a  parish  apprentice  was  not    unlimited 
void,  but  only  voidable.     And   that  the  statute  for  putting  out   *'"^^- 
parish-boys  apprentice,  as  to  that  part  which  speaks  of  binding 
them  till  the  age  of  twenty-four,  is  only  directory ;  but  that  if  it 
were  compulsory,  the  indenture  would  be,  for  want  of  this,  only 
voidable.     Upon  this  subject,  see  alsp  tit«  3ppcenttce0,  Vol.  I.  §  iv. 

5.  s>i  {lintrftig  pati»^  apptmtite$y  anti  allotoance^  dp 

By  Rex  v.  John  Saltern^  E.  24?  Geo.  3.     1  Bott,  Q13.     1  Nol.   The  justice* 
P.  L.  ^6.  the  justices  must  by  their  signing  testify  their  assent.     ro«st  sign  and 

Rex  V.  Hamstdl  Ridware,  T.  29  Geo.  3.  3  T.  R.  380.  1  Bott,  620.  "J  ^^'  "«^f 
lA^o/.P.i.456.  The  pauper  was  bound  by  indenture  by  the  parish  gJoSi'''^'* 
officers  as  a  parish  apprentice.  The  indenture  was  separately  assented  jugticea  who 
to  by  two  justices,  by  signing  the  same  ;  but  the  two  justices  did  allow  a  pariah 
not  assent  to  or  sign  the  same  at  the  same  timet  or  in  the  presence  binding,  must 
of  each  other.    It  was  contended  that  this  wa^s  a  ministerial  act^  do  it  m  the 
and  that  therefore  it  was  no  more  necessary  under  the  43  El.  c.  2.  SaSToSer. 
§  5.  for,  the  two  justices  to  assent  to^ether^  than  it  was  for  them 
to  do  so. in  the  case  of  a  rate  accordmg  to  $  1.  of  the  same  act, 
-^  But  lA.  K^nyon  C.  J.  held  clearly  that  this  toas  an  act  of  n 
judicial  nature,  and  as  such  that  the  justices  must,  when  they  do 
it,  meet  and  confer  together.    The  other  judges  agreed. 

Rex  V.  mnwicky  H.  40  Geo.  3.  8  T.  R.  455.  1  Bott,  625. 1  Nol.  But  one  may 
P.  L.  456.    In  this  case  the  pauper  was  settled  by  birth  at  fVin-^  SI^I^'k^ 
toick;  the  counsel  for  which  parish  offered  in  evidence  an  in-  present  at  the 
stn^nent  purporting  to  be  an  indenture  dated  18th  Decemberf  signing  by  the 
1789,  whereby  the  pauper  was  bound  an  apprentice  by  the  parish  other, 
officers  of  fr.  to  one  T.  Hm  of  Spratton.    The  instrument  waa 
signed  by  the  Rev.  Dr.  Freeman^  one  of  the  justices,  at  the  parish 
where  be  resided,  but  the  other  justice,  the  Rev.  Dr.  Preedy^  was 
nQt  then  present ;  a  few  days  aAerwards,  the  jS.ev.  Dr.  freeman 
went  to  the  house  of  Dr.  Preedy^  where  the  same  was  signed  in 
the  presence  of  all  the  parties.  —  Ld.  Kenyon  C,  J.     This  case  is 
clearly  distinguishable  nrom  that  of  Rex  v.  HamstaU  Ridtvare,  b&« 
cause  though  one  of  the  magistrates  first  put  his  signature  to  this 
indenture  at  a  time  when  the  other  was  not  present,  both  the 
magistrates  aflerwards  met  on  the  subject,  and*kgreed  to  the  pro- 
priety  of  the  measure  when  the  other  magistrate  also  executed 
the,  instrument. 

The  principle  on  which  this  case  is  determined  was  recognized  Per  Ld. 
^pme  vears  ^o  in  a  ca$e  of  murder :  a  magistrate  wl^o  kept  by .  ^^7^*  ^*  ^* 
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The  justice* 
refusing  their 
assent  to  the 
binding  a 
parish  appren- 
tice, he  was 
bound  with  his 
own  and  his 
mother's  con- 
sent with  the 
parish  money ; 
the  binding  was 
found  fraudu« 
lent  by  the 
quarter  ses- 
sions.   Held  to 
be  abindin^n- 
dependent  m 
the  statute, 
and  a  settle- 
ment gained. 


him  a  number  of  blank  warrants  ready  signed,  on  beinff  applied 
to,  filled  up  one  of  those,  and  signed  and  delivered  it  to  the 
officer,  who  on  endearouring  to  arrest  the  party,  was  killed :  the 
judges  were  of  opinion  that  this  was  murder  in  the  person  killing 
the  officer,  and  he  was  accordingly  executed.  And  this  was  not 
on  a  new  principle  then  for  the  hrst  time  established :  it  had  al- 
ways been  uniformly  acted  upon. 

Rex  V.  Kilb^,  E.  54  Geo.  8.  2  M.  &  5.  501.  Removal  from 
Kilby  to  Great  Wigston ;  discharged  subject,  &c.  The  pauper 
was  bom  at  Kilby*  His  father  died  when  the  pauper  was  four 
or  five  years  old,  and  the  parish  relieved  the  widow  with  two 
shillings  »^r  week  till  he  was  nine  years  old ;  at  which  time  the 
parish  officers  wished  to  put  the  pauper  out  apprentice,  but  the 
widow  objected  on  account  of  his  age.  In  consequence  of  her 
objecting  the  parish  officers  took  ofi*  the  two  shillings  per  neek, 
and  refUsed  to  give  her  any  more  relief.  When  the  pauper  was 
about  eleven  years  old,  the  widow  being  no  longer  able  to  sup- 
port him,  ana  his  younger  brother,  and  the  parish  refusing  to  re- 
lieve her  until  the  pauper  was  put  apprentice,  went  to  the  parish 
officer  and  told  him  she  would  consent  that  her  son  should  be 
put  apprentice.  He  bid  her  choose  a  master,  and  she  chose  one 
Dand  of  Great  Wigston,  to  whom  the  parish  officer  agreed  to  give 
three  guineas  in  money,  and  other  thmgs  to  the  amount  in  the 
whole  of  4/.  The  parish  officer,  the  pauper,  his  mother  and 
Dand  met  together,  proposing  to  have  the  boy  bound  befbre 
the  justices,  and  went  before  them  for  that  purpose;  but  the 
justices  finding  upon  examination  that  Dand  had  as  many  ap- 
prentices as  diey  thought  he  could  do  justice  to,  would  not 
let  him  have  any  more.  The  parish  officer  then  declared  if 
he  could  not  have  him  bound  there,  he  would  have  him  bound 
in  another  place,  and  accordingly  took  all  the  parties  to  an  inn, 
procured  an  indenture  stamp,  which  was  regularly  filled  up  and 
executed,  and  the  pauper,  with  the  consent  of  his  mother,  nonnd 
himself  to  Dand  for  seven  years.  The  premium  three  guiness 
and  the  other  things  making  up  the  4/.  were  to  be  delivered  to 
Dand  at  the  expiration  of  six  weeks  from  the  execution  of  the 
indenture,  at  which  time  Dand  went  to  Kilby,  and  received  them 
of  the  parish  officer.  The  duty  paid  was  1;.  6</.  being  ^.  in  the 
pcmnd  upon  the  S/.,  and  all  expences  of  binding  were  paid  br 
the  parish.  The  pauper  served  Dand  in  Great  Wigston  a  suf- 
ficient length  of  time  to  rain  a  settlement  if  the  binding  were 
good.  The  sessions  founded  their  judgment  on  the  wroxoA  of 
fmud  upon  the  above  fkcts.  After,  argument  Ld.  EUenhorw^ 
C.  J.  said,  diis  does  not  appear  to  have  been  intended  to  be  a 
bidding  as  a  parish  apprentice ;  if  it  did,  it  might  be  defective. 
But  it  is  independently  of  the  statute  a  binding  with  the  consent 
ol^  the  mother,  the  son,  and  the  master.  The  justices  have  in- 
deed fbund  fraud,  but  there  are  no  circumstances  to  warrant  sudi 
a  conclusion,  except  ^at  when  the  parties  couM  not  obtain  the 
bunding  before  die  justices,  they  went  elsewhere,  and  perfected 
it  in  another  way.  It  Is  said  this  was  the  parish  money,  and  per- 
haps there  has  been  a  misapplication  of  it ;  out  still  there  has  been 
a  valid  binding,  for  the  pauper  with  his  mother's  consent  binds 
himself.  If  &e  mother  had  been  a  party  to  die  indenture,  and 
the  action  had  been  brought  against  her  upon  it,  I  do  not  tee 
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how  the  could  hare  e&ctually  ^leBiAedverJhaudenif  or  per  minas, 
— ;£e  ^i!anc  J.  It  appears  that  the  motner  chose  the  master,  and 
te  is  not  stated  that  the  chOd  was  of  an  age  not  fit  to  be  bound. 
q>prentice.  *- JBoy/^^  J.  After  the  allowance  was  withdrawn,  the 
mother  might  have  obtained  relief  by  application  to  the  justices, 
if  she  had  been  entitled  to  it.  Order  of  sessions  quashed.  [See 
Stat.  56  Geo.  3.  c.  189.  §  U.  Vol.  I.  p.  lia] 

Rex  Y.  Hinddeyy    H.  58  Geo.  S.  1  B.  &  A.  273.      Removal  An  Indenture 
from  the  liberties  of  Monks  Kirhy^  in  the  county  of  Warwick,  BUtcdtbattlM 
(which  liberties  have  overseers  appointed,  and  maintain  their  own  ^'T*"?"  '^ 
poor  separately  from  the  other  parts  of  the  parish,)  to  the  parish  of  M  InTthe"* 
of  Hinckley f  in  the  county  of  Leicester.     The  sessions,  on  ap-  county  of  War- 

el,  confirmed  this  order,  subject  to  the  opinion  of  the  Court  of  wick,  with  the 
g's  Bench  on  the  following  case :  The  pauper  was  bound  ap-  c^onsent  of  jut- 
prentice  by  the  churchwardens  and  overseers  of  the  liberties  of  '***•  ^  J***  ^ 
Monks  Kirfy,  to  John  Wright  of  Hinckley,  by  a  parish  inden-  ^^„%*^ 
ture,  of  the  third  of  August,  1795,  which  stated  that  J.  B.,  and  prenUceto 
E.B^  churchwardens  of  the  liberties  of  Monks  KirbVf  in  the  T.W.^ofH., 
county  of  Waroaick,  and  S.  C,  and  •/.  T.,  overseers  of  the  poor  «"  Ae  county  of 
of  the  said  liberties,  by  and  with  the  consent  of  the  justices  of  the  ^^^^.*  "V* 
veacefor  the  said  county^  whose  names  were  thereto  subscribed,  their  wriSn" 
nad  placed  William  Sansom,  aged  eight  years  or  thereabouts,  a  consent  in  the 
poor  child  of  the  said  liberties,  apprentice  to  John  Wright,  of  the  margin  de- 
parish  of  Hinckley,    in  the  countv  of   Leicester,  irome-work-  scriiied  thein- 
tnitter,  with  him  to  dwell  and  serve  from  thence  until  the  appren*  «l'j»«»ju»<M»« 
tice  should  accomplish  his  full  age  of  twenty-one  years,  according  n/j,rwtaS""*^ 
to  the  statute  in  that  case  made  and  provided.    The  indenture  Held  that  it 
was  duly  executed  by  all  the  parties  thereto,  and  in  the  margin  sufficiently  ap. 
the  magistrates  stated  their  consent,  but  described  themselves  as  P««red  that 
justices  1^  the  courUjf  aforesaid.     TTie  pauper  served  his  master  ^^  ^7^^"*" 
under  this  indenture  in  the  parish  of  Hinckley,  from  the  date  of  county  of  mtr- 
the  indenture  until  its  expiration,  and  during  the  whole  of  that  tvkk. 
period  slept  in  that  parish.    The  magistrates  who  signed  the  al- 
lowance of  the  indenture  were  magistrastes  for  the  county  of 
IVanoiek,  and  also  for  the  county  of  Leicester. — After  argument 
Ld.  Ellenborough  C.  J.  said,  it  is   quite  clear  that  the  words 
'*  county  aforesaid,"  can  only  refer  to  the  county  of  Warwick. 
The  justices  we  must  presume,  read  the  indenture  before  the^ 
aHowed  it;  and  indeed  their  very  words  of  reference  prove  that  it 
must  have  been  so :  then  if  they  did  read  it,  they  must  have 
known  that  they  had  no  authority  to  act,  except  as  justices  of  the 
county  of  Warwick.    The  question  after  all  really  is,  whether 
faid  county  and  county  aforesaid  mean  the  same  thing.    If  they 
do,  it  is  evident  from  the  body  of  the  instrument  that  the  words 
"  said  county**  can  only  apply  to  the  county  of  Warwick.    It  will 
follow,  that  the  words   <'  county  aforesaid**  must  have  the  same 
application.    Order  of  sessions  confirmed. 

Rex  V.  Stoke  Golding,  M.  58  Geo.  S.   I  B.  Sf  A.  17S.  PhiU.  Ex\  Where  the  in- 
488.  4M  edit.    On  the  hearing  of  an  appeal  against  an  order  of  denture  of  ap- 
removal,  the  principal  question  was,  whether  one  person  only,  P'cntice&hiphad 
or  more  than  one,  had  been  appointed  overseer  in  a  particular  ^^^y  »•«"«* 
year ;  the  respondents,  who,  in  order  to  vacate  an  indenture  of  overseer^held, 
apprenticeship,  had  to  prove  that  only  one  overseer  had  been  ap-  tliat  before 
pointed  in  that  yetiXf  had  given  notice  to  the  appellants  to  pro-  pArol  evidence 
duce  all  books  and  writings  in  their  custody  and  power,  relating  •^  ^^^^  having 
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course  to ;  a 
notice  to  the 
appellants^  to 
produce  all 
books,  pi|>en, 
&c.  is  not  suffi- 
cient, the  offi- 
cers themselves 
must  also  be 
subpcenaad. 


Hie  indenture 
must  be 
stamped. 


to  the  appointments  of  oYerseerg;  the  appellantt  bema  called 
upon  to  produce  under  this  notice,  produced  one  pariu  book, 
which  was  the  only  one  in  existence,  and  the  parish  officer  who 
produced  it,  proved  that  no  appointments  were  kept  by  the 
parish :  the  respondents  then  proceeded  to  enquire  of  a  witness, 
as  to  there  having  been,  in  the  particular  year,  one  or  num 
overseers ;  but,  on  an  objection  bemg  taken,  Uie  Court  of  quarter 
sessions  held,  and  the  Court  of  King's  Bench  afterwards  coimmied 
their  opinion,  that,  as  the  appointments  had  been  in  writiof 
parol  evidence  could  not  be  aomitted.  '<  The  questioi^"  said  iL 
EUenborottghf  "  is  whether  the  justices  below  nave  done  wrong 
in  rejecting  the  parol  evidence.  This  is  clear,  that  the  parol  evi- 
dence couM  not  be  admitted,  until  the  case  was  ripe  for  the  ad- 
mission of  secondary  evidence ;  now  it  could  not  be  considered 
as  ripe  for  that  purpose,  until  the  respondent  parish  had  ex* 
hausted  all  the  proper  means  of  procuring  the  pnmary  evidence. 
Have  they  done  this?  First,  as  to  the  appointment  itself^  they 
gave  a  notice  to  the  parish ;  and,  supposing  theparish  had  the 
actual  custody,  that  notice  would  have  been  su£acient,  but  this 
does  not  appear.  Have  they  then  the  legal  custody  ?  Certainly 
not,  for  the  legal  custody  is  in  the  officer  who  is  the  person  most 
interested  in  the  instnmient,  and  who  requires  its  production  as  a 
sanction  for  those  acts,  which  he  may  be  called  upon  to  do  under 
its  authority.  Now,  here  there  has  not  been  any  notice  to  the 
overseer  himself,  I  think,  therefore,"  added,  Ld.  EUenborougkf 
"  that,  as  in  this  case  there  has  been  an  omission  of  the  means  of 
exhausting  the  primary  evidence,  recourse  could  not  be  had  to 
that  of  a  secondary  nature.*' 

Two  kinds  of  stamps,  one  in  respect  of  the  instrument  as  such, 
the  other  in  respect  of  the  fee,  are  no  longer  required  to  taden- 
tures  of  apprenticeship.  The  stamp-duty  here  is  wholly  regu- 
lated by  Stat.  56  Geo.  3.  c.  184.  for  which  see  antCf  p.  376. 

Rex  V.  IJanvair  Di/ffryn  Chayd  T.IT&IS  Geo.  2.  Burr.  S.  C. 
9.S6.  1  Bott,  549.  INol.  P.  L.  457.  458.  John  Edwards,  an 
infant,  was  by  his  father  bound  iq[)prentice  by  indenture,  bat 
the  indenture  was  not  stamped.  Ana  it  was  nued,  that  the  in- 
denture, not  being  on  stamped  parchment  or  paper,  could  not  be 
given  in  evidence  at  all,  being  absolutely  void  to  all  intents 
and  purposes. 

Rex  V.  Holbeck  in  Leeds,  M.  16  Geo.  2.  Burr.  S.  C.  198.  3  BoU, 
449.  1  Nol.  P.  L.  530.  Peter  Orange,  the  pauper,  was  bound  a 
parish  apprentice  by  indenture;  but  tne  indenture  being  produced 
It  appeared  not  to  be  stamped.  It  was  objected,  that  by  the  5  dr  6 
fV.  &M.C.  21.  §  11.  whicn  lays  a  duty  of  6d.  upon  the  indenture 
of  a  parish  apprentice,  it  is  ena(?ted,  that  such  indenture  shall  not 
be  given  in  evidence,  nor  be  available  in  any  court,  tiU  the  duty 
and  also  a  penalty  of  61,  be  paid,  and  the  parchment  or  p^per 
stamped.  And  by  the  Court :  this  indenture  was  necessary  evi- 
dence to  make  out  the  proof  of  a  binding  by  indenture ;  for  that 
binding  could  be  no  otherwise  proved  but  by  the  indoiture,  and 
the  indenture  beinj^  unstamped  could  not  be  admitted  as  ^' 
^encci  and  the  justices  ought  to  have  pud  no  regard  to  it. 


Re»  T.  DMingAam,  T.92  G.S.  ^  T.  R.  769.  2  Bott,  STtt 
I  Nol.  P.  L.  450.  461.  Also,  it  was  held  that  no  Bettlement  was 
gained  by  serving  under  an  agreement  of  apprenticeship  not 
stamped.  The  Court  thought  the  point  too  clear  to  he  discussed. 
Iliey  said,  'that  though  a  modem  act  of  parliament  (SI  Geo.  2. 
c  li.j  had  dispensed  with  the  necessity  of  navine  the  deed  of  ap- 
prenticeship indented,  it  was  still  necessary  that  the  binding 
should  be  by  deed.  And  that  the  service  as  an  apprentice  could 
not  be  converted  into  a  service  as  an  hired  servant. 

As  to  the  presumption  that  the  indenture  has  been  stamped,  see 
jMif .  Rett  V.  Knoyk. 

RohhuoH  V.  Uryhwrough^  T.  35  Geo.  S.    6  T.  R.  S17.     1  NoL  The  tiimp 
P.  £.  457.    In  this  case  it  was  decided  that  it  was  not  sufficient  °"^^,^^ 
for  a  deed  to  be  stamped  with  a  stamp  of  the  required  vo/ue,  but  pv^^vv  lu»d« 
diat  the  stamp  must  also  be  t>f  the  proper  kind,  viz.  a  deed  ^^  "* 

stamp.  £ven  tbourii 

And  in  Farr  ▼.  Price,  M.  41  Geo.  S.  1  Eastf  58.  1  Nol.  P.  JL.  the  tbIiw  ofth* 
457.  which  was  the  case  of  a  promissory  note,  it  was  held,  that  ^^P  ^^  ^ 
even  diou^  the  stamp  were  ot  a  higher  value  than  was  requisite,  ^^'^  ^^hnA 
fltiU  the  instrument  so  stamped  was  void;  and  this  was  a  case  and  applicabl* 
where  both  the  stamp  actually  used,  and  that  prescribed  by  the  to  tbs  hum 
act,  were  applicable  to  the  same  kind  of  instrument.  kind  of  Imtra- 

In  Tayhr  v.  Maguey  T.  42  Geo.  S.  2  East,  414*  1  Nd.  P.  L.  "»«*; 
4v58.    A  promissory  note  was  written  upon  a  2s.  promissory  note  batiftlM 
itamp,  instead  of  one  of  1*.  6d.  which  was  the  proper  stamp  at  the  ^|™P  *>•  •PP^ 
time.    It  appeared  that  more  than  sufficient  of  the  2«.  stamp  used  ^^erftmds. 
was  appficable  to  the  respective  funds  to  which  the  proper  \s.  6d*  {^eoTtbough  of 
stamp  was  appropriated.    And  it  was  held  that  the  instrument  a  higher  taIim 
was  therefore  valid.  thanisiequindy 

the  iiulnimeiit 

7.  J©f  tfft  cottjrtteration  anti  Imtp  tfieteon.  "^  ^  ^"^ 

Bystat.  8  Ai.  c.  9.  §  S2.  The  sum  of  6d.  for  every  twenty  8  Ann.  c  o. 
shillings  of  every  sum  of  50^  or  under;  and  1*.  for  every  twenty  ^id©  ants,  574. 
shillings  of  every  sum  amounting  to  more  than  5<V.,  which  shall 
be  given,  paid,  contracted,  or  agreed  for,  with  or  in  relation  to 
every  clerk,  apprentice,  or  servant,  which  shall  in  the  kingdom  of 
6.  B.  he  put  or  placed  to  or  widi  any  master  or  mistress,  to 
learn  any  profession,  trade,  or  employment,  and  proportionally 
for  any  greater  or  lesser  sums,  shall  he  paid  by  the  said  master 
or  mistress  respectively. 

By  §  99.  All'  such  indentures  wherein  shall  not  be  truly  in-  §  99. 
serted  and  written  the  full  sum  and  sums  of  money  received  with 
or  in  relation  to  such  clerk,  apprentice,  or  servant  as  aforesaid,  or 
^'l^ereupon  the  duties  payable  by  this  act  shall  not  be  duly  paid, 
or  lawfully  tendered,  or  which  shall  not  be  stamped,  or  lawfully 
tendered  to  be  stamped,  according  to  the  tenor  and  true  meaning 
of  thi^act,  rfiaH  be  void,  and  not  available  in  any  court  or  place, 
or  to  mf  purpose  whatever. 

k  40i    Exempts  parish  and  publttf  charity  apprentices  from  the  $  4a 
"^  duties. 

By  §  4^    "Where  any  thin^  or  things  not  being  lawful  money  S  45. 
^  G.  B.  shall  directly  or  indirectly  be  given,  assigned,  conveyed,      < 
Wivered,  contracted  for,  or  secured  to  or  for  the  use  or  benefit 
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of  -any  master  or  mktressy  with  or  In  respect  of  any  such  clerk* 
apprentice,  or  senrant,  for  whom  a  duty  is  chargedl>le  by  this  set; 
tne  duties  hereby  granted  shall  be  paid  for  the  mil  value  or  values 
of  such  thing  or  things.  [For  the  amount  of  duties  now  imposed 
on  indentures  of  apprenticeships  see  stat.  55  Geo*  8.  c.  184.  anUt 
page  S76. 

Cuerden  v.  Leylandf  H.  4  Geo.  2.    2  Stra.  903.    2  Sm.  Ca. 

1S4. 1  BMf  54}5.    1  Nol.  P.  L.  461.    On  a  special  order  of  ses- 

sions  it  was  stated,  that  the  pauper  was  bound  apprentice  by 

indenture,  and  the  master  had  20«.  paid  him ;  that  he  served  three 

years,  but  that  the  master  never  paid  the  duty  of  6d,  in  the  pound 

according  4o  the  8  An.  c  9.  §  89.  which  says,  that  if  the  duty  be 

not  paid,  the  indenture  shall  be  void  to  all  intents  and  purposes 

whatsoever.    The  case  was  referred  to  Foriescue  J.  who  went  the 

circuit :  And  he  held  it  a  settlement,  because  the  master  had  six 

months  to  pay  the  duty  in ;  so  that  durine  those  six  months  a 

settlement  was  gained,  and  it  should  not  be  m  the  power  of  the 

master  to  defeat  it  by  matter  ex  post  facto.    And  pursuant  to  this 

opinion,  the  sessions  held  it  a  settlement.     But  upon  debate  in 

*  the  King's  Bench,  tl^e  order  was  quashed :  for  they  said^  it  was 

'  making  the  indenture  good  to  one  purpose,  whentheactof  parlta- 

'  ment  had  made  it  void  to  all  intents  and  purposes  whatsoever. 

And  though  it  was  a  hard  case,  they  could  not  break  throi^  the 

'  positive  words  of  the  act. 

Baxter  v.  Fatdam,  E.  19  Geo.  2.  1  Wilt.  129.  1  BgU.S^ 
1  Nol.  P.  L.  461.  The  single  question  upon  a  demurrer  was, 
Whether  an  indenture  of  apprenticeship,  where  6c^  is  men> 
tioned  to  be  the  sum  given  with  the  apprentice,  be  or  be  not  void 
for  want  of  the  duty  being  paid  for  tne  sum  so  given.  By  the 
Court :  No  duty  was  ever  mtended  to  be  paid  for  so  insignincant 
a  sum,  there  being  no  coin  in  England  small  enough  to  pay  it 
And  by  the  act  no  stamp  is  requirea  for  less  than  90if  • 
Bex  V.  Yarmouth,  H.  28  Geo.  2.  Burr.  S.  C.  879.  1  NoL  P.L 
'461.  The  pauper,  William  Jackson^  was  bound  and  served  a 
seven  years'  'apprentice^liip  in  St.  Julian'*^  NonaidL  But  it 
appeared  that  the  apprenticeship  was  in  consideration  of  6d. 
given  to  the  master  with  the  said  iqpprentice,  and  no  du^  was 
proved  to  be  paid  for  the  same.  It  wais  objected,  that  this 
mdenture  was  void  to. all  intents  and  purposes.  But  on  shewing 
cause,  the  point  was  given  up,  on  the  authority  of  Baxter  ^» 
Faulam. 

Rex  V.  St.  Malthetos  Bethnal  Greeny  H.  7  Geo.  3.  Bm. 
S.  C.  574.  1  Bott,  641.  1  Nol.  P.  L.  467.  The  sum  of  5/.  was 
inserted  in  the  indenture  as  given  with  the  apprentice,  and  was 

Said  to  the  master  accordingly,  and  the  indenture  had  no  stamp 
enoting  the  duty  of  6d.  in  the  pound  being  paid  by  the  master 
for  the  said  sum.  This  sum  was  paid  out  of  a  voluntary  an- 
nual subscription  for  putting  out  children  apprentices  brought 
up  at  the  charity  school  of  the  parish  of  St.  John,  Wof^ 
jnnzs  and  trustees  are  appointed  annually  for  manying  the 
said  charity,  and  a  treasurer.  It  was  objected,  that  this  bein£  a 
private  and  not  a  permanent  charity,  and  consequemly  not  within 
the  exception  of  die  act  of  parliament  as  to  public  cWities,  the 
indenture  therefore,  not  being  stamped,  was  void.  But  by  Ld. 
Mansfield  and  the  Court :  It  is  apubm  charity,  and  a  very  lauda- 
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ble  one.  It  it  not  necessary  that  it  should  be  a  permanent 
charity.  The  reason  of  the  distinction  between  a  public  and 
private  charity  is  obvious  i  a  private  charity  might  be  calculated 
to  evade  the  act,  but  a  public  one  cannot  be  supposed  to  have 
been  so.  But  upon  payment  of  the  duty  and  penalty,  and  a 
receipt  thereof  from  the  stamp  office  produced  in  evidence,  the 
writing  is  made  good.    See  8  Mod.  365. 

Rex  V.  Clifton  upon  Dunsmore^  H*\2  Geo.  S.    Burr.  S.  C.  697.  A  pencm  boupd 
1  Bait,  641.    1  Nol.  P.  L.  468.     George  Hammond^  when  about  <'ut  for  acoiMi- 
thirteen  years  of  age,  was  bound  apprentice  by  indenture  stamped  ^"^^j^ 
with  a  treble  sixpenny  stamp,  to  W»  JV.  of  Svoinfordf  for  seven  3u^iui^  by 
years.    The  consideration  money  in  the  indenture  (b^ing  7/.)  wiU,iswi^B 
received  by  the  master,  was  mentioned  in  the  indenture  to  be  the  meaning  of 
paid  by  John  Bailey  of  Cliftpny  being  charitv  money  left  by  C.  B.  Rewords  "pub- 
widow.    The  indenture  was  not  stamped  witn  any  stamp  denoting  ^  <*«n*J-" 
U*  in  the  pound  to  have  been  paid  by  the  master  fpr  every  pound* 
of  the  said  7/.,  nor  any  apprentice-duty  paid  for  any  part  thereof; 
One  iiem  of  the  wtUwas,  ^  To  Clifton  50L  to  be  given  as  my  brother 
thinks  Jit ;  some  ofit  to  put- out  children  apprentices."  —  And  the 
Court  held  that  this  was  a  public  charity ^  apd  that  therefore  the. 
doty  was  not  payable  on  the  apprentice  tee. 

Rex  V.  North  (horamj  E.  13  Geo.  2.  Burr.  &  C;  145:     1  Bfctlj  Whero  money 
548.    1  Nol.  P.L.  462.   The  mother  of  Samud  Spenser ^  the  pau«  h  given  bj  the 
per,  proposed  to  put  him  an  apprentice  to  a  master  at  iforth  •PprentiM's 
Oioraift,  who  refused' to  take  him  because  he  wanted  clothes ;  but  S[^i^*to** 
proposed  to  take  him  if  they  would  clothe  him,  or  give  him  money  clothe  the  bov 
to  clothe  him  with^   The  grandfather  of  the  boy  said  he  would  do*  before  he  enters 
ao.    And  it  was  thereupon  agreed,  that  the  grandfather  should  upon  his  ap- 
pay  S0».  to  the  master  to  clothe  the  boy  withal,  and  that  the  P«fw>*i«8hip ; 
master  should  take  him  as  an  apprentice.  '  Andih  pursuance  of  Jl^^U^J^JISonas 
that  agreement,  the  master  did-  my  out  S0».  in  cloUiing  for  the  hm  statute  re- 
boy.    And  afterwards  an  indenture  was  drawn  and  executed  by  quires  to  be  set 
the  master  and  the  said  Samuel  Spenser  the  apprentice :  And  the  <'ut  in  the  in. 
dOf •  agreed  to  be  given  and  laid  out  as  aforesaid  was  naid  by  the  ^^■^'"'*- 
grandfather  to  the  said  master.    And  in  consequence  thereof,  the 
said  apprentice  served  his  said  master  under  such  indentiure  and 
agreement' ibr  six  years  ih  North  Otoram.    And  in.  the  said  inden- 
ture a  covenant  was  made  and  mentioned,  for  the  said  master  to 
find  clothes  for  the  said  apprentice  durins  all  the  said  term.    But 
in  the  indenture  no  mention  was  made  of  the  said  sum  ofSOs.  so 
agreed  to  be  given  as  a^esaid,  neither  was  any^  duty  paid  for  the 
same,  nor  was  the  sdd  indenture  stamped  with  the  additional 
stamp  required  by  the  8  Aim.  c.  9.  to  denote  such  sum  given  with 
the  apprentice.    It  was  urged,  that  the  apprentice  hereby  gained 
BO  settlement;  both  because  die  sum  given  with  him  was  not 
inserted  in  the  indenture  in  words  at  length,  and  also  because  the 
iiidentare  was  not  stamped  with  the  said  additional  stamp.    By 
the  Court :  The  not  inserting  in  words  at  length  the  full  sum 
received  or  contracted  for,  subjects  the  master  to  a  forfeiture,  but 
doth  not  make  the  indenture  void.    And  upon  the  state  of  the 
case,  the  master  is  to  be  looked  upon  in  no  other  condition  than 
if  he  had  been  a  stranger  employed  as  an  agent  by  the  grand- 
fiither  to  clothe  the  boy:  And  the  grandfather  was  obliged  to 
repair  him,  and  did  repay  him.    Uns  clothing  was  before  the 
bindingi.  so  that  it  amounts  to  no  more  than  putting.a  boy  appren* 
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tice  ready  dothed.  It  b  not  a  premium  received  by  the  master. 
The  steUute  means  money  given  for  the  ben^t  of  the  matter.  But 
he  has  no  benefit  from  this  305.  He  was  not  obliged  to  dothe  the 
boy  before  he  was  his  apprentice ;  and  this  agreement  vas  exe* 
cuted  before  the  indenture  was  sealed.  And  it  was  adjudged 
that  the  apprentice  gained  a  settlement  under  the  said  indenture. 
Money  givea  by       Rex  v.  St.  Petrox  in  Dartmouthy  H.  31  Geo.  3.  4  T.  R.  196. 


y  me  pansn  omcers  oi  lowistau  they  wouia  give 
to  bind  out  his  son  an  apprentice^  did  so  bind  him  out  t  And  the 
agreement  between  H.  the  father,  and  Af»  Ha^nesj  a  widow  and 
the  mother  of  an  infant,  to  which  in&nt  the  boy  was  to  be  bound, 
was,  that  he  should  pa^  her  the  said  Af.  H.  20».  as  a  consider* 
ation  for  such  apprenticeship.  And  it  did  not  appear  that  ihe 
knew  of  any  promise  made  by  the  said  parish  ofiicers  to  Gambling 
respecting  such  advancing  of  money.  HambHng  afterwards  rfr- 
party  receiving  qeived  from  them  the  9Qs. ;  he  paid  5#.  of  that  sum  to  M .  A. 
^  ^>preptiGe  ^^  ^^  remainder  he  applied  to  his  own  use.  The  indenture 
Ae'Sft"^  had  no  stamp  for  the  consideration  money.  —  PerlA-Kenyom 
Such  money  bo  ^*  ^'  ^^  mMst  consider  this  to  be  a  fair  binding  to  the  ion, 
falsed  is  a  pob-  because  the  sessions  have  not  stated  it  to  be  fraudulent.    Ihea 


tice  is  not  liable 
to  the  duty 
imposed  by 
8  Ann.  c.  9. 
§  55.  even 
tibough  the 
binding  be  vo- 
luntary; and 
tiiough  the 


licchaige. 


In  pariah  in- 
dentures  not 
neossaary  to 
■tate  premium 
in  words  at 
length. 

IIm  father  pfo- 
viding  lodging, 
board,  &c.for 
the  apprentice* 
and  the  master 
t6pay4f.per 


if  it  were,  as  it  professed  to  be,  a  binding  to  the  son,  and  not 
colourably  to  the  mother,  the  statute  requires  na  duty  &r  the 
consideration  money,  even  thoosh  the  money  were  not  raued 
at  the  charge  of  the  parish.  l%e  act  of  parliament,  taking  it 
altogether,  undoubtedly  imposes  the  duty  on  money  paid  to  the 
master  or  mistress  only  ;  for  it  says  '<  that  every  master  ix  mis- 
tress to  or  with  nohom^  or  to  whose  use  any  sum  shall  be  given, 
paid,  secured,  or  contracted  for  or  in  respect  of  any  such  i^fven* 
tices,"  &c.  Now  here  the  master  did  not  receive  the  roooef 
which  was  given  with  the  apprentice,  but  for  reasons  (not  h^e 
stated)  the  mother  received  it ;  and  it  is  not  stated  that  she  re- 
ceived it  as  agent  for  her  son.  But  even  suppoains  that  the 
master  had  received  or  contracted  for  the  consideration  monej, 
it  was  not  subject  to  the  duty  imposed  by  the  statute  of  AfOh 
because  it  was  money  raised  at  the  common  and  jntbUc  char^ 
of  the  parish  of  T.,  and  as  such  it^omes  within  the  proviio  m 
diat  act.  The  binding  of  parish  apprentices  is  not  necessaiilj 
ft  compulsory  biading.  —  Ashhurst  X  giving  no  opinion  on  the 
objection  that  the  payment  had  been  made  to  the  master  of  the 
apprentice,  and  not  to  the  mother,  said  that  the  money  having 
been  paid  out  of  the  public  fund  of  the  parish,  was  decisive.— 
Orose  J.  agreed. 

Rex  V.  Oadb^y  E.  58  Geo.  3.  I  B.8f  A.  477.  The  premium 
given  by  the  parish  officers  upon  the  binfUng  out  of  a  poor  ap« 
prentice  need  not  be  set  out  in  the  indenture  m  words  at  length; 
such  an  indenture  being  exempted  from  any  duty  by  B  Awu  c  % 
§  40.  and  the  insertion  of  the  premium  beinff  required  for  do 
Other  purpose  but  to  ascertain  the  amount  of  die  duty. 

Rex  v.  Portsea,  T.  16  Geo.  3.  1  Bott.  551.  Bwr.  &  C  834- 
1  N0I.P.L.A16S.  An  indenture  of  apprenticeship  covenanted 
**  that  sufficient  meaty  drinky  apparel  of  all  kinds,  phusicy  surgerib 
and  ladgingy  and  all  other  necessariesy  during  the  sam  teem  should 
be  found  and  provided  for  the  said  apprentice  ^  ^  §aidff^^> 
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for  takfcA  purpose  the  vaid  master  was  to  aU&a>  him  or  them  4if .  week  to  the 
per  week,  weekly,  durine  the  said  term.*'    There  was  a  further  ^^^^^er  for  the 
covenant  for  deduction  from  this  payment  in  case  of  absence  or  ^*,*  *"*  •^?*" 
loss  of  time.    It  was  objected  agamst  receivinff  this  indenture  in  ^^^^^J^^  " 
evidence,  that  the  duty  had  not  been  paid  for  tie  lodgings  boards  ^^^ 
physic  and  surgery  covenanted  to  be  found  by  the  father  *    And 
It  was  answered,  tnat  the  4«.  per  week  wa»  an  equivalenij  and  the 
additional  stamp  unnecessary.      And  the  Court  held  that  this 
answer  was  sufficient ;  as  there  was  nothing  before  them  to  <shew 
that  4c.  per  week  was  not  an  equivalent ;  and  they  were  not  to 
presume  it  was  not  an  eouivalent ;  (i.  e.  that  it  was  not  equal  to 
die  amount  as  cost  of  toe  board,  &c. ;  if  it  were  less  than  that 
cost,  then  the  overplus  paid  for  by  the  fiither,  would  be  a  benefit 
to  the  master,  he  being  at  common  law,  bound  to  provide  for  his 
apprentice ;  (as  to  the  common  law  obliRation  however,  see  Rex  v. 
Leightonf  post.  892.) — And  Aston  J.  lunted  that  the  8  Ann.  c.9. 
{4^  whicn  says,  ^'that  where  any  thing  or  things,  not  beine 
hafiil  money  of  G.  B.  shall  directly  or  indirectly  be  given, 
means  sudi  other  equivalents  as  a  horse,  or  other  valuable  thing 
of  that  sort ;  not  such  an  agreement  as  this  is  ''  to  provide  ne- 
cessaries for  a  son.*^ 

Rex  V.  Walton  in  Le  Date,  H.  SO  Geo.  3.    ST.R.  515.   1  BoH,  Apprentice  co- 
553.    1  Ab/.  P.Z.  463.    Richard  Cunliffe^  and  his  fiunily,  were  venaatiiigto 
removed  from  Walton  in  Le  Dale  to  Kirkham  both  in  Lan-  Pfondeior 
cashire.    On  appeal  it  was  admitted  that  the  j>auper*s  original  set-  ^i^^C™''^^ 
tlement  was  in  Kirkham^  but  the  appellants  insisted  that  he  had  themMtn*  to 
gamed  a  new  settlement  by  apprenticeship  in   Walton;  and  in  pay  himwegei; 
support  of  it  offered  in  eviaence  an  indenture  of  apprenticeship  it  must  ai^ieer ' 
by  which  he  bound  himself  to  Croft  and  Hallf  calico-printers,  J*^**  ^■8** 
for  seven,  years:   The  indenture  contained,  besides  the  usual  J^JL2r^!"\fv 
covenants,  &  covenant  on  the  part  of  the  pauper^  that  he  mould  i^hiteodtod  to' 
provide  fir  himself  meaty  drinks  wishing^  loagin^y  apparel^  and  intalldeteth^ 
physiCf  during  the  term  ;  and  his  master  covenanted  to  pay  him  5s.  indenture  for 
per  vaetkforthe  three  first  years^  6s.  per  week  for  the  fourth  and  want  of  the 
^h  yearsy  and   7s.  per  voeekfor  the  sixth   and  seventh  years.  P'^P*'' ■•■*"?• 
The  mdenture  also  contained  a  proviso  that  in  case  the  pauper 
should  be  visited  with  sickness,  and  thereby  rendered  unable  to 
perform  his  work,  or  should  neglect  the  same,  he  should  not  be 
entitled  to  ahy  wages  during  the  time  of  such  sickness  or  neglect. 
And  in  case  he  was  not  employed  at  the  business  for  which  he 
was,  bound,  then  his  masters  should  be  at  liberty  to  reduce  one 
half  of  his  wages  for  two  months  yearly  during  the  term.    The 
pauper  served  two  years  in  Walton  under  this  indenture,  whicli 
was  written  upon  the  proper  stamp,  but  no  additional  duty  was 
paid  according  to,  8  Ann.  c.  9.    The  respondents  insisted  that  the 
'  mdenture  was  inadmissible  in  evidence,  and  void,  not  only  for 
want  of  a  stamp  for  the  additional  duty,  but  also  on  account  of 
^the  nature  of  the  contract  and  the  clauses  contained  in  the  in- 
denture ;  but  the  sessions  thought  otherwise,  and  reversed  the 
order.— Lord  Kenyon  C.  J«.  lie  case  of  Pennington  v.  SudaU^  l  B«tt,  $si.  m 
which  has  been  cited,  cannot  be  taken  as  an  authority  deciding 
any  thing.    If  we  were  to  infer  any  thing  from  that  case,  it  would 
imtiier  be  the  reverse  of  that  which  has  heeri  supposed ;  because 
the  case  went  off  oa  an  agreement  to  admit  the  apprentice  to  his 
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The  friends  of 
the  epprentaca 
covemmt  to 
maintsin  him 
on  every  Sun- 
day»  and  to 
clothe  him  } 
this  is  not  such 
a  benefit  as  is 
liable  to  a 
stamp  duty* 


6'eedom,  which  could  only  have  been  done  under  the  idea  thai 
he  had  served  a  le^  apprenticeship.  The  principal  question, 're- 
lative to  the  additional  stamp  duty,  cannot  be  decided  on  this 
case,  as  it  is  now  stated.  I  believe  it  is  the  practice  at  the  stamp 
office  to  set  a  value  on  these  sorts  of  benefits  as  a  matter  of 
course,  when  the  indentures  are  carried  to  them*  Now  here  the 
apprentice  stipulate^  to  provide  himself  with  certain  things, 
which  it  is  said  the  master  is  bound  by  law  to  provide  for  hum, 
and  for  which  it  is  contended  an  additional  stamp  duty  ought  to 
have  been  paid,  because  it  is  a  benefit  to  the  master :  But  on  the 
other  hand,  the  master  was  to  make  certain  weekly  payments  to 
the  apprentice.  Then  how  can  we  say  that  those  payments  were 
not  equivalent  for  the  maintenance,  &c.  ?  I  believe  they  are  much 
more.  But  before  we  can  decide  the  material  question,  the  jiup 
tices  must  find  the  &ct,  whether  those  payments  were  or  were 
not  an  eauivalent»  I  therefore  studiously  avoid  giving  any  opi- 
nion on  me  general  question ;  and  it  is  enough  for  me  to  say  at 
present,,  that  it  does  not  linear  but  that  the  master  gave  an 
equivalent  fiv  the  benefit  which  he  received. — BuUer  S*  I  do 
not  see  any  thing  like  a  benefit  to  the  master,  for  which  an  ad- 
ditional duty  ought  to  have  been  paid.  The  master  covenanted 
to  pay  the  apprentice  so  much  per  week ;  that  clearly  is  not 
within  the  statute.  Then  it  was  provided  that  in  case  the  ap- 
prentice should  be  ill  and  unable  to  perfi)rm  his  business,  or  neg- 
fect  to  da  it,  he  should  not  receive  any  wages :  but  this  was  no 
benefit  to  the  master :  it  was  only  an  agreement  that  he  shwU 
not  paiff  but  not  tiat  he  should  receive  any  thing.  Per  Curiamf 
order  of  sessions  confirmed* 

Res  V.  Leighton,  T.  S2  Geo.  3.  4  T.  R.  732.  1  BoU,  556, 
1  NoL  P.  L.  466*  506.  «/•  Price  and  his  family  were  removed 
from  Leightpn  to  Church  Coppenhall  both  in  Cheshire*  The 
sessions  quashed  the  order,  and  stated  the  following  case :  The 
pauper  was  bound  apprentice  by  his  father  (who  was  settled  in 
WooUtawtaood)  to  JR.  Lindrop  of  Church  CoppenhaUf  shoemaker, 
under  an  indenture  for  four  years,  to  learn  tne  trade  of  a  shoe- 
maker, in  which  was  a  covenant  hy  the  father  that  he  would,  at 
his  ovm  charge,  find  and  provide  for  his  son,  good^  competent,  and 
sufficient  meat,  drink,  and  lodeing,  on  every  Sunday  during  ^ 
said  term,  and  would  provide  aim  with  clothes  and  apparel  of  aU 
sorts,  (except  working  aprons  and  shoes,)  and  auo  wamng» 
There  was  also  (inter  alia)  a  covenant  on  the  part  of  the  master 
to  provide  for  the  apprentice  meat,  drink,  and  lodging,  (except 
on  Sundays,)  during  the  term.  The  indenture  was  properly 
executed  and  attested,  and  written  on  a  5s*  stamp*  The  pauper 
served  the  four  years  in  Church  Coppenhall  for  six  days  and 
nights  in  each  week,  and  went  to  his  father's  at  JVo(dstanwood  on 
every  SuncUw*  The  fiither  expended  5/.  abd  upwards  in  clothing 
his  son,  and  in  providing  meat,  drink,  &c*  for  him  on  Sundayt 
during  the  term ;  for  this  no  additional  dutv  was  paid  according 
to  the  8  Ann.  c.  9.  —  Lord.  Kenyon  C.  J.  This  has  been  vexaia 
questio  ever  since  I  came  into  Westminster  Hall ;  and  various  opi- 
nions have  been  entertained  upon  it.  It  is  true  that  if  an  inden- 
ture be  taken  to  the  stamp  office,  they  will  set  their  value  upon 
every  supposed  benefit  to  tne  master  for  the  sake  of  the  revenue : 
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but  that  18  by  no  means  decUve.  The  quesdon  depends  on  (hrnkkmOm. 
SAtm.  C.9.  i  32*  45. ;  the  fonner  section  imposes  a  duty  on  all 
sums  of  money  given  with  any  apprentice, ,  &c.  and  the  latter 
enacts,  that  where  any  thingf  not  being  money,  shall  be  given, 
contracted  for,  or  secured  to  or  for  the  use  or  benefit  of  the 
master,  the  duty  shall  be  paid  for  the  full  value  of  such  thing,  in 
such  manner,  &c.  The  lifter  provision  was  inserted  for  the  pur- 
pose of  protecting  the  revenue  from  an^  fraud  which  might  ouer- 
wise  be  practised  by  the  parties  givmg  something  in  lieu  of 
money*  For  if,  as  in  the  case  put  by  Aston  J.  a  horse,  or  other 
valuable  thing  of  that  sort,  be  given  by  the  friends  of  the  appren* 
tice  to  the  master,  that  must  be  considered  to  be  a  benefit  to  the 
master  for  which  a  duty  should  be  paid.  It  occurred  to  me  early 
in  the  argument  that,  in  order  to  see  what  would  or  would  not  be 
consider^  as  a  benefit  to  the  master,  it  was  necessary  to  enquire 
what  were  the  duties  that  resulted  from  the  bare  relation  of  mas- 
terand  apprentice.  And  I  think  that  the  8 4* 9  fT. 3.  c. 30.  §  5. 
throws  a  great  deal  of  light  upon  that  point ;  because  if,  from 
the  time  of  the  statute  of  Eliz.  to  that  time,  masters  could  not 
he  compelled  to  provide  for  parish  apprentices,  and  that  law  was 
made  for  the  purpose,  it  shews  that  the  obligation  of  providing 
for  apprentices  did  not  result  from  the  mere  relation  of  master 
snd  i^prentice ;  for  if  it  had,  that  part  of  the  statute  of  W.  3. 
was  unnecessary.  The  case  of  parish  apprentices  is  the  only 
one  where  an  apprentice  can  be  put  out  nolens  volens ;  all  the 
others  depend  on  the  express  stipulation  to  be  made  by  the  par- 
ties interested.  It  has  never  been  held  that  the  obligation  oi  the 
master  extended  to  the  providing  of  clothes  for  the  apprentice, 
and  yet  I  cannot  distinguish  that  from  the  obligation  to  provide 
sustenance ;  for  the  former  are  equally  necessary  with  the  latter ; 
and  in  other  cases  than  those  of^  parish  apprentices,  clothes  are 
generally  provided  by  tlie  friends  of  the  apprentice.  But  if 
every  tmns  is  to  be  valued,  and  a  duty  set  upon  it,  from  which  a 
bendSt  arises  to  the  master,  it  miffht  be  equally  said  that  the 
earnings  of  the  apprentice  should  be  liable  to  the  duty.  The 
argument,  therefore,  that  every  benefit  which  the  master  derives 
from  the  apprentice,  by  proving  too  much,  proves  nothing.  The 
authori^  ot  Aiton  J.  is  m  all  cases  worth  resorting  to,  but  parti- 
cularly so  in  cases  of  sessions  law,  in  which  he  was  remarkably 
conversant.  And  his  opinion  in  the  case  alluded  to  is  very  strong 
to  this  point.  I  think,  therefore,  that  the  dear  meaning  of  the 
statute  of  Anne  iSf  that  inhere  moneys  or  money's  toorthy  u  given 
U)  the  master  by  thejriends  of  the  apprentice  by  toay  of  premium^ 
a  duty  ought  to  be  paid  for  tt ;  but  that  inhere  meat,  ctothesy  Sfc» 
ore  to  be  provided  Jor  the  apprentice f  no  duty  is  payable^  because 
there  is  not  anjy  thing  given  to  the  master* —  duller  and  Grose  Js. 
delivered  their  opimons  to  the  same  effect.  Order  of  sessions 
quashed. 
Rex  V.   Wantage^   T.  41  6^0.  3.     1  jSo^,  601.      1  BoU^  559.  fbe  resetnaion 


out  upon  parol  evidence  it  i^peared  that  the  pauper  was  to  find  a  con^eratioa 
himself  in  clothes,  board,  wasning,  and  lodging ;  the  master  was  within  Um 
to  allow  him  fiill  journeyman's  wages,  but  was  to  have  id.  oatoi 
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every  shilling  of  the  pauper's  earning.  The  indentures  were 
stamped,  but  no  duty  was  paid  for  any  consideration  resented  to 
the  master.  —  And  Lord  Kenyon  C.  J.  said,  it  was  impossible  to 
argue  that  a  part  of  the  apprentice's  earnings  reserved  to  the 
master,  was  a  benefit  to  him  within  the  meanhig  of  the  statute, 
when  by  law  he  was  entitled  to  the  whole,  and  mieht  be  rather 
considered  to  have  given  up  that  part  which  he  did  not  reservei 
than  to  have  acauired  any  tning :  and  therefore  the  pauper  gained 
a  settlement  unaer  the  indenture. 
If  the  sump  Rex  v.  Keynsham,  T.  44  Geo.  S.     5  Easti  d09.    1  Bott,  56a 

duty  be  paid  on  1  ^ol.  P.  L.  461.    The  pauper  being  legally  settled  at  Keynskam, 
tiies^con-      jjj  October^  1791,  was  bound  apprentice  for  seven  years  to  J.  C. 
which  sum  is  in-  ^^  resided  at  Bath*    The  sum  of  five  guineas  was  agreed  to  be 
serted  in  the  in-  p<^d  by  the  father  to  the  master  as  a  premium,  and  was  the  mm 
denture^  but  m    inserted  in  the  indenture.    The  only  sum  paid  was  the  som  of 
less  sum  is         four  j^uineas,  which  was  paid  at  the  time  of  oatine  and  executine 
■^"jjjjy^j^^  the  mdenture.    The  sessions  considered  the  indenture  as  void 
still1£«^£^    under  the  8  Ann.  c.  9.     And  in  support  thereof  it  was  argued  in 
tuieisgoodt       iCB.  that  by  the  S5th  and  S9th  sections  of  that  statute,  not 
andsenrioe         merely  the  sum  contracted  fovy  but  the  sum  actually  paid  should 
under  it  wiU      im^e  been  stated  in  the  indenture,  and  the  stamp  proportioned 
P|mm settle-      accordmgly.  —  Grose  J.     The  act  requires,  (§ 35.)   " that  the 
JuU  sum  of  money  received^  or  in  anywise  directly  or  indirectlj 
given,  paid,  agreed,   or  contracted  for,"  with  the  apprentice, 
'<  shall  be  truly  inserted,"  under  a  certain  penalty:   By  §  89. 
the  indenture  is  avoided  **  if  the  sum  received,  given,  paid^  se- 
cured, or  contracted  for,"  be  not  so  truly  inserted.     By  requiring 
l^ejkll  sum  to  be  inserted,  it  meant  tnat  not  less  than  the  sum 
upon  which  the  duty  was  really  payable,  should  be  inserted; 
Here,  not  only  the  iw  sum,  but  more  tfam  the  sum  for  which 
the  duty  was  payable,  has  been  inserted,  and  the  duty  paid  upon 
such  lareer  sum.    Then,  more  than  the  act  required  has  bees 
cmnplied  with.  — j&atoimce  J.  observed,  ti^t  he  sawnoreascffl 
why  the  master  might  not  recover  the  remainder  of  the  five  gui- 
neas in  an  action.    Order  of  sessions  quashed. 
Deedofap-  K^  y.  the  Township  of  Bradford,  /f.  53  Geo.  S.    1  AT.  4"  & 

prenticeship,       jgj^   ^^^^   ^^^^  g^     j  ]^^  p^  j^^  4^  ^^     Appessl  against  w 

^^au^^iit  order  for  the  removal  of  Thomas  Holgatey  his  wife,  and  chfl- 
^iprantice  to  dren,  from  the  township  of  Bradford  to  the  township  of  Thornton^ 
allow  the  mas-  both  in  the  west  riding  of  the  county  of  York  ;  the  sessions  dii- 
ferSt.  aweek,  charged  the  order,  subject,  Ac  upon  the  following  Case:  Th^ 
and  to  haje  pauper,  Thomas  Holgate^  being  upwards  of  twenty-two  yean  of 
^ddeTorbhrni^  a^e,  hj  indenture  bearing  date  the  Sd  of  AprU  1805,  bound 
daring  the  himself  apprentice  to  David  Fatocett^  of  Bradford,  for  the  term 
term,  doei  not  of  three  years  and  twenty  one  weeks,  in  whicn  indenture  was  1 
re^iire  the  ad-  covenant  in  the  following  words :  "  He,  the  said  Thomas  Holgaiei 
di^^^^P  doth  agree  to  allow  his  said  master  two  shillings  ver  week, 
4Mo!^  Zaa«i   weekly,  and  every  week,  and  to  have  (leaving  ablanJc)  wages, 

and  provide  for  himself  for  the  abovesaid  term."  The  pauper 
duly  served  his  master  for  the  above  term  in  Bradford^  and  the 
two  shillings  a-week  agreed  to  be  allowed,  were  r^ularly  de- 
ducted out  of  the  wages,  which  he  constantly  received  during  his 
service.  The  indenture  was  upon  a  \5s.  stamps  and  it  was  ob- 
jected on  the  part  of  the  respondents,  that  the  44  Geo.  5.  c.9^« 
required  a  stamp  ef  1/.  IQf.,  and  dierefere  the  indenture  w» 
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raid.— -After  argvinait  UuEUetAaraugh  C»  J.  aaidt  If  the  words 
of  the  coveoant  were  IraDspoeed,  they  would  run  thus,  the  pau- 
per to  have  wages  and  to  allow  his  master  2$.  per  week,  and  then 
there  would  be  no  doubt  of  their  meaning  an  allowance  out  of 
the  wages  simply ;  and  what  difference  does  the  order  in  which 
they  new  stand  make  in  the  sense?  It  therefore  can  never  be 
coDfldered  as  a  boon  to  the  master,  who,  instead  of  having  the 
labour  of  his  apprentice  for  nothing,  which  he  was  entitled  to 
have,  agrees  to  pay  him  wages,  deducting  2«.  per  week  out  of 
them.  —  Le  Blanc  J.  The  master  had  a  right  to  the  whole  of 
the  earnings,  but  allows,  by  way  of  wages,  such  a  sum  as  they 
are  computed  at  mtms  2s.per  week,  on  account  of  his  providing 
for  himself.    Order  of  sessions  confirmed. 

8.  £)f  tfft  contract. 

When  it  is  the  intention  of  the  parties  to  create  an  apprentice- 
ihip,  and  by  reason  of  some  defect  either  in  the  formal  parts  of 
the  indenture,  or  in  the  substance  of  the  contract,  that  intention 
fiula,  it  cannot  be  converted  into  a  contract  of  hiring  and  service, 
so  ai  to  gain  a  settlement  under  it.  The  preceding  cases  have 
shewn  what  are  such  defects  oijormf  as  inll  avoid  an  indenture 
(ai  to  settlements),  and  it  now  reaoains  to  examine  in  what  man- 
ner the  contract  itself  will  be  insufficient  to  create  an  apprentice- 
ship. Where  the  contract  or  instrument  u  defective^  and  an  ap' 
prentkethip  intended^  it  cannot  te  considered  as  a  hiring  and 
iemce. 

Sal/ord  v.  Storeford,  M.  6  Geo.  2.   2  Barnard,  89.  2  Bott,  869.  Whew  the  in- 
INoLp.L.  457.  It  was  moved  to  quash  an  order  of  two  justices  ««d«ii»«^ 
confirmed  at  the  seasiens.    The  sessions  state  the  case  specially,  ^natice^l^ 
that  one  Linoacre  had  been  bound  an  ^prentice  by  indenture,  andUMiiidaii- 
and  served  his  master  thclast  two  years  of  his  apprenticeship  in  tun  is  ?oid»  \x 
the  parish  of  Sal/brdf  but  that  the  indenture  was  not  stamped.  ^^ 
However,  the  justices  judged  this  to  be  a  ^ood  settlement  by  **  * 
way  of  service,  though  not  as  an  apprenticeship ;  and  accordingly 
removed  his  wife  ana  two  daughters  from  the  parish  of  Storeford 
to  the  parish  of  SaUbrd,    But  the  Court  held  this  to  be  no  set- 
tlement, on  the  autnority  of  Cuerden  v.  Inland,  {ante,  888.)  and 
quashed  the  order. 

Rex  V.  Whitchurch  Canonicorum,  T.  5  Geo.  8.  Burr.  S.  C.  450.  ^^"^^'^  <»•  » 
2  Bott,  968.    1  Nol.  P.  L.  450.  476.     The   pauper   John  Gay,  *^" ■»??• 
being  of  the  aoe  of  twenty-two  years,  agreed  with  a  stone-mason  S^ndwitiiwi 
tbt  he  should  take  the  raid  John  Gay  apprentice  for  ^x  years,  not  eiecutcd,  it 
to  teach  him   the  trade,  and  that  the   indentures  should  be  cumocbcoon. 
executed  accordingly.     He  went  and  served  five  years,  when  voted  into  an 
they  parted  by  consent;    but  no   indentures  were  ever  exe-  Jj)^**^  " 
CQted.    It  was  contended  that  this  was  ^ood  as  a  hirmg  and  ser-  * "^ 
vice.— But  by  the  Court :  Here  is  no  hiring  expressed  or  implied. 
The  objects  are  difierenti    A  binding  as  an  apprentice,  and  a 
hiring  as  a  servant,  cannot  be  converted  one  into  toe  other.    And 
tbe  case  of  The  King  v.  St.  Mary  Kalendar  in  Winchester^  was 
nxntioned  as  in  point. 

Bex  r.  AU  SainU  in  Herw/ardj  H.  10  Geo.  S.   Burr.  S.  C. 
^.  2  Bott.  87a    1  Nol.  P.  L.  476.    The  pauper,    Abraham 


riiall  not  sniiss 


vice. 
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Whether  a  cof^  LenAi^  Tdieii  a  boy,  together  with  hi«  father  entered  into  an 
trad  he  afap-  agreement  in  writing,  not  stamped,  with  Mrs,  Trif^ham  of  AH 
^rWrfT*^*^  ;Sflin<*,  reciting,  that  "  whereas  the  boy,  with  the  consent  of  hie 
%r^^  father,  is  to  be  bound  apprentice  to  her  for  seven  years,"  fihe 

agrees  to  pay  the  boy  2Ss.  the  first  year,  the  four  following  yean 
50s.  each,  the  sixth  year  Si,  and  the  seventh  year  ^  He  served 
her  two  years,  and  received  the  money  agreed  on  for  the  said 
time,  then  left  his  mistress ;  and  no  indenture  of  apprcntieeship 
was  ever  executed.  —  By  the  Court :  An  apprenticeship  was  cer- 
tainly the  thing  in  view;  but  no  indenture  was  executed;  nor 
could  the  agreement  be  esteemed  to  suf^ly  the  want  of  it,  as  it 
was  not  stampede  Nor  can  it  be  considered  in  the  nature  of  a 
service ;  for,  in  that  case  there  must  be  a  hiring  for  a  year,  and 
a  service  for  a  year  under  such  hiring.  And  the  binding  as  an 
apprentice  cannot  be  converted  into  the  hiring  as  a  servant 
If  A.  ierre  Rex  v.  Margram,  H.  SS  Geo.  S.    5  T.  R.\  153.    2  J5o«,  378. 

seren  years  as     i  ^^/^  p,  £,  459.  The  pauper's  mother  had  made  an  agreement 

^^'SHTno  r*.  ^  J>^'  "?^A  *■"'  ^1^^  copper  company,  who 

indenture,  be     "^^  ^°  Margram  m  the  county  of  Gktnwrgan^  for  him  to  terse 

cannot  gain  a     seven  years  as  an  apprentice^  and  he  served  in  the  said  copper 

settlement         works  for  eight  years,  and  there  learned  the  trade  of  a  remer, 

either  as  an        ^nd  received  weekly  wages,  as  also  20i».  a  year,  as  a  refiner,  and 

▼Sri^so^a^*  he  conceived  himself  serving  as  an  apprentice,  but  he  signed  no 

^  indenture  or  agreement  whatsoever,  nor  was  any  signed  by  anj 

other  person  on  his  behalf,  or  to  his  knowledlge.    The  Conrty 

without  hearing  any  argument,  were  clearly  of  opinion  that  this 

servitude  as  an  apprentice,  could  not  be  converted  into  a  senrice 

under  a  hiring. 

If  there  be  an         Rex  v.  LUUe  Bohon,  M.  24  Geo.  S.    Cald.  367.   2  Bott,  2^ 

agreement  in      1  Nol.  P.  L.  4/75.  482.  The  pauper  being  legally  settled  in  Little 

writing,  to         BoUon^  and  being  unmarried  and  having  no  chiul,  went  to  Gnot 

^SIf^2!^«    BoUon,  where  one  WUliam  Stott,  a  weaver,  lived.    The  pauper 

tor  ceiuin  con"  _,  .       i^«*       •f  %  ■%  ^  *«• 

aiderations,  and  'W'ent  to  Stotty  and  asked  him  if  he  would  teach  him  to  weave 
the  person  is  to  counterpanes ;  StoU'  answered,  he  would  teach  him,  if  he  would 
do  no  other  work  with  him  two  years  and  a  half  or  three  years,  and  the  pan- 
work,  it  is  not  pgi.»g  earnings  were  to  be  divided  between  them ;  the  pauper  was 
sDm^ce^ip.  ^^  ^^  himself  with  meat,  drink,  washing,  and  clothes ;  he  was 
buUtisahiri^  engaged  on  these  terms,  and  an  a^eement  in  writing  was  entered 
and  senrice.        into  accordingly.     The  pauper  staid  and  worked  wiui  Stott  under 

this,  agreement  in  Great  BoUon^  about  a  year  and  a  half,  and 
then  the  pauper  gave  Uie  master  20s.  to  be  free,  having  dien 
married.  The  master  (whilst  he  was  working  under  the  agree* 
ment,)  found  him  looms,  loom*room,  and  materials;  he  never 
employed  the  pauper  in  any  work  but  weaving;  the  conditioo 
upon  which  he  taught  the  pauper  to  weave  was  one  half  of  bis 
earnings,  ^ott  received  the  money,  and  paid  the  pauper  one 
half,  and  looked  on  it  that  he  had  a  right  to  receive  it;  but  some- 
times he  let  the  pauper  receive  it.  The  i^reement  in  writing 
was  proved  to  be  lost,  and  therefore  parol  evictence  was  allowed  to 
be  given  of  it.  The  removal  was  from  G.  B.  to  LitUe  BoUony  and 
the  sessions  confirmed  the  order.  -—  Ld.  MandiM  C.  J.  deliv^ 
the  judgment  of  the  Court.  We  have  lookedinto  the  authorities^ 
and  we  find  that  aU  those  cases  of  apprenticeships  whidi  l|sv^ 
been  holden  to  be  d^ctive,  [and  not  convertible  into  hiringt 
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andaenrlceSy  speak  of  the  pauper  os  an  apprentio&.  and  that  he  Wktiheraoim- 
was  to  serve  as  such.  There  is  no  such  statement  here ;  and  we  ''^'^  ^iiH^ 
are  therefore  of  opinion  that  it  is  a  good  hiring  and  service*  ^T^^^^*^ 
Rule  absolute ;  and  both  orders  quashed*  ienrioe  T 

Rex  V.  Highnamy  H.  26  Geo.  3*  2  BoU,  871.  1  Nol.  P.  L.  458.  where  the  in- 
477.  The  pauper  at  seventeen  years  of  age  went  to  fVUliam  tentionbto 
EvanSf  of  Si.  Mary  de  Cre^f  in  Ghucesiery  carpenter,  for  the  create  an  ap- 
purpose  of  being  his  f^prentice  for  four  years,  to  learn  the  trade  ^T^)^^'^: 
of  a  carpenter,  but  to  save  the  expences  of  indentures  and  duty,  j^^^  ^^^^  Sie 
(four  giuneas  consideration  being  paid  by  the  pauper  to  his  mas-  inaenture  is  not 
ter),  he  and  his  master  aereed  to  sign  an  agreement  on  unstamped  duljoomplcted, 
paper,  which  was  accordmgly  done*^Ld*  MansfiddQ.  J.  and  the  do  Mttlement 
Court  held,  that  it  was  clear  that  a  fraud  was  intended;  that  the  P^  '^  gained 
pauper  meant  to  be  an  apprentice  and  defraud  the  revenue  ;  and  ^J^^  ""' 
that  therefore  no  settlement  could  be  gained  by  service  under 
such  circumstances* 

Res  Y.  Laindon,  AT*  40  Geo.S.  8  T.  A.S79.  2J3o»,S78.  1  Noi.  By  an  agree. 
P.L.  448.  475*  478*  481*    Two  justices  removed  J.  Claydon  menttoienre 
from  Eatt  Homdon  in  Essex  to  Laindon  in  the  same  county.  JJcerSn*™^ 
The  sessions  on  appeal  confirmed  the  order,  subject  to  the  wage^^and 
opinion  of  this  court  on  the  following  case:  The  pauper  being  payment  of  a 
legally  settled  at  Laindon,  went  into  the  parish  of  Inerave  in  pranium,  ihall 
NovmbeTf  1792,  and  after  being  one  month  upon  trial  with  J.  ^  ^J^^?^  ■** 
Mander,  a  carpenter,  in  East  Homdon^  he  entered  into  the  fol-  JJJJ^^"*"^  . 
louring  unstamped  written  agreement,  witnessed  and  subscribed  tioeahip.*^^'^* 
88  under :  **  November  20th,  1792,  I,  John  Mander,  do  herebjr 
agree  with  «/•  Claydon  to  serve  me  three  years  to  learn  the  busi- 
ness of  a  carpenter,  the  first  year  to  have  Is.  ^.  per  day ;  the 
second  year  to  have  \s.  6d.  per  day ;  the  third  year  to  have 
U.  lOd.  per  day :  witness  my  hand,  J.  Claydon,   J.  Mander. 
Witness,  Robert  Bdes.**    The  pauper  proved  that  at  the  time  of 
sijping  the  above  agreement,  he  agreed  to  give  Mander  the  sum 
of  three  guineas  as  a  (a)  premium  to  teach  him  the  said  trade, 
and  paid  Mander  IL  I5s.  which,  with  1/*  8s.  due  for  wages  during 
the  month  of  trial,  made  the  three  guineas ;  and  that  he  was  not 
to  be,  and  was  not  employed  in  any  other  work  than  that  of  a  car- 
penter*    The  pauper  worked  with  and  served  Mander  under  this 
agreement  the  whole  three  years,  and  slept  the  last  forty  nights 
in  the  parish  of  East  Homdon,  and  considered  himself  as  an 
apprentice  under  the  said  a^eement ;  but  he  thought  himself  at 
liberty  to  leave  his  master  if  he  used  him  ill*    The  counsel  for 
the  ^pellants  objected  to  the  parol  evidence,  explanatory  of 
the  ^ove  written  agreement,  being  received,  which  objection 
was  over-ruled  by  the  Court.  —  Ld*  Kenyon  C.  J*     The  two 
justices  who  made  this  order  of  removal,  and  the  justices  at  the 
sessions  who  confirmed  it,  were  of  opinion  that  the  pauper  was 
not  hired  to  serve  Mander  as  a  yearly  servant,  but  that  the  re- 
lation which  was  created  between  them  was  that  of  master  and 
apprentice*    The  opinions  of  the  magistrates  ought  not  indeed 
decidedly  to  influence  our  judgment,  as  they  have^  referred  the 


(a)  This  fact,  ris.  the  giving  the  premium,  aeems  to  be  a  material  feature  in 
this  catc^  gs  deciding  the  aenrice  to  be  under  an  intention  of  apprenticeship. 
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Wkaheraam^  oase  to  118 ;  but  when  a  certain  opinion  has  gone  abroad,  founded 
tract  beqfcp'  on  the  decisions  of  this  Court,  upon  which  magistrates  ha?e  been 
^^'TT^^^y^  actinff,  it  ought  not  lightly  to  be  departed  from.  The  fint  ques- 
%^^  tion  Uiat  arises  in  this  case  is,  on  the  admissibility  of  the  parol 

evidence.    This  parol  evidence  was  not  offered  to  contradict  the 
R.  T,  Laindon.  ^tten  agreement,  but  to  ascertain  an  independent  fiict;  and  I 

think  it  was  properly  received  in  evidence.  Tluit  bcdng  so,  the 
case  appears  to  be  shortly  this :  in  consideration  of  three  guineas 
paid  by  the  pauper,  the  master  undertook  to  teach  him  the  bou- 
ness  of  a  carpenter,  and  the  pauper  was  to  serve  three  yean.  I 
am  sorry  that  nice  distinctions  were  ever  taken^in  the  determin* 
ation  of  cases  on  this  subiect;  but  notwithstanding  those  little 
differences,  we  must  consider  the  whole  class  of  decisions  on  this 
point,  and  extract  the  principle  from  them.  It  is  admitted  m  all 
of  them,  that  if  two  persons  intend  to  enter  into  the  rdation  rf 
master  and  apprentice^  and  owing  to  some  drcumsianu  the  re* 
lation  of  apprenticeship  is  not  duly  constituted^  as  if  the  indentura 
be  not  stamped)  this  shall  not  change  the  condition  of  the  parties; 
if  they  cannot  avail  themselves  of  the  consequences  of  the  condition 
in  which  they  intended  to  standi  they  shaU  not  be  put  into  another 
condition  in  which  they  did  not  mean  to  place  themsdves.  But 
when  it  is  urged  that  this  relation  can  only  be  formed  by  uaog 
the  term  ^'  apprentice,"  it  may  be  observed  that  the  argument 
would  lead  to  an  absurd  conseauence ;  for  then,  if  the  word 
**  derk"  were  used  in  regular  indentures  of  apmrenticrahip,  the 
clerk  would  not  gain  a  settlement  by  serving  under  the  indenture^ 
merely  because  he  was  not  retained  eo  nomine  as  an  apprentice; 
but  it  would  be  a  disgrace  to  our  laws,  if  we  were  obliged  to  de- 
cide according  to  words,  without  considering  their  meaning.  It 
was  properly  said  by  Ld«  Hardnicke^  that  **  there  is  no  magic  in 
words  ;r  and  he  said  this  not  as  a  discovery  just  then  nia&  by 
him,  but  as  a  maxim  that  was  handed  down  to  him  frt>m  his  pre- 
decessors. If  the  relation  of  master  and  servant  be  created  hg  the 
contract  of  the  partiesy  though  they  do  not  use  the  very  words  imt' 
tamouttif  it  is  sufficient.  In  this  case,  a  premium  was  paid  by  one 
man  to  another  who  engased  to  teach  him  a  trade :  now,  what 
is  that,  but  an  apprenticettiip?  The  term  *'  apprentice"  is  taken 
from  the  Fren^  word  apprendrCf  to  learn:  unfortunately,  Ld. 
Mansfield  did  not  adhere  to  his  fint  opinion  in  Rex  v.  iMs 
BoUon  $  but  even  when  he  gave  Ins  seoona  opinion  in  that  case» 
he  took  it  for  granted,  that  the  rule  remained  unshaken,  that  if 
the  parties  intended  to  create  the  relation  of  master  and  appren- 
tice, and  it  were  not  legally  created,  so  that  the  i^rentice  could  not 
gain  a  settlement  as  such,  he  could  not  acquire  a  settlement  ar  & 
yearly  servant:  and  in  the  subsequent  case,  RestY.  H^nam^ 
lA.  Man^eld  adopted  the  opinion  lie  had  first  given  in  Bex  r* 
Little  Boltony  conformably  to  all  the  other  cases.  Tlierefore,  we 
may  rely  on  this  last  case,  and  if  it  be  not  distir^j^uishable  6nm 
thai  of  Res  v.  Little  Bokon,  it  is  sufficient  to  say  that  it  is  sob- 
sequent  to  it,,  and  tbat  the  case  of  JRior  v.  Lmle  Bolton  is  an 
anomalous  case.  When  we  find  the  current  of  authorities  one 
way,  I  should  be  sorry  that  a  littie  inadvertence  in  the  Court,  in 
•  the  decision  of  one  case  only,  should  be  supposed  to  break  in  upon 
the  genend  rule.    For  the  case  of  Rex  v.  ColtishaU,  ante  p.  S85.) 

»5 
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which  has  been  cited,  is  distinguishable  from  this  chss-  of  cases;   mdktraeoi^  - 
there,  by  the  agreement  of  the  parties,  the  pauper  was  to  do  any  ^^w  ^  <»ff9' 
toori  that  the  master  set  him  about.    I  am,  therefore,  most  ^Ti^^^JT 
dearly  of  opinion,  that  in  this  case  the  parties  intended  to  form  %f^f 
the  relation  of  master  and  apprentice ;  and  that  as  that  relation  xn^um. 

was  not  legally  constituted  so  as  to  give  the  latter  a  settlement  as  ^  ^*  '^^^^^"'^ 
an  apprentice,  the  relation  cannot  be  converted  into  that  of 
master  and  servant,  so  as  to  give  him  a  settlement  as  a  yearly 
servant.  And  I  think  we  should  do  infinite  mischief,  if  we  were 
to  overturn  that  which  has  been  so  long  a  settled  rule.  —  Latv 
rence  J.  The  first  question  raised  by  the  counsel  in  support  of 
the  rule  is,  that  the  sessions  ought  not  to  have  received  the  parol 
evidence,  because  it  contradicted  the  written  agreement ;  but  it 
was  not  offered  for  that  purpose,  but  to  ascertain  a  fact  collateral 
to  the  written  instrument,  in  order  to  explain  the  intention  of  the 
parties,  the  instrument  being  in  some  measure  equivocal.  The  fiict 
being  established,  the  case  was  this  :  on  the  one  hand,  the  pauper 
paid  a  premium  to  the  master,  and  was  to  receive  certain  wages ; 
and,  on  the  other  hand,  the  master  engaged  to  teach  him  the 
business  of  a  carpenter ;  then  the  question  is,  whether  or  not  by 
this  agreement  the  parties  were  to  stand  in  the  relation  of  master 
and  i^prentice,  of  which  I  think  no  .doubt  can  be  entertained. 
In  the  case  of  Rex  v.  Little  Bolton,  Ld.  Man^ld  only  went  thus 
far;  that  it  must  be  collected  from  the  words  of  the  instrument, 
whether  or  not  the  party  is  to  serve  as  an  apprentice ;  his  lord- 
ship could  not  mean  to  sa^  that  a  contract  of  apprenticeship  could 
not  be  formed,  so  as  to  nve  a  settlement  to  the  party  servmg  un« 
der  it,  without  the  introduction  of  the  word  ^*  apprentice."  With 
regard  to  the  instance  put  at  the  bar,  of  servants  at  inns,  it  is  to 
be  remembered  that  they  do  not  pay  their  money  in  order  tO' 
learn  a  trade,  but  as  a  premium  to  the  master  to  let  theih  have 
the  perquisities  of  that  situation ;  but  in  the  case  of  a  trade,  the 
relation  of  a^renticeship  is  created  for  the  very  purpose  of  the 
party  being  instructed  in  that  trade :  the  two  cases  do  not  bear 
the  smallest  resemblance  to  each  other.  Therefore  there  does 
not  ^pear  to  me  to  be  any  reason  for  shaking  the  authority  of  the 
case  ox  Rex*  v.  Highnam,  especially  as  the  great  body  of  cases 
support  it.  It  is  much  to  be  lamented,  that  settlement  cases 
should  ever  have  been  determined  on  nice  distinctions :  it  would 
be  better  to  decide  them  on  some  general  rule,  that  every  per*- 
son  who  reads  may  understand  it.    Orders  confirmed. 

Rex  V.  Rainham,    T.   41  Geo.  9.    1  East,  5S1.  2  Bott,  388.  An  Intent  to 
1  NoL    p.  L.  475»  479.     Two  justices  by  an  order  removed  comtitute  «i 
Moses  Smith,  wife,  and  six  children,  by  name,  from  Rainham  in  Jf^^Sthrt 
Essex  to  Ebham  in  KetU.    The  sessions  on  u)peal  quashed  the  oned^tcMii 
order,  subject  to  the  opinion  of  this  Court  on  the  following  Case :  and  the  other 
Tho.  pauper,  on  the  8th  of  November,  1784,  entered  into  an  agree*  be  taught  a 
ment  uiuier  seal  with  one  Hills,  a  sawyer,  living  in  JEl^am,  ^*^^ 
which  agreement  is  in  the  words  and  figures  following,  viz.  '<  An 
agreanent  made  the  8th  of  November^  1784,  between  </.  HiBs  of 
Eltham,  BSLwyet,  and  M.  Smith  of  the  same  place;  vtt.  Smith 
doth  agree  with  the  said  J.  Hills  to  serve  him  fi^r  three  years 
from  the  dat9  of  the  agreement  in  the  following  manner :  vts.  for 
the  first  year  IQf.  per  week;  for  the  second  year  11^.$  and  for 
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Whether  aeon'  the  third  jeat  19r.  per  week;  and  the  said  /t  HSb  doth  agree 
tract  be  ifap-  and  promise  to  learn  the  said  M.  SmUh  the  art  and  mystery  of 
prenticeMh^,  or  a  sawyer,  which  he  now  follows :  and  it  is  likewise  agreed  that  if 
^^^s  ond      g^^^  gjj^u  ^fuiiy  lose  any  time  to  the  prejudice  of  HUU,  he 

doth  hereby  agree  to  pay  to  HHls  Ss.  per  day  for  all  such  n^lect; 
and  it  is  hereby  further  agreed,  that  if  Smith  repents  of  this 
agreement  before  the  time  expires,  he  promises  to  pay  HiUt  IQl, 
on  demand ;  or  if  Smith  is  sick,  or  by  any  disorder  or  misfor- 
tune rendered  incapable  of  work,  not  to  receive  any  pay  from 
Hills,"  The  agreement  was  signed  and  sealed  and  delivered  by 
both  parties,  and  lawfully  stamped ;  no  premium  was  paid  by  the 
pauper  to  HiUs,  The  pauper,  in  pursuance  of  the  agreement, 
immediately  went  to  Hills  and  resided  with  him  in  Ekham  under 
and  according  to  the  terms  and  conditions  of  the  agreemeDt  for 
two  years  and  a  half.  — Ld.  Keni/on  C.  J.  The  sessions  have  stated 
the  deed  and  the  service  under  it  in  fact,  leaving  this  Court  to 
draw  the  conclusion :  and  that  can  only  be  done  in  one  way» 
namely,  that  this  was  a  contract  of  apprenticeship.  The  iDStru- 
Not  necessary  ment  was  under  seal,  and  need  not  be  indented.  It  has  been  de- 
to  reuin  one  eo  termined,  that  the  party  serving  need  not  be  retained  eo  nomine 
nomine  a»  an      ^  ^^  apprentice;  but  that  it  is  enough^  if  the  purpose  of  the  con- 

apprenuce.  ^^^^  ^^  ^^^  ^^  ^^  ^^^  ^^^^   ^^  ^^^  ^^^  ^^^  ^  ^^^ 

That  is  the  case  here ;  for  the  master  engaged  to  learn,  «.  e.  to 
teach  the  pauper  the  art  and  mystery  of  a  sawyer ;  and  the  ob- 
ject of  the  pauper  was  to  be  taught  the  business.     No  technical 
words  are  necessary  to  constitute  the  relation  of  master  and 
apprentice ;  nor  is  it  necessary  that  there  should  be  any  premium 
given  to  the  master.    Order  of  sessions  quashed. 
A  person  who        /^  y.  Ecdeston,   E.  42  Geo.  3,  2  East,  298.     2  Bott,  230. 
to''*  dto'Ln-      ^  ^^'  ^*  ^-  ^^^'  Removal  from  Little  Bolton  to  Ecdtstm,  con- 
o^by  ame-   ^n^^d  by  the  sessions.    The  pauper  had  gained  a  settlement  in 
ment  to  terre,    Ecclestouy  and  when  about  fifteen  years  of  age  went  into  the 
on  condition       township  of  Tonge  with  Haulgh,  and  made  a  verb^  agreement 
that  he  shall  be  ^th  one  5.  Cloiigh  there,  who  was  a  weaver  of  counterpanes,  to 
ta^t  a  trade,   g^^^  him  ^  year  and  a  half.     Clough  was  to  teach  him  to  weave 
tract  of  wpren-  counterpanes,  and  the  pauper  was  to  have  one  half  of  what  he 
ticeiihip,  but       earned,  and  to  find  himself  in  every  thing.    Nothing  else  passed 
senrice  under  it  between  them  On  making  the  agreement.    The  pauper  worked 


brought  him  back  into  his  service,  and  obliged  him  to  stay 
night  over  the  year  and  a  half,  in  order  to  make  up  the  time  he 
had  been  absent  fiH>m  his  service.  During  the  time  of  his  service 
he  constantly  slept  at  the  house  of  his  mother  at  LO^  Bolton,^ 
Ld.  EUenborough  C.  J.  I  give  a  reluctant  assent  to  the  case  of 
Bexy*  Little  Bokon;  but  as  the  case  now  before  us  is  in  terms  the 
same  as  is  there  decided,  I  think  it  is  better  to  abide  by  that  deter- 
mination, than  to  introduce  uncertainty  into  this  brandi  of  the 
law;  it  being  often  of  more  importance  to  have  the  rule  settled, 
than  to  determine  what  it  shall  be.  I  am  not,  however,  convinced 
by  the  reasoning  of  that  case,  and  if  the  point  were  new  1  should 
think  otherwise.  I  should  consider  as  Ld.  Kenyon  said  in  Rex  v. 
Laindon,  that  if  the  relation  of  master  and  apprentice  be 
created  by  the  contract  of  the  parties,   though   they  do  not 
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use  the  veiy  words,    master  and  apprentice,  yet,  if  they  use  tf^htr  a  cm- 
words  tantamount,  it  is  sufficient.    The  word  "  apprentice,"  he  ^^^  beafap^ 
•bsenred,  was  taken  from  apprendre^  to  kam ;  and  what  was  that  ^I^^J^^ 
butui  apprenticeship,  where  the  purpose  of  the  contract  was,  Urvicer*^ 
for  one  man  to  teadi  and  the  other   to  learn  a  trade.     Then 
what  was  this  intended  to  be  ?  I  should*  have  said,  upon  general 
reasoning,  that  where  the  contract  was,  that  the  master  should 
teach  the  otjier  a  trade,  and  the  latter  was  to  do  nothing  uUerior 
the  employment  in  that  trade,  it  was  a  contract  ttpprenare  in  the 
true  sense  of  the  word ;  and  being  defective  in  this  case,  for  want 
of  proper  legal  formalities,  it  could  not  enure  as  a  contract  of 
luring  m  a  servant.  However,  as  Ld.  Kenvon  did  not  think  proper 
to  over-rule  the  case  of  Rex  v.  LiUle  BoUon  in  terms,  though  he 
disapproved  of  what  was  there  said ;  and  as  it  was  not  overturned 
in  the  case  of  Rex  v.  Highnatttf  or  Rex  v.  Rainham,  for  the  rea- 
son I  at  first  gave,  I  think  it  better  to  concur  in  that  decision, 
however  unwuling  I  should  have  been  to  have  done  so  in  the  first 
instance.  —  Per  Latorence  J.     The  case  referred  to  is  directly 
in  point,  and  not  having  been  over-ruled,  it  ought  to  govern  the 
present.      Rex  v.  Laindan  and  Rex  v.  Rainham,  are  both  very 
distinguishable  from  the  present.    The  orders  were  thereupon 
quashed. 

Rex  V*  Mountsorrelly  E.  54  Ge<K  8.    "2  M.  Sf  S.  460.    RemofVal  Where  the  r^thd- 
from  Mautdsorrell  to  Qjuomdon  ;  the  sessions  for  the  county  of  J*[*t^  ^*  ,5" 
Leicester  discharged  the  order,  subject  to  the  opinion  of  the  Court  ^^  hit  i«a  for 
of  K.  B.  on  the  Allowing  case :  G.  Swainy  the  husband,  was  bom  six  yc««,  to 
•at  Wanlipy  where  his  father  was  legally  settled.    When  he  was  teach  him  the 
about  thirteen  years  old,  his  father  made  an  agreement  with  one  trade  of  a 
Raxdins  of  Quomdony  that  R^  should  take  his  son  for  six  years,  ?*?'®''^°' j",, 
to  teach  him  the  trade  of  a  framework-knitter,  and  he  was  to  JJ^^^'Juow  R 
allow  /{« nine  shilling  per  week  for  the  first  three  years,  for  teach-  g^  «  week  for  ' 
ing  him  and  his  board  and  lodging.     G.  Sxvain  accordingly  served  the  first  three 
R.  six  years  in  the  whole  in  Quamdon*     And  whether  u.  Svoain  yc<^  ^  , 
was  settled  in  Quamdon  was  the  question.     In  support  of  the  ***?j!"*|-^!"i 
order  of  sessions.  Rex  v.  Laindon  was  relied  on,  to  shew  that  *^^  i^«mr. 
this  was  a  defective  contract  of  apprenticeship,  and  not  a  hiring  Held,  SImIim 
and  service.     That  always  must  depend  upon  the  intention  of  the  wm  m  defective 
parties  to  the  contract;  the  justices  have  determined  by  dieir  contract  of  ap. 
nnding  what  their  intention  was ;  and  surely,  for  the  first  three  '^^^ffl' 
years  at  least  it  was  nothing  more  than  a  contract  for  teaching  ^  ^^  did^ 
the  son  his  trade ;  and  if  it  was  intended  as  an  apprenticeship  for  gain  m  settle- 
the  first  three  years,  it  cannot  afterwards  enure  as  a  hiring  and  ment  under  it. 
service.     Against  the  order  of  sessions  was  cited  Rex  v.  Little 
Bolton.    But  the  Court,  distinguished  the  case  from  Rex  v.  Little 
BoUony  inasmuch,  as  by  this  contract  the  son  was  entitled  to 
none  of  his  earnings,  and  instead  of  receiving  wages  from  his 
master,  his  master  was  to  receive  wages  from  him  as  the  price 
of  teaching  him :  it  was  a  hiring  of  the  master  to  teach  the  ap* 
prentice.    The  whole  contract  with  the  father  was  bottomed,  and 
nad  for  its  object,  the  instruction  of  the  son  and  nothing  else* 
Order  of  sessions  confirmed. 

9*  £)f  itditieitce. ' 

St.  Bride's  v.  S^  Saviours,  H.  4  An.    2  Salk.  533.     A  woman  Settlement  of 
who  was  settled  at  St.  Saviours  with  her  apprentice  by  inden-  *f •  •PP^**«« 

VOL.   IV.  DD  do«  not  depend 


402  ]^00t  (SeHka^ent.^  Jo. 9* 

oo  that  of  the     tore,  came  and  took  a  lodging  in  St.  Bride%  and  there  cotttinacd 
master.  above  forty  days  with  her  apprentice,  who  served  facf  there.  This 

was  held  by  the  Court  to  be  a  settlement  of  the  appreotke  tt 

St.  Bride'sy  though  the  mistress  had  no  settlement  there. 

Residence  is  St,  John  Baptist  v.  St.  James's  Bishop  Cannings^  M.  11  Gfo.L 

where  the  party  g  Ld.  Ratfm.  1371-      1  Stra.  594.      2  Bo«,  887-     Binding  and 

lodgesw  serving  will  not  make  a  settlement,  but  the  settlement  must  be  bf 

inhabiting,  which  cannot  be  but  where  the  party  lodges. 

But  in  Rex  v.  St.  Olaves  Jury^  E.  S  Geo.  I.  Str.  51.  An  ap- 
prentice is  bound  to  a  cobler,  w1k>  keeps  a  stall  in  one  parish,  lies 
m  another,  and  the  boy  in  a  third;  and  the  sessions  adjudge  the 
settlement  where  the  stall  is,  because  the  service  was  there.  But 
by  the  Court :  the  boy  has  gained  no  settlement  in  any  of  the 
three  parishes,  for  the  stall  is  not  sufficient  to  give  bim  one,  the 
master  lying  in  another  parish. 

[^Note.  T&s  case  seemeth  to  stand  alone.    And  by  the  analogj 
of  the  other  cases,  with  respect  both  to  apprentices,  and  senanti, 
it  seemeth  that  the  coUer's  apprentice  gained  a  settlement  in  the 
parish  where  he  lodged.    A  man  may  be  occupied  in  several  pa- 
rishes in  the  day-time,  but  his  home  and  habitation  seema  to  be 
^here  he  draws  to  at  night.] 
flernngbyday        Rex  v.   Castletoriy    M.  7  Geo.  3.     Burr.  S.  C.  569.    «Bo«, 
in  one  parish.     39Q.      j  jVo/.  P.  L.  525.      The    pauper,  JoAit   Holrogd,  va» 
n?  ht  inin-*       bound  to  a  master  at  CastUton  for  seven  years.    He  worked, 
oihcr."^^"'        dieted,  and  lodged  with  his  master  in  Castleton  fof  four  yean 

and  a  half,  and  then  married  a  woman  who  lived  in  Hmndersfdd. 
After  which  marriage,  he  worked  and  dieted  all  along  wi^  hia 
master  in  Castleton  in  the  day-time ;  but  lodged  at  nighta  with 
his  wife  at  her  father's  house  m  Hundersfieldf  until  the  expiratioD 
of  his  apprenticeship,  which  was  about  two  years  and  a  half  ftoo 
the  time  of  his  marriage.  —  By  the  Court,  clearly,  he  gained  a 
settlement  iu  Hundersfieid  where  he  lodged* 
Rendencefor  Rex  v.  CharleSy    T.  12  Geo.  8.     Burr.  S.  C.  706.     2  Bi». 

forty  days  wiU    413.     1  Nol.  P.  L.  506.  524.  526.  527.     John  Hodge  was  boond 

gain  a  settle-      apprentice  by  the  parish  of  Knowstone^  to  John  Fisner  rf  K.  fof 
meat  tbwigh  no  ^  ^^^  ^^^^^  p^^^^  ^^^^^^  ^^  j^,^  j^  ^y^^  ^^^  covcwmted 

^med,  an?ill-  ^^^^  ^'  ^  discharge  him  from  any  expense  that  he  might  incnr 
neiabatheoc-  thereby.  On  JFVsAer's  application,  Mr.Z/s  widow  and  represeot* 
canoD  of  Uie  ative  (he  being  then  dead)  took  the  boy ;  received  the  pansh^ 
n^^^iocB  in  money  with  him,  carried  him  home  with  her,  and  aAerwvaa  n- 
^^^P^^*'  moved  to  the  parish  of  Charles,  where  the  boy  resided  with  her 
^Mthrmas-  &hout  three  years,  and  then  became  a  cripple  bv  losing  both  ha 
ter  Kiide  in  the  feet.  She  thereupon  returned  him  to  Fisher^  who  received  hin^ 
.  psiUh.  upon  her  promise  to  pay  him  all  the  expense  he  should  be  at  id 

taking  care  of  him ;  and  put  him  to  live  with  his  ^the  boy'i) 
ffrandmother  in  Knotostone,  at  Sd.  a-week,  where  be  reuded  abovt 
forty  days,  and  then  was  discharged  of  his  i^pprenticeship  hj 
the  quarter-sessions.  After  which,  two  justicea  removed  the  sad 
Hodge  from  the  parish  of  K.  to  the  pari^  of  Ckarieif  where  |« 
served  the  last  part  of  his  apprenticeship  before  he  became  da* 
abled  and  incapacitated  for  turther  service,  and  the  aMsiaDsapoit 
appeal  confirmed  the  order.  It  was  moved  to  quash  these  order^ 
for  that  the  pauper  gained  a  settlement  in  the  parish  of  A.  by  ha 
last  forty  days'  residence  there.  On  shewing,  cause,  it  was  areiied, 
4hat  this  was  not  such  a  residence  of  the  apprentice,  at  a.  « 
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tonld  piA  him  a  tettleineiiL  It  was  only  a  casual,  temporary  jutUence^  ty 
residence ;  and  like  residing  in  a  hospital  for  cure.  That  actual  remm  of  Ulne»t, 
serviawnB  necessary,  in  oraer  to  an  apprentice's  gaining  a  settle- 
ment. And  therefore,  this  apprentice  s  legal  settlement  was  in 
C,  where  he  performed  the  senrice  of  his  apprenticeship  during 
the  gpace  of  three  years ;  and  not  in  K.  where  he  lay  ill,  as  a 
cripple,  and  was  totally  incapable  of  performing  the  service  at 
alL  Unto  this  it  was  answered,  that  the  stat.  of  the  9  fV.  3. 
r.  11.  says  only  that,  **  if  any  person  be  bound  by  indenture  and 
inhabit  in  any  town  or  parish."  It  says  nothing  about  service^  or 
performing  any  thing.  Besides,  might  not  the  master  dispense 
with  the  senrice  ?  The  cases  about  casual  residence  do  not  apply 
here:  and  HT.  was  the  parish  where  the  original  binding  was.  — 
Bjr  the  Court :  The  peiformance  of  actual  service  is  not  the  thing 
inaterial.  It  is  the  rendence^  the  inhabitancy  of  an  apprentice, 
in  a  town  or  parish  for  forty  days,  that  gains  the  settlement. 
And  this  residence  here  stated  cannot  be  deemed  a  casual  resid- 
ence, and  therefore  is  not  to  be  compared  to  the  cases  under 
that  head.  The  boy  was  bound  to  Fisher  at  Knowstone,  resided 
sboat  three  yean  in  the  parish  of  C,  tiien  became  a  cripple; 
wu  lent  back  to  Fisher  at  J^.,  received  by  him,  and  put  by  him 
to  live  with  his  grandmother  at  K.  and  resided  there  above  forty 
days,  during  which  time  he  there  gained  a  settlement. 

Note,  In  a  subsequent  case  of  Res  v.  Stratford-upon-'Avany 
(infra*)  It  was  observed  by  Le  Blanc  J.  that  it  was  not  consi- 
dered in  this  case  that  the  pauper  went  to  Knotostone  for  the  pur- 
pose of  cure,  but  that  the  orinnal  roaster,  who  lived  in  the  same 
parish  and  was  bound  to  receive  him,  did  receive  and  place  him 
there. 

JUx  V.  Barmby  in  the  Marshy    E,  46  Geo.  S.      7  East^  881.  Butaratidcnce 
1  Nol.  P.  L.  536.     The  pauper  was  removed  from  Barmby  in  m«^y  <>"  •«- 
th€  Marsh  to  Sdby^  and  the  sessions  quashed  the  order.    It  ap-  ^^"*  ^  illnm, 
peared  that  the  pauper,  J.  Martindale^  was  bound  apprentice  by  ^^^  Mrfofm- 
indenture  dated  1st  Aprils  1794,  for  four  years,  to  J.  B.  tjif  Huns^  ed,  will  not 
f^»  in  the  west  riding,  who  was  the  master  of  a  small  vessel  trad-  give  a  lettle- 
wg  on  the  river  Ouse,    The  pauper  slept  more  than  forty  nights  ««>*  •  ^^  "^* 
daring  such  i^prenticeship  at  Selby,  at  different  times,  but  slept  i[JJ*b"'^** 
the  Uttt  night  thereof  at  ^arm^y,  at  his  grandmother's,  in  which  Mmeway^th* 
l^ter  placd  he  had.slept  more  ttian  forty  nights,  in  consequence  apprantioesbip. 
cfhifl  bebg  ill  of  a  fever.     He  so  went  to  Bm  with  the  consent 
^  his  master,  who  rieceived  him  again  as  his  apprentice ;  and  he 
iierer  Mept  there  except  as  above  stated.      In  support  of  the 
^^  of  sesskms  die  case  of  Rex  y«  Charles  (the  last  preceding 
case)  was  cited.    But  the  Court  were  all  of  opinion  that  the  re- 
*>denee  of  the  paaper  in  B.  beins  on  account  of  illness,  was  not 
t  residence  as  an  apprentice,  and  that  the  statute  3  W,S,  c.  11. 
^Iticb  dtasets  that  if  my  person  shall  be  an  apprentice,  and  in- 
l^tl^it  in  any  pariA,  mch  binding  and  inhabitation  shall  be  ad- 
judged a  gpsod  settlement,  must  be  understood  of  an  inhabitation 
i^eraMe  iti  some  way  U>  the  apprenticeship.    But  that  the  resid- 
^ce  hei%  with  the  grandmother  was  no  more  referable  to  the 
^(^vuticeship  than  if  the  pauper  had  resided  in  a  hospital  or  a  ^ 

P^isoBk    Order  of  sessions  quashed.% 

fc  also  /tsur  y.  Tkchfidi  ta  the  same  efibct,  {^post.AQQ.)  ^  * 

^^Straffbrd-ufon-Avon,  £.49GfO»5.   11  Eoitf  176;    B&tt,  Wbeftsnsp. 
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HewUnee,  1^  Cont.  159*  1  NoL  P.  L.  52?.  Removal  from  Stratford^jm- 
reason  ofUlneii.  ^^ow  to  Old  Stratford^  and  quashed  by  the  sewioiig;  who  stated 
prentice^  goes  specially,  that  the  pauper,  T^Bamett^  was  bound  apprentice  by 
inllilShw**^  the  parish  officers  of  Old  Stratford,  to  H.  H.  of  Stratford-upoif 
mrish  on  ac-  Avon,  Cordwainer.  Among  other  covenants  in  the  indenture  the 
count  of  illnos,  pauper  engaged  "  faithfully  to  serve  his  master  in  all.  lawful 
but  while  there  business.'*  He  lived  with  his  master  twelve  months,,  and  then, 
'**^!S^^  his  thumb  becoming  affected  with  scrofida,  he  left  Ins  wastei, 
hU^nSter.  ^^  ^^"^  ^®  ^**  mother's  in  the  adjoining  parish  of  OW  StrtUprdy 

though  not  in  where  he  continued  till  the  time  his  master  went  away  from 
his  trade,  A  itt-  .  Stratford'Upon'Avon,  which  was  about  two  months  afterwardi. 
tlement  b  He  slept  at  his  mother's  house  more  than  forty  days,  and  be 

g*"f^^^'*'*y  never  afterwards  slept  in  Stratford-upon-Avon,  nor  in  any  other 
In  that  parlor    P'*^P®  ^'^^  f*orty  days  during  the   apprenticeship.     Daring  the 

'whole  time  he  so  slept  at  bis  mother's,  he  went  almost  every  day 
to  his  master's,  and  was  on  some  days  employed  for  three  or 
four  hours  in  each  day  by  his  master  in  going  of  errands,  and  vai 
always  ready  at  his  master's  house  whenever  wanted  by  him,  but 
.  was  unable  to  work  at  his  trade  in  consequence  of  the  complaint 
in  bis  thumb.  —  Per  Ld.  EUenborougk  C.J.  The  facts  stated  leave 
no  doubt  that  there  was  a  service  of  the  master  by  the  appreo- 
,tice  while  he  lodged   at  his  mother's   in   the  adjoining  pariih. 
He  went  to  lodge  there,  indeed,  in  order  to  get  cured,  m  coose- 
^  quence  of  an  arrangement  between  the  master  and  the  mother ; 
'  but  he  continued  to  serve  his  master  every  day ;  and  thou^  he 
^ould  not  MTork  at  the  trade  himself,  yet  he  performed  other  ser- 
vice, and  he  might  attend  the  work  and  learn  the  trade  of  bii 
.  inaster ;  he  must  therefore  be  considered  as  still  in  the  service  of 
his  master  as  an  apprentice  while  he  lodged  with  his  mother. 
If  the  mother  had  lived  more  remote  from  the  master's  house,  io 
that  he  could  not  have  served  his  master  while  he  resided  at  ha 
mother's  for  the  purpose  of  cure,  that  would  have  altered  the 
case,  and  likened  it  to  the  King  v.  Barmby  in  the  Marsh  ;  there 
there  was  no  service  of  the  master ;  but  here  the  serrice  to  the 
master  continued,  and  therefore  the  apprentice  gained  a  settle- 
ment by  the  last  forty  days'  residence  in  the  parish  where  he 
lodged  with  his  mother.  The  other  judges  agreed,  and  LeBlonel 
•added,  **  while  an  apprentice  continues  serving,  all  the  cases  agreet 
his  settlement  is  in  the  parish  where  he  lodges,  ^nd  not  where  the 
service  is  performed.^' 
A  pariih  ap-  Rex  v.   Chdmsford^  U.  60  Geo.  S.  and  i  Geo.  4.      S  &  4  ^' 

P««>*5«^^  **"  *^  *•  ^®"***>*^^  ^^™  BraifUree  to  Chelnuford,  both  in  the  county 
bothon^e  per-  ^^ Eisex.  The^sessions,  on  appeal,  connnned  the  order,  w^JJ^ 
manent  ttaffof  to  the  opinion  of  the  Court  ot  k.  B.,  on  the  following  case :  T^ 
the  local  mili^  «pauper,  on  the  15th  December,  1814,  when  he  was  fourteen  yetn 
tia,  in  oona»-  and  six  months  old,  was  bound  as  a  parish  apprentice,  by  indeo- 
^ce  of  that  ^^^g^  ^^  5^  Spurgeon  of  the  parish  of  Halstead,  to  leani  thefft 
^apprenUM  ^^  ^  cordwainer,  and  to  serve  him  until  the  pauper  should  attain 
resided  together  the  age  of  twenty-one.  The  pauper  served  the  first  fourv^ii* 
With  his  QftMter,  of  hi»^e  in  the  parish  of  Halstead,  when  the  master  ana  the 
and  conttniied  pauper  went  to  and  resided  in  the  parish  of  Chdwuford,  and  the 
^"oiirLh^^'B^  pau|)er  served  his  matter  there,  under  the  indenture,  for  the  pe- 
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ment  of  Essex  local  militia,  of  which  the  head-quarters  were  at  resideace  was 
Braintreey  went  from  Chelmsford  to  reside  there.     The  master  mfficient,  and 
had  been  appointed  a  serjeant ;  and  the  apprentice  a  drummer,  ***** hethereby 
served  the  master,   and  inhabited  forty  days   in  the  parish  of  y^J^^Q^  jq^^* 
Braintree.    The  pauper  received  his  soldier's  pay,  whilst  work-  notwithsund- 
ing  for  his  master  at  Braintree^  but  not  full  wages ;   and  the  ing  they  were 
master  refused  to  give  up  the  indentures,  till  the  expiration  of  the  ^'^^^  under  the 
term  expressed  therein,    TTie  Court  of  Q.  S.  were  of  opinion,  that  ""*''?*     m^L 
the  military  duties  to  which  the  apprentice  was  liable  on  the  per-  dinkigthe 
manent  sUdfof  the  local  militia,  rendered  him  not  sui  juris,  and  whole  time, 
prevented  his  gaining  a  settlement  by  the  service  and  inhabit- 
ancy in  the  parish  of  Braintree.      After  argument,  Abbott  C.  J. 
said,  In  this  case,  I  am  of  opinion,  that  the  pauper  gained  a 
settlement  by  his  residence  in  Braintree.     It  is  not  necessary 
for  the  Court  to  consider  what  would  have  been  the  eifect,  if  the 
residence  had  been  separate  from  that  of  his  master,  in  conse- 
quence of  his  being  in  the  local  militia.     Here  he  continued  to 
reside  in  the  same  place  with  his  master,  and  continued  to  serve 
him  during  the  whole  period.     That  is  expressly  stated  as  a  fact 
by  the  sessions ;  and  it  is  not  impossible,  that  during  a  great  part 
of  the  time,  he  might  be  actually  serving  his  master.     It  is  not 
necessary  that  the  party  should  reside  in  a  place,  because  he  is 
an  apprentice,  so  as  to  give  him  a  settlement  there ;  for  Rex  v. 
^ratford'Upon-Avon,  (11  East^  176.  ante,  403.)  is'  a  distinct  autho- 
rity to  the  contrary.     I  am,  therefore,  of  opinion,  that  the  order 
of  sessions    ought  to  be   quashed.—-  ^'^H^^  ^^  Holrqyd  J^^ 
concurred.  —  Order  of  sessions  quashed. 

Si.  Mary  Colechurch  v.  Radclife,    T.  3  Geo.  1.      1  Stra.  60.  JUwdenceoT 
Sett.  Sf  Rem.  105.     Fol.  159.     2  Bott,  386.      1  Nol.P.  L.  525.  ^'^''i 
A  boy  was  bound  apprentice  to  a  sea-faring  man,  and  served  him  ^^'W^ 
for  a  quarter  of  a  year  in  the  day-time  on  land,  in  the  parish  of 
St.  Maru  Colechurch,  but  lay  every  night  on  ^hipbou-d  in  Rad- 
diffe.    $ut  the  justices,  apprehending  the  settlement  to  be  where, 
the  service  was,  sent  him  thither.     It  was  moved  to  quash  this 
X)rder,  and  it  was  likened  to  the  aforesaid  ca^e  of  the  cobler. — 
By  Parker  C.  J.  A  man  properly  inhabits  where  he  lies ;  as  in  the 
case  where  the  house  is  in  two  leets,  he  is  to  be  summoned  to  that 
in  which  his  bed  is.     And  the  ord^r  was  quashed. 

Rex  v.  Burton  BrapUtock,  E.  5  Geoy  3.  Burr.  S.  C.  531. 
^Bott ,389.  1  Nol.  P.L.  525.^  Biemoval  from  Bothenhampton 
to  Burton  Bradstoch^  both  in  Dorsetshire.  The  pauper  was 
bound  by  indenture  dated  March  28.  1754,  to  John,  MUler, 
of  Bridvort,  then  owner  of  a  ship,  to  serve,  h^m  as  an  appren- 
tice, and  to  learn  navigation  a^d  the  art  qf  a  sailor,  and  imme- 
diately he  entered  on  board  the  ship,  and  did  there  serve  the  said 
John  Miller  for  the  term  of  seven  years  as  an  apprentice.  The 
ship  was,  during  that  time,  employed  in  a  coasting  trade  from 
Bridpori  harbour  to  other  ports,  and  that  harbour  was  consi- 
dered by  the  captain  and  sailors  as  the  ships  proper  home.  Dur- 
ing Uiat  time  the  ship  was  often  in  the  harbour,  but  never  for 
mor^  than  a  month  at  a  time.  On  December  7.  1760,  she  ar- 
riv^  there,  and  continued  there  till  January  22.  1761,  being 
fiore  than  forty  days,  the  apprentice  during  those  forty  dajrs 
lodging,  boar^ng,  and  serving  his  master  on  board  the  ship :  and 
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Residence  of       and  the  ship  was  never  in  any  other  port  forty  dayi  after  that 
aeajaringmen.    term.    On  March  11,  1761,  the  ship  returned  to  Bridport  har- 

hour,  and  there  remained  till  after  the  28th  of  that  months  on 
which  day  the  apprenticeship  expired :  and  during  that  time  the 
pauper  lodged,  boarded,  and  served  on  board  the  ship  as  before. 
Bridport  harbour  is  a  basin  within  the  parish  of  Burton  Brad- 
stock,  and  communicates  with  the  sea  by  a  cut  made  from  it  to 
the  sea  x  and  through  this  cut  ships  enter.  —  Per  Ld.  Manffidd 
C.  J.  Lying  in  a  parish  is  the  same  whether  it  be  on  board  a  ship, 
or  on  land.  Casual  residences,  or  accidental  inhabitancies  are 
out  of  the  present  case.  The  harbour  is  stated  to  be  within  the 
parish  of  Burton  Bradstock,  and  the  service  was  bona  fide  per- 
formed there.  —  Yates  J.  said,  That  this  was  not  like  the  case 
of  a  vagabond  strolling  from  parish  to  parish.  —  Aston  J.  agreed, 
and  said,  That  he  thought  mere  ujatcning  on  board  a  ship  was 
not  a  residence  within  3  &  4  fV.  Sf  M,  c.  lU  Nor  would  a 
vessel  in  transitu,  accidentally  stopping  at  a  port  to  repair  a  leak, 
or  any  such  casual  occasion,  gain  a  settlement  to  the  sailpra  od 
board. 

Rex  V.  Topsham,  T.  46  Geo.  3,  7  East,  466.  1  Bott,  722.  1  NcL 
p.  Ir.  525. 528.    The  pauper,  J.  C.  at  the  age  of  twelve  years  was 
bound  by  indenture  apprentice  as  a  mariner  to  D.  S.  of  Topsham, 
ship-owner  and  coal-mercliant.  He  served  his  said  master  for  three 
years,  during  which  he  made  several  voyages,  and  returned  to 
Topsham  ;  residing  there  in  the  intervals  between  the  voyages, 
^  sometimes  for  two  months.    His  last  voyage  was  on  board  the 
Reward  of   Topsham,  which   first  sailed  to   ^lields,  and  from 
thence  to  Poole,  with  a  cargo  of  coals.    The  pauper  remabed  at 
P.  upwards  of  forty  days,  and  slept  every  nignt  during  that  time 
*.  on  board  the  said  vessel,  as  it  lay  alongside  the  quay.    He  knew 

whilst  there  that  his  master  was  become  a  bankrupt,  and  gone 
from  Topsham;  in  consequence  of  which  he  applied  to  Mr. 
Penny,  tne  agent  and  consignee  of  the  vessel,  for  money,  to 
enab^  him  to  return  to  Topsham,  who  supplied  him  with  hidf  a 
guinea  for  that  purpose.  On  his  arrival  at  Topsham  he  resided 
with  his  uncle,  not  being  able  to  find  his  master,  whom  he  had 
never  seen  or  served  since.  The  removal  was  from  Topsham  to 
the  parish  of  Poole,  or  tovon  and  county  o/*  Poole,  and  fiie  order 
was  quashea  by  the  sessions.  In  support  of  the  order  of  sessions, 
it  was  contended,  that  the  residence  of  the  apprentice  a^  jPo0^ 
was  only  accidental ;  that  in  Rex  v.  Burton  Bradstock  {ante,  405.), 
the  fact  relied  on  was  that  Bridport  harbour  was  in  that  parish,  and 
that  the  pauper's  return  to  Topsham  by  the  assistance  of  bis 
master's  agent  at  P.  and  his  subsequent  continuance  there^  fixed 
his  settlement  in  that  parish.  But  the  Court  agreed,  that  the 
residence  at  P.  was  not  casual,  but  that  he  was  there  in  the 
actual  employ  of  his  master  in  his  trade,  which  in  its  nature  re- 
quired a  shifting  residence.  That  the  principal  dpubt  in  Hex  t. 
Burton  Bradstock  was,  whether  the  residence  of  an  apprentice  on 
ship-board  were  equivaJent  to  a  residence  on  shore  in  trie  saine  ^ 
rish,  and  what  was  thrown  out  there  in  respect  of  J^rM^or^  harbour 
being  the  home  of  the  ship,  was  principally  in  answer  to  that  ob- 
jection. And  that  the  doctrine  of  casual  residence,  as  applied  to 
places  of  public  r^ort,  which  had  been  thrown  out  in  the  Scaf 
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^oromgk  ease,  had  been  prettj  much  ahaken  in  the  aubaequent  case  jUtUemx  of 
of  rZs  ▼•  BiOk  EasioHf  {anie,  966.)  That  at  anj  rate,  however,  the  aea^aring  mm. 
doctrine  did  not  apply  to  a  case  like  the  present,  where  the  ap* 
prentice  was  in  the  actual  service  of  his  master  at  the  time.  And 
that  it  was  clear  an  apprentice  might  gain  a  setdement,  by  serv- 
ing  his  master  in  anoUier  parish,  wl^re  his  master*s  business 
called  him«  That  it  appeared  also,  by  the  case,  that  the  appren- 
tice never  returned  to  his  master's  service  in  the  parish  of  Top- 
^kaniy  for  his  master  had  absconded  before  his  return,  and  he 
went  to  his  uncle ;  and  it  is  expressly  found,  that  he  never  saw  or 
served  his  master  afterwards.  —  Order  of  sessions  quashed. 

Res  V.  Saint  Mary  Bredin^  Canterbury y  if.  59  Geo.  3.  2B.Sf  A.  Apprentice  not 
882.    Where  a  master-mariner,  having  no  immediate  occasion  being  wanted, 
for  his  apprentice's  service,  the  vessel  being  then  in  dock,  offered  **5J*^^  *®  . 
either  to  turn  him  over  to  another  master  for  a  time,  or  to  let  him  ^nce'thwe^TOt 
go  back  to  school,  and  the  apprentice  said  he  would  go  back  to  school  a  residence 
and  learn  navigation ;  and  accordingly  did  so^  and  resided  above  forty  under  the  in- 
days  there :  the  Court  of  K.  B.  held  that  such  residence  was  not  a  <lentura. 
residence  under  the  indeatures,  and  that  he  did  not  thereby  gain 
a  settlement.  —  Bayley  J.  said,  This  is  a  case  new  in  its  circum- 
stances, and  we  are  called  upon  now  to  lay  down  a  rule,  which  is 
to  govern  ia  future.  It  has  been  truly  stated,  that  the  words  of  the 
statute  are  only  **  such  binding  and  inhabitation"     But  I  appre- 
hend that  the  service  of  the  apprentice  is  one  o£  the  essential 
requisites  to  confer  a  settlement  of  this  sort.     This  service  must 
either  actually  or  constructively  be  going  on  during  the  absence 
of  the  apprentice  from  his  master;  and  the  cases  say,  that  where 
the  absence  is  occasioned  by  iflness,  which  negatives  the  existence 
of  such  service,  no  settlement  is  gained  by  such  a  residence. 
This  case  is  like  that  of  a  master  who  allows  his  apprentice  to 
return  to  his  friends,  having  no  occasion'  for  his  service.     That  is 
a  suspension  of  the  apprenticeship  for  the  time,  and  no  settlement 
can  be  gained  by  such  residence.     Here  the  service  did  not  con- 
tinue while  the  apprentice  was  at  school;  and  therefore  I  am 
of  opiDien  that  no  settlement  was  gained  in  this  case. 

Rex  V.  Smarden,  E.  51  Geo.  S.    13  Easty  4*52.    Bott.  Cant.  160.  Castudremdence. 
1  Nd.  P,  L.  52S.  529.  Removal  of  Richard  Gilbert ^  his  wife,  and  where  an  ap- 
children,  from  Great  Chart  to  Smarden,  in  Kent :  — and  confirmed  prenticct  having 
by  the  sessions.    The  case  stated,  that  November  28. 1795,  the  •(  his  master's 
pauper,  R.  G.,  was  bound  by  indenture  to  J.  Gurr  of  Smarden,  ^^  ¥^  ^ 
shoemaker,  to  serve  him  as  an  apprentice  for  seven  years :  only  hUnMsteT 
^dedeed  was  executed,  which,  by  common  consent,  was  deposited  nved,  returns 
<a  the  hands  of  a  Mr.  Large  for  the  benefit  of  both  parties.    The  and  sleeps  in 
l^uper  served  and  lived  with  his  master  in  Smarden  till  within  that  parish 
^foott  months  of  the  end  of  his  term ;  when  his  master  agreed  with  ^^<>",*  ^ 
ene  OUctoaj^,  of  the  parish  of  Hedcom,  shoemaker,  that  the  pau-  j^^i*  is^nc* 
per  should  go  to  work  for  him  (O).  at  H.  during  the  remainder  a  residence  un- 
^  his  apprenticeship.     O.  was  to  board  and  lodge  the  pauper,  dertheinden- 
and  to  pay  Gurr  Ss.  weekly  for  the  services  of  flie  pauper.     This  tares. 
^agreement  was  made  by  Gurr  without  consulting  Gilbert  the  ap- 
ptentioe.    No  part  of  the  Ss.  per  week  was  reserved  for  the 
benefit  of  the  ^prentice.    The  pauper  went  to  work,  and  conti- 
AU0d  with  O.  in  JRf*  till  within  three  weeks  of  the  end  of  his  ap- 
iPnsnticeship ;  boarding  and  sleeping  at  0*s.  house  in  H.  during  _ 
w  4i4iokr  dne.     At  this  period,  bs  the  padper  was  told  by  0., 
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the  parisi^  officer  of  H.  called  on  O.,  .and  in  conieqaence  of  » 
conversation  between  the  officer  and  O.  which  was  not  heard  by 
the  pauper,  0.  told  the  pauper  that  he  did  not  wish  to  affiront 
the  parish,  and  that  he,  the  pauper,  must  therefore  leave  him,  and 
seek  work  elsewhere.  The  pauper  left  O.  on  that  day,  and  we&t 
to  Smardetif  where  he  slept,  but  did  not  return  to  his  master  Gurr^ 
nor  had  he  any  intention  of  doing  so,  as  his  master  had  not  used 
him  well,  and  he  knew  Gurr  had  no  work  to  employ  him  upon. 
Gurr  did  not  see  the  pauper  on  the  night  of  his  sleeping  at  Smar- 
den,  nor  did  it  appear  that  he  was  acquainted  with  the  circum- 
stance of  the  pauper  being  there.  The  pauper  went  the  follow- 
ing day  to  Great  Charty  where  he  continued  to  work  for  his  own 
maintenance  until  the  expiration  of  the  term  of  his  apprentice- 
ship; when  that  day  arrived,  he  returned  to  Stnarden,  and  his 
master  and  he  went  together  to  the  person  in  whose  hands  the 
indenture  of  apprenticeship  was,  by  their  joint  consent,  deposited, 
and  from  that  person,  with  the  master's  consent,  he  received 
the  indenture  and  took  it  away.  —  In  support  of  the  order  of 
sessions,  the  return  of  the  apprentice  to  Smarden,  and  sleep- 
ing there  one  night,  having  before  served  there  forty  days, 
and  being  eamine  wages  for  his  master,  were  the  points  in- 
sisted upon.  Ana  the  want  of  knowledge  of  the  fact  by  the 
master  was  argued  as  of  no  importance.  That  the  case  {Rex 
v.  Topshaniy  7  East,  4SG.)  where  the  return  was  held  not  to 
bring  back  the  settlement  proceed  upon  the  (act  of  an  abandon- 
ment by  the  master  and  apprentice  of  the  relation  of  master 
and  servant,  which  was  not  so  in  this  case. — Ld.  Eilenberough 
C.  J.  (after  stating  the  previous  facts.)  Upon  dismissal  in  con- 
sequence of  the  interference  of  the  parish  officers,  the  apprentice 
returned  to  Smarden  for  one  night,  but  not  to  his  master,  nor 
into  his  service,  nor  having  any  intention  so  to  do,  but  merely  to 
get  a  bed  there,  as  he  would  have  done  any  where  else.  Then 
can  this  be  called  a  retuminff  into  the  service  of  the  first  master, 
who  was  even  ignorant  of  Uie  fact  of  the  pauper's  being  there  ? 
But  it  is  said  that  the  master  afterwards  recognised  the  contina^ 
ance  of  the  relation  between  them  at  that  time,  by  going  with 
the  pauper  when  the  term  of  apprenticeship  expired*  to  take  up 
the  indenture,  but  how  can  that  vary  the  question  whether  the 
pauper  returned  into  his  service  on  the  night  when  he  slept  in 
Smarden,  against  the  conclusion  to  he  drawA  from  all  the  other 
facts  of  the  case  ?  —  Tliere  being  then  no  residence  of  the  pau- 
per in  Smarden  under  the  indenture,  for  any  part, of  the  last  forty 
days  of  the  apprenticeship,  except  by  coupling  the  night  when  be 
slept  there  on  his  return  fVom  Hedoom  with  his  previous  residence 
m  Smarden  .*  And  that  having  been  a  mere  casual  residence,  and 
not  under  the  indenture,  the  settlement  acquired  in  fl,  continued 
there,  and  the  orders  must  be  quashed.  <?—  Grose  and  Baj^  Js* 
concurred.  Bayley  said  that  the  last  lodging  in  Smarden  was  not 
a  lodging  there  unaer  the  indenture. 

Rex  V.  Ribchester,  M.  54  Geo.  S.  2  M.  Sf  S.  ISS.  Batt.  Cent. 
162.  1  JVb/.P.  L.^Add.  xxxi.  Removi^  from  Ribchester  to  Churck 
The  sessions,  on  appeal,  quashed  the  order,  subject  to  the  opinion 
of  the  Court  of  K.  B.  upon  the  following  Case:  — The  ipaxtfet, 
R.  Salthouse,  when  of  the  age  of  seventeen  or  thereabouts,  vis 
bound  ^^renticci  by  indenture^  dated  the  ^  of  NovcnAeti  n^ 
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to  Messrs.  Peel  and  Co.  block  or  calico  print  cutters,  for  the  term  Canurfmidmor. 
of  six  years ;  Peel  and  Co.  by  the  indenture  covenanting  (amongst  oUier  parish 
other  things)  to  pay  the  pauper  six  shillings  weekly  during  ue  vl>««  be  bad 
term.    TTiese  indentures  were  proved  to  have  been  executed  by  Jf*°  ■Uowed  to 
the  pauper  and  his  mother,  but  no  evidence  was  given  of  their  g^upday^and 
having  been  executed  by  Ped  and  Co.    The  pauper  during  the  Sunday  nidita 
first  two  years  of  his  term  served  Peel  and  Co.,  and  slept  in  the  and  Uien  Bleeps 
township  of  Ribchester.    Afler  the  end  of  that  period,  he  was  ^^  ^^o  foUow- 
sent  by  his  masters  to  work  for  them  in  the  township  of  Churchy   H^i5*Sl**hi- 
and  he  accordingly  worked  in  the  works  of  his  masters  in  Churchy  aeitlement  waa 
and  slept  there,  except  on  Saturday  and  Sunday  nights,  when  he  in  hit  matter'a 
went  to  sleep  at  his  mother's  in  nibchesier,  and  returned  on  the  parish  bis  scr- 
Monday.     Eleven  other  apprentices  left  the  works  at  Church  on  '«»  haring 
Saturday  and  returned  on  Monday^  which  the  masters  Peel  and  Co.,  *"?*?  ®"  **" 
knew,  and  it  was  the  usual  cu&tom  for  the  apprentices  to  do  so.  si^iday!!'^ 
The  pauper  continued  to  work  and  sleep  in  this  manner,  for  the 
term  of  two  years  longer,  at  the  end  of  which  time  he  entered 
into   an    agreement    with   one  fValmsky  of  Ribchester^  for  five 
meals  in  each  week,  for  one  shilling  and  eight  pence  a  week,  and 
he  accordingly  went  every  Saturday  night  to  fValnuleya  house, 
in  RibchesteTf  and  returned  to  the  works  in  Church,  and  slept 
there,  except  upon  the  Saturday  and  Sunday  nights  as  before. 
The  pauper  continued  to  reside  and  sleep  in  the  manner  last  men- 
tioned for  a  quarter  of  a  year,  until  the  Saturday  before  Shrove 
Tuesday^  1795,  when  he  received  his  pay,  and  never  returned 
again  to  the  service  of  his  masters,  having  on  the  night  before 
this  Saturday  slept  in  the  works  at  Church,    The  pauper,  when 
asked  whether  when  he  quitted  the  works  on  the  said  Saturday  he 
had  determined  not  to  return  again,  said,  that  he  could  not  say 
that  he  did  determine  not  to  return,  but  that  it  seemed  he  did 
not  return.  When  asked  whether,  on  quitting  Messrs.  PeeFs  works 
in  Church,  for  the  last  time  on  the  Saturday  afternoon,  he  had 
formed  any  intention  not  to  return,  he  answered  that  he  had  not ; 
being  asked  the  said  question  as  to  Sunday  he  made  the  same 
answer ;  and  further  said  that  he  could  not  nx  upon  any  particu- 
lar point  of  time  when  he  determined  not  to  return.    Tne  pauper 
slept  at  fValnuleya,  in  Ribchester,  on  the  Saturday  night,  and  for 
the  whole  of  the  succeeding  week,  and  then  hired  himself  into 
another  employment.     After  argument,  Lord  EUenborough  C.  J. 
said,  This  is  a  case  in  which  there  was  not  any  express  leave  of 
absence  given  by  the  masters,  but  they  had  been  in  the  habit  of 
receiving  back  their  apprentices  after  they  had  gone  home  and 
returned,  and  by  so  receiving  them  they  shewed  that  it  was  not 
their  purpose  to  renounce  them  on  that  account.    In  pursuance 
of  this   indulgence  the  pauper  went  as  usual  on  the  Saturday 
night,  and  it  does  not  appear  what  his  intention  was  at  that  time, 
or  that  he  had  formed  any  upon  the  subject  either  of  returning 
or  staying  away.     He  did  not,  however,  return  on  the  Monday  ; 
the  end  and  conclusion,  therefore,  gives  a  character  and  denomi- 
nation to  the  original  act  of  departure,  Jinu  nomen  operi  imponit. 
From  what  was  finally  done  we  must  collect  what  was  his  deter- 
mination when  he  first  went  away  on  the  Saturday,    We  find  that 
he  did  not  return,  and  that  he  did  not  on  this  occasion,  as  for- 
merly, avail  himself  of  the  absence  from  Sahnrday  to  Monday  a^i 
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Forty  days' 
resideDce  suc- 
cewively  not 


If  an  appren- 
tice live  with  his 
master  forty 
days  in  A. « then 
forty  days  in  B^ 
and  then  one 
day  in  A.,  he  is 
settled  in  A. 


an  indulgeiice*     In  Rex  v.  Siraf/brdHijMn'Awm  the  appcntioe 
continuea  to  perform  a  species  of  service  with  his  master  while 
he  lodged  with  his  mother,  which  was  a  circumstance  to  corer 
what  might  otherwise  have  been  an  interruption  of  the  service; 
it  was  therefore  held  that  he  gained  a  settlement  where  he 
IfKlged.    But  here  it  appears  that  the  apprentice,  by  not  retuni- 
ing  to  his  service  on  the  Mondavi  had  not  left  it  on  the  Saturday 
under  the  usual  indulgence ;  ana  therefore  he  must  be  considered 
as  having  broken  the  contract  on  the  Saturday  when  he  aaitted 
his  masters'  works  ;  and  consequently  Friday  night  was  the  lait 
night  of  his  residence  as  an  apprentice.    The  settlement  there- 
fore was  at  Churchy  where  he  slept  on  that  night  and  not  at  Rib* 
ehester.  —r  Bayley  J.  I  am  of  the  same  opinion.     It  is  imposnUe 
to  say  that  this  apprentice  was  serving  under  the  indentures  of  ap- 
prenticeship after  the  afternoon  of  the  SaturdaVf  when  he  re- 
ceived his  pay  and  never  afterwards  returned.   Tne  Court  cannot 
look  to  what  was  passing  in  the  mind  of  the  apprentice,  but  to  hii 
acts.     From  the  nature  of  the  service  he  was  only  employed 
locally  at  the  manufactory  during  the  ordinary  working  days ;  but 
from  Saturday  to  Monday  he  was  free  from  his  master,    u,  then, 
he  was  to  have  that  interval  entirely  to  himself,  and  never  re- 
turned after  its  expiration,  at  what  time  did  he  leave  his  mtBter^i 
service  ?    It  must  be  taken  that  he  left  it  at  the  time  that  interval 
commenced,  for  he  was  not  in  a  condition  to  do  any  act  of  service 
for  his  master  after  the  Saturday  afternoon.  —  Damjoier  J.  I  an 
of  the  same  -opinion.    The  case  of  Reas  v.  Undermiloeek^  cited  in 
argument,  is  the  only  ease  like  the  present;  but  in  that  case  the 
master  recognised  the  departure  of  the  servant ;  for  he  paid  him  hii 
wages  for  the  time  of  his  absence.  That  therefore  aflRyrds  a  distinc- 
tion.    Here  the  apprentice  was  at  weekly  wages,  and  was  paid  oa 
the  Saturday  ;    and  the  Friday  night  was  the  last  night  of  hii 
being  in  the  actual  service  of  his  masters  under  the  indentures. 

Rex  V.  Cirencestery  H.  10  Geo.  8.  1  Stra.  579.  2  Botty  98& 
1  NoL  P.  Zr.  523.  An  apprentice  bound  in  die  poiirii,  lived 
there  off  and  on  for  three  quareers  of  a  year.  Exception  wn 
taken,  that  this  was  no  settlement  since  he  might  not  iobdiit 
forty  days  together.  —  Bwt  by  the  Court :  That  is  not  neoeswy. 
And  the  order  for  making  it  a  settlement  was  confirmed. 

Rex  V.  Brighthelmstoney  E.  89  Geo.  8.  5  T.  R.  188.  2  BeU, 
998.  1  NoL  P.  L.  528.  524^.  J.  Humphrey  and  his  wife  and  ^ 
mily  were  removed  from  Winelsfield  to  Brtghihelnutone  ;  the  tei* 
sions  confirmed  the  order,  subject  to  tiie  opiniMi  of  the  Couit  oo 
the  following  case :  —  «/•  Humphrey  was,  ait  the  age  of  Meen 
years,  regularly  bound  an  apprentice  to  J.  Soper  oi  Alfriit^ 
weaver,  to  serve  fl^mi  8d  November,  1774s  for  seven  years:  He 
entered  acoorditiffly,  and  served' and  resided  with  Somer  in  Affrii' 
ton  until  9th  Jti7^,  1781,  fVom  that  time  until  21st  fcyfcistefol- 
lowinghe  served  and  resided  by  direction  of  his  omaterin  a  sbop 
4iired  by  his  master  at  Brighthelmttane  ;  he  then  returned  ts  and 
seired  and  resided  w«th  liis  master  in  Ayruton  until  2Sd  ^ 
October  following,  when  he  was  sent  by  his  master  to  tiie  mastff^* 
Ihther,  Jamet  Soper  in  West  Grintteady  to  serve  oat  hisapfM- 
-tftcerfiip,  where  he  resided until  Sd  N^oemberMkfwismyimmi^ 
«ap^Mtii9eship  «acpii«d.    iJha  €mt$4  aaid,  Hmh  tlie  daeisioa  rf 
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thu  case  muBt  be  governed  by  those  of  fonner  casesy  and  chat 
the  distinction  attempted  to  be  made  between  the  cases  of  ser-  ^ 
vants  and  apprentices  could  not  be  supported^  but  that  they 
should  both  fall  within  the  same  rule,  and  tnat  the  cases  of  Rex  v« 
Lowest,  and  Rex  v.  Hulland  governed  thia  case,  where  it  was 
determined^  That  when  a  servant  lives  with  his  master  forty  days 
in  one  parish  and  then  forty  days  in  another,  and  then  returns  and 
itays  one  day  in  the  former  parish,  his  settlement  will  be  there*  — 
And  Ashhur$t  J.  said  the  settlement  is  shifting  until  the  end  of 
the  year,  and  is  at  last  fixed  where  the  servant  sleeps  the  last 
nicrht,  if  there  be  a  residence  for  forty  days  in  that  parish  in  the 
whole.    Both  orders  quashed. 

0f  tge  fitpt  ma0trr»  tottj^oue  an  actual  a^^ignmmt 
0f  t%e  indmrurefF. 

Vide  Stat.  56  Geo.  3.  c.  139.  $  9  &  10.  Vol.  I.  p.  121.  &  122. 

Holy  Trinity  v.  Shoreditchy  M.  3  Geo.  1.  1  Stra.  10.  2  Bott,  405.   Apprmtice 
1  iSTo/.  P.  L.  509.    Parker  C.  J.  delivered  the   resolution   of  the  ^^Thi^  **"* 
Court:  This  is  an  order  for  the  removal  of  one  Ferrer  from  the  ^eanoAer^U 
parish  of  Holy  Trinity  to  Shoreditch  ;  by  which  it  appears  that  aeuled  in  the' 
Ferrer  was  bound  an  apprentice  to  one  TrtAy,  with  intent  that  parish  where 
he  should  serve  Green  /  which  he  did  for  tnree  years :  And  it  the  sendee  ii. 
hath  been  insisted  that  he  being  bound  to  Truhy^  who  lives  in 
Trinity  parish,  his  settlement  is  there;  and  not  in  Shoreditch^ 
where  the  service  was.    But  we  are  of  opinion  the  justices  have 
done  right  in  sending  him   to   Shoreditch^  where  the  service 
actuaUy  was.    It  is  the  same  thing  as  if  Truby  had  turned  him 
over  to  Green  ;  in  which  case  there  would  have  been  no  question 
but  he  had  gained  a  settlement  in  Greens  parish. 

St.  Olave*s  ▼.  All  Hallotos,    T.  9  Geo.  1.    Sett,  Sf  Rem.  153.  So  where  an 
1  Stra.  554.  2  Bott,  406.  1  Nol.  P.  L.  524.   A  person  is  bound  •PP"?^^  ■ 
apprentice  to  a  master  who  Uvea  in  St.  Olave^s.    Afterwards,  the  ofh2<M?«inal 
apprentice  by  his  master's  verbal  consent,  lived  with  and  served  Piaster  sctUs 
another  person  in   AU  Hallows.  —  By  the   Court :   He  gains  a  another, 
settlem^it  in  the  last  place  ;  for  a  person  may  serve  his  master 
in  another  parish  or  place ;  and  although  he  serves  another  man, 
yet  it  ia  by  consent  of  his  master,  a^d  the  benefit  accrues  to  his 
master 

Rex  V.  St.  George's  Hanover^quare,  M.  8  Geq^  2.  2  Sess.  Ca. 
158.  ^  Stra.  1001.  Burr.  S.  C.  12.  2  Bott,  406.  1  NoL  P.  L.  508. 
510.  Mice  Wheeler  was  bound  by  indenture  a.  parish  apprentice 
to  George  Leicester^  in  the  parish  of  Si*  Georges^  where  she  lived 
above  forty  days  under  the  indenture,  and  gained  a  settlement. 
Afterwardb  she  was  by  parol  agreement  hired  out  by  the  said  mas- 
ter to  one  HnU  in  the  parish  of  St.  Mary4e'Boney  and  there  lived 
and  lodged  above  forty  da^ys,  that  is,  for  the  space  of  one  year  and 
upwards,  the  said  apprenticeship  continuing ;  and  the  said  George 
Leicester  her  master  received  her  wages,  and  found  her  clothes. 
-~  By  the  Court :  The  apprentice  is  well  settled  in  Si.  fil^ry-h- 
fione* 

Rex  r.   Fremington,  E.  SO  Geo.  2.    Burr.  S.  C.  4L6.     2  Boit.  So  where,  after 
409.  I  Nol.  P.  L,  510.  521.  Mary  Bevans  the  pauper  was  bound  "„air1^" 
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A  settlement  is 
gain^  by  a  ser- 
vice with  a  third 
master  under 
the  express  con- 
sent of  the 
second  to  whom 
the  first  had  as- 
signed the  ap- 
prentice. 


Iberemustba 
bj  the  master 
an  oppress  con- 
sent to  serve  a 
particuhur  per- 
son»  mere 
knowledge  b 
not  enough* 


a  parish  apprentice  to  one  Richards  in  Fremington ;  who,  after 
Bome  time,  declared  that  he  had  no  business  for  her ;  and  gave 
her  permission  to  go  and  work  elsewhere,  where  she  would,  for 
her  own  benefit ;  and  on  his  recommendation  she  ^as  hired  to  one 
Mr.  Noit  at  Sherxoell,  from  the  first  day  of  June  till  Lady^day^ 
and  served  him  there  for  the  wages  of  32^. ;  and  then  went  back 
to  her  master,  with  whom  she  stayed  eight  days,  and  then  the 
term  of  her  apprenticeship  expired.  This  was  held  to  be  a  good 
settlement  at  SherweU,  for  she  was  not  discharged  firom  her  ap- 
prenticeship nor  intended  to  be  so.  Her  master  only  gave  her 
leave  to  go  elsewhere  and  serve  another  person,  for  ner  own 
benefit.  She  did  so  and  .afterwards  she  returned  to  her  master, 
and  was  received  by  him,  and  stayed  with  him  to  the  end  of  her 
term.  And  consequently,  the  service  with  Mr.  Noti  in  Sherwdl 
was  a  continuation  of  the  apprenticeship,  and  performed  under  iu 
Rex  V.  Tavistock,  E.  7  Geo.  S.   Burr.  S.  C.  578.    2  Bottj  412. 

1  Nol.  P.L.Sffl.  516.  The  pauper  was  bound  an  apprentice  by 
the  parish  of  Lamerton,  to  R.  Bundle,  with  whom  he  hved  seTcral 
years  in  that  parish ;  and  then  Bundle  transferred  him,  by  assign- 
ment, to  John  Prout  of  Milton  Abbott,  with  whom  he  lived  till 
he  was  twenty  years  and  a  half  old^  at  which  time  he  offered  his 
service  to  T.  M.  of  the  parish  of  Kelly.  M.  apprehending  that 
he  was  an  apprentice  to  P.  sent  his  two  sons  to  P.  to  know  whe- 
ther it  was  with  his  consent  that  the  pauper  should  live  with 
him.  To  which  P.  answered,  '*  With  ail  my  heart ;  he  may  live 
with  M.  or  any  body  else,  provided  he  penorms  his  agreement 
with  me."  Accordingly  he  lived  with  M.  in  the  parish  of  K.  for 
a  year  and  upwards.  He  was  removed  from  Tavistock  to  K^y, 
and  the  sessions  vacated  the  order.  —  Ld.  Mansfield  C.  J.  The 
only  question  is.  Whether  Prout  consented?  It  is  clear  that  he  did 
consent,  and  his  consent  included  that  of  the  first  master.— 
Aston  J.  said,  that  a  second  assignment  was  good,  as  appeared 
by  Rex  v.  East  Brid^eford.     (See  this  case,  «o«^.  422.) 

Rex  V.  Holy  Trinity  in  the  Minories,  SO  Geo.  S.    3  T.  R.  605^ 

2  Bott,  423.  1  Nol.  P.  L.  511.514.  517.  Frances  Whitfidd^  wife  of 
Joshua  Whitfield,  (a  patient  in  Guy%  Hospital,)  with  her  three  chil- 
dren, were  removed  from  St.  Mary  Magdalen,  Bermondsey,  to  the 
Holy  Trinity  in  the  Minories  :  The  sessions  confirmed  the  order, 
subject  to  the  opinion  of  the  Court  on  a  case,  stating,  That 
Joshua  Whitfield  was  bound  an  apprentice  to  John  Grimes  of 
Toxver  HiU,  London,  tailor,  (being  a  place  within  neither  of  the 
said  parishes,)  for  seven  years.  He  served  his  master  about  six 
years  of  the  term,  when  his  master  declined  business,  and  in- 
formed the  pauper  that  he  wished  him  to  set  another  master  for 
his  good.  He  then  went  home  to  his  father,  who  lived  in  St. 
Olave's,  Southvoarh,  with  whom  he  stayed  three  or  four  wedu, 
and  if  he  could  have  got  a  service  in  that  time,  he  would  hare 
taken  it ;  but  not  meeting  with  any,  he  returned  to  Grimes,  who 
thereupon  told  him  that  he  heard  Mr.  Edtoards  (who  was  also 
a  tailor  and  lived  in  Holy  Trinity)  wanted  a  man ;  and  told  him 
to  go  to  Edtoards,  and  make  an  agreement  with  him  for  his 
good;  and  that  he  understood  Edtvards  would  take  him  for 
twelvemonths.  He  accordingly  went  to  Edwards^  and  entered 
into  an  agreement  with  Tiim  in  writing,  and  under  seal)  covenant- 
ing to  serve  him  for  twelvemonths  in  his  businesi  of  a  tailor; 
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uidEdwardi  covenanted  to  instruct  him  in  that  buuneM»  And  Sxprm  content, 
find  hiqa  in  victuals,  drink,  and  lodging,  and  at  the  end  of  the  ^^^J^^l^ 
tenn  to  pay  him  121,  in  consideration  of  his  service.    The  agree-  ^|^Ji^  i^  «i^' 
ment  was  not  stamped.    He  was  nineteen  years  of  age  when  he  anuent. 
left  Grimes  ;  and  the  indentures  were  not  assigned  or  cancelled ;  j^  ^  u^iy  Xri- 
but  after  he  had  ^errfflf  Edwards  t%joo  months^  Grimes  gave  him  nityintheMU 
up  hii  indentures f  and  he  continued  to  serve  Edwards  to  the  end  nories. 
of  the  year,  and  then  received  his  wages,  and  applied  them  to 
his  own  use.    The  question  waS)  Whether  he  gainea  a  settlement 
by  his  service  with  Edwards  in  the  Holy  Trinity  f  — Ld.  Kenyan 
C.  J.  It  is  extrepaely  clear,  that  while  the  indentures  of  appren- 
ticeship continue  in  force,  tlie  apprentice  is  not  sui  juris,  and 
cannot  gain  a  settlement  as  a  servant.     But  it  has  been  settled 
in  the  case  of  Bex  v.  St,  George,  Hanover^quare,  that  the  ap- 
prentice need  not  continue  in  the  actual  service  of  the  first 
master  during  the  whole  term,  but  that  if  he  be  assigned  over 
by  the  first  master,  or  continue  with  his  privity  and  consent  in 
the  service  of  another  person,  he  may  gain  a  settlement  by  ser- 
ving the  second  master  forty  days.     The  cases  which  have  been 
decided  upon  this  subject,  have  been  determined  on  nice  dis- 
tinctions ;  but  still  these  distinctions  ought  to  be  adhered  to,  as 
they  have  settled  the  boundaries  on  this  point.    The  one  is  the 
case  of  Bex  v.  Fremington,  (ante,  p.  411.)  where  it  was  held  that 
the  apprentice  gained  a  settlement  by  serving  the  second  master 
with  tne  consent  of  the  Jirst,    The  case  on  the  other  side  is  that 
of  Bex  V.  ;S^  Lukes,  Middlesex,  (post,  417.)  where  a  general  /»- 
-cence  given  by  the  master  io  the  apprentice  to  serve  whom  he  would, 
without  any  consent  to  serve  any  person  in  particular-,  was  held 
not  sufficient  to  gain  a  settlement.    Now  this  case  falls  within 
the  principle  of  the  former  of  these ;  for  the  apprentice  went 
not  only  with  the  consent,  but  with  the  express  recommendation, 
of  the  first  master  to  serve  the  second,  and  he  went  there  to 
follow  the  same  trade  which  his  first  master  had  exercised.    It 
•has  been  said  that  this  case  must  be  governed  by  that  of  Bex  v. 
Sandford  (post,  486.) ;  but  there  is  a  solid  distinction  between 
that  case  and  Uie  present.    For  there  the  master  gave  up  the 
indentures  previous  to  the  pauper's  entering  into  the  second  ser- 
vice ;  but  nere  the  indentures  were  not  given  up  till  more  than 
forty  days  had  elapsed  after  the  apprentice  had  served  the  le- 
eond  master;    and  that  is  sufficient  to  give  him  a  settlement 
in  that  parish.  —  BuUer  J.    The  pauper  could  sain  no  settle- 
ment by  living  as  a  hired  servant  with  Edwaras,  because  the 
indentures  of  apprenticeship  still  existed;  and  the  only  ques- 
tion is,  Whether  the  master  did  expressly  consent  to  that  service 
or  not?  For  all  the  cases  shew  that  mere  knowledge  is  not  suffi- 
cient; knowledge  does  not  imply  consent.    Now  here  was  an 
express  consent  and  recommendation  of  the  first  master  to  serve 
the  second,  and  then  the  case  comes  precisely  within  that  of 
Bex  V.  Fremington*    If  indeed  the  apprentice  had  not  gone  into 
Edwards*M  service,  he  would  not  have  gained  a  settlement  by 
serving  any  other  person,  because  a  general  licence  to  serve  tiAom  a  gmcfsl  li- 
the  apprentice  chooses  is  not  stifficieni.    By  going  into  the  service  cence  to  lert* 
of  any  other  person,  the  apprentice  would  have  gone  without  the  wiioin  the  ap. 
express  consent  of  the  first  master,  and  therefore  might  have  prantioe^ootct 
been  recalled  by  siich  master ;  but  he  could  not  havebeen  re-  "  ""^  •»««"*• 
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jf  there  he  an  called  bf  the  first  master  from  the  service  of  Edtoardt^  because 
express  consent  of  the  express  consent  to  servo  Edwards.  This  is  distinguishable 
^^■^T'  ^!^^  ^^^  ^"®  ®^  RexY.  Sandford;  for  there  the  master  had 
nre^e hire'  &^^^  "P  ^®  indentures,  and  ne  had  no  longer  anj  power  over 
hersdf  assert  Uie  servant ;'  but  here  the  indentures  were  in  force  during  the 
vani.  first  two  months  of  the  pauper's  service  with  Edxvards,    The 

other  judges  concurred.     Both  orders  confirmed. 
Express  con-  Rex  V.  Bradstone,  H.  27  Geo.  3.  2  Bott,  422.  1  NoL  P.  L.  507. 

Mnt  giTen  to  514,  Removal  of  the  pauper  from  Llandulph  in  ComtoaU  to  Brad- 
♦o!^"-  ^'  stone  in  Devonshire  :  The  sessions  confirmed  the  order.— The  pau- 

ter,  ana  a  ge-  ,,  ..*iii  «  *i. 

neral  leave  to  P^''  ^&s  bound  apprentice  by  the  churchwardens  and  overseers  of 
the  apprentice  the  parish  of  Pethervounn  in  ComxnaU  to  Mr.  Lawrence^  of  Lowi- 
ifl sufficient;  cfston.  Laxvrence  duly  assigned  him  by  indenture  to  WiUmm 
"^*^^^°"K*"  W'eeks,  of  Bradsione,  with  whom  he  contmued  till  he  waa  twenty 
wmnot  given  Y^^^^  of  age :  at  this  period  JVilliam  Weeks  and  the  pauper  having 
tiU  the  appren-  some  dispute,  agreed  to  part,  and  W.  gave  the  pauper  a  permission 
tice  bad  been  in  writing,  signifying  that  he  was  at  liberty,  and  liad  hia  consent 
in  bis  second  to  serve  any  other  master.  The  pauper  then  left  Weeks  snd 
^ice  for  some  y^^^^  himself  to  R.  T.  of  Beerferris  for  one  year.     He  served 

the  year  and  received  his  wages,  and  then  married,  and  went  to 

live  in  Llandulph^  ^ere  he  has  since  resided.     During  the  time 

that  he  lived  in  Beerferris  with  R.  T.  he  frequently  saw  W.  wfad 

knew  that  he  was  in  die  service  of  T. ;  but  W.  had  never  given 

any  particular  consent  to  this  service  with  7*.,  or  to  hia  serving 

any  particular  person ;  but  he  told  him  at  parting  he  would  think 

*  no  more  of  him.    It  also  appeared  on  the  examination  of  T.  that 

the  pauper  had  hired  himself  to  him  for  one  year,  for  61.  lOi.  per 

year,  and  served  out  his  year ;  that  he  was  then  twenty-one  yesrs 

of  age,  and  the  t»ne  of  his  apprenticeship  not  expired ;  ihtt 

when  the  pauper  had  been  in  his  service  eight  montna,  he  (T.) 

met  W.  by  accident,  who  said,  **  IJind  you  kd^  'an  apprentUe 

of  mine  ;     to  which   T.  answered,  "  /  do  not  knmo  I  kave  f*  and 

tiiat  Weeks  then  said,  *'  J.  Dingle  is  my  apprenficey  ktti  yom  are 

welcome  to  keep  him  as  long  as  youplease^  for  I  shaU  mmk  no 

more  qf  him.**    The  panper  continued  in  hicr  service  with  T.  four 

flsontlis  after  this  conversation  had  passed,  SAdi  at  the  ex^raiioa 

of  his  year,  he  received  the  ftdl  year's  wages.    Thfe  Court  bemg 

of  optnien  that  tins  conversation  was  a  swclent  eonsant  on  die 

part  of  W.  to  the  service  of  his  apprentice  with  t.  uader  ihe 

said  indentm'es,  both  the  orders  were  quiMhed  wfthout  ttrgudMnCb 

The  consent  of       Rex  v.  SU  Mary^  LamheHky  T.  25  Geo.  8^  Cold.  S»^.  ^  BeU,  419. 

Uie  first  master    1  ^oL  P.  L.  51t>.  51 1.  The  paupei' Was  bound  appnstttice  by  ittdea- 

to  a  subsequent  ^^^  ft^p  fiy^  years,  to  Joseph  Coefke  of  Si*  Boiolph,  Lom^hth  ^i* 

SmISctp^-"    ^^^^  "^  continued  a  year  and  a  half,  when  having  staid  out  sB 

aedbyhisgiT-     lught,  on  her  rcfCuvD,   Cooke  and  hie  wife  to)d  her  she  wm  ao 

ing  tbe  pauper    kmgev  theh-  apprentice^  ssid  might  go  and  look  for  another  ptecs, 

a  characterwith  and  gave  her  money  to  go  to  a  register  oilce,  t»  look  for  •  plasa. 

a  viewtoinduce  j^^^  ^jg  ^^  continued  a  week  mA  her  sud  mailer,  whe»  hea^ 

^r  touSiel^  ing  of  a  place,  site  agreed  t^hitt  herself  aa  a  servant  toMr.  J^for- 

'  fMry  of  the  pariah  of  St.  Simour,  at  ^s.  a-year.    Mr.  H.  €£aM  ta 

Cooke  and  iaqwved  het  chaaaeter,  which  eoraiag  dui  aaiisiiMtei7> 

ke  hsred  heron  Aeabo«e  tenne:  in  thb  sarviee  she  eanttaMd  to 

litve  nine  montha^  in  the  pafidi  of  Si.  8»    The  paapitr  at  din  tfiae 

waa  undar  twe&ty^^ne  years  of  age ;  b«t  when  she  left  Kr*  C.  the 

HideiiMirea  imre  9o»  delivered  op  nor  eaii^ed':  l«t  Mrtuft 
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told  her  the  indentures  were  destroyed ;  thb  was  not  true  as  to 
both  partSy  one  of  them  having  been  read  in  OTidence.  The 
pauper  went  afterwards  to  a  friend's  house  at  Lambeth^  where 
she  lived  on  charity,  but  not  as  a  servant ;  from  thence  she 
hired  herself  as  a  servant  to  a  Mr.  Z..  of  St,  Stephen^  Wed' 
brook,  at  5/.  per  annurttf  without  the  knowledge  or  Mr.  Cooke, 
where  she  lived  three  months.  During  this  service  she  visited 
Mrs.  C.>  her  first  mistress,  and  acquainted  her  where  she  was,  who 
said  she  was  glad  of  it..  The  removal  was  from  St.  Mary,  Lam" 
beth  to  St.  Siviours,  Sauthutark,  and  was  quashed  by  the  ses«- 
nons. — Ld.  Mansfidd  C.  J.  The  indentures  still  subsist,  and  the 
power  over  the  servant  continues;  then  the  question  is,  whether  the 
master  consented  ?  The  character  was  as  servant  f — And  Butter  J. 
said,  The  case  of  Rex  v.  Ideford  was  directly  in  point.  Order  of 
sessions  quiuhed. 

Rex  V.  Bradninch,  T.21  Geo.S.  Cald.^Sl.  2Bott,^lS.  Cald.  The  consent  of 
461. 1  Nol.  P.  L.  516. 521.  The  pauper  was  bom  in  BradntnchyOnd  tbe  fint  master 
boond  apprentice  by  that  parish  to  C  Hill,  till  twenty-four  years  "•y '^.  hnplied 
of  age ;  he  continued  to  live  with  his  master  till  twenty-two,  sJ^^"^^"™' 
when  his  master  agreed,  that  if  he  would  give  him  one  guinea 
in  hand,  and  two  guineas  more,  (being  one  guinea  a*-year,  dur- 
ing the  residue  of  his  apprentic^hip,)  3ie  pauper  should  go,  and, 
serve  where  he  pleased;  but  the  master  said,  that  he  would  not 
deliver  the  indenture,  nor  discharge  him  from  his  apprenticeship, 
for  he  considered  him  as  his  apprentice  still :  the  pauper  agreed 
to  this,  and  paid  his  master  a  guinea  in  hand,  and  went  into  the 
parish  of  GiUiskam  and  lived  with  his  &ther,  and  paid  him  6flf. 
a-week  for  his  lodging.  He  hired  himself  as  a  labourer  to  Miss  S* 
by  the  day,  and  continued  to  lodge  with  his  father  at  Gittisham, 
and  serve  Miss  £>.  till  the  expiration  of  his  apprenticeship.  At 
the  end  of  the  first  year  of  his  serving  Miss  S.  he  went  to  his 
master.  Hill,  and  paid  him  one  guinea  for  that  year,  according  to 
the  apeement :  his  master  said,  *^  You  continue  to  toark  far 
Miss  S. ;  /  think  it  a  very  good  place,  and  hope  you  toill  con^- 
tinue  in  it"  At  the  end  of  the  second  year  he  went  and  paid 
his  master  the  other  guinea,  who  said.  You  still  continue  to 
work  with  Miss  S. ;  he  replied,  he  did ;  when  his  master  said,  he 
would  look  out  for  the  indenture  and  give  it  liim.  Hie  pauper 
did  not  know  there  was  any  conversation  between  the  master  and 
Miss  ^«  respecting  the  apprentice,  but  Miss  S.  knew  the  pauper 
was  an  apprentice.  The  removal  was  from  Gittisham  to  Brad*- 
ninch,  and  was  confirmed  by  the  sessions.  — -  Ld.  Mansfield  C.  J. 
Thtf  e  can  be  no  doubt  in  this  case.  The  pauper  was  certainly 
not  sui  juris  ;  for,  if  he  had  been  be  would  not  nave  paid  a  goinea 
a-year.    Both  orders  quashed. 

Mr.  Caldeoottp  in  his  report  of  this  oase,  states  the  Court  to  have 
been  of  opioioD,  that  there  was  in  this  caacy  w>^  knowledge  of 
the  particular  service,  a  consent,  and  more,  a  very  strong  appr^ 
batioQ  of  it. 

Mr.  Nolan  concludes  his  aotiee  of  it  l^  obaefving,  that  it  was 
held  a.sufioient  assent  to.  entitle  the  party  to.  a  settlement  by  ser* 
vifie  with  Miss  5.  as  an  apprentice. 

However,  in  Rex  v.  ShMear,  AL  41  G0O.  3^  1  Bast,  7Sw  A  jMrticubr 
2  BoU,  427.  1  Nol.  P.  L.  504.  615.  Two  justices  removed  «>n^t  ^s 
John  Bassetp  with  his  wife  and  children  by  name  from  the  parish  SJe'^STttSie 
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the  apprentico  of  Shebbear  to  the  parish  of  Bradford,  both  in  the  county  of 
■er?iDg  such  Devon  ;  the  sessions^  on  appeal,  quashed  the  order.  John  Basset^ 
service  to  gain  a  (he  pauper,  was  bound  at  seven  years  of  age  by  a  parish  inden- 
iTA^Kh  Ae  ^^f  ^  Wtlliam  Trick  of  Bradford,  tiU  the  age  of  twenty-four. 
apprenticeagrec  Trick  assigned  the  apprentice  seven  years  afterwards  to  John 
to  give  the  mas-  SUeman  of  the  same  parish,  with  whom  he  lived  there  till  Lady^ 
ter  a  guinea  to  day,  1780,  when  two  months  were  wanting  of  the  expiration  of 
^  '**•  ®F  *^  ^^  apprenticeship.  He  then  proposed  to  Sleeman  to  let  him  off 
hbtime^and  ^^  remainder  of  his  time,  which  he  at  first  refused  to  do.  The 
the  master  agree  pAuper  then  offered  to- give  Sleeman  a  guinea  if  he  would  let  htm 
to  give  him  off,  which  Sleeman  agreed  to  do,  and  cdso  to  give  him  a  new  suit 
clothes  when  of  clothes  when  the  guinea  was  paid :  the  guinea  was  not  paid 
* vl"*"**  "  ^  Sleeman,  nor  did  Sleeman  give  the  pauper  the  clothes ;  nor 
^  were  the  indentures  given  up  or  cancelled.     On  the  morning  of 

the  Lady-day  above  mentioned  the  pauper  went  away  and  of- 
fered to  serve  one  Brent,  who  refused  to  employ  him,  conceiving 
him  to  be  an  apprentice.  The  same  day  he  went  to  one  BaUis' 
hill,  a  blacksmith  in  Shebbear,  who  said  he  would  not  take  him 
without  Sleeman  B  consent.  The  pauper  then  went  to  Sleeman 
and  told  him  what  Battishill  had  said ;  Sleeman  then  replied, 
^*  You  may  go  toith  all  my  heart.  I  think  it  toill  be  a  good  thing 
for  you  to  learn  the  tradeJ*  On  his  telling  Battishill  what  Slee^ 
man  had  said,  Battishill  agreed  with  him  ;  and  he  lived  with  him 
in  Shebbear  for  the  last  forty. days  and  upwards,  before  he  at- 
tained the  age  of  twenty-four.  —  lid.  Kenvon  C.  J.  This  case  is  very 
distinguish wle  from  that  of  Rex  v.  Crediton,  post,  418.  which  we 
decided  a  few  days  ago :  and  upon  the  same  ground  on  which  we 
there  held  that  no  settlement  had  been  gained  as  an  apprentice  by 
the  subsequent  service,  I  think  it  is  as  clear,  that  the  sessions  have 
drawn  the  right  conclusion  in  this  case  in  adjudging  that  a  settle- 
ment was  gamed  by  the  service  with  the  second  master.  There 
IS  no  doubt  but  that  the  indentures  still  subsisted  in  point  of  law, 
not  having  been  delivered  up  or  cancelled,  nor  any  consideration 
paid  for  doing  so.  In  the  former  case  we  were  satisfied  that  the 
master  did  not  really  mean  to  give  a  particular  assent  to  the  se- 
cond service ;  he  had  there  told  the  apprentice  to  ^o  where  he 
pleased,  having  no  further  occasion  for  him,  and  when  the  ap- 
prentice told  him  where  he  was  going,  he  answered  that  he  migtit 
ffo  there  or  any  where  else.  But  here  the  master  was  applied  to 
for  his  consent  to  the  particular  person  named ;  and  he  expressed 
his  approbation  of  the  apprentice  going  there,  telling  bun  that 
it  would  be  advantageous  to  him  to  learn  the  trade.  Tliit 
then  was  not  an  indiscriminate  leave  to  serve  any  person,  but  a 
particular  consent  to  a  particular  service ;  and  this  is  the  plain 
line  of  distinction  between  all  the  cases ;  which  it  is  to  be  hoped 
will  make  an  end  of  all  such  questions  in  future.  Perluups  it 
would  have  been  more  correct  for  the  sessions  to  have  founa  the 
fact  of  such  particular  consent,  instead  of  only  finding  the  evi- 
dence of  it,  as  they  have  done ;  and  if  any  thing  were  likdy  to 
turn  upon  it  in  this  case,  it  should  be  sent  down  to  them  again 
to  find  that  fact.  But  I  do  not  know  what  advantage  could  accrue 
from  thence  to  the  respondents,  for  in  effect  the  sessions  have 
drawn  that  conclusion,  and  upon  these  premises  I  do  not  see  how 
they  could  have  drawn  any  other. 

16 
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JBut  t^  tmtt  &natole&ge  of  tgr  ntanter  t0  not  (Kiffiitient. 

Bex  ▼.  Ideford,  H.  16  Geo.  S.     Burr.  8.  C.  821.     2  BoH.  After*  parol 
415.      1  Nol.  P.L.  511.      Mary  Street  the  pauper  was  legally  ^^g^^^J^f  * 
bound  apprentice  by  the  parish  officers  of  Chudley  to  Philip  SoB«*d^pj^'t' 
MaUhems  of  that  place,  till  twenty-one,  or  day  of  marriage,  and  Krrice  und<;r 
lired  with  him  there  four  years ;  when  he  assigned  her,  by  parol^  that  assign- 
to    Joseph  SteUiford   of  Idefordy  with  whom  she  lived  seven  njent,iheap- 
months;  when  she  ran  away  from  Stelljford^  and  returned  to  P^n^'jeruni 
Chudley,  and  resided  there  for  nine  months  as  a  servant  to  John  ^Qdlmaster. 
Hayes,  at  a  public  house,  with  the  knotoledge,  but  without  any  then  lives  with 
express  consent  of  Matthews  or  SteUiford ;  and  John  Hayes  did  a  third  person 
not  know  that  the  pauper  was  an  apprentice.    Matthews  the  ori-  nine  months  in 
ginal  master,  resided  m  Chudley  during  the  time  that  the  pauper  ^^•^^"f^o  ^ 
hved  with  Hayes,  and  frequently  saw  her  there,  and  applied  to  Jl^sent'Sther 
SteUiford  to  take  her  back  to  Ideford,  and  threatened  to  put  ofthefintor 
him  to  trouble  if  he  did  not.     During  the  time  that  she  was  at  second  master, 
Chudley  as  aforesaid,  she  was  taken  ill,  and  part  of  the  time  so  ^^  remains  af- 
ill,  in  the  work-house,  that  she  could  not  be  removed,  and  was  ^"•^•'J*»^° 
then  relieved  by  SteUiford  in  the  work-house  there.     She  never  I^7h*  in  good 
returned  to  Ideford  ;  but  continued  for  the  last  two  years  of  her  health',  and  tho 
apprenticeship  in  Chudley  in  good  health,  where  the  apprentice-  indentives  then 
ship  expired.    It  was  argued,  that  the  pauperis  service  at  Chud"  ^^pi'® ;  ■*<>. 
/<y  after  her  return  from  Ideford,  was  a  service  under  the  appren-      •  ^^J^g^ch 
ticeship ;  being  by  consent  of  her  master  SteUiford,  who  mani-  ^^n^i  parnh. 
festly  considered  her  as  his  apprentice  whilst  she  resided  there. 
-—  But  by  Ld.  Mansfield  C.  J.     Here  is  no  consent  of  the  master, 
either  express  or  implied :  his  mere  knowledge  of  it  doth  not  imply 
his  consent.     And  the  whole  Court  were  unanimous,  that  no 
settlement  was  gained  at  Chudley  afler  the  pauper's  return  from 
Ideford* 

Bex  V.  St.  Luke's  in  Middlesex,  T.  5  Geo.  8.  Burr.  S.  C.  General  eontent 
542.  1  Bloc.  Rep.  553.  2  BoU,  411.  Tlie  pauper  WiUiam  f^^^^^'^l 
Hutchins  was  bound  a  parish  apprentice  to  one  Frost,  a  shoe-  {uhere  he  wiu, 
maker  in  Southwark,  till  his  age  of  twenty-four,  and  served  notsuffldtnt. 
him  there  three  years.  The  master  then  removed  to  the  parish  of 
iS^.  Luke  in  Middlesex,  taking  the  apprentice  with  him,  where  he 
served  four  years.  The  master  then  told  him  to  go  about  his  bu' 
siness,  and  work  Jbr  himsdf;  but  the  indentures  were  not  can- 
ceUed,  nor  given  up.  The  pauper  hired  himself  as  a  journeyman 
to  several  masters  of  the  same  trade  in  difierent  parishes ;  and 
believed  the  said  JP^did  not  know  what  master  he  worked  with 
after  he  left  him,  nor  ever  called  upon  him  to  account  for  what 
money  he  earned,  and  the  pauper  applied  the  same  to  his  own 
use.  He  worked  and  lodged  the  last  forty  days  before  he  at- 
tained the  age  of  twenty-four  years,  in  the  parish  of  St.  Leonard's 
Shoreditch.  The  question  was,  whether  he  gained  a  settlement 
at  Si»  Leonard's  by  this  service,?  —  By  Ld.  Mansfield  C.  J.  and  the 
Court:— > The  ixidenture  of  apprenticeship  remained  in  force, 
and  the  relation  of  master  and  apprentice  continued.  But  this 
service  in  iS^.  Leonard's  cannot  be  considered,  either  as  a  service 
of  his  first  master,  or  as  an  assignment.  He  was  incapable  of 
making  a  contract  by  way  of  hiring  and  service,  or  of  any  act  to 
gain  a  settlement.    If  his  master  had  assigned  him  over  to  a  par- 
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ticular  person,  it  would  have  gained  him  a  settlement  as  a  ser- 
vice to  the  master.  But  this  working  in  St,  Leonard's  was  not 
carrying  on  the  business  of  the  first  master  there,  nor  any  service 
under  the  indenture.  But  the  settlement  is  in  that  parish  where 
he  had  served  his  first  master  as  an  apprentice  for  forty  days, 
which  was  in  St.  Luke's, 

In  Rex  V.   Crediton,  M.  41  Geo.  3.      1  Easty  59.    2  BoU,  426. 
Two  justices  removed   JV.  Milton,  his  wife,  and  daughter,  from 
the  parish  of  North   Taunton  to  that  of  Crediton^  both  in  the 
county  of  D^on.     The  sessions  on  appeal  con6rmed  the  order, 
subject  to  the  opinion  of  the  Court,  on  a  case  stating,  That  W. 
Milton  the  pauper  was  bound  apprentice  to  Andrew  Afatthetss, 
whom  he  served  above   forty  days   in    the  parish  of   Crediton, 
Matthews  failing  in  business,  told  the  pauper  that  he  had  no  fur- 
iher  employment  for  him,  and  he  might  go  cohere  he  pleased.  After- 
wards and  before  leaving  his  master,  one  Hay  don  came  to  inform 
the  pauper  that  one  Underhill,  who  wanted  a  boy,  was  at  an  inn 
in  the  neighbourhood  of  his  master's  house,  and  that  he  should  go 
to  the  inn.     As  the  pauper  was  going  out  of  the  house,  his  master 
met  him,  and  asked  him  where  he  was  going  ?     The  pauper  told 
him  he  was  going  down  to  Underhill.    Matthews  said,  "  he  mkh 
go  there,    or  tvhere  he  pleased.**      Thereupon   the    pauper  left 
Matthews*^  Jiouse,  and  went  and  hired  himself  and  lived  with  Un- 
derhill above  forty  days  in  the  parish  of  Sampford  Courtenai/, 
but  no  communication  appeared  to  have  taken  place  between  the 
original  master  and   Underhill.    The  question  submitted  by  the 
sessions  was,  whether  this  were  such  an  assent  of  the  original 
master  to  the  apprentice  serving    Underhill  as  enabled  the  ap- 
prentice to  gain  a  settlement  in  Sampford  Courtenay,  by  his  service 
with  Underhill  there.     Rex  v.  Tavistock  was  cited  amongst  other 
cases,  to  shew  that  this  was  a  particular  leave  to  a  particular  per- 
son. —  Lord  Kenyon  C.  J.     The  service  with  Underhill  was  not  a 
prosecution  of  tlie  service  of  the  original  master.     Some  of  the 
cases  upon  this  subject  have  been  carried  to  a  greater  degree  of 
refinement  than  might  be  desirable  if  they  were  to  be  decided 
a^ain  de  novo  ;  but  we  are  to  be  governed  by  the  general  prin- 
ciple resulting    from  them,  and  not  by  particular  expressions, 
which  vary  in  every  case :  it  would  have  been  better  perhaps  to 
have  confined  the  power  of  gaining  a  settlement  to  a  service  with 
the  original  master/    The  case  of  Rex  v.  St.  George* s  Hanoter- 
square,  (ante,  411.)  first  broke  in  upon  that  line,  and  determined 
that  an  apprentice  serving  another  by  the  consent  of  the  original 
master  might  thereby  gain  a  settlement :  from  thence  has  issued 
such  a  train  of  decisions  as  it  is  difficult  to  follow ;  however,  the 
general  principle  of  them  all  is  to  be  found  in  Rex  v.  Austre^^ 
(post.  486.)  where  Lord  Mansfidd  said,  that  in  order  to  gain  a 
settlement  by  the  apprentice  serving  anoUier  master,  there  must  be 
'<  an  express  and  implicit  leave,  and  consent  given  by  the  matter 
to  the  particular  service/'  so  as  to  be  considered  as  *'  a  service 
of  his  master  under  the  indenture,'*  and  not,  as  he  observed  io 
•that  case,  "  a  leave  intended  to  be  auite  general ;"  or,  as  here,  a 
general  quitting  of  the  service,  and  leave  to  go  where  the  pauper 
pleased.    Here  the  master  first  tells  the  pauper  he  had  no  longer 
any  employment  for  him,  and  he  might  go  where  he  pleased ;  and 
then  somebody  having  sent  for  the  pauper,  he  tells  his  master,  on 
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being  asked  where  he  is  fi»^"^g«  ^^^  ^^  ^^  S<>^ng  to  UnderhiUf  on   General  conmie 
whi(%  the  master  repeats  in  effect  what  he  had  before  said,  that  he  <"*^  v"^^  ^'^* 
might  go  there,    or   where  he   pleased;  meaning  that  he  no  ^g^tf^^f^' 
longer  looked  for  his  service,  or  took  any  concern  how  he  dis-  ^^^  •^'"w^^- 
posed  of  himself.  —  Grose  J.    There  must  be  a  particular  consent 
of  the  original  master  to  the  service  with  another,  in  order  to  give 
a  settlement.    In  Rex  v.  The  Holy  Triniti/  in  the  MinorieSf  there 
was  a  particular  recommendation  to  a  particular  service,  which 
the  Court  held  sufficient  for  that  purpose.     Whether  there  be  Whether  con- 
such  a  particular  assent  of  the  original  master  to  the  subsequent  ««»<  or  not,  « 
service  is  more  a  question  o£  fact  than  of  law,  and  here  the  ses-  ^^  ^^  ^'*  "*" 
sions  have  in  effect  negatived  that  fact,  by  finding  that  the  pauper  JJJJJ^***        " 
gained  no  settlement  by  the  service  with  the  second  master. 
Order  of  sessions  confirmed. 

So  also  it  was  held  in  Notion  v.  Roy  stone  ^  M,  9  Geo,  S.    Burr, 
S.  C.  629.     2  Bott,  412.  1  Nol.  P.  L.  500.  512. 

Rex  v.  Inhabitants  of  Ashby "de-la' Zo^ch,  M.  58  Geo,  S. 
1  B,  4*  A.  116.  Removal  of  Ann  Sutton^  from  the  parish  of 
Burton^upan-Trentj  to  the  parish  of  Ashby'de4a'Zouch,  Order 
confirmed,  subject,  &c«  Case :«- By  Indenture,  (June  16.  1804) 
the  pauper  being  ten  years  of  age,  was  bound  apprentice  by  the 
parish  of  Stretton-in-the-Fieldst  in  the  county  of  Derby,  until  she 
was  twenty-one,  to  Messrs.  P^i^inton  and  Webster^  ot  Ashbyde' 
la-Zouchf  cotton-manufacturers,  and  continued  to  work  with  them 
in  that  parish  until  NovemSisr,  1813,  when  they  relinquished  the 
manufactory,  and  gave  up  business,  having  at  that  time  a  consi- 
derable number  of  female  parish  apprentices,  who  wore  a  particu*^ 
lar  dress  in  their  manufactory.  Previously  to  their  relinquishing 
the  business,  Webster  went  over  to  Peel,  one  of  the  partners  in 
another  cotton-manufiictory  at  Burton^upon-Trenty  and  proposed 
assigning  to  him  the  apprentices,  but  did  not  mention  either  their 
names  or  their  number.  Peel  having  agreed  to  take  them,  an  ap- 
plication was  accordingly  made  by  Webster  to  two  magistrates  in 
order  to  get  the  assignment  completed,  but  they  objected  that  it 
could  not  be  done  without  the  consent  of  the  several  parish 
officers.  Webster  then  told  Peel  that  he  was  willing  to  execute 
as  far  as  he  had  promised,  but  nothing  further  could  be  done  than 
the  verbal  agreement  beifore  made,  which  was,  that  he.  Pee/, 
should  have  ^1  their  apprentices.  The  pauper  was,  at  that  time^ 
with  Pilkinton  and  Webster,  About  18  of  these  apprentices  were 
sent  to  Mr.  Pee/,  at  different  times :  with  each  party  one  of  Pil* 
kinton  and  Webster  b  servants  was  sent  to  deliver  them  to  the  over- 
looker of  Mr.  Pee/*s  manufiustory ;  with  some,  their  indentures 
were  sent  over ;  with  some,  they  were  not.  Many  did  not  go  to 
Mr.  PeeTs,  but  went  where  they  pleased,  and  procured  places 
for  themselves.  After  it  was  found  that  the  parish  apprentices 
could  not  be  formally  transferred,  the  mother  of  the  pauper  ap- 
plied to  Webster  to  have  her  discharged,  as  she  wished  to  get  her 
a  place  elsewhere,  and  she  went  home  to  her  mother,  with  Web' 
ster*s  knowledge  and  consent,  and  with  his  permission  to  set  a 
place  where  me  pleased.  When  she  had  been  at  her  mower's 
about  five  weeks,  Webster  called  at  her  mother's  house,  and  find- 
ing that  she  had  not  got  into  service,  he  recommended  to  the  mo- 
ther that  dhe  should  take  her  to  Burtonf  to  Peefs,  where  she  could 
get  employment.    Afier  she  had  been  at  home  about  two  months, 
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General  content  the  pauper  Went  over  to  Peers  with  another  girl ;  no  other  person 
and  Tnereknow'  accompanied  them,  and  they  were  in  their  ordinary  dress,  not 
^ieJ^T  ^a^  o^  Pilkinton  and  Webster's  manufactory,  and  their  inden- 
R  V.  Ashby-  tures  were  not  taken  with  them.  They  were  both  hired  as  ser* 
delu  Zouch.'      vants  for  fifty-one-weeks,  by  the  clerk  or  foreman  of  PeeV^  works, 

who  did  not  know  that  they  were  apprentices,  4md  who  told  them 
at  the  time  that  they  might  come  mto  the  service  ;  but  if  they 
did  they  should  be  hired  for  only  fifty-one  weeks.  Shortly  after- 
wards, Webster  met  the  mother,  and  asked  if  the  pauper  was  gone 
to  Peers,  and  was  pleased  at  hearing  she  was ;  and  afterwards 
meeting  the  pauper,  he  asked  her  where  she  was ;  and  on  being 
told  that  she  was  at  PeeVs,  he  said  that  it  was  the  best  thing  she 
could  do.  In  October  last,  Webster  being  applied  to  by  one  of 
his  apprentice  girls  who  was  at  Mr.  PecVs,  for  her  indentures, 
gave  them  to  her,  and  at  the  same  time  sent  to  the  pauper  at  Mr. 
PeeVs  her  indentures,  which  were  then  expired,  saying,  "  Take 
them  to  Ann  Sutton,  for  they  are  of  no  use  to  me."  He  also  sent 
over  at  the  same  time  the  indentures  of  another  girl  who  had  been 
his  apprentice.  The  pauper  continued  in  the  service  of  Peel 
until  she  was  removed  m  consequence  of  being  then  with  child. — 
The  Court  were  of  opinion  that  the  pauper  gained  no  settlement 
by  the  service  with  Peel,  considering  that  the  facts  proved  did  not 
amount  to  a  particular  assent  on  the  part  of  the  original  masters 
to  the  second  service,  and  consequently  that  the  relation  of  mas- 
jter  and  apprentice  between  Peel  and  the  pauper  never  existed. 
In  support  of  the  order  of  sessions,  it  was  contended,  that  there 
was  not  any  express  assent  of  the  master  to  the  particular  ser- 
vice ;  but  that  the  pauper  was  permitted  by  Webster  and  Pilkin* 
ton  to  go  to  her  mother,  and  get  a  place  where  she  pleased :  and 
then  no  settlement  was  gained,  according  to  Rex  v.  CredUtm.  (a) 
At  ftll  events  this  was  a  question  for  the  sessions ;  and  they  have 
«expressly  determined  that  the  facts  proved  did  not  amount  to  a 

E articular  assent ;  and  this  being  rather  a  ouesdon  of  fact  than  of 
iw,  their  finding  is  conclusive. —  Lord  EUenborough  C.  J.  If  we 
•do  not  take  all  jurisdiction  ftom  the  sessions,  their  finding  on  this 
point  must  be  conclusive.  The  new  service  was  for  fifty-one 
weeks,  a  different  period  than  that  for  which  the  old  service  was 
to  endure.  *—  It  cannot,  therefore,  be  considered  as  a  continuance 
.of  the  old  service.  It  is  a  discrepant  service  in  all  its  particulars. 
Contra^  it  was  contended  that  Pilkinton  and  Webster's  original  in- 
tention of  assigning  all  their  apprentices  (of  whom  the  pauper 
was  one)  to  Mn  Peel,  coupled  with  the  approbation  subsequently 
expressed  by  Webster,  on  hearing  that  the  pauper  had  gone  to 
Peel,  and  the  delivery  of  the  indenture,  afforded  the  strongest 
evidence  of  an  assent  to  the  particular  service ;  and  they  cited 
Rex  V.  Shebbear  {b).  Rex  v.  Bradstone  (c).  Rex  v.  St.  Mary  Lam- 
beth (d),  and  Rex  v.  The  Holy  Trinity^  in  the  Minori^s  {e)j  and 
observed  that  in  those 'cases  the  evidtence  of  assent  to  the  parti* 
cular  service  was  not  so  strong  as  in  the  present  instance.  —  Ld. 
EUenborough  C  J.  It  has  been  expressly  found  by  the  sessions, 
that  this  pauper  was  not  an  apprentice,  and  it  appears  to  us  most 
dearly  that  the  prior  service  was  not  continued ;  for  when  tiie 


(n)  1  EMt,  59.  (ft)  1  East.  75.  (c)  «  Boti;  454. 

.  (tf)  g  Bott,  451.  {e)  3  T.  R.  €0S.  JttU,  419. 
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apprentice  applied  to  come  into  the  service,  she  was  told,  that  she   General  coHxnt 
diould  be  hired  only  for  fifty-one  weeks,  which  shews  that  this  °^f  *n«-e  *»io«- 
was  not  a  continuance  of  the  old  service.    I  think  the  facts  of  ^,fd^^e^' 
the  case  warrant  the  sessions  in  the  conclusion  at  which  they  have  j^  ^  A^hbT- 
arrived.  —  Bat/lcj/  J.    I  am  of  the  same  opinion.     It  was  for  the  della-Zoudu 
sessions  to  draw  the  conclusion.    They  have  concluded  that  the 
relation  of  master  and  apprentice  did  not  exist,  and  I  think  they 
have  drawn  a  right  conclusion.    The  master,  to  whom  the  pauper 
went  to  be  hired,  was  never  apprised  of  the  relation  of  master 
and  apprentice  having  subsisted :  he  hired  her  as  a  servant,  which 
constituted  a  new  and  a  difierent  relation ;  it  seems  to  me,  there- 
fore, that  the  sessions  were  well  warranted  in  drawing  the  con- 
clusion, that  the  relation  between  these  parties  was  not  that  of 
master  and  apprentice ;  and  if  it  were  not,  then  the  service  of 
the  pauper  could  not  confer  a  settlement.  —  Abbott  J.  I  am  of  the 
same  opinion.      The  sessions   have  drawn  the   only  conclusion 
which  persons  of  a  sound  understanding  could  have  drawn  from 
the  facts  stated.  —  Holroyd  J.  concurred.  —  Order  of  sessions, 
confirmed. 

Rex  V.    Inhabitants  of  Boxvy  otherwise   Nymett    Trace^,  M.  A  paristi  ap. 
56  Geo.  3.  4  A/.  Sf  S.  383.  Upon  appeal,  the  quarter  sessions  for  the  prenUcc  wm 
county  of  Devon  quashed  an  order  of  justices  for  the  removal  of  ^^^}^  ^^^ 
John  Hawkins  from  BotVj  otherwise  Nvmett  Tracey  to  Okchampton^  fh^tatute 
subject  to  the  opinion  of  the  Court  of  K.  B.  on  tlie  following  case  :  is  g.  3.  c.  47. 
The  pauper  on  the  24th  of  January ^  1767,  when  he  was  nearly  bound  till 
eight  years  old,  was  bound  as  a  parish  apprentice  by  indenture  twenty-four, 
to   one   Sillifant  of  the  parish  of  Northtavoton,  to  serve  until  he  *"**  ^efved  till 
attained  the  age  of  twenty-four.     He  served  accordingly  until  "wenfy  one""  *^ 
within  a  short  time  of  his  attaining  the  age  of  twenty-one,  wh«n  when  lils  man- 
his  master  being  about  to  leave  Northtawton,  and  no  longer  want-  ter,  being  about 
ing  the  pauper's  service,  told  him  that  he  might  leave  him,  and  ^o  ^®*^<^  ^^^ 
go  where  he  liked,  and  shift  for  himself,  but  that  if  he  could  not  {^'^l^^'JJ!*'  "" 
provide  for  himself  he  might  return  to  him.     Upon  this  the  pau«-  i,^f^J^i!^e°^i'ohi 
per  quitted  Sillifant,  but  his  indentures  were  not  given  up  to  him,  him  that  be 
nor  cancelled,  nor  was  any  thing  said  about  them.     Upon  quit-  might  leave 
ting  Sillifant  he  hired  himself  to  another  person  in  Northtatoton^  **'"*  »"^  go 
and  served  until  nearly  four  months  after  his  being  of  age,  when  '''if "^-a  i**'*^*^* 
without  any  communication  with  Sillifant  he  bound  himself  as  himself  bi?i*^if 
an  apprentice   by  indenture  to  one   Webber  at  Okehampton  for  he  could  not 
three  years,  to  learn  the  business  of  a  tanner,  to  which  indenture  provide  for 
his  father  was  a  party  as  a  security  for  his  service.    Under  this  in-  himself  he 
denture  he  served  Webber  at  Okehampton  for  the  three  years.  And  ^^^J,***^*""  ^^ 
the  question  was,  whether  the  pauper  acquired  a  settlement  by  which  he 
this  service  with  Webber  at  Okehampton,     After  argument,  Lord  quitted,  and. 
Ellenborough  C.  J.  said.     If  the  pauper  was  not  in  a  condition  to  when  he  w&% 
convey  to  Webber  a  present  right  to  his  service  at  the  time  when  •boutfcuc 
he  bound  himself  by  indenture  to  him,  I  am  at  a  loss  to  discover  J"***™  P*^* 
how  it  could  enure  as  a  valid  binding  afterwards.     Now  at  the  bound  himseif 
time  when  the  second  indenture  was  made,  the  first  master  had  by  indenture  «» 
not  parted  absolutely  with  the  apprentice,  though  I  agree  that  he  apprentice  to 
had  done  that  which  might  be  an  answer  to  any  action  by  him  on  "o^her  matUfr 
the  indenture,  or  for  harbouring  his  apprentice.    Still  this  being  J^d  aerwd^wiili 
but  a  parol  asreement  on  his  part  that  the  apprentice  might  go  him  the  thrM 
whither  he  would,  the  master  might  by  parol  resume  what  he  had  yean :  Hdd 

E  E  3  that  he  did 
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General  amseni  granted  by  parol,  the  relation  which  bad  been  created  by  deed 

and  mere  know-  not  being  capable  of  being  dissolved  by  parol*    The  original  in- 

fe4ge  of  the  te-  Venture  Uierefore  still  subsisted  both  as  to  master  and  apprentice : 

as  to  the  master,  because  he  might  revoke  his  licence  and  resume 

Mttlemenrby  ^^^  authority ;  and  as  to  the  apprentice,  because  if  he  was  unable 

service  under  ^  provide  tor  himself,  he  was  at  liberty  to  return.    Order  of  ses- 

the  second  in-  sions  confirmed. 

denture.  Rex  V.  St.  Helen,  StonegaUj  H.  il  Geo.  3.  1  East,  9SS.   2  Bati, 

If  the  roaster  429.     1  Nol.  P.  L.  512.  518.    Removal  from  All  Saints,  Pease- 

Jr^^^wren^  holme,  to  St.  Helen,  Stonegate,  and  confirmed  by  the  seasions. 

the  best ?e  can  "^^  pauper  on  the  1st  of  January,  1786,  was  bound  for  seven 

for  himself,  and  vears  to  T.  Matonam,  of  Thirsk,  bricklayer,  with  the  consent  of 

aflcrwards  the  his  brother  W.  Chapman,  his  father  and  mother  being  then  both 

master  upon  dead.    At  the  end  of  three  years  and  a  half,  the  pauper  ran 

hearing  from  away ;  and  afterwards  his  master  assigned  him  by  parol  to  W.  C 
ter  ixJxlhe^^'  ^^^  whom  he  afterwards  lodged  for  about  three  years,  and  dur- 

apprenUce  had  ^^g  the  last  two  years  of  that  time  he  slept  in  St.  Helen  Stone- 

procured  a  gate,    About  the  end  of  the  year,  1792,  the  pauper  being  about 

place,  express  to  marry,  applied  to  W.  C.  and  told  him  he  wished  to  work  and 

11^1**  V**^^**  provide  for  himself,  to  which  C.  consented,  and  said  he  might  do 

such  a  consent  ^^^  ^^  ^^  couJd  for  himself;  he  did  not  afterwards  consider  hira 

as  will  give  a  ^  his  apprentice,  but  the  indentures  were  neither  given  up  nor 

settlement.  cancelled,  nor  any  thing  said  about  them.    In  the  same  month 

Wliere  the  par-  the  pauper  applied  to  T.  Penneystone  for  work,  who  employed 

ti^  id^'that^Uie  *^™*  *°^  P"*^  *^™  weekly  wages.    About  a  month  after  T.  P. 

indentures  are  ™^^  ^*  ^*  ^"^  ^^^  ^^  ^^  ^^^  S^^  ^'^  brother  at  work ;  to  which 

at  an  end,  no  W.  C.  replied,  *^  I  am  dad  of  it,  he  vms  a  had  lad,  and  I  could 

settlement  can  make  nothing  of  him."    The  pauper  continued  to  work  for  five 

be  gained  aa  months  after  this  with   T.  P.,  and  during  the  last  three  months 

under  them.  ^f  ^^^  ^^^  gj^p^  j^  ^^^  p^jgj^  ^£  5^^  j^^^  Delpike,  in  York.   The 

indenture  was  not  given  up  by  W.  C.  to  the  pauper  till  after  the 
time  expired.  In  support  of  the  order  of  sessions.  Rex  v.  Crediton 
was  cited,  and  also  Rex  v.  Sandford,  ^)ost.  436.)  to  shew  that  an 
express  consent  of  the  master  to  the  particular  service  was  neces- 
sary, and  that  xvhere  the  parties  acted  under  the  idea  that  the  t»- 
dentures  toere  at  an  end,  although  they  toere  not  in  foct  delivered 
up,  or  cancelled,  there  no  settlement  could  he  gained  as  an  appren* 
ttce  under  them.  On  the  contrary  side  were  cited  Rex  v.  Brad-- 
ninch,  and  Rex  v.  St.  Mary,  Lambeth,  But  the  Court  said  that 
Rex  V.  Crediton  (ante,  418.)  was  expressly  in  pointy  and  they  con* 
firmed  the  order  of  sessions. 
If  an  appnn-  ^*  V.  East  Bridgeford,  T.  13  Geo.  2.  Burr.  S.  C.  183.  2  Bott, 

lice  be  by  parol  407.  1  Nol.  P.  L.  507.  509.  «^13.  Thomas  Alt  was  bound  ap- 
tranafmd  by  prentice  by  indentures  to  William  Henston  of  Orston,  webster, 
tr^^^^^  for  nine  years,  and  duly  served  him  the  first  four  years  of  the 
barin^tdben^  term  at  O.  H.  then  dj^ing  intestate  and  insolvent,  his  widow, 
out  l^en  of  without  any  administration  taken  out,  assigned  him  over  to  Ed" 
adminisiracion,)  toard  George  of  Staunton^  webster,  a  certificate  man,  for  the  re* 
serrice  with  the  mainder  of  the  term,  in  consideration  of  Si.  oaid  to  her  by 
seoo^  master  Qeorge  ;  and  pursuant  thereto  he  lived  with  and  served  Gtorgic 
under  tbein^'^  about  a  year  and  a  half  at  ^. ;  and  then  G.  in  consideration  of 
denture,  40s.  paid  him  by  Thomas  Baggaley  of  East  Bridgeford,  webster, 

did,  with  the  consent  of  Alt,  assign  him  over,  by  verbal  agree- 
ment, to  Baggaley  for  the  remainder  of  the  term  of  nine  years; 
and  he  accorSngiy  lived  and  served  out  the  ^remainder  of  tlit 


S IX,  lOi  {Apprenticeship.)  42S 

term  with  B,  at  Eiut  BridgeforcU     The  removal  was  from   O.  to  Servhe  wUh  a 
East  B^  and  was  confirmed  by  the  sessions.     The  objection  to  *econd  master 
the  order  was,  that  the  widow  had  not  taken  out  letters*  of  ad-  h^^w:ofihe 
ministration,    and  had  no  authority  to  make  such  assignment.  ^'XS'mof/fr 
The  whole  Court  were  unanimous,  that  this  was  a  good  settle- 
ment  in  B*  B.  where  the  apprentice  lived  about  forty  days  with 
Bagfraley.    Since  to  this  assignment,  though  only  a  verbal  one, 
there  was  the  consent  of  all  the  parties  concerned,  and  he  lived 
and  inhabited  at  £.  B.  under  the  terms  of  the  apprenticeship,  as 
an  apprentice  bound  according  to  the  act  of  parliament.    And 
they  observed  that  an  assignment  of  an  apprentice  is  not  con- 
sidered a  strictly  legal   transaction ;  (because  the  person  of  a 
man  is  not  strictly  and  legally  assignable ;)  but  it  nas  been  an 
equitable  construction,  that  where  an  apprentice  has  lived  forty 
days  under  an  assignment,  he  shall  thereby  gain  a  settlement,  be- 
cause of  the  consent. 
Rex  V.  Chirky  T.  U  Geo.  3.    ButY.   S.  C.  782.    2  BoU.  891. 

1  NoL  P.  Z.  513.  An  apprentice  bound  for  three  years,  with- 
out any  consideration,  to  a  slater  at  Wrexham,  served  under 
the  indenture  for  nine  months :  then  his  master  died ;  and  he  con- 
tinued a  fortnight  with  the  widow,  to  complete  the  work  un- 
finished by  his  master.  Then  his  mistress,  having  no  employment 
for  him,  told  him  that  he  must  not  stay  with  her,  and  that  he 
was  at  liberty  to  go  where  he  thought  proper.  On  his  going 
away,  he  told  his  mistress  that  he  was  going  to  his  father,  who 
was  a  slater.  There  was  no  particular  agreement  between  his 
fatiier  and  his  mistress,  nor  were  the  indentures  delivered  up. 
His  father  then  lived  in  the  parish  of  Chirks  and  he  continued 
with  him  there  two  or  three  years.  The  Court  held  that  his  settle- 
ment remained  at  Wrexham^  for  it  sufficiently  appears  that  he 
served  forty  days  as  an  apprentice  in  W.  and  therefore  his  settle- 
ment must  remain  there.  The  widow  doth  not  appear  to  have 
had  any  interest ;  and  no  administration  appears  to  have  been 
taken  out. 

Rex  V.   Stocklandy     H.  19  Geo.   3.     Doug.  70.      Cald.  60.  So  h«  may  con- 

2  Bott.  416.  1  Nol.  P.  L.  509.     The  pauper  was^ound  appren-  ^n"«  to  t>en% 
Uce  by  the  parish  officers  of  SiocUand  to  John  Davis  of  that  JJ^re^lA^lwYe"" 
same  parish,  till  twenty-four  years  of  age*     He  lived  with  him  ©f  Aeeiecutor 
four  years  in  that  parish  under  the  indenture,  when  his  master  died,  and  will  gain  a 
He  continued  with  his  master's  son,  who  was  his  executor,  and  settlement 
had  proved  the  will,  for  about  seven  years  in  that  parish,  when  t*^«**>y« 
being  desirous  of  living  with  his  uncle  in  the  parish  of  Ottertonj 

to  learn  the  trade  of  a  miller,  his  uncle  and  he  applied  to  the  exe- 
cutor for  his  consent,  who  gave  his  consent  accordingly.  The 
pauper  thereupon  went  to  his  uncle  in  the  parish  of  Otterton,  and 
continued  there  with  him  the  whole  two  years  and  a  half,  at  the 
end  of  the  first  four  months  of  which  time  the  pauper  attained 
his  age  of  twenty-four  years.  It  was  areued  on  the  one  hand 
that  the  contract  between  a  master  and  his  apprentice  is  merely 
personal,  and  dies  with  the  master,  that  by  law  there  can  be  no 
valid  assignment  of  an  apprenticeship.  That  an  assignment  is  in- 
deed evidence  of  the  original  master  s  consent  to  the  apprentice's 
residence  with  the  new  master,  but  here  the  presumption  failed,  be- 
cause the  original  master  did  not  exist  when  the  pauper  was  assigned. 
On  the  other  side  it  was  contended,  that  if  an  apprentice  resides 
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in  a  parish  by  the  consent  either  of  his  master,  or  of  the  execu* 
tor  or  administrator  of  the  master,  he  gains  a  settlement.  That 
here  had  been  no  dissolution  of  the  apprenticeship  by  the  act  of 
the  parties,  and  that  no  case  went  so  far  as  to  decide,  that  an  ap* 
prenticeship  is  of  course  dissolved  by  the  death  of  the  master. 
That  it  haa  only  been  decided  that  an  apprentice  could  not  be  coin- 
pelled  to  serve  the  master's  representative.  And  several  cases 
were  cited ;  but  that  which  was  chiefly  relied  on  was  the  case  of 
East  Bridgeford,  as  having  gone  much  farther  than  this,  because 
there  the  assignment  was  by  a  person  who  had  only  the  right  to 
the  administration,  but  had  not  administered.  —  By  Ld.  Mans- 
field C.  J.  Though  an  apprentice  is  not  strictly  assignable,  nor 
transmissible,  yet  if  he  continue  with  the  consent  of  all  parties,  and 
his  own,  it  is  a  continuation  of  the  apprenticeship.  The  case  of 
East  Bridgeford^  is  much  stronger  than  this. 

11.  £)f  sierMce  under  an  actual  afs^tgnment,  or  trattf^ 

Ux  of  inHenruresf. 

[Note.  In  the  following  cases  under  this  division,  are  several 
relating  to  parish  apprentices ;  there,  is  a  subsequent  division 
(12)  for  parish  apprenticeship  cases  solely;  but  these  being  de- 
cided upon  principles  entirely  independent  of  the  fact  of  their 
being  parish  bindings,  are  inserted  in  the  present  division.] 

St.  Olave's  v.  AllHaUws,  T.  9  GeoA.  1  Sess.  Ca.  215.  1  M. 
P.  L»  509.  If  a  master  assign  over  his  apprentice,  and  the  ap- 
prentice serve  in  pursuance  of  that  assignment,  he  thereby  gains 
a  settlement ;  and  it  differs  not  whether  he  serve  with  one  master 
or  another,  for  he  still  serves  by  virtue  of  the  first  indenture. 

St.  Petrox  V.  Stoke  Fleming,  T.  19  Geo.  2.  Burr.  S.  C.  248. 
2  Botty  407.  I  Nol.  P.  L.  509.  Anne  Giles,  the  pauper,  was 
bound  a  parish  apprentice  to  Rebecca  Gregory  of  St.  Petrox,  till 
her  age  of  twenty-one*  She  served  there  five  years ;  when  the 
said  Rebecca  Gregory^  by  indorsement  on  the  indenture,  de- 
livered up  the  said  indenture,  together  with  all  her  right,  interest, 
and  term  of  years  then  to  come  and  unexpired,  of  the  said  ap- 
prentice, to  Philip  Foale  of  Stoke  Fleming :  and  on  the  same 
day,  the  said  Anne  Giles,  being  then  of  the  age  of  fourteen 
years,  did  voluntarily  bind  herself  apprentice  by  indenture  to  the 
said  Philip  Foale ;  and  served  him  under  the  said  indenture  at 
Stoke  Fleming  for  several  years.  The  question  was,  whether  a 
settlement  hereby  was  gained  at  Stoke  Fleming  f  It  was  objected, 
that  here  was  no  regular  assignment  of  the  first  indenture  to 
Philip  Foale,  it  being  only  delivered  up,  but  not  assigned.  And 
the  term  was  not  expired  when  she  bound  herself  to  Philip  Foale. 
By  the  Court.  Though  an  assignment  of  an  apprentice  (excejit 
in  London,  by  custom)  cannot  strictly  be  made;  yet  as  this 
assignment  was  with  the  assent  of  the  mistress,  the  service  under 
it  will  be  good  for  the  purpose  of  gaining  a  settlement ;  for  the 
service  continued  under  the  first  binding. 

Rex  v.  St.  PauFs,  Bedford,  M.  36  Geo.  3. 62. 6  T.  R.  452.  ^Boti, 
425.  2  Nol.  P.  L.  509.  C.  Page  and  his  &inily  were  removed  fi'oin 
St.  PauTs,  Bedford,  to  Kempston.  On  appeal,  the  sessions  quashed 
the  order,  and  stated  the  following  Case :  —  The  pauper  was  bound 
an  apprentice  for  seven  years  to  W.  Rohinsan  or  I&mpslon,  cord* 
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wainer;  he  served  Robinson  in  Kempston  near  five  years,  when  ^^^^f^V^ 
they  removed  together  to  Biddenham,  where  the  apprentice  con-  ^"^^^^ 
tinued  with  his  master  near  a  year,  when  his  master  died.     About  ,n^nt  ^ugt  b^ 
six  weeks  after,  an  agreement  was  entered  into  between  5.  Negus,  proved,  and  if 
executrix  of  fV,  Robinson,  with  «/•  Robinson,   which  was  indorsed  such  proof  is  bjr 
on  the  indenture,  by  which  Negus  assigned  over  the  apprentice  an  indonmnent 
to  J,  Robinson  for  the  remainder  of  me  term,  and  J,  Robinson  °"  ***•  '"1*'** 
agreed  to  teach  the  apprentice  the  same  trade,  and  to  provide  ^^^^J*^ 
for  him  to  the  end  of  the  term.     This  agreement  was  signed  by  same  must  be 
Negus  and  «/•  Robinson,  but  not  stamped.     Immediately  after  the  stamped,  or 
assignment,  the  pauper  went  into  the  service  of  J,  Robinson  in  cannot  be  re- 
Kempston f  and  continued  there  near  a  year.    The  indenture  be-  ®^*^~ '"  «'^- 
ing  proved,  the  respondents  offered  the  written  agreement  in  evi-     ^^^^  evidence 
dence,  which  the  sessions  rejected,  because  it  was  not  stamped ;  be  received,  if 
they  then  offered  parol  evidence  of  the  verbal  agreement  between  the  agreement 
Nepts  and  J.Robinson,  that  the  pauper  should  serve  the  re-  wm reduced t* 
mamder  of  the  term  of  seven  years  with  J.  Robinson,  and  the  ^"*'"K*  - 
pauper's  consent ;  this  evidence  was  also  rejected.  —  Ld.  Kenton 
C.  J.   It  has  been  settled  ever  since  the  case  of  Rex  v.  St,  George, 
Hanover^guare,  that  if  an  apprentice  serve  a  second  master  forty 
days  with  the  express  consent  of  the  first,  he  sains  a  settlement 
in  the  parish  where  that  service  is  performed ;  me  first  master  has 
not,  indeed,  the  absolute  controul  over  the  apprentice,  so  as  to 
compel  him  to  go  to  any  part  of  the  kingdom,  and  serve  another 
master,  but  if  he  do  serve  a  second  with  the  consent  of  the  first, 
it  is  sufficient ;  it  must  be  with  the  consent  of  the  first  master,  for 
it  has  been  decided,  that  his  mere  knowledge  of  such  service  will 
not  answer  the  purpose.     The  question  here  is  a  question  on  evi- 
dence.   Whether  the  executrix  of  the  master  did  or  did  not  con* 
sent  to  the  service  with  the  second  master  ?  The  sessions  were  of 
opinion,  that  the  instrument  which  was  produced  to  prove  that 
consent,  could  not  be  received  in  evidence,  because  it  was  not 
stamped,  and  therefore  it  becomes  necessary  to  consider  how  far 
Stat  2S  Geo.  3.  c.  58.  affects  this  case.    By  that  act  all  agree- 
ments are  to  be  stamped,  except  they  fall  within  the  exceptions 
in  the  4th  clause.    It  is  said  that  this  person  comes  within  some 
one  of  them ;  but  he  was  not  a  servant ;  he  had  acquired  another 
specific  denomination,    well  known  in   the  law,   an   apprentice. 
The  exception  clearly  refers  to  cases  where  there  is  vl  hiring ;    Hirinffnotap. 
bat  that  was  not  the  present  case;  'Miiring '  is  not  applicable  pUcabTetoan 
with  any  propriety  to  the  case  of  an  apprentice.     Apprentices  and  •PP««»t>ee. 
servants  are  characters  perfectly  distinct ;  the  one  receives  in- 
struction, the  other  a  stipulated  price  for  his  labour.    I  think, 
therefore,  that  we  should  be  doin^  violence  to  this  act  to  deter- 
mine, that  an  apprentice  comes  within  the  terms  in  this  clause  of 
exception,  and  consequently  the  sessions  did  right  to  reject  this 
instrument.     And  when  an  attempt  was  made  to  give  parol  evi- 
dence of  the  agreement,  they  also  did  right  in  refusing  to  receive 
it,  because  the  agreement  was  reduced  to  writing.     Without  can- 
vassing the  other  point,  I  am  satisfied  that  the  sessions  were  war- 
ranted in  rejecting  the  agreement,    and  if  so,    there  was  no. 
evidence  to  shew  any  consent  that  the  apprentice  served  the  se- 
cond master  with  the  consent  of  the  executrix  of  the  first.  ^ 
Grose  and  Latorenc$  Js.  of  the  same  opim'on.    Order  of  sessions 
confirmed* 
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And  see  Rex  v.  East  Knoj/le^  &c.  post,  441. 

Rex  V.  Claphamj  E.  20  Geo.  2.  Burr.  S,  C.  266.  2  BotU 
408.  1  Nol.  A  L.  500. 507.  510.  Michael  Wilson,  the  pauper, 
was  bound  a  parish  apprentice  to  one  Thomas  Jackson,  of  Aust' 
toickf  tenant  to  the  reverend  Mr.  Jackson  of  Clapham,  who  had 
covenanted  to  indemnify  his  tenant  against  all  parish  charges. 
Thomas  Jackson  carried  him  to  his  landlord  together  with  the 
indenture ;  who  accepted,  received,  and  provided  for  him.  He 
desired  the  mother  to  provide  for  the  boy ;  who  did  so,  for  three 
years,  in  Aiutxvick  ;  and  the  reverend  Mr.  Jackson  paid  her  20f. 
a-year.  Then  he  lived  with  him  in  Clapham  eight  weeks,  and 
then  ran  away  to  his  mother,  and  remained  a  quarter  of  a  year 
with  her  in  Austwick,  and  the  reverend  Mr.  Jackson  consented  to 
his  being  there.  Then  the  pauper  was  placed  with  his  brother,  a 
mason  in  Austtoick,  as  an  apprentice,  by  the  reverend  Mr.  Jack' 
son,  who  gave  him  a  new  suit  o£  clothes.  And  he  served  hit 
brother  as  an  apprentice,  a  twelvemonth  or  two,  in  Austwick; 
who  took  him  as  an  apprentice,  and  quitted  the  reverend  Mr,  Jack- 
son  of  him.  But  the  representatives  of  the  iirst  master  (who  was 
then  dead).  Knew  nothing  of  this,  nor  ever  assented  to  it ;  nor 
any  thing  of  his  living  with  his  mother*  —  By  Lee  C.  J.  and  the 
Court :  The  statute  only  requires  a  binding  by  indenture,  and 
gives  a  settlement  where  the  last  forty  days  are  served.  Here  is 
a  binding  by  indenture ;  and  the  first  master  delivers  over  the 
apprentice  and  indenture  to  his  landlord,  who  receives  him.  This, 
therefore,  must  be  looked  upon  as  receiving  him  under  the  terms 
of  the  indenture.  If  there  had  been  no  inhabitancy  elsewhere, 
after  the  boy's  living  eight  weeks  with  the  reverend  Mr.  Jackson 
at  Clapham,  the  settlement  had  been  there.  But  a  settlement  is 
fixed  at  Austmcky  by  the  boy*s  living  there  a  quarter  of  a  year, 
with  the  consent  of  his  master,  and  afler  that,  by  his  service  to 
the  mason.  There  is  no  ground  for  the  distinction,  that  a  second 
master  cannot  assign  to  a  third,  that  is,  so  far  as  to  gain  a  settle- 
ment by  the  service  under  it.  This  was  not  a  new  binding  to 
the  mason,  for  a  new  contract  could  not  be  made  whilst  the 
former  sul^sisted ;  but  the  service  with  the  mason  was  a  service 
under  the  first  binding. 

Rex  V.  Tavistock,  E.  7  Geo.  3.  Burr.  S.  C.  578.  1  Bloc 
Rep.  635.  2  Boit,  412.  1  Nol.  P.  Z.  507.  508.  .516.  Rosamond 
Cook,  a  poor  boy,  was  bound  a  parish  apprentice  to  Richard 
Rundle  at  Lemerton,  with  whom  he  lived  there  several  years. 
Tlien  Rundle  transferred  him  by  assignment  to  John  Proui,  of 
Milton  Abbot,  with  whom  he  lived  until  he  was  twenty  years 
and  a-half  old,  at  which  time  he  offered  his  service  to  Thomas 
Mason,  of  Kelli/.  Mason  apprehending  he  was  an  apprentk;e  to 
Prout,  sent  him  to  know  whether  it  was  with  his  consent  that 
Cook  should  live  with  him.  To  which  Prout  answered,  with  all 
his  heart ;  he  might  live  with  Mason  or  any  body  else,  provided 
he  performed  his  agreement  with  him,  which  was,  to  pay  one 
guinea  a-year  during  the  remainder  of  his  apprenticeship.  Ac- 
cordingly he  lived  with  Mason  in  Kelli/,  for  a  year  and  upwards. 
The  sessions  being  of  opinion  that  he  gained  no  settlement 
thereby,  vacated  the  order  of  the  two  justices  which  removed 
the  pauper  from  Tavistock  to  Kelli/.    It  was  moved  to  quash  tlis 
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order  of  Bessions;  and  urged,  that  being  a  parish  apprentice,  and  The  cotueni  of 
an  inftnt,  he  could  not  be  transferred  without  the  consent  of  the  third  matter 
the  justices,  and  himself  could  give  no  consent;   and  if  he  indudesthat  of 
could,  it  would  not  follow  that  he  could  live  in  Kdly  as  an  ap-  '^J^"* 
prentice,  without  the  privity  of  the  first  master  Rundle^    and 
there  is  no  consent  at  all  from  him  either  express  or  implied.  — 
Ld.  Mansfield  C.  J.  said :  The  only  question  is,  whether  ProtU 
consented;   and  it  is  clear  he  did  consent:    and   his    consent 
included  that  of  the  first  master.     And  the  order  of  sessions  was 
quashed. 

Rex  v.  Christawe^  E.  49  Geo.  3.     11  East,  95.    Bott,  Cont.  8.  A  pariah  ap- 
1  N(dm  P.  Z*.  520.  521.     Elizabeth  Pain  was  removed  from  More*  prentice  being 
tonkamstead  to  ChriUawey  in  the  county  of  Devon.    On  appeal,  t»iind  by  her 
the  respondents   proved    a  settlement  by  birth  in   Christotoe.  ^^^^^^^ 
The  appellants  then  proved  that  at  the  age  of  seven  years  the  ter  bj  a  new 
pauper  was  bound  an  apprentice  by  the  parish  of  Christoxve  to  indenture  of 
iVilliam  Pofufordy  with  whom  she  lived  tnere  till  she  was  eleven  apprenticeship, 
years  old.     "niey  then  produced  a  written  paper,  purporting  to  ^>^hout  refer- 
be  an  assignment  of  the  pauper  by  Ponsford  to  John  Smith  then  ^^i^^^^ 
of  the  same  parish,  with  whom  she  lived  in  C.  for  some  time,  ii^f  original 
and  afterwards  in  the  parish  of  //•  for  several  years,  till  her  ap*  indenture, 
prenticeship  expired.     The  written  paper  was  legfdly*  stamped,  which  still  sub- 
and  was  dated  23d  January^  1797.     And  was  in  fact  a  bind-  «»»«*>«  1*^, 
ing  of  Elizabeth  Pain    with   her  consent  and  apj^robation  by  g^cmentby  * 
Ponsford  to  Smithy  as  an  apprentice,  till  she  attained  the  full  scrring  her  new 
age  of  twenty-one  years.     The  consideration  was  BLSs.i  and  master  as  upon 
the  indenture  was  signed  and  sealed  by  all  three.  —  The  ses-  a  constructive 
Bions  thought  that  this  being  (as  was  allowed  by  the  appellants)  Krvice  ofthe 
void  as  an  assignment,  it  coula  not  be  feceived  as  evidence  of  unSeiTthe^Srer 
the  first  roaster's  consent  to  the  pauper's  living  with  the  second  indenture,  this 
master,  and  confirmed  the  order.     In  argument  in  the  K.  B.  being  only  eri* 
it  was  insisted  that  this  was  evidence  of  consent,    and  the  ^^ncc  o^  ^« 
cases  of  Rex  v.  St.  Georges,  Hanover- Square,  Rex  v.  Tavistock,  *"*  "f^^^ 
Rex  V.  Si. Petrox,  Rex.  v.  Clapham,  and  Caistor  v.  Aides,  were  ^JJi^\riththe 
cited,  as  cases  in  which  parish  apprentices  assigned  in  fact,  but  second  under  m 
without  proper  authority,   nevertheless    gained  settlements  by  new  contract  of 
serving  the  masters   to  whom  they  were  so  assigned,  as  serv*  apprenticesliip. 
ing  them  by  the  consent  of  the  original   masters.      And  that 
the  same  principle  was  acted  upon  m  the  case  of  Rex  v.  East 
Bridgeford.  —  Per  Lord  Ellenborou^h  C.  J.    This   instrument 
purports  to  be  a  new  and  original  binding  of  an  apprentice  by  in- 
denture by  Ponsford  to  Smith  ;  it  does  not  recognise  or  refer  to 
the  original  indenture  of  apprenticeship  as  being  an  assignment 
of  the  apprentice  under  that  indenture;    nor  does  Ponsford 
thereby  assume  to  have  any  right  to  assent  to  the  apprentice 
servine  another  master  under  any  former  indenture,  but  only  to 
bmd  her  de  no'oo.     How  then  can  I  say  that  this  was  a  consent 
on  his  part,  that  she  should  serve  Smith  as  a  continuation  of  the 
relation  of  apprenticeship  which  she  had  contracted  before  with 
him  Ponsford.    This  would  be  to  intend  a  consent  contrary  to 
what  appears  upon  the  face  of  the  instrument  to  have  been  the 
intention  of  the  contracting  parties.     I  should  be  sorry  to  over- 
turn the  decided  cases,  but  it  appears  to  me  that  this  is  distin- 
guishable from  them ;  and  that  there  is  no  case  where  the  first 
master  affected  to  bind  his  apprentice  to  anotiier  de  novo  by  an 
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§  IX.  11. 


Service  under 
an  unstamped 
assij^nment  by  a 
widow,  not 
stated  to  be  the 
executrix  or 
administratrix 
of  her  husband. 


Relief  to  pau- 
per residing  in 
another  parish 
during  seven 


original  indenture,  in  which  his  consent  to  a  service  as  under 
the  former  binding  has  been  inferred:  and  therefore,  without 
disturbing  those  cases,  but  leaving  them  as  we  find  them,  I  do 
not  think  that  this  instrument  proved  the  consent  of  Pontford 
to  the  service  with  Smithy  under  the  original  binding.  — Lf 
Blanc  J.  said.  That  the  consent  must  be  to  a  service  with  the 
new  master,  under  a  recognition  of  the  original  binding.  —  Orders 
confirmed. 

Rex  V.  Bamsley,  E.  53  Geo.  3.  I  M.  Sf  S.  877.  Bott,  Cont, 
39.  1  NoL  P.  L,  Add,  xxxv.  On  appeal  against  an  order  for 
the  removal  of  Robert  Gill,  his  wife,* and  children,  from  the  town- 
ship of  Barnslet/  to  the  township  of  Killinghall,  both  in  the  west 
ridmg  of  the  county  of  York,  the  court  of  quarter  sessions  dis- 
charged the  order,  subject,  &c.  —  John  Gill,  the  father  of  the 
pauper,  was  bound  apprentice  by  indenture,  dated  the  1st  day  of 
December,  1764-,  to  Thomas  Harrison,  in  the  township  of  Clini, 
for  seven  years,  and  served  five  years,  until  his  master  died,  when, 
in  consideration  of  three  guineas  paid  by  William  Bradjield,  he 
was  assigned  by  Elizabeth  Harrison,  (widow  of  the  said  Tkomai 
Harrison)  by  an  unstamped  indorsement  on  the  indenture,  for 
the  remainder  of  his  term  in  the  words  following :  "  April  14th, 
1769-  Be  it  remembered,  that  I,  Elizabeth  Harrison,  of  Clint, 
in  the  parish  of  Ripley,  do  acquit  and  assign  over  my  apprentice, 
John  Gill,  for  all  the  remainder  of  his  said  apprenticeship,  unto 
William  Bradjield  the  yoxinger  of  Killin^halL  (Signed)  JSitifl- 
beth  Harrison.  William  Bradjield.  Witnesses,  William  Hays. 
George  ClarksonJ*  No  evidence  was  offered  to  shew  that  Eliza' 
beth  Harrison  was  either  the  executrix  or  administratrix  of  her 
husband  Thomas  Harrison.  John  GUI  went  to  and  served  W^ 
liam  Bradjield,  as  his  apprentice,  in  KillinghaU,  till  the  expir- 
ation of  his  indenture.  John  GiW%  family  for  the  last  seven 
years  has  been  regularly  relieved  by  having  his  rent  paid  by  the 
township  of  Killinghafl,  durhig  which  time  he  and  his  famiij 
were  residing  in  another  parish.  The  pauper,  Robert  Gill,  has  not 
done  any  act  to  gain  a  settlement  for  himself.  —  After  argument, 
Ld.  Ellenborough  C.  J.  said,  The  only  doubt  is  whether  where 
the  sessions  have  drawn  a  conclusion,  palpably  erroneous,  upon 
two  points,  we  should  send  the  case  down  again,  or  in  ease  of 
the  parties  draw  the  irresistible  conclusion  ourselves.  The  re- 
lief given  by  tRe  parish  of  Killinghall  to  the  family  of  J.  G.  for 
seven  yeart,  is  evidence  of  such  preponderating  weight,  that  I 
should  think  any  judge  would  direct  a  jury  to  find  upon  such 
evidence,  (supposing  the  question  legally  to  come  before  them,) 
that  G.  was  by  some  means  or  other  a  settled  inhabitant  of  that 
parish.     It  docs  not  indeed  amount  to  an  estoppel ;  but  it  is  co- 

fent  evidence  against  the  parish.  The  sessions  also  ought  to 
ave  drawn  a  different  conclusion  on  the  other  point,  ^nie  as- 
signment (which,  it  is  admitted,  vras  not  at  the  time  reqiured  to 
be  stamped),  is  in  its  form  an  assignment  by  the  widow,  '*  as  mj 
apprentice,"  and  at  this  distance  of  time,  we  will  presume,  tf 
necessary,  that  she  was  laveful  executrix ;  or  even  if  she  were 
executrix  of  her  own  wrong ;  still  according  to  the  case  of  the 
King  V.  East  Bridgeford,  (ante,  422.)  if  the  pauper  lived  forty  dats 
under  that  assignment,*  we  should  hold  him  settled  in  the  parish: 
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and  one  case  is  enough  on  such  a  subject^ -^  Order  of  sessions: 
quashed. 

19^  S)f  (ttiHtce,  tge  intmnicest  being  bdidt reti  up,  or 
abotited  bp  otiget  dctjs  of  tge  parttr?. 

Rex  V.   5^  Mary  KaUendar,    T.  21  4"  S2  Geo.  2.      Barr.  Indenture.  b#^ 
S.  C.  274.     2  jBo«,  895.     1  NoL  P.  L.  499.  501.  511.    John  '^^^"^S^ 
Miles    the   pauper,    was   bound    by    indenture  an   apprentice  mj^°„d\- 
for  seven  years,  to  John  Gregory  of  St.  Michael's ;  and  under  pi<entice,  tlie 
that  indenture  lived  with  the  said  John  Gregory^  and  served  in  apprentice 
S^.  MichaeTs  for  five  years ;  and  at  the  end  of  five  years  left  his  cnnnot  after- 
said  master ;  and  the  indentures  were  exchanged  between  the  JJ^JJ^^"  * 
master  and  the  apprentice's  father,  by  consent  of  the  apprentice,  ^j^  ^^^  "*** 
About  one  year  afterwards,  the  father  of  the  said  John  Miles  ferving  another 
contracted  with   William  Stockdale  of  Tfayford  for  binding  the  master  wiUi  the 
said  John  MUes  apprentice  to  the  said  WUtiam  Stockdale  for  four  knowledge  of 
years ;  and  in  consequence  of  that  agreement  the  said  John  Miles  ^*  ^^^ 
went  to  the  said  WUliam  Stockdale  on  trial,  and  lived  with  him 
in  Twt/ford  for  one  year  and  three  quarters :  but  no  indenture 
was  executed,  nor  any  other  agreement  made.     And  whi]e  the 
said  John  Miles  lived  with  the  said  WilUam  Stockdale^  John  Gre* 
ory  his  former  master,  lived  within  four  miles  of  Twyford^  and 
new  of  his  being  in  the  service  of  the  said   WtUiarn  Stockdale. 
But  no  other  proof  was  made,  that  the  said  John  Gregory  con- 
sented or  agreed  to  the  contract  made  between  the  said  John 
Miles*B  father  and  the  said   William  Stockdale.     The  question 
was,  whether,  under  the  circumstances  of  this  case,  any  settle- 
ment was  gained  at  Tvoyfordf  —  l^y  Lee  C.5.  and  the  Court: 
There  can  be  no  ground  to  consider  this  as  a  settlement  at  7wy- 
Jbrd^  but  upon  supposing  the  first  indentures  to  have  subsisted, 
and  that  the  service  at  Twyford  was  under  them.    But  that  could 
not  be;  because  the  exchange  of  the  indentures  certainly  amounted, 
either  in  law  or  in  equity  (and  they  are  the  same  thing  in  this  case), 
to  a  cancelling  of  them,  and  a  determination  of  the  apprenticeship 
under  them.    Besides,  there  is  no  consent  of  the  original  master, 
but  the  contrary  is  apparent;  his  knowledge  of  the  fact  doth  not  at 
all  imply  his  consent  to  the  transaction.     The  apprentice's  living 
at  Dmyfordi92A  not  under,  but  contrary  to  the  first  indenture. 
It  was  m  consequence  of  a  ftesh  agreement,  and  for  a  new  term. 

Rex  v.  Titchfiekl,   M.  4G<?o.S.    Burr.  S.  C.511.    ^Bott,  S97.   Exchanging  tho 
1  Nol.  P.  L.  501.  526.  P.  Warfidd  bound  himself  apprentice  by  indentttre*  it  a 
indenture  to  W.  jP.,  and  inhabited  with  his  master  above  forty  ^*!J?'*  ^°" 
days  at  Af.,  but  falling  sick,  he  on  account  thereof,  and  with  the       '°^' 
consent  of  his  master,  went  to  his  father  in  the  parish  of  Bevoley^ 
and  there  continued  forty  days,  and  was  sick  at  that  time  and 
to  the  time  the  order  was  made.     On   his  going  to  his  father 
the  indentures  were  mutually  given  up,  but  not  cancelled.    The 
Court  held  that  an  inhabitancy  by  reason  of  sickness  shall  not 
gain  a  settlement,  and  also  that  there  is  no  difference  between 
the    indentures  being  given  up,    and  being  cancelled.     They 
amiHint  to  the  same  thing. 

Rex  ▼.  Buckington,  E.  10  Geo.  1.  2  Batt,  395.  1  Not.  Bankruptcy  of 
P.  L.  498.  Richard  Alien  was  bound  apprentice  at  twelve  ^^  ^^'  ^^ 
yean  of  age  to  John  Cary  of  Buckingtony  wliere  he  served  and  ^]J^5^ 
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Axioms. 


inhabited  witii  his  master  for  two  years.  Soon  afterwards  J.  C. 
became  a  bankrupt,  upon  which  Aliens  without  the  consent  or 
direction  of  Caiyy  hired  himself  as  a  servant  for  a  year  to  Joshua 
Glover  of  Shepton  Bechamp,  and  served  him  accordingly  in  the 
said  parish  for  two  years.  During  this  service  in  S.  Bechamp, 
the  term  of  his  apprenticeship  expired,  and  Cary  delivered  up 
the  indenture  to  Glover.  And  the  Court  were  of  opinion  that 
Allen  gained  no  settlement  in  Shepton  Bechamp,  for  that  the  bank- 
ruptcy of  the  master  did  not  discharge  the  apprentice  from  his 
indentures. 

Rex  V.  Chipping  Warden,  H.  39  Geo.  3.  8  T.  JR- 108.  2  B(rf^ 
404.  1  Nd.  P.  L.  447. 503.  R.  Lymath,  &c.  were  removed  from 
Chipping  Warden  in  Northamptonshire  to  Great  Robright  in 
Oxfordshire,  and  the  sessions  quashed  the  order  of  removal. 
R.  Lymath  was  born  in  Brailes  ;  in  1776  he  was  bound  appren- 
tice by^indenture  to  W.  Goodtvin,  blacksmith,  of  G.  R.  for  fiTe 
years :  he  served  G.  at  R.  for  two  and  a  half  years  under  the 
said  indentures,  when  his  master  left  off  business,  and  went  to 
reside  in  the  parish  of  Marston,  At  that  time  the  pauper  agreed 
verbally  with  his  master  to  give  him  71,  for  the  rest  of  his  time, 
his  master  not  wishing  to  turn  him  over  to  any  oiie,  and  it  was 
agreed  that  the  master  should  keep  the  indentures  till  the  7/. 
was  paid,  which  was  to  be  from  time  to  time  as  the  pauper  could 
cam  it,  and  was  convenient  to  him  to  pay  it.  The  pauper  con- 
sidered himself  at  liberty  to  work  with  any  master  he  pieced,  and 
did  work  with  different  masters  till  the  harvest  of  1779,  when,  at 
the  request  of  his  former  master  Goodmn,  he  came  to  serve  him 
as  a  labourer  for  about  a  month,  and  received  his  wages  accord- 
ing to  the  rate  usually  given  to  labourers  in  harvest,  the  amount 
being  deducted  from  the  7/.  which  the  pauper  had  agreed  to  pay 
G.  Goodwin  afterwards  recommended  the  pauper  to  serve  one 
Cherry,  a  blacksmith  at  Marston,  into  whose  service  he  went 
with  the  knowledge  of  G.,  and  continued  there  about  twelve 
months.  The  indentures  were  not  delivered  up  till  five  or  six 
years  after  the  apprenticeship  had  expired. —  lA.  Kenyan  Q.^ 
It  is  clear  that  in  general  an  apprentice  is  not  capable  of  con- 
tracting the  relation  of  servant  to  any  other  master  until  the  end 
of  the  term  for  which  he  was  bound,  but  it  is  equally  clear,  that 
if  the  master  and  apprentice  put  an  end  to  the  apprentice^ip 
by  mutual  consent,  it  is  the  same  as  if  the  indentures  had  never 
been  executed,  and  the  latter  may  gain  jt  settlement  by  hiring 
and  service  with  any  other  master  before  the  expiration  of  the 
term  for  which  he  was  bound ;  then  there  is  a  third  case,  that 
where  the  apprentice  leaves  his  master  and  enters  into  the  ser* 
vice  of  another,  if  the  indentures  still  subsist,  he  is  not  sui  juris, 
but  is  incapable  of  gaining  a  settlement  by  serving  another  mas- 
ter, unless  be  serve  with  the  consent  of  his  former  master,  and 
in  such  case  he  gains  a  settlement,  not  as  a  hired  servant,  but 
as  an  apprentice.  These  are  axioms  in  this  branch  of  settlonent 
law,  and  cannot  now  be  called  in  question :  Now  what  are  the 
facts  of  this  case  ?  The  pauper  was  bound  an  apprentice  to  a 
master  residing  in  Great  Rohrisht,  who  two  years  afterwards 
discontinued  business:  at  this  tmae  the  parties  did  not  put  an 
end  to  the  apprenticeship :  but  on  the  contrary,  the  apiiieirtice 
agreed  to  pay  7/.  to  the  master,  who  was  to  keep  the  inoentares 
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until  that  sum  was  paid,  the  master  all  this  time  keeping  a  control  irkat  jAafi  ht  a 

over  the  apprentice  ;  the  pauper  then  went  into  different  situations,  dtMckarge  of  in' 

and  among  the  rest  he  served  a  person  of  the  name  of  Cherry,  dentures. 

into  whose  service  he  went  at  the  recommendation  and  with  the 

knowledge  of  his  first  muster,  the  indentures  still  continuing  in 

force ;  then  according  to  all  the  authorities  this  must  be  deemed 

a  service  under  the  indentures.     My  opinion  in  this  case  does 

not  proceed  on  the  ground  that  the  pauper  served  Cherry  a  year 

as  a  hired  servant,  but  that  he  served  him  under  the  indentures 

of  apprenticeship  with  the  consent  of  his  original  master.     Order 

of  sessions  affirmed. 

Rex  V.  Sieffingtony  H.  60  Geo.  S.  S^  I  Geo.  4-.   S  B.  Sf^  A.  S82.  Where  the 
Removal  from  the  parish  of  Halstead  to  the  parish  of  Skeffington,  mother  of  an 
both  in  the  county  of  Leicester.    The  sessions,  on  appeal,  con-  •ppreniice,. 
finned  the  order,  subject  to  the  opinion  of  the  Court  of  K.  B.  on  ^^"^p^^, 
the  following  Case  :   The  respondents  proved  a  hiring  and  service  applied  to  his 
in  SIceffington  by  the  pauper  Thomas  Harrison,  from  Martinmas,  master  to  gtva 
1812,  to  the  following  Martinmas.    The  appellants  then  gave  Wm  up  to  her, 
in  evidence  an  indenture  of  apprenticeship,  dated  1805,  by  which  JJ"^.^**  master 
the  pauper  bound  himself  apprentice  to   WiUiam  Dudgeon,  of  oS'toft,~'^li 
the  parish  of  St.  Mary,  Leicester  for  the  terra  of  ten  years.     A  iiaving  agreed 
premium  of  12/.  was  stated  in  the  indenture  to  have  been  paid  to  part,  the  ap^ 
to  Dudgeon  with  him  by  the  churchwardens  and  overseers  of  the  preutice  went 
parish  of  Tugby,  which  was  also  stated  to  have  been  paid  by  f T!*y »  ^"^  **•" 
them  out  of  a  charitable  donation  fund  belonging  to  that  parish,  '^hlcl!  wL  in 
No  evidence,  however,  was  given  of  the  premium  having  been  the  hands  of  a 
paid  out  of  a  charitable  fund,  except  the  above  statement  on  the  third  penon, 
face  of  the  deed,  and  the  declaration  of  the  parish  officers  at  ^^s  never  ap. 
the  time  they  paid  it,  that  it  was  charity  money.     The  deed  was  p!'®**  ^°'  ^^ 
objected  to  as  not  having  any  stamp,  but  the  objection  was  over-  court  of  KB 
ruled.      The  pauper  served  under  the  indenture  for  four  years  held,  that  the 
in  the  parish  of  St.  Mary^  Leicester,  when  his  mother  applied  to  apprenticeship 
Dudgeon  to  give  him  up  to  her,  she  saying  she  had  procured  ^a*  not  put  an 
another  nnaster.    The  master  said  she  nught  have  him  and  wel-  ^J^^  ***** 
come.    They  all  agreed  to  part,  and  the  boy  went  away  with  ^^h^h*^, 
his  mother.    The  indenture  remained  in  the  hands  of  the  over*  master  said  that 
seers  of  Tughy,  and  was  never  delivered  either  to  the  boy  or  his  he Vould  have 
mother,  nor  applied  for  by  any  of  the  parties ;  but  the  master  S'^®°  up  the 
said  he  would  have  given  it  up  if  it  had  been  at  the  time  in  his  |^^?1'?'-^*'* 
possession.    The  overseers  of  Tughy  afterwards  applied  to  Dud-  |,j,  ^omi^^ 
geon  to  take  the  boy  again ;  but  he  said  he  would  not,  adding  at  the  time, 
unless  the  magistrates  make  me  take  him  again,  I  have  done  with  mnd  afterwards 
him ;  and  he  never  heard  any  thing  more  on  the  subject.  —  After  refused  to  take 
argument,  Abbott  C.J.  said,  if  it  had  been  shewn  in  the  present  1^^^^* 
case,  that  this  apprenticeship  had  ever  been  well  constituted,  I  ^^" 
should  have  been  of  opinion,   upon  the  authority  of  Rex  v. 
Bov9,  (ante,  421.)  which  has  been  cited  here,  that  the  agreement 
between  the  parties  in  this  case  was  not  sufficient  to  put  an  end 
to  the  indenture.    I  think,  also,  that  the  fund  out  of  which  the 
premium  is  said  to  have  been  paid,  was  a  public  charity  within 
the  meaning  of  the  exception  in  the  stamp-act.    But  I  thmk  that 
there  is  no  sufficient  evidence  in  this  case  to  shew  that  tlie  pre- 
mium was  in  fact  paid  out  of  such  a  fund.    It  is  stated  in  the 
case,  as  a  fact  proved  by  the  master,  that  a  premium  of  121.  was 
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WkatAaUhea  V^^  ^^^  ^^^  apprentice.  That  beins  so,  it  would  be  very  dan- 
duchargt  of  tn-  gerous  to  Bay  that  the  declaration  of  the  pariah  offices  should 
(ienivres,  be  admitted  to  prove  the  nature  of  the  fund  out  of  which  it  was 

paid,  more  especially  when  those  persons  might  have  been  called 
to  prove  the  fact.  The  case  is  not  precisely  the  same  as  if  a 
declaration  of  the  parish  officers  had  been  offered  as  the  only 

groof  of  payment.  In  that  case  the  whole  declaration  would 
ave  been  receivable.  But  here  the  fact  of  payment  was  itself 
proved.  Upon  that  ground  I  am  of  opinion  that  the  indenture 
ought  not  to  have  been  received  in  evidence ;  and,  therefore,  that 
the  sessions  had  nothing  before  them  to  shew  that  the  pauper 
was  not  sui  juris  at  the  time  when  he  served  for  a  year  in  Skef' 
Jington.  The  order  of  sessions  must,  however,  be  confirmed, 
because  their  ultimate  decision,  although  founded  on  wrong 
grounds  was  correct.  BayUy  Sf  Holroyd  Js.  concurred.  Order 
of  sessions  confirmed. 
Aupreniice  Rexy.  Weddington^  £.14  Geo.  3.     Burr.  S.  C.  766.    2BaU, 

bound  by  his  S98.  1  Nol.  P.  L.  447.  499.  500.  The  pauper,  Thomas  Law- 
father  may  be  rencCf  was  born  in  the  parish  of  ChUvers  Cottony  where  his 
dischargpd,  father  then  re&ided  under  a  certificate  from  the  parish  of  fFed- 
offe^by  conwnt^  rfiwfiton.  When  the  pauper  was  of  the  age  of  eight  years  and  a 
ofallUiepar-  half  he  bound  himself  apprentice  by  indenture,  with  his  father's 
tics  to  the  in-  consent,  (who  was  party  to  the  indenture,)  to  fViUiam  Meigh  of 
dentures.  the  said  parish  of  Chilvers  Cotton  for.  seven  years,  and  served 

him  there  one  year  and  a  half,  and  then  the  indenture  was  de- 
stroyed, by  consent  of  the  master,  the  father  and  the  apprentice. 
The  pauper,  within  half  a  year  afterwards,  bound  himself  appren- 
tice by  indenture,  with  his  father's  consent,  to  Thomas  Ma^tn 
of  the  parish  of  Btdkington,  for  seven  years,  and  served  him  in 
the  saicl  parish  of  Btdkington  for  four  years,  and  then  this  inden* 
ture  was  destroyed,  by  consent  of  the  said  Thomas  Maydlin  the 
master,  the  father  and  the  apprentice.  The  pauper  after  this 
returned  into  the  said  parish  of  Chilvers  Cottony  and  bound  him- 
self  apprentice  to  one  Shaxio  in  the  said  parish  of  ChUvers  CatUm 
for  two  years,  and  served  him  there  the  said  two  years.  In  about 
three  years  next  after  the  expiration  of  the  apprenticeship  to 
Shaviy  he  hired  himself  for  a  year  to  Lawrence  Smith  of  the  said 
parish  of  Chilvers  Cotton^  and  duly  served  him  in  the  said  parish 
for  a  year  under  the  said  hiring.  And  having  become  actually 
chargeable  to  the  said  parish  of  Chilvers  Cotton^  he  was  removed 
to  the  parish  of  Weddington,  which  gave  the  certificate.  —  By  Ld. 
Mansfield  C.  J.  The  single  question  is,  Whether  the  indmiture 
of  the  apprenticeship  in  Btdkington  was  void  or  not,  there  having 
been  a  former  indenture,  but  such  former  indenture  having  been 
cancelled  by  agreement  between  the  master,  and  the  father,  and 
the  apprentice  ?  The  case  of  Austrey  was  determined  on  partica- 
lar  circumstances.  The  question  was.  Whether  the  parish  officers, 
'  who  bound  out  the  apprentice  under  a  special  authority,  ought 
not  to  have  been  consulted  about  discharging  him,  and  to  have 
given  their  consent  to  it  ?  The  whole  policy  of  the  43  EUz,  might 
be  defeated,  if  the  master  and  parish  infant  apprentice  could,  by 
their  joint  consent  alone,  without  the  consent  of  the  parin 
officers^  discharge  such  a  contract^  and  set  the  apprentice  free 
from  it.    That  case,  therefore,  is  not  applicable  to  the  present 
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Here»  the  original  contract  was  only  betvifeen  tlie  father,  the   whnttkeMbea 
maBter  and  the  apprentice ;  and  all  of  them  consent  to  the  dis*  duchtrge  ofin- 
charge.    An  infant  may  make  his  condition  better,  though  he  '''^'^fires. 
cannot  make  it  worse.     The  reason  why  an  infant  may  bind  him- 
self apprentice  is,  because  it  is  for  his  benefit.    If  he  was  dis- 
charged of  the  former  indenture,  he  was  at  liberty  to  execute 
another.  ' 

Rex  V.  Hindringham,  H.  36  Geo.  3.  6  T.  R.  557.  2  Boti,  402.  If  m  appren- 
1  Nd.  P.  L.  499.  505.  H.  Beck  and  his  wife  and  family  were  re-  ^^*  «"*?  '"** 
moved  from  Hindringham  to   Blakenet/;   the  sessions  quashed  ^-^  uflowTnot 
the  order,  and  stated  the  following  case.     The  pauper,  in  Marchf  avoid  the  indeo- 
1780^  being  aged  17,  bound  himself  an  apprentice  to  F.  Wellsf  tures.    Query; 
then  of  Blakeneify  mariner,  for  four  years,  and  resided  there  under  Whether  an 
under  his  indentures  above  forty  days.     When  he  had  been  an  ">f»ntmay 
apprentice  about  tliirteen  or  fourteen  months,  he  went  on  shore  J|]^'J|j|u^  ^"hU 
at  Burlington  Bay,  and  meeting  with  a  press-gang,  entered  as  ^mj 
a  sailor,  with  the  consent  of  his  master,  but  the  indentures  were 
neither  delivered  up  nor  cancelled   during  the  apprenticeship. 
He  continued  in  the  king's  service  about  two  years,  and  was  then 
discharged,  when  he  went  to  his  father's  house  at  Bale  in  Norfolk^ 
and  continued  there  for  some  weeks.     At  IVhiisuniide  1783,  he 
hired  himself  to  A.  Wilson  of  Hindringham,  till  the  Michaelmas 
following,  when  hired  himself  again  to  the  said  fVilson  for  a  year, 
which  he  also  served  in  //.,  and  on  the  second  of  March  in  that 
year,  the  apprenticeship  expired.  —  By  Ld.  Kenyon  C.  J.  There 
is  no  ground  for  saying  that  the  apprentice  did  any  act  to  put 
an  end  to  the  indentures  when  he  entered  into  the  kmg's  service. 
But  I  desire  it  may  not  be  taken  for  granted   that  an  infant 
who  binds  himself  apprentice,  a  contract  so  notoriously  for  his 
own  benefit,  may  put  an  end  to  that  contraot  at  any  time  dur- 
ing his  minority.      I  enter  my  protest  against  discussing  that 
question  now :  it  will  be  sufficient  to  determine  it  when  it  ne- 
cessarily arises.    (See  Aihcroji  v.  Bertles,  2  Bottf  403.)    In  this 
case  the  pauper  bound  himself  to   Wells  by  indenture,  under 
which  he  senred  in  Blakeney  more  than  forty  days ;  aflerwards, 
when  he  was  pressed  into  the  king's  service,  he  agreed  to  go  as 
a  volunteer  with  the  consent  of  his  master,  evidently  implying 
that  he  did  not  then  put  an  end  to  the  indentures.    It  appears 
to  me  that  the  indentures  still  continued  in  force,  and  conse- 
quently that  the  pauper  could  not  enter  into  a  legal  contract  of 
hiring  with  Wilson  at  the  time  he  engaged  with  him,  he  not  being 
at  that  time  sui  juris.    Order  of  sessions  auashed. 

Rexs.Mountsorrel^  H.55Geo,S.  SM.cfS.Wl.   Removal  from  Where  an  in- 
Burton  Lazars  to  Mounisorrel^  in  Leicestershire;  the  sessions  con-  fiint  bound  him - 
firmed  the  order,  subject,  &c.  Case.  —  The  pauper,  Henry  Hen-  wlf  ■PP>^t>ce 
freyy  in  1807?  being  under  age,  bound  himself  apprentice  by  in-  b^i^^nturel'to 
denture  for  seven  years,  to  a  person  residing  in  Mountsorrel^  the  which  indenl 
pauper  and  the  master  being  the  only  parties  to  the  indenture,  ture  be  and  his 
\Vhen  the  pauper  had  served  about  a  year,  the  master  lefl  his  niarterwereth^ 
house  and  ran  away  for  debt ;  in  consequence  of  which  the  pau-      I^^^^ 
per  applied  to  him  by  letter  to  give  up  the  indenture,  and  with  j,,^  ^^^^^  ^^^^ 
the  master's  consent  the  indenture  was  given  up  to  the  pauper  in  coneequento 
by  the  person  who  had  the  custody  of  it ;  the  term  of  seven  years  of  the  master's 
not  having  then  expii^d,  and  the  pauper  being  still  under  age.  runningai^ay 
The  consent  of  the  pauper's  jnotheri  who  was  his  only  surviving  JS^'^^q,^ 

vol..  lY.  F  F  '  ^^ 
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PqOt  iSetOement.) 


§  IX.  12. 


parent,  was  not  asked  at  the  time  of  making  the  indenture,  or 
when  it  was  given  up.      The  pauper  after  the  indenture  was 
given  up,  and  during  the  term  for  which  the  indenture  was  made, 
and  while  he  was  under  age,  hired  himself  as  a  yearly  servant, 
and  served  the  year  in  Burton  Lazars*     The  sessions  were  of 
opinion  that  the  apprenticeship  still  continued,  and  that  the  pau- 
per was  not  competent  to  hire  himself,  and  therefore  confirmed 
the  order.  —  After  hearing  counsel  in  support  of  the  order  of 
sessions,  Lord  Ellenhorough  C.J.  said.  Is  not  this  a  case  in  which 
it  was  clearly  for  the  benefit  of  both  parties  that  the  indenture 
should  be  put  an  end  to  ?     The  master  had  run  away  and  was  do 
longer  in  a  situation  to  afford  instruction  or  maintenance  to  his 
apprentice.     Therefore  if  the  indenture  had  continued,  the  con* 
sequence  must  have  been  that  the  apprentice  would  have  re- 
mamed  in  a  state  of  ignorance  and  starvation.     If  that  were  a 
state  for  the  benefit  of  the  infant  there  would  be  something  in 
the  argument.     But  as  it  is,  the  parties  have  done  that  for  tton* 
selves  which  the  magistrates,  upon  application  to  them,  would 
have  ordered  to  be  done,  they  have  discharged  themsehet  of 
the  indenture  which  was  burdensome  to  both  parties.    Under 
these  circumstances  I  am  of  opinion  that  it  was  competent  to 
them  to  discharge  themselves  of  each  other,    since  the  conti- 
nuance  of  the  contract  would  certainlv  have  been  of  no  benefit 
to  the  master,  and  as  certainly  would  have  been  prejudicial  to 
the  apprentice.    The  benefit  of  the  infant  is  to  be  regarded,  and 
HI  lodcing  to  that  one  cannot  but  see  that  idleness,  and  the  pro- 
bability of  extreme  indigence,  were  the  necessary  consequences 
of  continuing  the  indenture,  from  which  the  magistrates  would 
have   interposed   to  relieve  him.      I  therefore  think   that  we 
do  not  indulge  any  mischievous  discretion  in  the  infant,  when 
we  permit  him  to  redeem  himself  from  such  a  probable  state  of 
indigence  and  idleness.     Hien  if  this  be  so,  the  pauper  was  no 
longer  precluded  from  entering  into  another  service  than  while 
his  indenture  continued.  —  Le  Blanc  J.    In  Rtx  v.  Hindmg' 
ham  the  master  and  apprentice  did  not  consent  to  the  indentures 
being  delivered  up,  or  cancelled.  —  Bayley  J.  I  consider  thecaie 
of  Rex  v.  Hindrin^ham  as  having  proceeded  upon  the  ground 
that  it  was  for  the  mfant's  benefit  that  the  indenture  should  con- 
tinue.    Here  we  are  in  a  case,  where  it  was  notoriously  to  the 
prejudice  of  the  infant  that  the  indenture  should  continue ;  there- 
fore I  think  it  was  in  the  power  of  the  master  and  infiuit  toge- 
ther,  by  vacating  the   indenture,   to  dissolve  the  contract— 
Order  of  sessions  quashed. 


m 
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Indenture  be-  Bex  v.  Langhamy  M.  22  Geo,  3.  Cold.  126.  2  BoUf 
img  ddirared  399.  1  JVo/.  P.  L.  498.  500.  510.  Two  justices  removed  fVU- 
Ss'ter  to"^  /wm  EUingwrth  from  the  hamlet  of  Deanshold  in  the  parish  of 
apprantice'sfh-  Oakham^  to  the  parish  of  Langham;  the  sessions  confirmed  the 
thcr,  mad  at  the  order,  and  stated.  That  the  pauper,  William  EUingworik,  was 
the     bound  an  apprentice  by  the  parish  officers  of  DeanvuM  to  Bm- 


master  coDMDt* 
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jamin  Sitmson  of  Langham,  weaver,  to  serve  till  the  age  of  twenty-   mtat  shalt  be  a 
four  years :  under  which  indenture  he  served  upwards  of  four  diicharge  of  pa- 
years,  when  Stimson  his  master  failed,  and  having  no  longer  em-  *^*  indentures, 
ployment  for  him,  told  his  said  apprentice  he  might  go  to  his  father  ing  to  the  ap- 
John  Ellinfftoorth  at   Oakham.     Upon  the  apprentice's  coming  prenticeserving 
home,  his  father  applied  to  one  Beecrqft  of  the  said  Deanshold,  fg^turned" 
weaver^  to  take  the  said  apprentice  for  the  remainder  of  the  over  to  him 
term ;  the  father  of  the  apprentice  then  went  to  Stimson^  who  was  such  service 
at  home  under  confinement,  and  told  his  wife  that  he  had  got  a  g&ins  a  settle- 
new  master  for  his  son ;  whereupon  StimsorC^  •  wife  went  up  to  "c"*- 
her  husband's  chamber,  and  informed  him  that  the  father  of  the 
apprentice  was  come,  and  said  he  had  got  a  new  master  for  his 
son,  and  desired  the  indentures  might  be  given  up ;  upon  which 
Stimson  gave  the  indenture  to  his  wife,  who  delivered  it  up  to 
the  apprentice's  father;  the  said  Stimson  having  first  made  crosses 
upon  it,  as  a  token  that  he  had  resigned  up  the  indenture  and 
apprentice  :  the  apprentice  was  under  age.      Soon  after  Beecrq/l 
went  to  Stimson,  to  ask  him  whether  he  was  willing  to  resign  up 
his  apprentice,  and  to  turn  him  over,  as  he  was  going  to  take  him 
if  he  (Stimson)  was  willing,  and  his  father  would  clothe  him : 
Beecrqft  further  said  (if  things  came  about)  he  hoped  he  (Stim^ 
son)  would  not  fetch  him  again ;  to  which   Stimson  replied  he 
never  would.     Beecrqft  then  said  there  was  no  occasion  for  a 
deal  of  trouble  in  turning  him  over,  if  he  [Stimson)  would  be 
honest;  and  upon  this,    Stimson  assured  him  he  would   never 
fetch  his  apprentice  away ;  and  Beecroft  then  declared,  that  if 
we  have  an  agreement  drawn  to  our  satisfaction,  it  will  be  better 
than  having  so  much  trouble  about  it,  and  immediately  went 
away  satisfied  that  he  might  keep  the  apprentice  as  a  turnover. 
The  apprentice  stayed  with  Beecrqft  three  years  and  a  half  by  vir- 
tue of  the  above  transaction,  and  an  agreement  was  entered  into 
between  the  father  of  the  apprentice  and  Beecroft,  in  the  pre- 
sence of  the  apprentice,  but  he  was  no  party  to  it,  and  the  parish 
officers  of  Deanshold  were  perfect  strangers  to  it :  Beecrqft  kept 
the  agreement  and  the  original  indenture. — By  Ld.  Mansfield  C.J. 
and  the  Court :  There  is  no  difficulty  in  this  case ;  the  indenture 
continues  in  force,  and  the  only  question  is,  whether  the  service 
of  the  second  was  with  the  consent  of  the  first  master?  for  if  so,  it 
is  a  service  under  the  indenture  :  of  this  there  can  be  no  doubt, 
for  he  consents  expressly  ;  he  cancels  the  indenture,  and  directs 
it  to  be  delivered  to  the  father  of  the  infant  apprentice,  who  came 
to  him  for  the  purpose  of  this  assignment,  and  he  undertakes  to 
the  second  master  that  he  would  not  reclaim  him.  —  Both  orders 
quashed. 

Rexy.  Offerton,  E.  15  Geo.S.    Burr.  S.  C.  802.    2  Boit,  414.  TTie  master  of 
liVo/.  P.L.  519.     The  pauper,  when  twelve  years  of  age,  was  a  parish  ap- 
hy  indenture  bound  an   apprentice  by  the  churchwardens  and  ?""J2^  J?***" 
overseers  for  seven  years.    The  pauper  was  a  party  to  the  inden-  ^,f„ti^  shall^ 
ture;  and  it  was  allowed,  pursuant  to  the  statute.  Nearly  six  years  work  for  his 
after,  the  pauper  and  his  master  entered  into  the  following  agree-  own  benefit, 
ment: —  That  the  pauper,  upon  paying  his  master  I2d.  a-week,  doth  notimpljr 
and  providing  for  himself,  should  be  at  liberty  to  work  for  his  P^'"«  "P  ^® 
own  benefit  during  the  remainder  of  his  apprenticeship  term ; 
and  ^e  master  should  find  him  a  loom  for  the  remainder  of  his 
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apprenticeship ;  and  the  master  to  receive  the  12(f.  a-week  as  a 
satisfaction  for  his  service  during  the  remainder  of  his  appren- 
ship.  The  pauper  was  of  the  age  of  eighteen  at  the  time  of  mak- 
ing the  agreement.  Neither  the  churchwardens  nor  overseers 
were  privy  to  it ;  nor  was  tlie  indenture  cancelled  or  delivered 
up.  The  pauper  married  and  removed  to  Offerton^  and  there 
worked  during  the  last  forty  days  before  the  justices  removed 
him  from  thence,  with  the  same  tradesman  who  employed  his 
master ;  and  the-^master  provided  him  a  loom,  and  knew  with 
whom  he  was  working ;  I  ut  did  not  give  any  particular  directioa  or 
consent.  Tlie  pauper  received  the  profits  to  hw  own  use.  TTie 
master  demanded  of  him  the  \2d,  a-week ;  but  the  pauper  was 
not  able  to  pay  him.  The  Court  held,  that  the  apprenticeship 
continued;  that  the  pauper's  service  in  Offerton  was  a  servke 
under  it ;  and  tliat  his  settlement  was  in  Offerton, 

Rex  V.   Ausirey,  H,  31  Geo.  2.      Burr.  S.  C.  441.      2  BotU 
4*10.      1   Nol.  P.L.  499.500.  512.      Francis  Orion,  being  then 
about  ten  years  of  age,  was,  in  Aprils  1 744,  bound  a  parish  ap- 
prentice to  Saynuel  Lythall  of  the  parish  of  Grendon,  till  his  age 
of  twenty-four.     He  served  with  his  master  there  under  the  in- 
denture till  Michaelmas,  1754 ;  at  which  time  the  master,  in  con- 
sideration of  40^.  then  paid  to  him  by  tlie  apprentice,  agreed  to 
discharge  him ;  which  receipt  and  discharge  were  indorsed  and 
written  by  the  master  on  the  indenture,  which  he  then  delivered 
up  to  the  apprentice.     The  said  apprentice  tlien  went  and  hired 
for  a  year,  and  served  that  year  in  the  parish  of  Higham.    After- 
wai'ds,  to  wit,  at  Michaelmas^  1755,  he  hired  for  a  year,  and 
served  that  year  in  the  parish  of  Atistrey.    He  was  then  upwards 
of  twenty-three  years  but  not  twenty -four  years  of  age.    The  re- 
moval was  to  Grendon,  and  the  sessions  ouashed  the  order :  — 
By  Ld.  Mansfield  C.  J.  The  whole  depends  upon  the  question, 
whether  he  was  of  age,  or  under  age  at  the  time  of  his  consenting 
to  the  discharge  ?     And  by  comparing  the  dates  as  above,  it  ap- 
pears that  he  was  under  age ;  and  then  his  consent  signifies  no- 
thing ;  for  the  consent  of  an  infant  apprentice  is,  as  if  he  had 
given  no  consent  at  all.     And  if  so,  his  subsequent  services  can 
never  be  considered  as  performed  by  the  master's  leave  and  con- 
sent, and  so,  as  being  a  service  of  his  master  under  the  inden- 
ture ;  because  this  is  no  express  and  explicit  leave  and  consent 
given  by  the  master  to  the  particular  service  (as  in  tlie  case  of 
Fremington,  aii/e411.);  but  was  intended  to  be  altogether  ge- 
neral, and  is  even  founded  in  a  mistaken  apprehension,  that  the 
apprentice  could  consent  to  his  being  discharged ;  which  he,  be- 
ing an  infant,  was  not  capable  of  doing.     And  the  order  of  ses- 
sions was  quashed,  and  the  original  order  affirmed. 

Rex  V.  Sandfordy  T.  26  Geo.  3.  2Boit,  391.  1  Nol.  P.L- 
520.  524.  WtUiam  Webber  and  his  wife  and  children  were  re- 
moved from  Sandford  to  Bishopstawton.  The  sessions  quashed 
the  order,  and  stated  specially :  —  That  the  pauper  was  legally 
settled  at  Bishopstaxvton  by  birth,  and  was  bound  an  apprentice 
by  the  officers  of  that  parish  at  the  age  of  eleven,  to  Edmund 
Sage  of  that  place,  till  twenty-four :  that  he  lived  with  the  said 
Sa^e  for  five  years,  when  his  master  gave  him  up  his  indenture, 
and  recommended  him  to  live  xvith   Wiuiqm  Vemey  of  the  parish 


§  IX,  12.  (Apprantices/iip.)  437 

of  Chiltlehampton,  thatcher,  with  whom  the  apprentice  niade  an  service  vtutcr 
agreement  as  a  servant  for  three  years :  That  while  he  was  with  iwlauuret  eow 
ferneuf  Safre  had  conversation  with  Verneif,  and  desired  him  to  «'/«"^'' « rfw- 
kecp  back  some  of  the  pauper's  wages  to  provide  him  with  clothes,  f*^**©*^^*  '/**"'?* 
apprehending  that  otherwise  he  would  come  upon  him:  That  l"^^**"'* ''"^  *^ 
about  the  expiration  of  tliat  time  he  returned  to  Bishopsiawton, 
(where  his  master  Sage  then  resided,)  and  lived  with  one  To^le 
there,  toith  his  master  s  knotoledge^  who  frequently  conversed  with 
the  said  Toyte  while  the  pauper  lived  with  nim,  but  not  upon  the 
subject  of  his  apprenticeship :  that  af^er  the  pauper  had  lived 
with  Toyte  three  months,  he  came  back  to  Sage'f  house  and  iived 
toith  him  Jot  a  months  paying  his  master  6d.  a-week  for  his  lodg- 
ing. — By  Ld.  Mansfieul  C  X  It  seems  to  me  clear  that  the  pauper 
could  not  gain  a  settlement  after  the  first  five  years  under  the 
indenture  as  an  apprentice^  because  neither  party  in  fact  consi- 
dered the  service  as  such ;   they  considered    the  indenture  as 
given  up,  and  put  an  end  to  for  ever ;  so  that  the  service  was  not, 
nor  was  intended  to  be,  in  the  capacity  of  an  apprentice ;  nei- 
ther did  the  pauper  gain  a  settlement  as  a  servant^  because  there 
could  not  be  such  a  service  in  point  of  law  during  the  exist- 
ence of  the  indenture:   so  that  though  in  reality  there  was  a 
service  in  point  of  fact,  yet  it  cannot  be  applied  to  the  purpose 
of  gaining  a  -  settlement,  because  in  point  of  law  the  indenture 
still  subsisted.  —  The  other  judges  concurred,  —  The  order  of 
sessions  was  quashed,  and  the  original  order  affirmed. 

Rex  v.  Ecclesal  Bierloto,    E.   6  Geo,  3.       Burr.   S.  C.  562.  But  when  of 
1  Blac.  Rep,  592.     2  Botty  397.     1  NoL  P.  L.  500.     The  pauper,  full  age  he  may 
Samuel  Wilshavo,  being  a  parish  apprentice,  afler  he  had  attained  consent  to  his 
the  age  of  twenty-one  years,  agreed  with  his  master  to  cancel  the  hirconfent*" 
indentures,  and  the  same  were  accordingly  cancelled.     After-  then,  together 
wards  he  hired  for  a  year,  and  served  that  year  in .  fVarslowy  widi  his  mas- 
which  was  within  the  term  comprehended  in  the  indenture.     It  tcr*s,  is  a  good 
was  objected,  that  he  was  not  sui  Juris  when  he  entered  into  the  *!i**^**^^' 
contract  to  serve  at  Warsloto;  for  the  binding  being  by  the  parish  p^jjfj  oBcen 
under  the  4>S  Eliz,  c.  2.  he  could  not,  though  above  the  age  of  do  not  join, 
twenty-one,  cancel  the  indentures  witliout  tlie  approbation  of  the 
overseers  of  the  poor.  —  Bjr  Ld.  Mansfield  C.  J.  There  seems  to 
be  no  necessity  of  the  parish  officers  joining  to  the  consent  to 
discharge  this  apprentice.      Tliere  is  no  authority  for  it.     And  I 
see  no  inconvenience  to  the  parish,  or  to  any  one  else,  in  its  being 
done  without  their  concurrence.    The  act  empowers  them  to  bind 
the  man-child  out  apprentice,  till  he  comes  to  the  age  of  twenty- 
four.     And  the  act  was  necessary  to  make  valid  the  binding  of 
the  male  parish  apprentice  till  his  age  of  twenty-four,  for  he 
could  not  be  bound  longer  than  till  twenty-one  without  the  aid 
^  the  act ;  and  two  justices  are  to  assent  to  this.    But  the  same 
reason  doth  not  hold  as  to  the  discharge  of  the  apprentice ;  this 
concerns  the  master  and  the  apprentice  only.     The  latter  part  of 
the  apprentice's  time  is  of  most  service  to  the  master :  therefore 
the  apprentice  being  of  age,  if  the  master  and  he  agree  to  it,  they 
two  may  dissolve  me  contract ;  if  so,  then  this  person  was  ski 
juris  when  he  hired  himself  at  Warslovs ;  and  consequently  he 
gained  a  settlement  there  by  a  hiring  and  service  for  a  year. 

Rex  V.  Notton,    M.  9  Geo.  3.     Burr.  S.  C.  629.     2  Botty  412.  A  parish  ap- 

I  iVo/,  p,  X,,  500,  ;«.    Benjamin  Watson  the  pauper,  when  m  in-  Pl?"^5*  ^''«" 

rv  3  *-     *     '  offuUage. 
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leaving  hismas-  fant,  was  bound  out  a  perish  apprentice  to  Hannah  Cuttle  of 
ter,  and  the  in-    SoiUh  Hundli/y  widow,  occupier  of  a  fann  within  the  said  town- 

delTvcred'u"?o  ®^T'  "°^^^  ^®  ®^®"^?  *"^"  ^®  ^^  ®^  twenty-fouT  vcars.  After  he 
hbn'by^the^  ^  ^^^  Served  about  six  years,  she  quitted  the  said  farm  to  her  son 
master,  a  sub-  Stephen  Cuttle,  and  left  the  apprentice  there  with  him.  The  said 
se<iuent  service  apprentice  lived  with  Stephen  Cuttle  there  several  years.  After 
wiih  another  is  wards,  being  desirous  to  leave  t|ie  service,  he  applied  to  his 
"h^eTiident^re ^^"^  master,  who  told  him  he  might  go  where  he  pleased.  Whereupon 
Uiough  the  '  ^^  hired  himself  at  several  places,  and  received  the  wages  to  his 
term  be  not  own  use.  In  Mat/,  1766,  the  said  Stephen  Cuttle  gave  up  his  in- 
expired,  dentures  to  him.      In  February,  1767,  he  hired  himself  to  John 

Baildon  of  Notion  ;  and  the  said  Stephen  Cuttle  being  told  of  it 

in  conversation,  said  he  thought  it  a  good  place  for  him.    He 

served  Baildon  at  Notion  above  forty  days,  and  then  attained  his 

age  of  twenty-four  years.  —  The  Court  were  clearly  of  opinion, 

that  the  service  with  Baildon  in  Notion  was  not  a  service  under 

the  indenture  of  apprenticeship ;  consequently  his  residence  in 

that  parish  upwards  of  forty  days  was  not  sumcient  to  gain  the 

apprentice  a  settlement  here. 

Apprentice  Rex  v.  Harberton,  H.  26  Geo.  S.     1  T.  R.  189.      2  Bott,  400. 

when  of  full        I  jVTo/.  P.  L.  500.  501.  502.     Two  justices  removed  John  EgbeH 

age.  P«yj.^gj^.^    from  Harberton  to  Ashpreignton ;  Uie  sessions  quash   the  order, 

Inscharge,  but     a^d  State  the  following  Case :  —  That  the  pauper  was  bound  by 

the  indentures     the  parish  of  Harberton  an  apprentice  to  IViuiam  Soper  of  that 

not  actually        parish  until  twenty-four  years  of  age  ;  that  he  continued  with  his 

delivered  up,      ^^  niaster  until  he  was  within  one  month  of  twenty-one  years 

b'^^U^  master  to  ^^  *6®>   when   he  deserted  his  service,   and  was  absent  seven 

the  apprentice's  monUis,  and  then  he  returned  to  his  father  at  Harberton,  where  he 

father  who  did    stayed  a  few  weeks,  and  then  offered  himself  as  a  servant  to  one 

not  take  them,    Edmonds  of  Ashpreignton,    who  refused   to  take  him  until  be 

b*^**?f  *;®         shewed  a  receipt  from  his  master  Soper  for  buying  off  his  time, 

m^"^l  to  do     ^l"ch  receipt  was  in  the  following  words :   «  Feb.  24th,  1783. 

so,  will  gain  a     Received  ot  John  Egbert  the  sum  of  4/.  4fS.  for  the  remainder 

settlement  by      part  of  his  time,  by  me  William  Soper."     That  the  receipt  was 

hiring  and  ser-    obtained  by  the  pauper's  father  at  the  request  of  the  pauper.    At 

vice,  as  if  no      ^^ie  time  the  receipt  was  signed,   and    the  money  paid,    Soper 

existed!*^  offered  to  give  up  the  indenture,  which  the  father  did  not  take, 

not  thinking  it  material,  and  the  pauper  himself  was  not  present: 
that  the  master  continued  to  keep  the  indentures  uncai^celled 
until  after  the  pauper  was  twenty-four  years  of  age,  when  he  de- 
livered them  up  to  him  :  that  ailer  the  signing  the  said  receipt, 
the  pauper,  being  then  in  his  twenty -second  year,  hired  himsdf 
for  a  year  to  serve  the  said  Edmonds,  and  also  another  year,  both  €^ 
which  he  served  at  Ashpreignton  :  that  at  the  time  of  the  pauper  s 
hiring  himself  to  the  said  Edmonds,  he  shewed  him  the  said  re- 
ceipt. —  This  was  argued  in  'M.  term  last,  when  the  Court  took 
time  to  consider. — And  now  Ld. Mansfield  C.J.  (after  stating  the 
facts)  delivered  the  unanimous  opinion  of  the  Court :  As  I  have 
often  said,  it  is  of  more  consequence  in  most  cases,  that  the  law 
should  be  certain,  than  what  the  law  is :  it  is  particularly  so  in 
questions  relative  to  settlements.  And  perhaps  if  this  Court  had 
never  gone  farther  on  the  present  subject  than  to  enquire,  whe- 
ther the  indentures  were  m  fact  cancelled  or  delivered  up,  it 
would  have  been  more  convenient  than  to  have  decided  on  the 
particular  circumstances  of  each  case,   and  to  have   examined 
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whether  thejr  amounted  to  a  relinquishment  or  cancelling  of  the  whai  tfudi  be  a 
indentures  or  not.    But  the  cases  nave  gone  beyond  that  line;  discharge  of  pa^ 
and  Jtherefore  it  might  now  be  attended  with  more  inconvenience  ''^  indenturet, 
to  the  public  to  overturn,  than  to  adhere  to  them  ;  even  though 
we  may  not  perhaps  approve  of  the  principles  on  which  they 
have  been  determined. — Where  the  facts  stated  are  such,  thait 
upon  an  action  of  covenant  brought  by  the  master  against  the  ap* 
prentice,  the  pauper  could  plead  the  matter  in  bar,  it  seems  to  be 
settled   that  the  indentures  should  be  considered  as  cancelled^ 
And  to  that  extent  the  rule  may  be  carried  without  much  mis- 
chief; but  if  extended  to  every  possible  case  in  which  a  Court  of 
equity  would  give  relief,  it  would  be  productive  of  great  incon- 
venience and  uncertainty:  it  would  increase  the  litigation  of  the  Litigation  of 
poor  laws,  which  are  already  a  disgrace  to  the  country;  and  the  poor  Ism. 
would  leave  every  case  so  much  upon  its  own  circumstances,  that 
it  must   necessarily  travel  through  every  stage  which  the  law 
allows,  before  the  parties  are  to  know  what  they  are  to  expect. — 
If  the  jus^ces  at  their  sessions,  or  even  out  of  sessions,  are  to  be 
erected  into  Chancellors,  it  cannot  but  happen,  but  that  on  the 
same  facts  very  different  decisions  must  be  made.     Honest  and 
good  men,  when  left  to  decide  secundum  discretionem  boni  virif 
must  and.  will  vary  in  their  sentiments.     Such  a  rule,  therefore,    * 
would  be  highly  inconvenient,  and  indeed  would  amount  to  say 
there  was  no  rule  at  all.  —  The  question  then  is,  whether  the 
facts  stated  here  are  such  as  put  an  end  to  the  indentures  in  law, 
or  could  be  pleaded  in  bar  to  an  action  of  covenant  on  them  ?  In  that 
light  I  shall  consider  it.  The  master  received  four  guineas  as  a  satis- 
faction for  the  remainder  of  the  time :  he  gave  a  receipt  for  the 
money  as  such,  and  offered  then  to  deliver  up  the  indentures :  if  it 
was  not  done  in  fact  it  was  owin^  to  the  pauper's  father  not  thinking 
it  material ;  and  on  the  pauper  s  attainmg  the  affe  of  twenty-four 
years,  the  master  did  in  fact  deliver  up  the  indentures.  — -  After 
paying  the  money,  if  an  action  had  been  brought  by  the  master 
on  the  indentures,  the  pauper  might  have  pleaded  accord  and  sa^ 
tisfaction  in  bar ;  or  if  the  master  had  refused  to  deliver  them  up 
upon  demand,    the  apprentice  might  have  brought   trover   or 
detinue  for  them. —  The  indentures  must  be  considered  as  not 
existing  from  the  time  the  money  was  paid,  and  then  the  pauper 
gained  a  settlement  by  hiring  and  service  at  Ashpreington. 

Rex  v.  Eakring,  E.  26  Geo.  2.    Burr.  S.  C.  320.    2  Bolt,  896.  A  boy  bound 
1  Nd.  P.  L.  498. 499.  Two  j  us tices  make  an  order  to  remove  Geor^  <>"*  •«  *  P»»»h 
fVitvoartk  from  Eakring  to  Selson.     Upon  appeal  the  sessions  dis-  *^'*''^J^,,. 
charge  that  order.    The  Case  was :  the  said  George  WUxuwih  was  ^til^ath 
put  out  a  parish  apprentice  to  Richard  Tomlinson  of  Eakring^  till  i|ire  himself  u 
nis  ace  of  twenty  years.    He  served  his  master  under  this  inden-  a  servant, 
tare  for  several  years  at  Eakring.    About  three  vears  before  he 
attained  twenty  years  of  age,  he  ran  away  from  his  master,  and 
loitered  for  scmie  time  about  the  country.     In  the  mean  time  his 
inaster  died.     And  at  Martinmas  after,  the  said   Wittoorth  hired 
himself  as  a  servant  to  fVilliam  Flint,  of  Selson,  for  a  year,  and 
served  him  that  year  at  Selson,  and  received  all  his  wages  to  his 
own  use,  the  executors  of  Tomlinson  taking  no  notice  of  him. 
But  he  had  not,  at  the  expiration  of  the  said  service,  attained  his 
^e  of  twenty  years.    And  the  sessions  being  of  opinion,  that 
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Whai  sfudi  b€  a  the  <aid  George  Witworih  did  not,  by  virtue  of  lucb  hiring  and 
*'j*f*?'^  °f^*^'  service  at  Selsorij  gain  a  settlement  in  the  parish  of  Selton  afore- 
1/  ures.  ^^^  reversed  the  original  order.  It  was  contended,  that  after  the 
master's  death,  the  apprentice  was  at  liberty  to  hire  himself;  and 
as  he  was  hired  for  a  year  and  served  a  year  in  SeUon^  his  legal 
settlement  was  there.  Apprenticeship  is  a  personal  trust  between 
the  master  and  servant,  and  is  determined  by  the  death  of  either 
master  or  apprentice.  The  counsel  who  were  to  have  shewn 
cause  against  quashing  the  order  of  sessions,  owned  that  it  was 
not  defensible.     And  the  Court  was  of  the  same  <^iiiion. 

Rex  V.  Sheepshead,  H.  52  Geo.S.  15  Eastj  59.  Bott,  ConU  14. 
1  NoL  P.  L.  507.  508.  Removal  of  Thomas  Lees  from  Skeeiuhead, 
in  LeicestershirCj  to  VUoxeler^  in  Sitiffbrdshire ;  the  sessions 
A  parish  ap-  quashed  the  order,  subject,  &c.  —  Case  :  The  pauper  was  put 
prentice  not  out  apprentice  by  a  parish  indenture  dated  19th  of  April. 
timeof  hil  mis-  ^'^^^*  ^^  ^^®  ^^^^^  officers  of  Vttoxeter,  with  the  consent  of 
tress's  death  '  ^^^  justices,  to  Mart/  Ratolinsy  of  Stramskall  m  Uttoxeter, 
with  her  ap-'  and  served  her  there  from  that  time  for  three  or  four  yean, 
pointee,  under  till  March,  1791,  when  she  gave  up  the  farm  to  her  son,  who 
theproTisionsof  agreed  to  take  the  apprentice  into  his  service  and  keep  bim, 
32  G.  3.  c.  57.    jyjj^  ^pg^  Rawlins  was  to  have  nothing  more  to  do  with  him.  This 

was  previous  to  the  passing  of  the  statute  32  Geo.  3.  c.  57* 
During  the  time  he  lived  with  the  son,  Mrs.  Rawlins  died ;  the 
pauper  continued  some  time  longer  with  the  son  in  UUoxeUr^ 
serving  him ;  when  John  Rawlins  told  the  pauper  he  might  do 
what  he  could  for  himself,  and  if  he  could  not  get  a  good  place, 
he  would  get  one  for  him.  The  pauper  then  went  and  hired  hiin- 
self  for  fifty-one  weeks  to  Mrs.  Phillips  in  the  parish  of  Fidd. 
John  Rawlins,  on  being  informed  by  the  pauper  that  he  had  so 
hired  himself,  asked  the  pauper  what  sort  of  a  place  it  was  that  he 
had  got,  and  on  the  pauper's  describing  it  as  a  good  place,  John 
Ramins  said  he  was  glad  it  was  a  good  place,  and  he  might  go 
thither.  The  pauper  went  into  Mrs.  Phiuips*8  service,  staid  above 
forty  days  with  her,  and  John  Rawlins  gave  him  a  suit  of  dotbes 
at  that  time.  When  the  pauper  left  Mrs.  PhiUips  he  sent  his  wife 
to  John  Rawlins  for  his  indentures,  and  they  were  delivered  to 
her.  The  respondents  contended  that  there  was  no  service  under 
the  indentures  so  as  to  gain  a  settlement  at  Field.  The  sessions 
were  of  opinion  that  there  was  an  express  consent  given  by  John 
Rawlins  to  the  service  of  the  apprentice  with  Mrs.  Phillips.  1a 
support  of  the  order  of  sessions,  it  was  argued  that  there  was  an 
express  consent  by  the  son ;  and  that  the  consent  of  the  origioai 
mistress  to  that  service  was  unnecessary ;  and  Lord  EUenborough 
C.  J.  said,  that  there  was  no  need  to  cite  cases  to  shew  that  after 
one  assignment  of  the  apprentice,  every  assignee  may  go  on 
assigning  ad  infinitum  :  —  that  there  were  cases  enough  to  that 
effect.  But  the  question  here  was,  how  far  that  statute  has  altered 
the  law  ?  His  lordship  asked  if  there  were  any  cases  since  the 
92  G«  3.  c  57.    statute.    To  which  it  was  answered,  that  there  were  none ;  but 

that  the  provisions  of  that  statute  did  not  affect  the  present  case. 
8ee  VoL  I.  It  enacts,  '*  that  upon  the  death  of  any  master  or  mistress  of  a 
p.  143.  parish  apprentice  during  the  apprenticeship,  the  covenant  in  the 

indenture  for  maintenance  of  the  apprentice  shall  not  continue 
in  force  longer  than  three  months  after  the  death  of  the  master 
or  mistress.'^    But  by  §  5.  there  is  a  proviso  that  the  act  shall  not 

11 
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extend  to  any  pai'ish  apprentice»  but  to  Buch  only  as  shall  be    wh<a$haUheig 

living  withy  and  make  part  of  the  family,  or  be  in  the  actual  em-  diachm^^ofjiO'' 

ployment  of  such  original  master  or  mistress,  or  of  any  subse*  rU!i  indimtttTtt. 

quent  master  or  mistress  appointed  under  that  act,  at  the  time  of 

the  death  of  such  masters  or  mistresses  respectively.    That  here 

the  pauper  was  neither  living  with  nor  part  of  the  family  of  Mrs. 

R.  at  the  time  of  her  death,  nor  of  any  subsequent  master  or 

mistress  appointed  under  that  act.  —  Ld.  EUenborough  C.  J.  The 

words  '*  subsequent  master  or  mistress"  mean  such  as  become  so 

by  the  provisions  of  the  statute ;  it  is  the  service  under  the  au- 

thorisea  substitution  that  the  act  applies  to.    But  how  is  the  sub* 

stitution  by  the  party  a  substitution  under  the  act  ?  If  it  had  not 

been  for  the  act  I  should  have  been  with  the  appellants.    Per 

Curiam,    Order  of  sessions  quashed. 

Those  apprenticeships  which  are  affected  by  certificates,  will 
be  treated  of  under  the  head  CnMcaxtn* 

We  now  proceed  to  those  cases  which  relate  particularly  to  the 
evidence  concerning  indentures  of  apprenticeship. 

13.  £>f  efiitience  relating  to  inHzntwct^  of  B^ptmtitt^ 

Rex  V.  East  Knoyle^  T.  13  Sf  14  Geo.  2.      Burr.  S.  C.  151.   IfaniocU>ntum 
2  Boil,  448.    1  Nol.  P.  L.  540.  544.    The  special  case  s toted  —  b^Jo**.  other  ^ 
•*  And  U  appearing  to  this  Court  upon  the  evidence  now  given,  evidence  may 
that  the  saia  J.  B.  was  bound  an  apprentice  to  one  fV.  W.  of  the  j,,  TOtTtento  aad 
parish  of  East  Knoylej  cordwainer,  and  that  he  served,"  &c.  &c.  existence. 
But  the  indentures  were  not  produced,  neither  did  it  appear  to 
this  Court,  whether  the  duty  of  6d.  in  die  pound,  directed  to  be 
paid  by  the  8  Ann.  c.  9.  was  paid,  or  whether  the  indentures  were 
stamped  as  the  act  requires. .  It  was  objected  that  evidence  not 
legal  had  been  received,  for  parol  evidence  of  an  indenture  had 
been  received  which  they  state  not  to  have  been  produced,  and 
they  give  no  reason  for  not  producing  it.     And  also,  that  it  did 
not  appear  that  the  duty  was  paid,  or  the  indentures  duly  stamped. 
But  the  Court  over-ruled  the  objection,  for  it  is  stated,  "  that  it 
appeared  to  them  that  he  was  bound,  and  it  is  not  necessary  that 
tnis  evidence  should  appear  to  us.    Perhaps  the  indenture  was 
lost ;  and  in  that  case  could  the  justices  receive  no  other  evi- 
dence of  the  binding  ?  And  as  to  the  duty  and  the  stamp,  they 
do  not  say  the  duty  was  not  paid,  or  that  the  indenture  was  nci 
stamped." 

Rex  y.  Long  Buckby,  M.  46  Geo^  S.  7  East,  45.  1  BoH,  708w 
1  Nol.  P.  L.  545.  Removal  of  the  pauper,  his  wife,  and  children 
from  Long  Buckhy,  in  Northampton,  to  Newport  Pagnell,  Bucks  / 
and  quashed  by  the  sessions  upon  appeal,  who  stated,  that  the  pau- 
per, an  illegitimate  son,  was  born  in  Netoport  Pagnell,  and  in  1774 
or  1775  was  bound  apprentice  by  indenture  to  t/.l>.  of  Long  Buck-' 
by,  shoemaker,  for  seven  years,  for  a  premium  of  12/.  which  was 
paid,  and  the  indenture  regularly  executed  by  the  pauper,  his 
mother,  and  Dickens  the  master,  with  whom  the  pauper  served 

(a)    For  the  evidence  relative  to  indentures  and  other  written  instraoMBle 
geoenlly,  see  tit*  ^)ltoencf ,  Vol.  I.  where  it  is  very  fuUy  stated* 
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his  full  time  in  Long  Buckby*  Only  one  indenture  was  executed, 
which  after  seven  yean  was  given  to  the  pauper,  and  was  pro?ed 
to  have  been  lost.  For  twelve  yean  past  the  pauper  had  redded 
at  Long  Buckby^  during  which  time  he  had  been  often  reliered 
by  that  parish,  and  had  received  town's  monetf  from  it,  which 
toum*s  money  is  given  away  at  Christnuu  to  parishioners:  No 
further  evidence  was  given  by  the  appellants.  But  the  respon- 
dents proved  by  the  deputy  registrar  and  comptroller  of  the  ap- 
prentice duties,  that  it  did  not  appear  that  any  such  indenture 
had  been  stamped  with  the  premium  stamp,  or  enrolled,  from 
177S  to  1805.  But  the  sessions  presumed  that  all  had  been 
rightly  done,  and  quashed  the  order  upon  the  above  evidence.  — 
Per  Lord  EUenborough  C.  J.  The  question  before  the  justices 
was,  whether  the  presumption  that  aA  was  rightly  done,  after  the 
lapse  of  so  many  yean,  were  sufficiently  rebutted  by  the  nega- 
tive evidence  of  the  officer ;  they  thought  not,  and  we  cannot  say 
they  have  done  wrong,  for  the  presumption  of  law  is  to  be  fa- 
voured :  and  against  the  negative  evidence  they  may  have  set  the 
possibility  of  an  irregularity  in  the  returns  made  to  the  office. 
The  order  of  sessions  was  confirmed. 

Rex  V.  St,  Helens  in  Abingdon^  22 ^ 23 Geo. 2.  Burr, & C. 
292.  735.  2  Bott,  4'49.  1  Nol,  P,  L,  542.  The  evidence  relat- 
ing to  the  inHenture  was ;  Joan  Hudson  the  mother  of  Jouj^ 
Httit,  the  father  of  the  children  removed,  (who  had  absconded,) 
gave  in  evidence,  that  the  said  Joseph^  her  son,  in  1733,  *'was 
bound  apprentice  to  his  grandtather  by  indenture  for  seven 
years ;  and  that  the  said  indenture  was  deuvered  into  the  custody 
of  fV.  H,  his  grandfather,  as  she  had  been  informed  by  the  said 
Joseph  himself;  but  that  she  never  saw  the  indenture  of  appren- 
ticeship herself,  and  knew  nothing  of  it,  but  from  the  information 
of  the  said  Joseph^  and  it  was  reputed  in  the  family  that  the  said 
Joseph  was  his  appreptice ;  and  was  so  described  in  the  grand- 
father's will.**  —  It  further  appeared,  that  the  said  Joseph  served 
the  g^randfather  five  years  m  the  parish  of  iS^.  Helena  under  the 
said  indenture.  That  the  grandfather  provided  for  the  said 
Joseph  during  those  five  years,  in  clothes  and  neceasaries ;  that 
the  grandfather  died  in  1738,  leaving  M,  H,  his  widow,  and  JoAs 
H.  his  son;  that  application  was  made  by  the  parish  of  Sf. 
Saviour  in  December y  1748,  to  c/oAn,  who  then  lived  with  his  mo- 
ther, in  the  house  where  the  grandfather  died,  and  where  bis 
goods  and  efiects  were,-  to  know,  whether  he  had  in  his  custody 
any  indenture  of  apprenticeship  between  the  said  Wiliiam  and 
Joseph,  and  Joseph  said  he  could  not  find  it.  And  here  the  en- 
quiry stopped,  as  to  him  and  all  other  penons.  And  this  was  the 
only  evidence  that  the  indenture  of  apprenticeship  was  lost  Also 
John  Hutt  gave  in  evidence  that  he  was  employed  br  his  fiither 
William  Hutty  to  draw  an  indenture  of  apprenticeship  between 
his  said  father  and  the  said  Joseph  i/.,  which  he  did,  but  not  on 
stamped  paper;  and  that  after  the  death  of  WUliam  Huttt 
Joseph  refused  to  serve  his  widow,  because  the  said  paper  writing 
was  not  stamped.  The  removal  was  oif  Joseph's  wife  and  four 
children  from  St,  Saviours  to  St,  Helen's^  Abingdon^  and  was 
confirmed  by  the  sessions.  And  per  Curiam^  There  is  not  stated 
enough  to  shew  that  this  is  a  oinding  widiin  the  surt  Both 
orders  quashed. 
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Bex  V.  Coiiletan^  E.  S5  Geo.  S.      6  T.R*  236«      2  Boitj  46^  Evidmcenht' 
1  A^o/.  P.  JL.  541.  543.    Martha  PedUy  was  removed  from  C«-  ^s  <•  "w**"*- 
//rfon  to  Bomford  in  Derbyshire.      Tne   sessions  quashed   the  *'*'** 
order,  and  stated  the  following  Case :  The  pauper  was  alleged  to  ^  also  of  both 
have  been  bound  an  apprentice  to  N.  Timms  of  Castletofiy  by  in-  5^^      *°^ 
dentures  bearing  date  m  or  about  the  year,  1780.    It  was  proved  on 
behalf  of  Castletoriy  that  there  were  two  parts  of  the  indenture, 
one  of  which  remained  with  the  parish  officers  of  Castletoriy  and 
was  destroyed :  the  other  was  given  to  Timmsy  who  delivered  the 
same  to  IMiss  Taylor  of  Bomfordy  at  the  time  of  the  assignment 
hereafter  mentioned.     Application  was  made  to  Miss  Taylor y  not 
then  nor  now  residing  at  Bonifordy  for  that  part  of  the  indenture 
so  delivered  to  her ;  who  said,  she  could  not  find  the  same,  nor  did 
she  know  where  it  was.     Miss  Taylor  is  living,  but  was  not  sub- 
poenaed to  the  sessions.    Timms  afterwards,  by  parol,  assigned  the 
pauper  to  Miss  Taylor  in  Bonifordy  and  the  pauper  with  his  con- 
sent served  her  in  Bomford  upwards  of  forty  days.     The  sessions 
were  of  opinion,  that  the  above  was  not  sufficient  evidence  of  the 
indenture;     The  only  question  is,  whether  that  part  of  the  inden- 
ture which  was  delivered  to  Miss  Taylor  is  properly  accounted 
for  ?    The  Court  thought  the  case  too  clear  for  argument ;  that 
if  the  indenture  could  not  be  produced,  evidence  must  be  ad- 
duced to  shew  that  it  was  lost  or  destroyed.     Here  it  was  traced 
to  the  hands  of  Miss  Taylory  and  no  further  evidence  was  eiven 
to  shew  what  was  become  of  it.     Order  of  sessions  confirmea. 

In  Rexv.MortoHy  E.  55  Geo.S.  4M.S^  jS.  4>8.  In  appeared,  that  Firoofofloitof 
only  one  part  of  an  indenture  had  been  executed,  that  the  pauper  indeatiure. 
and  master  were  both  dead  at  the  time  of  the  trial,  and  that  an 
enquiry  for  it  had  been  made  of  the  pauper  shortly  before  his 
death,  who  said,  that  the  indenture  had  been  given  up  to  him 
afler  the  expiration  of  the  apprenticeship,  and  that  he  had  burnt 
it,  and  an  enquiry  had  also  been  made  of  the  daughter  and  sole 
executrix  of  the  master,  who  said,  she  knew  noUiing  about  it, 
under  these  circumstances  the  Court  of  K.  B.  were  of  opinion, 
that  a  sufficient  enquiry  had  been  made  to  render  parol  evidence 
of  the  contents  admissible ;  and  the  distinction  maae  between  this 
case  and  the  case  of  the  King  v.  Castleton  was,  that  in  that  caae 
there  was  evidence  of  a  fact  which  made  a  further  search  neces- 
sary, b\it  that  in  this  case  the  same  information,  which  traced 
the  instrument  into  the  pauper's  possession,  plainly  shewed  that 
any  further  search  would  have  been  nugatory.      Here   there 
was  no  proof  that  the  instrument  ever  existed  m  the  possession 
of  the  pauper,  unless  his  declaration  could  be  taken  as  evidence : 
and  if  it  could,  he  declared  in  the  same  breath,  that  it  existed  no 
longer.    When  therefore  the  pauper,  by  whose  information  alone 
tlie  parties  were  acquainted  with  the  iact  of  his  having  had  the 
instrument  in  his  possession,  at  the  very  same  time  declared,  that 
it  was  destroyed,  it  became  unnecessary  to  search  among  his 
papers.     See  Phill.  Ev.  4^7.  4th  edit. 

Indeed  parol  evidence  of  an  indenture  ought  to  be  admitted 
with  great  caution,  and  not  without  sufficient  proof  that  the  ori- 
ginal could  not  be  come  at.  And  in  case  of  parol  evidence,  it 
seemed)  that  all  those  circumstances,  without  which  the  indenture 
would  not  be  good  if  produced,  ought  to  be  proved  satis&ctorily 
to  the  Court ;  as,  that  the  indenture  was  written  upon  i^tamped 
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Evideftce  rdat-  paper  or  parchment ;  that  it  was  executed  by  the  parties ;  what 
ingtoinden-  sum  (if  any)  was  given  with  the  apprentice;  and  that  an  addi- 
'"'^'*  tional  stamp  upon  the  account  of  such  sum  of  money  or  other 

valuable  thmg  was  also  impressed.  Otherwise,  where  the  inden- 
ture upon  the  face  of  it  would  be  bad,  it  may  possibly  be  se- 
creted by  those  whose  interest  it  is  that  it  should  not  appear. 
Indenture  pro-  In  Rex  v.  Middlezou^  T.  27  Geo,  3.  2  7\  /?.  41.  2  Boit,  4^2. 
cluced.  but  no  phiU.  Ev.  483.  1  Nol.  P.  L.  531. 535.  536.  540. 544.  Where  the 
subscribing  respondents  had  given  notice  to  the  appellants  to  produce  an  in- 
^*^"*^^!*  those  denture  of  apprenticeship,  by  which  the  pauper  was  bound  in  the 
who  call  for  it  appellant  parish,  and  which  indenture  was  accordingly  produced 
from  tlie  oppo-  at  the  trial  of  the  appeal,  the  Court  of  King's  Bench  held,  that 
site  party  need  the  Sessions  ought  not  to  have  required  the  respondents  to  prove 
not  prove  ite  ^^  execution,  but  that  the  indenture  should  have  been  admitted 
ezccuuon.  prima  facte  as  duly  executed. 

But  now  it  is  In  a  subsequent  case,  however,  of  Gordon  v.  Secretan^  T. 
held  that  it         47  Q^^^  3^     8  j^ast,  548.      1  NoL   538.      Lord.   EUenborough 

b  "Ae^part^  ^-  ^'  ^^^  ^^*^  ^^^  c^®  ?^  ^^^  ^^^S  V-  Middlezoy,  which  was 
calling  for  it,  much  questioned  at  the  time,  had  been  since  over-ruled.  And 
though  it  come  that  it  was  not  enough  to  give  notice  to  the  opposite  party  in  a 
out  of  the  cause  to  produce  an  instrument  in  his  hands,  in  order  to  dispense 

hands  of  the  ^j^j^  ^^y  further  proof  of  it  by  the  party  giving  the  notice ;  but 
advene  party,     ^j^^^  ^^  production  of  it  at  the  trial  in  pursuance  of  such  nr>- 

tice,  did  not  supersede  the  necessity  of  proving  it  by  one  of  the 
subscribing  witnesses,  if  any,  as  in  ordinary  cases.  —  And  Ijoc- 
rence  J.  said,  that  it  had  been  so  decided  by  Lord  Kenyan^  in 
case  of  a  will,  which  the  adverse  party  in  whose  hands  it  was, 
had  notice  to  produce  and  did  produce,  that  the  party  calling 
for  it  was  bound  to  prove  it  by  calling  one  of  the  subscribing 
witnesses. 

See  also  Pearce  v.  Hooper  and  others,  3  Taunt.  62.  and  PhilL 
Ev.  484.  4/A  edit. 
When  a  copy  b      Where  the  deed  is  proved  to  be  in  the  hands  of  the  opposite 
evidence.  party,  who,  upon  being  called  upon,  refuses  to  produce  it,  a  copy 

of  it  will  be  good  evidence;  but  such  copy  ought  to  be  proved 
by  a  witness  who  has  compared  it  with  the  original.     BuH. 
N.  P.  254. 
Deed  thirty  If  the  deed  be  thirty  years  old,  it  may  be  given  in  Qyidenoe 

years  old.  without  any  proof  of  tne  execution  of  it :  however  there  ought 

Deed  blemiiJi-   to  be  Some  account  of  it,  where  found,  &c.     And  if  there  be  any 
^  blemish  in  the  deed  by  razure  or  interlineation,  the  deed  ou^ 

to  be  proved,  though  it  were  above  thirty  years  old,  by  the  wit- 
nesses if  living,  and  if  they  be  dead,  by  proving  their  hand,  or  at 
least  one  of  theiii,  and  also  the  hand  of  the  part^.  Id. 

Evidence  of  a  dying  confession  by  the  subscribing  witness  to  a 
deed,  may  be  given  to  prove  it  forged.  —  Cited  per  Lord  EUen- 
borough C.  J.  in  Aveson  v.  Ld.  Kinnaird,  6  East,  195.  See  Vol.1. 
p.  781. 

As  to  the  proof  of  execution  of  deeds  by  subscribing  witnesses. 

See  Vol.  I.  title  ©Uitieiice*  pages  779.  780.  781.     See  also  -ffw'- 

Harrinffmorth,  ^  M.  Sf  S.  350.  stat.  42  Geo.  3.  c.  46.  §  2.  Vol.  I. 

p.  123. 

Scaling  and  Next  to  proving  the  execution,  comes  the  sealing  and  deliveij) 

delivery.  which  shall  be  presumed,  until  it  be  disproved,  as  it  may. 

•  See  also  upon  this  point,  Vol.  I.  pages  778.  &  779. 
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§  X.  Qt  Settlement  bp  renting  a  tenement;  and  herem, 

1.  Wh(U  consiittUes  such  a  tenement  as  toill  enable  a  person  to 

gain  a  settlement. 

2.  O/'  the  value  of  the  tenement ^  and  hoto  it  is  to  be  ascertained. 

3.  Of  divided  tenements. 

4.  Of  joint  occupation. 

5.  Who  may  gam  such  a  settlement. 

6.  Ofresiaence  ;  as  to  time  and  place. 

7.  Of  the  time  for  ivhich^  and  at  which  the  contract  is  made. 
S.  Of  fraud. 

Stat.  IS  Sf  I4f  C.  2.  c.  12.  §  1.  enacts,  that  it  shall  and  may  be  13&  14  C.  C. 

latq/uly  upon  complaint  made  by  the  churchtoardens  or  overseers  of  c.  12. 

th^  poor  of  any  parish^  to  any  justice  of  peace,  within  forty  days  Pw*®"*  «>ro- 

afler  any  sucA  person  or  persons  coming  so  to  settle,  as  aforesaid.  '"^  ***  ^^  "* 
/  y  X       J      ^x  1         I        ^  A  J      y*  *^  A^       tenement  under 

zn  any  tenement  under  the  yearly  value  of  ten  pounds^  for  any  two  k^  a-year  re- 

jusidces  of  the  peace,  whereof  one  to  be  of  th^  quorum,  of  the  divi*  moveable  to 

sion  where  any  person  or  persons  that  are  likely  to  be  chargeable  to  place  of  legail 

the  parish  shall  come  to  inhabit,  by  their  warrant  to  remove  and  «ettlem;nt. 

convey  such  person  or  persons  to  such  parish  where  he  or  they  were 

last  legally  settled,  either  as  h  native,  householder,  sojourner,  ap^ 

prentice,  or  servant,  for  the  space  of  forty  days  at  the  least ;  urdess 

he  or  they  give  siifficient  security  for  the  discharge  of  the  said 

parish,  to  be  allowed  by  the  said  justices. 

Stat.  9  c^  10.    fT.  S.  c.  11.    enacts,  that  no  person  or  persons  9&  10  W.  s, 
tohatsoever,  who'shall,  come  into  any  parish,  by  any  such  certificate  Certificated 
as  aforesaid,  shall  be  adjudged  by  anu  act  whatsoever  to  have  pro^  P®"**"*  ^  g«|n 
cured  a  legal  settlement  in  such  parish,  unless  he  or  they  shall  really  ^  t^!^en " 
and  bona  nde  tahe  a  lease  of  a  tenement  of  the  value  of  ten  pounds,  annual  office. 
or  shall  execute  some  annual  qffice  in  such  parish,  being  legally 
placed  in  such  office. 

Stat.  13  Geo.  S.  c.  84.  §  56.  enacts,  that  no  gate-keeper  of  any  13  G  5,  e.  84. 
turnpike  road,  or  person  renting  the  tolls  thereof,  and  resiaing  tn  Gatekeeper  not 
any  toll-house  belonging  to  the  trust,  shall  thereby  gain  a  settle-  ^^  renting  toll*. 
ment  in  any  parish  orpMce  whatsoever.     £t  vide,  ante,  page  200., 
Stat.  54  Geo.  3.  c.  170.  §  5. 

By  Stat.  23  Geo.  3.  c.  23.  §  1.  No  person  or  persons  whomsoever  23  G.  s.  c.  25. 
now  a  prisoner  orprisoners,  or  who  shall  hereafter  become  a  prisoner  Prisoners  in 
or  prisoners  in  the  K.  B.  prison  or  the  rules  thereof,  shall  gain  or  ^'  ®'»  "®*  ^y 
be  adjudged  or  deemed  to  gain  a  settlement  in  the  parish  of  St.  JlJ^I^Ji^^'of'^ 
George  Uie  Martyr,  in  the  borough  of  Southwark,  in  the  county  of  ^^ij^,  nor  their 
Surrey,  by  renting  a  house,  part  of  a  house,  lodging,  furnished  or  sermnts  by  re- 
un/itmished,    or  any  other  premises  whatsoever,  within  the  said  ndence. 
parish,  or  by  being  rated  to  and  paying  any  rates  or  taxes  for  the 
same,  whilst  he,  she,  or  they  shall  be  such  prisoner  or  pruoners  : 
nor  shall  any  person  or  persons  gain,  or  be  adjudged  or  deemed 
to  gain  a  settlement  within  the  said  parish,  by  or  by  reason  or  on 
account  of  living  or  having  lived  or  resided  with  any  prisoner  or 
prisoners,  within  the  said  prison  or  the  rules  thereof,  as  or  in  the 
capacity  of  a  hired  servant ;  any  law,  statute,  usage,  or  custom  to 
the  contrary  notwithstanding. 

Stat.  52  Geo.  3.  c.  72.  §  8.      Enacts,  that  no  person  or  per-  Residence  in 
sons  shall  by  residence  in  any  house,  lodge  or  other  building  Forest  of  Alice 
erected,    or  to  be  erected  within  the  forest  of  Alice  Holt  in  ^?'*g!2  *^ 
the  county  of  Southampton,  gain  thereby  any  settlement  in  the  SBImteS*** 
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parish  of  Binstead^  in  the  said  county  in  which  the  said  forest  is 
situated. 

By  Stat.  13  &  14  C.  2.  c.  12.  a  person  was  removeable  from 
any  tenement  under  the  yearly  value  of  10/.,  provided  the 
complaint  were  made  within  forty  days  from  such  person's 
commg  to  settle  in  the  tenement.  It  therefore  followed,  that  if 
no  complaint  were  made  during  those  forty  days,  he  thenceforth 
continued  there  irremoveable ;  in  other  words  he  had  gained  a 
settlement  in  the  parish  in  which  the  tenement  was  :  and  it  like- 
wise follows  by  inference  from  the  words  of  the  statute,  that 
persons  coming  to  settle  on  a  tenement  of  10/.  per  annum,  are 
altogether  irremoveable. 

A  very  material,  and,  it  is  conceived,  a  beneficial,  alteration 
has  recently  been  made  in  this  branch  of  the  law  of  parochial 
settlement :  by  stat.  59  Geo,  3.  c,  50.  (intituled  **  An  act  to  amend 
the  latvs  respecting  the  settlement  of  the  poor,  so  Jar  as  regards  rent- 
ing tenements y"  and  passed  2nd  July,  1819),  reciting  that  "  many 
disputes  and  controversies  have  arisen  respecting  the  settling  of 
poor  people,  in  parishes  in  England^  by  the  renting  of  tene- 
ments ;"  it  is  enacted,  "  that  from  and  after  the  passing  of  this 
act  no  person  shall  acquire  a  settlement  in  any  parish  or  township 
maintaining  its  own  poor  in  England^  by  or  by  reason  of  his  or 
her  dwelling  for  forty  days  in  any  tenement  rented  by  such  per- 
son, unless  such  tenement  shall  consist  of  a  house  or  building 
within  such  parish  or  township,  being  a  separate  and  distmct 
dwelling-house  or  building,  or  of  land  within  such  parish  or  town- 
ship, or  of  both,  bondjide  hired  by  such  person  at  and  for  the 
sum  of  10/.  a-year  at  the  least,  for  the  term  of  one  whole  yew ;  nor 
unless  such  house  or  building  shall  be  held,  and  such  land  occu- 
pied, and  the  rent  for  the  same  actually  paid,  for  the  term  of  one 
whole  year  at  the  least,  by  the  person  hiring  the  same ;  nor  unless 
the  whole  of  such  land  shall  be  situate  within  the  same  parish  or 
township  as  the  house  wherein  the  person  hiring  such  land  shall 
dwell  and  inhabit ;  any  thing  in  any  act  or  acts,  or  any  construc- 
tion of  or  implication  from  any  acts,  or  any  usage  or  custom  to  the 
contrary  in  anywise  notwithstanding.*' 

This  important  act  in  few  words  comprehends  the  following 
particulars : 

!•  Nature  of  the  tenement :  It  must  consist  of  a  dwelling-house  or 
building,  or  of  land,  or  of  both. 

2.  Hiring  and  rent :  It  must  be  hon&Jide  hired  at  and  for  the  sum 

of  10/.  a-year. 

3.  Term  :  It  must  be  hired  for  one  whole  year. 

4.  Occupation-:  The  house  or  building  must  be  held,  and  the 

land  occupied  for  one  whole  year. 

5.  Payment  of  rent :  Rent  must  be  actually  paid  for  one  whole 

year. 

6.  The  whole  of  the  tenement  must  be  within  the  parish  or  town- 

ship, in  which  the  party  dwells  or  resides. 

These  particulars  will  be  adverted  to  in  the  following  divisions 
of  the  subject. 

As,  however,  the  operation  of  the  act  is  restrained  to  England, 
and  many  cases  may  still  be  expected  to  occiu*,  subject  to  prior 
enactments  and  decisions,  it  is  judged  expedient  to  retain  than  in 
the  present  edition  of  this  work. 
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1.  aaSBat  (on0titiitt0  tiucB  a  miement  wn  totll  enable  a 
person  to  gatn  a  jsettlrment  tip  resilience  tgereon. 

CoDcerning  thut,  it  hath  been  adjudged  as  follows : 

An  incorporeal  hereditament  is  a  tenement  within  the  meaning  Incorporeal 
of  the  statute,  Rex  v.  Piddletrenthide,  S  T.  R.  772.    Rex  y.  Hoi-  htredUamentu 
linston,    S  Easi^  113.     Rex  v.  Chipping  Norton^  5  Easiy  239., 
and  in  man j  other  cases. 

Kinverv.  Stone^  if.  12  G.  1  Stra.  678.  2  Sess,  Ca.  109.  2Boii,  Renting  a 
92.  2  Nol.  P.  L.  8.     Upon  a  special  order   of  sessions,   it  was  coney  warren 
stated,  that  the  pauper  rented  a  Conei/  warren  and  a  cottage  upon  ^*"  ^^®  •  •**' 
it  at  10/.  a-year,  which  the  justices  were  of  opinion  did  not  gain     ®'"^*' 
him  a  settlement.  —  But  by  the  Court :  A  miU  (a)  hath  been  held  M  See  Evelyn 
to  be  a  tenement  within  the  statute,  and  why  not  this  ?  It  is  his  ^^3*"*^4S^' 
ability  to  pay  10/.  a-year  that  is  the  foundation  of  the  settlement ;  ^^^'^^'  ^' 
and  whether  he  pay  it  for  a  house  of  habitation,  or  for  a  warren 
which  brings  him  in  a  profit,  is  not  material.  The  order  of  sessions 
most  be  quaked. 

Rex  V.  Piddletrenthide,  T.  30  Geo.  3.    3  T.  R.  772. 2  BoH,  99.  So,  though  the 
2  Nol.  P.  Z.  8.  12. 32.    In  this  case  there  were  two  points,  the  tenant  have  no 
second  of  which  was  this.     The  pauper   rented  (inter  alia)    a  right  to  the  aoil. 
warren  to  kill  rabbite  for  his]  profit,  called  Grange  fFisrren,  with 
a  small  house  on  it  to  keep  nets,  in  the  same  pansh,  at  30/.  per 
annum;  and  also  another  warren  for  the  same  purpose,  at  15/. 
per  annunim   The  pauper  and  his  man  sometimes  slept  in  the  house 
at  Grange  Warren*    He  had  no  right  to  the  soil  in  either  of  the 
said  warrens,  except  that  of  entering  upon  and  killing  rabbits 
there;  the  persons  of  whom  he  rented  the  warrens  constantly  de- 
pasturing the  same,  and  ploughing  some  part  thereof.    And  it  was 
held  by  Ld.  Kenyon  C.  J.,  that  this  taking  was  sufficient,  for  it  was 
a  pernancy  of  the  profits  of  the  land,  by  the  mouths  of  the  rabbits. 
A  free  warren  is  the  subject  of  a  family  settlement ;  a  Pracipe  will 
lie  for  it ;  and  the  renting  of  it  is  sufficient  to  give  a  settlement. 

Rm  V.   Old  Alresfordf  T.  26  Geo.  3.     1  T.  R.  358.      2  Bott,  Renting  a 
97.    2  Nol.  P.  L.  9.      Removal  from  Old  Alresford  to  ChUlon  fishery  will  gain 
CandoveTf  and  quashed  by  the  sessioifls.     The  pauper  and  his  n'wh"?h"^th 
father  resided  in  Old  Alresford  under  a  certificate  from  ChiUon  ^^^  ©niahery* 
Candover  ;  the  father  rented  a  house  and  piec6  of  land  for  several  be  materiaL 
years  at  Si.  a-year  in  Old  Alresford^  and  during  two  years  he  held, 
under  a  parol  agreement,  thej^sheryof  Alre^ord  pond,  with  the 
grateSf  &c*  containing  about  sixty  acres,  ana  also  the  spearsedge^ 
J^gs,  and  rushes  growing  in  and  about  the  saidpondy  and  the  right 
of  cutting  the  sedge  growing  on  a  piece  of  rough  meadowy  con- 
taining seven  acres,  not  being  part  of  the  said  pond,  for  which 
the  father  paid  Mr.  Edwards  10/.  a-year,  and  was  to  supply  his 
house  with  fish :  during  the  time  the  father  held  the  said  premises 
of  E.  he  rented  under  a  parol  demise  the  fishery  of  Causeway 
njier  in  New  Alres/brdy  witn  the  grates  to  a  nsh-bouse  there  at  s/.  . 
a-year.    The  said  house  and  piece  of  land  first  mentioned,  and 
the  right  of  cutting  sedge,  &c.  on  the  said  seven  acres  of  rough 
meadow  ground,  and  the  said  fishery,  &c.  last  mentioned,  were 
together  of  the  annual  value  of  10/.,  without  taking  the  said 
pond,  or  any  thing  thereto  belengioff,  into  the  account.  —  Ld. 
Mansfield  C.  J.    -Upon  this  state  of  the  case^  the  Court  will  con- 
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aider  that  the  fishery  and  the  soil  passed  together ;  therefore  the 
pauper  took  a  tenement  within  the  statute.  —  Ashhurst  J.  There 
IS  no  doubt  but  a  fishery  is  a  tenement.  Trespass  will  lie  for  an 
injury  to  it ;  and  it  may  be  recovered  in  ejectment.  —  BulUr  J. 
The  fact  of  letting  a  fishery  is  sufficient,  and  we  must  presume 
that  the  soil  passed  along  with  it;  though  I  am  by  no  means 
ready  to  allow  that  if  it  had  been  any  other  kind  of  fishery,  it 
would  not  have  given  a  settlement.     Order  of  sessions  affirmed. 

Rex  V.  All-SaintSy  Derby,  E.  56  Geo.  3.5M.Sf  S.  90.    .Where 
a  pauper  by  order  of  a  corporation,  made  at  a  common-hall,  was 
allowed  the  liberty  to  take  sand  and  gravel  from  tlte  bed  of  a 
river,  (of  which  the  corporation  were  entitled  to  the  soil,)  with  a 
condition  that  he  sold  the  sand  to  the  inhabitants  of  the  town  at 
a  certain  rate  ;  for  which  liberty  he  paid  to  the  corporation  at  the 
rate  of  iOLper  annmn.    The  Court  of  K.  B.  held  that  he  therebj 
acquired  a  settlement.  —  Ld.  EUenhormigh  C.  J.  said,  this  was  a 
tenement  as  it  subsisted  in  the  corporation,  and  the  pauper  is  by 
their  permission  let  into  the  enjoyment  of  it.    I  do  not  know 
that  we  are  obliged  to  go  into  the  title ;  certainly  a  corporation 
cannot  demise  except  by  deed ;  but  we  find  the  pauper  in  the 
occupation  of  the  land  by  their  permission,  and  this  occupation 
must  by  fair  intendment,  be  taken  to  have  been  an  exclusive  one, 
for  otherwise  it  would  have  been  reduced  to  a  thing  of  no  value; 
the  corporation  could  not  have  used  the  land,  without  interfering 
with  the  pauper's  right.    The  pauper  seems  to  have  been  in  the 
pernancy  of  the  whole  profits  of  the  land ;  he  took  all  whidi 
covered  the  surface  of  the  land.     It  is,  therefore,  as  much  a  tene- 
ment as  prima  tonsura.    If  the  question  turned  upon  the  demise, 
I  should  feel.difiiculty ;  but  I  thmk  that  in  point  of  pernancy  and 
enjoyment,  this  must  be  considered  as  a  tenement. 

Rex  V.  Whixleuy  H.  26  Geo.  3.  1  T.  R.  137.  2  Boil,  97.  2  NoL 
P.  L.  9. 26.  39.  Removal  from  Whixley  to  Healough,  and  quashed 
by  the  sessions.    The  pauper  served  an  apprenticeship  to  i2.  P.  in 
Whixley,  who  was  then  residing  there  under  a  certificate  from  B. 
In  the  two  last  years  of  his  apprenticeship  his  master  rented  a  dwell- 
ing-house, garden,  &c.  of  tiie  value  of  1/.  1U«  6^.  a-year,  and  also 
a  meadow  of  7/.  lO^.  a-year ;  and  also  at  the  same  time  {viz.  for  those 
two  years)  he  occupied  two  cattle-gates  of  the  value  of  \L  4f. 
a-year,  in  a  stinted  pasture,  on  condition  that  the  said  R.  P* 
should  keep  in  repair  the  conunon  highway  gates,  which  the 
persons  having  a  right  to  the  cattle-ffates  were  bound  to  sus- 
tain.    The  question  for  the  opinion  of  the  Court  was.   Whether 
the  said  cattle-gaies  were  2l  tenement  within  the  statute?  In  support 
of  the  order  of  sessions  it  was  urged,  that  these  cattle-gates  are 
not  like  commons.     They  are  conveyed  by  lease  and  release. 
The  owners  of  them  are  tenants  in  common,  they  have  a  joint 
possession  and  several  inheritance,  and  are  as  much  demiseableas 
Any  several  tenement  whatsoever.  It  was  answered,  that  he  oc- 
cupied those  cattle-gates  on  condition  of  keeping  the  highwaj[- 
^ates  in  repair,  and  that  this  was  only  a  licence  to  depasture  his 
cattle  in  consideration  of  his  keeping  the  said  gates  in  repair.— 
Ld.  Mansfield  C.  J.  said,  these  cattle-gates  pass  by  lease  and  r^ 
lease^  and  cannot  be  devised  but  according  to  the  statute  o^ 
frauds ;  they  are    therefore    to  be  considered  as  A  tenemeat 
within  the  ^Utute.    Or^er  gf  sessions  affirmed. 
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Rex  ▼.  Dersinghamy  T.  S8  Geo.  3.  7  T.  /{•  671.  2  Bo^/»  105.  rAeof7>orM/ 
2  M)/,  P.L.9.  15.  42.     Removal  from  Ingoldesthorpe  to  Dersing-  hertditamenti. 
ham,  aod  confirmed  by  the  sessions.    Case :  The  pauper  in  Junef  Renting  a  riglit 
1795,  went  to  reside  at  Dersingham,  in  a  house  with  half  an  acre  of  of  common  In 
land,  and  the  goin^  of  two  cattle  on  Z>.  common,  which  he  rented  £ISin«it  ^  * 
of  one  Pretty y  at  uie  rent  of  6/.,  till  the  Michaelmas  following ;  he 
continued  to  occupy  the  same  till  the  succeeding  Michaelmas^ 
viz.  Michaelmas  1796,  at  8^  a-ye«r.  About  the  time  he  went  to  D., 
in  Juney  1795,  he  hired  of  one  Smith  the  going  for  three  other 
cattle  upon  the  same  common,  till  the  Candlemas  following,  at 
the  rent  of  1/.  1  Is.  6d.y  and  of  one  Chadtoick  the  going  for  one 
other  cattle  on  .the  said  common  for  the  same  time,  at  the  rent 
of  10s.  Sd.    The  common  rights  in  question  were  rights  of  common 
in  gross.    The  whole  rent  paid  was  10/.  2s.  for  tne  year.  —  Ld. 
Kenyan  C.J.    It  appears  that  the  rights  of  common  were  rights 
of  common  in  gross,  and  that  puts  an  end  to  the  question.     A 
common  in  gross  is  a  matter  of  tenure.     Ld.  Coke  says  that  a 
pnecipe  will  ue  for  it.    And  there  is  no  doubt  but  that  the  pauper 
rented  those  rights  of  common.     Order  of  sessions  confirmed. 

Rex  V.  Chipping  Norton^  T.  44  Geo.  3.  5  Easty  239.  2  Bolty  112.   A  wtUeinent 
2  Nol.  P.  Z.  9.  44.     Removal  from  Chipping  Norton  to  Over  "•yb«.ff«ined 
Norton:    the  sessions  quashed  the  order. — ^The  pauper  being  tolU^fTmar* 
legally  settled  in  Over  Nortony  went  to  live  at  Chipping  Norton,  ket. 
where  he  rented  a  house  at  Si.  lOf.  per  annum.    The  corporation 
of  Chipping  Norton  is  possessed  of  the  Jairs  and  markets  within 
the  Borough,  and  of  the  toUJbr  aU  cattle  actually  sold  at  the  same. 
The  pauper  at  a  court  leet  took  the  said  toll  by  a  verbal  agree- 
ment of  the  corporation  at  121.  a-year,  and  continued  to  collect  it 
under  that  agreement  for  two  years,  when  it  was  agreed  that  he 
should  have  it  for  ten  guineas,  under  which  last  agreement  he 
coUected  it  for  several  years  more.  —  In  support  of  the  order  of 
sessions,  were  cited  Rex  v.  Piddletrenthidcy  Rex  v.  HoUingtotiy  and 
Rex  V.  Old  Alresfordy  to  shew  that  an  incorporeal  hereditament 
was  within  the  statute.     And  Lord  Coke's  words  are  (Co.  Litt.  19. 
^.  20.)  <<  Hie  word  tenements  includes  not  only  all  inheritances 
which  are  or  may  be  holden,  but  also,  all  inheritances  issuing  out 
of  any  of  those  inheritances,  or  concerning  or  annexed  to,  or 
exerciseable  widiin  the  same,   though  they  lie  not  in  tenure; 
therefore  these  may,   without  question,  be  entailed,   as  rents, 
estovers,  commons,  or  other  profits  whatsoever,  granted  out  of 
land;  or  uses,  offices,  dignities  which  concern  lands  or  certain 
places,  Acy  because  all  these  savour  of  the  realty."    And  it  was 
•dded,  that  the  renting  of  tolls  had  been  so  much  ccmsidered  as 
the  taking  of  a  tenement  within  the  13  ijr  14  Car.  2.,  that  bv 
section  56>  of  tlie  general  turnpike  act,  IS  Geo.  3.  c.  84.,  it  is  Vide,  ante, 
expressly  provided,  that  no  toll-gate  keeper  shall  gain  a  settlement  P  445. 
by  renting  the  tolls.    But  on  the  other  side  it  was  said  that  this 
was  a  naere  personal  contract ;  and  it  was  objected  further  that  a 
corporation  could  only  demise  under  sealy  and  here  the  tolls  were 
stated  to  have  been  taken  by  a  verhal  agreement.    And  Ld.  EUen^ 
borough  G,  J.  said,  that  as  no  interest  passed  to  the  pauper  by 
such  parol  demise,  the  question  could  not  be  raised.    It  was  a 
mere  licence  to  him  to  collect  the  tolls,  the  right  to  which  stIU 
remamed  in  the  corporation;  though  it  might  be  a  ground  on 
which  to  apply  to  a  court  of  equity.     But  if  this  difficulty  (as  to 
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Renting  Water-  the  mode  of  aj^reement)  could  be  eot  rid  of,  the  other  point,  as 

wi^,  JVtnd'        iQ  the  taking  of  the  tolls  being  a  taking  of  a  tenement  within  the 

J^'  l^y  construction  which  had  been  put  upon  that  statute,  might  be 

'  *^'  disposed  of  in  favour  of  the  settlement,  upon  the  authority  of 

Lord  Coke,  in  his  comment  upon  the  statutes  of  Westminster^  1 

And  on  Webb's  case,  8  Rep,    And  on  the  opinion  of  Lord  Kenyw 

in  the  case  referred  to,  that  a  taking  of  an  incorporeal  tenement 

will  confer  a  settlement.    It  being  found  that  no  other  instrument 

had  been  executed,  except  a  bond  given  by  the  pauper  to  the 

corporation,  with  sureties  for  the  rent,  the  court  said  that  could 

convey  nothing  Jrom  the  corporation ;  and  the  order  of  sessioK 

was  quashed. 

Tlic  renting  cf       Evelyn  v.  Rentcombe,  if.  10  Ann.     2  Salk,  536.     2  B(4t,  92, 

a  water-mill       2  NoL  P.  L.  8.    An  order  was  drawn  up  specially  to  have  the 

gainf)  a  settle-     opinion  of  the  court.  Whether  renting  of  a  water-mill  of  iOf' 

ment.  A-year  would  make  a  settlement? —  And  by  the  whole  court 

cles^ly  ;  A  mill  is  a  tenement^  and  the  renting  thereof  must  gain  i 
settlement  within  tlie  statute ;  that  is,  if  the  party  live  therein,  or 
within  the  parish. 
So  a  wind  mill.       Rex  V.  Builei/,  T.  10  Geo.  2.    1  Sess.  Ca.  320.     Burr.  S.  C 

107.    2  BoUf  93.    2  NoL  P.  L.  8.    The  question  was,  ^Tiether 

rent;ing  a  wnd'-mill  at  147.  a-year  gained  a  settlement?  it  having 

.been  aetermined  that  a  water-mill  did.     By  the  Court,  it  is  the 

ti^ame.  as  if  he  had  rented  land  of  that  value. 

Taking  the  pas-       Rex  V.   Minchin^ Hampton f    E.  3  Geo.  2.     2  Sess.  Ca.  ISi 

tureofapiece    2  JStra.  874;.     Burr.  S.C.  316.    2  Nol.  P.  L.  9.     TTie  nauper 

of  land  gains  no  rented  in  the  parish  of  Bisley  lands  of  the  yearly  value  of  8/.  from 

•ettlement.        ^^  father,  an  house  «f  the  yearly  rent  of  1/.  10$.  from  his  unde, 

Taking  a  pas.     and  the  Same  year  took  the  pasture  of  a  piece  of  land  in  the  said 

ture  ground ;      parish  from  AU  Saints  day  to  Candlemas,  and  paid  129.  for  the 

Q'  same,  which  piece  of  land  was  worth  61.  a-year.     It  was  urged 

that  this  was  a  good  settlement,  because  during  those  three  montb 

the  man  was  not  removeable.    But  in  this  case  the  Court  held, 

that  taking  the  pasture  of  a  piece  of  land  was  not  more  than  taking 

the  herbage,  or  than  taking  the  common,  which  could  not  be 

esteemed  part  of  a  tenement  within  the  meaning  of  the  statute; 

but  seemed  to  think,  that  if  ;the  words  had  been,  that  he  had 

taken  a  pasture  ground  for  three  months,  that  would  have  made  a 

ffood  settlement.    But  the  case  went  off  upon  another  point,  ^ 

for  want  of  an  adjudication. 

Renting  hay-  Rex  v.  Stoke,  E.  28  Geo.  3.  2  T.  Jl.  4^1.  2  Boti,  98.  2  Nd.  P.  I- 

gnsa.and  after-  9.  26.     The  pauper,  in  addition  to  a  house  and  land,  in  the 

^''^g*^"  *      parish  of  Barlaston,  took  the  hay-grass  and  aftermath  of  a  meadcv 

^***'*"'*"**         for  2/,  5s.  6d.  for  ten  months,  in  the  same  parish.     He  paid  do 

taxes,  but  he  fenced  the  meadow  and  spread  the  hillocks,  and  the 
question  was,  Whether  this  were  a  tenement  within  the  statute? 
The  sessions  thought  it  was  not.  And  in  support  of  their  order 
it  was  said  that  the  agreement  for  the  hay-graas  and  aftennatli 
conveyed  bo  interest  in  the  soil,  so  as  to  give  the  pauper  a  settle- 
ment. That  hjB  derived  from  the  contract  a  mere  personal  ri^< 
to  tske  the  hay^-grass  and  aftermath :  that  he  was  to  take  not  the 
general  but  only  the  particular  profits  of  the  land.  That  Co.  Hit' 
4i.  b.  took  the  dUstinetion  between  pasturam  and  pascuum;  bj  the 
fiormer  the  ground  itself  passes,  but  the  latter  conveys  no  intereit 
ii)  the  soil.  —  Asbhnrst  J,    It  is  clear  from  the  stating  of  the  case* 
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that  the  land  was  intended  to  pass ;  it  states,  ^*  that  for  ten  months  nenH^gpoMhire. 

the  pauper  took  the  hay-grass  and  aftermath  of  the  meadow/*  AJter-graa,  jv. 

Now  why  should  he  have  taken  it  for  ten  months  if  the  soil  was 

not  intended  to  be  conveyed ;  there  could  be  no  other  profits  of 

this  ground  but  the  hay-grass  and  a/iermath  ;  and  if  a  man  grant 

all  the  profits  of  the  ground,  he  grants  the  land  itself.  —  Buuer  J. 

This  is  like  the  case  put  in  Co.  Litt,  where  pastura  carries  the 

land  itself.     The  pauper  was  to  have  the  har  and  aftermath, 

which  was  all  the  produce  of  the  soil.    This  is  not  like  taking 

iiay-grass  after  severance,  for  that  is  only  a  chattel ;  but  here  the 

contract  was,  that  the  pauper  should  take  all  the  grass  which 

should  grow ;  he  was  to  cut  it,  and  make  it  into  hay  himself;  and 

after  that  he  was  to  have  every  thing  that  grew  on  the  land  for 

ten  months.  -^  Grose  J.  of  the  same  opinion.  —  Order  of  sessions 

quashed. 

Rex  V.  Bran^ton,  ^  T.  R.  S^.  2  Bott,  101.  2iVb/.P.Z..9.41.  BenUngfogg 
The  pauper,  T.  Caile^  rented  certain  premises  in  Brampton  in  or  aftcr-gnui, 
Cumberland^  of  the  yearly  value  of  9/.,  and  during  part  of  the  £^nJ.*       *" 
time  took  the  fogg  or  after-grass  of  two  fields,  the  one  for  SOf. 
the  other  for  a  guinea  a-year^  the  whole  of  which  together  he 
occupied  for  more  than  forty  days.    The  sessions  confirmed  the 
order,  by  which  he  was  removed  from  Penrith  to  Brampton*    On 
a  rule  to  shew  cause  why  the  order  of  sessions  should  not  be 
quashed,  the  Court  were  clearly  of  opinion  that  the  pauper  gained 
a  settlement  in  Brampton;   and  that  this  could  not  be  distin- 
guished'from  the  above  case  of  Rex  v.  Stoke,    And  they  added,  Taking  land  for 
that  taking  land  for  a  particular  purpose,  such  as  that  of  setting  a  particular  pur- 
potatoes,  was  sufficient  to  confer  a  settlement.    Order  of  sessions  P^'^  y*^''^  8^ 
confirmed.  a«ttl«nent. 

Rex  V.  Boamess,  T,  55  Geo.  S.  4*Af.  Sf  S.  210.  Where  a  person  Crop  of  grow- 
rented  and  resided  on  a  tenement  of  4^  a-year,  and  in  the  same  ing  oats  bought 
year  bought  at  a  public  auction,  on  12th  August ,  four  lots  of  oats  ■*  •"  •»«*««• 

Sowing  m  one  field,  for  12/.  14«.,  which  oats  were  of  different 
nds,  that  ripened  at  different  periods,  and  he  began  to  reap 
them  on  14th  September y  and  continued  reaping  them  as  they 
ripened,  and  carted  them  away  at  intervals  between  the  14th 
September  and  Sd  November^  on  which  day  he  carted  off  the  last 
load :  the  Court  held  that  he  did  not  thereby  acquire  a  settle-  * 
ment;  and  Lord  EUenborough  C.  J.  said,  It  appears  to  me  that  it 
has  been  uniformly  adopted  as  the  rule  for  construing  the  statute 
of  Car.  2.,  as  much  as  if  the  word  itself  had  been  inserted  in  the 
statute,  that  the  coming  to  settle  in  means  by  retUing  or  holding  in 
the  character  of  tenant.  It  is  true  this  word  renting  is  not  in  the 
statute,  but  what  is  found  in  the  subsequent  statute,  9  &\Q  W.  9^ 
€.11.,  diews  pretty  well  how  the  statute  of  Car.  2.  was  understood ; 
for  the  subsequent  statute  enacts  ^*  that  no  person  who  shall  come 
into  a  parish  by  certificate  shall  gain  a  settlement  therein,  unless 
he  shdl  take  a  lease  of  a  tenement  of  the  value  of  lO/,  ftc.** 
Therefore,  certainly  this  enactment  wasr  framed  upon  an  under- 
standing that  the  coming  to  settle  in  the  statute  of  Car.  2.  meant 
a  taking  under  a  letting  or  renting.  Upon  a  subject  like  this,  one 
is  afraid  to  enlarge,  lest  what  may  be  said  should  lay  the  found- 
ation of  future  discussions.  What  has  been  said  already  upon  the 
subject,  has,  according  to  my  understanding  of  it,  reached  th% 

GG  2 


452  Poor  {SttOement.)  %  x.  1. 

Renting  a  extreme  limite  of  common  sense.    It  is,  therefore,  sufficient  to  say 

^^'  upon  the  present  occasion,  that  this  was  a  purchase  and  not  a 

renting,  or  in  any  way  holding  as  tenant,  and  upon  that  con- 
struction this  person  did  not  gain  a  settlement.    I  feel  no  in- 
clination to  extend  the  decisions   upon  this  subject,  indeed  I 
hardly  go  with  them  to  the  extent  that  they  have  gone  already, 
and  think  it  much  better  in  this  case  to  abide  by  the  statute. 
Renting  a  dairy       Rex  v.  Lockerlt/,  H.  25  Geo.  2.    Burr.  S.  C.  315.  2  Bott,  99.  n. 
doM  not  gain  a    g  Nol.  P.  L.  9.11.    (Although  this  case  is  now  over-ruled,  yet,  as 
Mttlement.  j^  ^^  ^j^^  ^^^^  ^f  ^  particular  class  which  has  undergone  conaider- 

able  discussion,  it  is  thought  fit  to  give  it  at  length  in  this  place, 
that  the  progress  of  judicial  opinions  upon  this  subject  may  be 
observed  and  understood.)  Removal  from  Lockerly  to  Shirefieid 
English,  both  in  the  county  of  Southampton  :  and  quashed  by  the 
sessions.  The  pauper  was  settled  in  Shirefieid  Englishy  but  ^^ 
moved  to  Lockerly,  and  there  entered  into  articles  of  agreement 
with  one  J.  M.  as  follows :  M.  covenanted  with  Edwards  (the 
pauper)  to  demise  to  him  a  daifry  of  sixteen  cows  with  the  messuage 
or  tenement  and  dwelling-house,  and  feeding  for  the  said  cows 
on  twenty^ne  acres  of  clover  ground,  and  thirteen  of  meadow 
Jand,  with  the  after-leaze  of  a  meadow,  all  in  Lockerly ;  "  abo 
the  run  of  the  yard,  and  the  arshes  of  the  farm  (of  which  the 
dairy,  &c.  were  part)  for  pigs ;  and  the  run  of  one  horse  widi  the 
cows;— for  one  year,  M.  to  allow  to  E.  all  the  sherl  wbwt 
arising  from  the  com  growing  on  the  said  farm :  and  also  provide 
for  the  use  of  the  cattle,  when  wanted,  five  tons  of  hay ;  and  for 
the  same  feed  of  the  cattle,  cause  the  above-mentioned  lands  to 
be  laid  up  at  certain  times ;  and  should  put  the  tenem«at  into 
repair,  and  fetch  the  goods,  necessaries,  and  fuel  of  E.  ^^^^^^ 
the  said  messuage.  And  if  the  said  cows  shall  not  be  delivered 
of  their  calves  by  the  1st  of  May  following,  M.  shall  deduct  out 
of  the  rent  reserved  2s.  per  weeK  for  every  cow  not  so  delivered, 
until  she  shall  be  delivered,  and  also  what  may  be  reasonable  for 
every  calf  wanting  to  each  cow.  E.  to  pay  M.  3^.  5s.  for  every 
such  cow;  payable  quarterly."  E.  entered  and  occupied ;  the 
cows  were  fed  on  the  lands  mentioned ;  and  during  some  time, 
sheep  belonging  to  M.  were  fed  with  them  on  a  part  of  them ;  bat 
the  thirteen  acres  of  meadow  were  never  fed,  but  by  the  said 
cows.  After  argument,  Wrisht  J.  said,  That  the  land  seemed 
to  have  remained  to  M.  for  he  was  to  lay  it  up  at  such  a  time. 
That  a  tenement  must  lie  in  tenure,  and  must  relate  to  lani 
whereas  this  contract  related  to  cows.    The  pasture  of  the  ground, 

fenerally,  is  not  let ;  but  only  the  feeding  of  sixteen  cows.    Bat 
iie  value  of  the  meadow  was  not  stated.    That  it  was  oirfy  « 
agreement  for  the  use  of  the  cow,  and  the  feeding  of  them;  and 
was  merely  personal.    That  no  interest  in  the  \bsA  passed  or  was 
intended  to  pass.    (And  he  said  that  if  in  the  case  of  MindoM 
Hampton,  it  were  an  agreement  "  for  the  pasture  only  of  ^ 
land,''  he  should  doubt  of  it.)    To  this  the  other  jodges  assented: 
and  cpiai^ed  the  order  of  sessions. 
Rmitingadairy       Rex  v.  Piddletrenthide,  T.  80  Geo.  S.     9  T.  R.  772.    2J5ott, 
will  gttn  ft  aet-    99,    g  ^^^  p^  ^^  X2.    John  Belly  and  his  wife  and  family  w&t 
"•■^*-  removed  from  Chaldon  Herring  to  Piddletrenthide,  both  in  2^ 

setshire.    The  sessions  confirmed  the  order,  subiect  to  the  opmioa 
of  the  Court  of  K.  B.  on  the  foHowing  Case : — Thatibr  two  or  tbree 
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yean,  while  the  pauper  lived  in  Ckaldon  Herrings  he  rented  in  JUtumga  dahy, 
that  parish  a  dairy  of  thirty  cows,  some  at  5/.  10^.  and  others  at  orrabbit  warren, 
51.  per  cow,  with  hberty  to  cut  furze  on  Grange  Warren^  and  on  R.  ▼.  Piddlo- 
other  parts  of  the  fiirm,  for  the  use  of  the  dairy  only :  and  a  war-  fw'tl'ide. 
ren  to  kill  rabbits  for  his  profit,  called  Grange  Warren,  with  a 
small  house  on  it  to  keep  nets,  in  the  same  parish,  of  the  same  » 

man,  at  SOJ.  per  annum  ;  and  also  another  rabbit  warren  in  the 
neighbourhood  for  the  same  purpose,  at  15/.  per  annum.  The 
cows  were  to  feed  in  particular  grounds  at  particular  seasons  of 
the  year,  as  is  usual  m  the  letting  of  dairies.  The  pauper  and 
his  man  sometimes  slept  in  the  house  in  Grange  Warren.  The 
pauper  had  no  right  in  the  soil  of  either  of  the  said  warrens,  ex- 
cept that  of  entering  upon  and  killing  rabbits  there ;  the  persons 
of  whom  he  rented  the  warrens  constantly  depasturing  the  same, 
and  plowing  some  part  thereof.  —  Ld.  Kenyan  C.  J.  If  we  were 
now  called  upon  for  the  first  time  to  make  a  decision  on  this  sta- 
tute, perhaps  I  should  have  some  difficulty  on  the  subject;  but 
the  Courts  have  put  a  liberal  construction  on  it.  I  cannot  quite 
agree  with  the  above  determination  of  Rex  v.  Lockerly  ;  because, 
after  it  had  been  decided  in  so  many  cases,  that  an  incorpore^ 
hereditament  would  give  a  settlement,  I  should  have  thought  that 
that  case  would  have  received  a  different  determination.  But 
without  considering  that  case,  I  think  that  the  pauper  took  a 
tenement  in  ChaLdon  Herrings  both  by  renting  the  dairy  and  the 
warren.  Ld.  Coke  says,  thsXprima  tomura  is  a  tenement ;  then  soalso  will 
the  dairy  was  a  tenement,  llie  other  taking  was  also  sufficient ;  renting  a  war- 
for  it  was,  if  I  may  use  the  expression,  a  pernancy  of  the  pro-  ren  to  kill  rai>- 
fits  of  the  land  by  the  mouths  of  the  rabbits.  A  free  warren  is  biu,  though  the 
the  subject  of  a  fiunily  settlement ;  a  praecipe  will  lie  for  it;  and  ^^^  ^ut 
the  renting  of  it  is  sufficient  to  give  a  settlement.  If  this  case  merely  a  right 
had  been  precisely  similar  to  that  of  Rex  v.  Lockerly ,  perhaps  I  to  enter  and 
should  have  hesitated  before  I  agreed  to  overturn  that  decision;  take  the  rabbiti. 
but  as  this  is  distinguishable  from  that  case  (though  the  distinc- 
tion is  nice)  I  think  that  the  pauper  gained  a  settlement  in  Chal* 
don  Herring.  — •  Askhurst  J.  It  seems  difficult  to  reconcile  alt 
the  cases  on  thb  subject.  If  Rex  v.  Lockerly  be  law,  I  do  not 
see  how  this  pauper  can  have  gained  a  settlement  in  Ckaldon 
Herring  :  but  as  there  are  authorities  both  waySy  I  am  inclined 
to  think  that  a  settlement  was  gained  in  Ckaldon  Herring;  the 
criterion,  by  which  the  question  is  to  be  decided,  being  the  ability 
of  the  person  taking  the  tenement.  —  Btdler  J.  In  all  doubtful 
cases  one  leading  ground  is,  the  ability  of  the  paup^  to  pay  th» 
10/.  per  annum.  But  on  the  facts  here  stated,  I  thmk  this  person 
rented  a  tenement  within  the  construction  of  the  statute  of  C.  2. 
I  cannot  agree  with  the  determination  of  Rex  v.  Lockerly.  That 
was  considered  as  a  personal  contract ;  but  all  contracts  are  in  all 
respects  personal.  The  question  in  such  cases  really  ousht  to 
be,  iHiether  or  not  it  be  a  contract  to  reeeroe  profits  out  oftandf 
The  present  I  conaider  as  such ;  and  so  was  that  in  Rex  v.  Loe* 
My,  I  am  therefore  of  opinion,  that  the  conclusion  drawn  in 
that  case  was  wrong.  As  to  the  other  point,  I  do  not  consider 
this  merely  as  a  privilege  to  kill  rabbits  when  the  pauper  could 
find  them,  and  that  the  landlord  might  take  them  all  if  he  chose 
it;  but  the  wavren  was  to  ba  kept  in  the  same  state  as  it  was 
when  it  was  let ;  otherwise  the  contract  between  the  landlord  and 
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Senimg  tkg        In  support  of  the  order  of  sessions  it  was  contended,  diat  it  was 
fstding  of  cows,    enough  if  the  annual  value  of  iOl*  had  arisen  from  something 

connected  with  the  realty,  though  no  part  thereof.  —  Qrose  J. 
This  case  is  very  plain.  Unless  Uie  pauper  occupied  a  tenement 
The  value  of  of  10^.  a-year  value,  he  could  gain  no  settlement.  And  that  fact 
the  cows  cannot  is  expressly  negatived ;  for  it  is  stated  that  he  rented  two  cows, 
fonn  any  part  which  were  to  be  fed  on  particular  lands,  and  that  those  lands 
valu^  *""  ^^^  "***  ^^  ^^®  annual  value  of  10?.     That  makes  an  end  of  the 

question.  The  principle  on  which  the  renting  of  dairies  has  been 
holden  to  confer  a  settlement  is,  that  in  trum  it  is  a  contract  for 
a  certain  interest  in  the  land  to  be  enjoyed  in  a  particular  msn- 
ner ;  that  alone  constitutes  it  the  taking  of  a  tenement ;  and  in 
each  of  these  cases  which  have  been  decided  on  that  ^ound,  it 
was  understood  that  the  land  itself  was  of  the  requisite  value. 
The  pauper,  then,  did  not  gain  a  settlement  by  the  renting  and 
occupation  in  question.  -^  Per  Lavaretice  J.  In  Hea  v.  Totpuddk, 
the  value  of  the  cows  was  never  taken  into  consideration  as 
forming  part  of  the  value  of  the  toiement.  Order  of  sessions 
quashed. 
AudUitiiitt-        Rex  V.  HoUington,  M.  43  Geo,  3.   3  East,  118.   2  BoH,  111- 

^"''^''rhave  ^  ^^^'  ^' ^'  ^^"  ^^^^^^^^  from  BreadsoU  to  HoUingion;  and 
no^ant»dii^?e  confirmed  by  the  sessions.  The  pauper  beine  legally  settled  at 
right  to  the  Hollington,  went  to  reside  in  tne  parish  of  Si.  fVerburgh  in 
pasture  where  Derby,  and  occupied  a  house  there  of  the  annual  value  of  SL 
the  cows  are  During  the  time  he  occupied  this  house  he  rented  the  Jey  of  two 
'^ws'behSr  (of  ^^i*  own)  cows  from  Mai^ay  to  Michaelnuu  at  six  guineas, 
^^  in  a  large  pasture  containing  100  acres,  and  of  the  annual  value 

of  250/.  belonging  to  Mr.  Mundy  at  Markeaton.     Mr.  Mtuidfy 

was  under  no  restriction  as  to  what  number  of  cows  he  kept  in 

it.  —  In  support  of  the  order  of  sessions  it  was  insisted  thai  the 

circumstance  of  the  pauper's  having  na  exclusive  ri^t  to  the 

pasturage,  differed  this  from,  the  pveceding  cases^  —  lA^EUoh 

borough  C.  J.    This  is   npthiog  more  than  a  common  in  gross 

which  has  been  holden  to  be  a  tenement  witliin  the  statute.    If 

Mr.  M.  overstocked  the  land  the  tenant  might  reoofver  in  da* 

mages. —  Lavorence  J*    Mr.  J.  BuUer  states  that  the  question  m 

cases  like  the  present  is  this.   Whether  or  not  it  be  a  ctrntrad  to 

receive  profits  out  of  land?  If  that  be  so,  it  determines  this  esse, 

for  here  the  cows  were  the  pauper's  own,  and  tke  contract,  which 

was  for  the  pasturage  of  them,  was,  to  use  the  words  of  Ld.  Ken* 

yon  in  the  same  case,  a  contract  J^  the  pernancy  of  theprofis 

of  the  land  by  the  mouths  of  the  cattle.  ^-^  Both  orders  quashed. 

^^^^tT  ftH!?        ^^^  ^    Tisbury,  M.  45  Geo.  3.  2  Nol.  P.  L.  17.  —  Pter  Im* 

in^henotmL  ^^'•^  J-  A  contract  to  feed  the  caws,  generally,  under  which  they 

dfic,  no  settle-   might  be  fed  with  ^een  tares  bought  in  the  market,  would  not 

ment  will  be      be  a  tenement  within  the  act. 

gained.  Rest  V.  Stoke-trnqn*  Trent,  H.  49  Geo.  S.    10  East,  49&    Bott, 

Though  the  Cont.  117*  2  Nol.  P.  L.  16.  Rensoval  from  SUAe^^gprn^TreiA 
cows  be  not  ^^  Norion-^n4he'M0ors,  and  quashed  by  the  sessioiis.  The  pau* 
^^  ra?he  P^'  under  a  verbal  agreonent  rented  and  paid  for  the  hire  aad 
only  contract  privilege  of  milking  two  cows  belonging  to  a  Mr.  Repton  the  sma 
for  the  privilege  of  5f  •  6i^.  |9er  Week  each  cow,  for  rarty  successive  wedcs.  Th^ 
of  milking  two  COWS  were  by  the  terms  of  the  agreement  to  be  depastured 
ihcm,  they         fey  Mr.  R^on  on  his  farm  at  Norton^^m-the^Moorsy  in  coniBWo 
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with  his  other  cows ;  and  were  in  faet  depastured  oa  sctch  of  the  Renting  com. 
laodB  belonging  to  the  farm  as  Mr.  Repton  thought  proper :  the  being  to  be  fed 
pauper  never  went  on  the  lands  to  fetch  them,  but  they  were  on  a  certain 
regularly  brought  up  with  Mr.  Repton  b  other  cows  to  the  fold-  ^"f™  •  /•»  tlw 
yard,  and  there  milked  by  the  pauper  and  his  family.     During  ^^°  * 
the  time  the  pauper  so  rented  the  said  cows  he  resided  in  the        '"'^ 
parish  of  Norton'on'4he'MoorSy  at  a  cottage  for  which  he  paid 
50s,  a-year :  and  the  depasturing  of  the  two  cows,  together  with 
the  cottage,  was  worth  more  than  10^.  a-year.    In  support  of 
the  order  of  sessions  it  was  argued  upon  the  principle  of  all  the 
(preceding)  cases,  that  this  was  a  mere  personal  contract  for  the 
hire  and  privilege  of  milking  two  cows,  and  no  tenement,  which 
must  lie  in  tenure  and  relate  to  land :  and  that  all  the  cases  went 
upon  the  ground  of  there  being  an  interest  in  land.  —  But  by 
Id.  Elle»borough  C.  J.  There  is  no  solid  distinction  between  the 
case  of  Rex  v.  HoUingUm  and  this.    There  the  pauper  had  only 
hired  the  depasturing  ai  his  own  cows  in  common  with  the  cattle 
of  the  owner  in  certain  land ;  here  he  hired  the  cows  themselves, 
which  for  this  purpose  are  the  same  as  his  own,  together  with 
their  depasturing  in  common  with  the  owner's  other  cattle,  upon 
a  certain  farm ;  all  included  in  one  contract.    If  the  cows  had 
been  the  pauper's  own,  thb  case  would  have  been  identically 
the  same  as  the  former ;  but  that  fact  was  no  material  ingredient 
in  the  former  case :  for  the  cows  are  his  own  fV>r  the  time  he  hires 
them.  —  Grose  J.  said,  That  it  was  a  contract  to  take  the  milk  of 
cows  to  be  depastured  on  a  certain  farm  ;  which  was  purchasing 
pro  tanto  the  interest  in  those  pastures  in  which  the  cows  were 
to  be  fed.  —  Le  Blanc  J.  The  only  difference  between  this  case 
and  Rex  v.  Piddletrenthide  is,  that  there  it  was  stated  to  be  the  Ante,  45s; 
renting  of  a  dairy ^  which  is  only  a  contract  for  the  hire  and  pri- 
vilege of  milking  cows,  which  during  the  time  are  to  be  depas- 
tured on  the  owner's  Umds.    But  there  the  cows  were  to  feed  in 
particular  grounds  at  particular  seasons  of  the  year ;  and  here 
they  were  to  be  depastured  on  the  farm  in  common  with  the 
owner's  other  cattle.    In  Rex  v.  Tolpuddlet  the  agreement  was  Ante,  454. 
as  here,  for  the  owner's  cows  at  so  much  a-head,  and  though, 
they  were  to  have  the  exclusive  pasturage  of  certain  groui& 
during  part  of  the  vear :  yet  that  has  since  been  held  to  make  no 
difference. —  "  W    (said  Ld.  Kenyon  in  the  latter  case)  "  the 
cattle  had  been  the  pauper's  own,,  and  he  had  rented  the  feeding 
of  theso^  that  w^i  have  been  unauestionaUy  a  tenement ;  like 
the  taking  of  the  pasture,  hay,  and  aftermath ;  and  I  think  that 
tl^e  were  the  pai4[»er's  for  a  certain  period,  &c. ;  and  this  was 
^ot  the  less  a  taking  of  a  tenemettt,  because  the  pauper  could 
oaIv  enjoy  the  land  m  a  particular  mede."    The  same  reasoning 
^ill  apply  to  this  case.    In  Rex  v.  MintoerA^  there  was  no  doubt  Ante»  455. 
but  tnat  the  contract  was  for  the  taking  of  a  tenement ;  but  the 
^ue  of  the  land  on  which  the  two  cows  were  to  be  depastured 
^4  ^^t  amount  to  lOl.  a-year,  and  therefore  no  settlement  was 
S^ed.    Now  hare  the  pauper  contracted  for  the  milking  of  two 
specific  cows  (not  any  cows)  which  were  to  be  depastured  on 
the  fann  of  the  owner  together  with  his  other  cattle,  the  value 
of  which  pasturage,  together  with  the  cottage  rented  by  the  pau- 
P^f  during  the  same  time,  amounted  to  more  than  10/,  a-year. 
Inen  it  was  decided  in  Rex  v.  HoUingtony  that  hiring  the  feed- 
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ing  of  cows  for  a  certain  time,  in  common  with  the  cattle  of  the 
owner  of  the  pasture  in  which  they  are  to  he  fed,  is  a  taking  of 
a  tenement.  This  then  is  the  same  as  if  the  pauper  had  hired 
the  cows  at  so  much,  and  the  pasture  for  feeding  them  at  so 
much  more,  though  the  two  sums  arc  compounded  in  one.  — 
Bayley  J.  agreed.     Order  of  sessions  quashed. 

Hex  V.  Inhabitants  of  Darley  Abbey ^  T.  51  Geo*  8.  14  JE«<, 
280.  BoUy  Coni.  120.  2  Nol.  P.  L.  17.  Removal  of  W.  Bain- 
bridgCy  &c.  from  Duffield  to  Darley  Abbey  in  Derbyshire.  The 
sessions  confirmed  the  order.  Subject,  &c«  —  Case:  The  pauper 
for  two  years,  resided  in  a  house,  and  occupied  a  garden,  in  Darley 
Abbey,  of  the  annual  value  of  8/.  18^*  and  during  the  whole  oSf 
that  time  he  and  one  John  Meyer  jointly  hired  the  milking  of  a 
cow  in  the  following  manner  :  The  pauper  applied  to  Mr.  Evant, 
at  whose  factory  he  and  Meyer  worked,  for  the  milking  of  a  cow 
betwixt  them ;  Mr.  Evans  referred  the  pauper  to  his  agent  Mr. 
Harvey  to  agree  for  the  cow,  Mr.  Harvey  agreed  they  should 
have  a  cow  Jbr  the  season  for  9/.  The  particular-  cow  was  pointed 
out ;  the  cow  was  at  that  time  upon  a  large  farm  of  Mr.  Evansy 
which  he  occupied  near  the  factory.  Nothing  was  said  as  to 
how  or  where  the  cow  should  be  fed,  more  than  that  Mr.  Harvey 
said  that  Jeronty  Mr.  Evans*8  farming  man,  would  inform  the 

Sauper  in  what  pasture  the  cow  would  be  first  milked,  and  he 
id  inform  him,  and  so  from  time  to  time  when  the  pasture  was 
changed,  that  he  might  know  where  to  go  to  milk  her.  The 
cow  was  grazed  in  Mr.  Evans's  pastures  m  the  same  farm  for 
the  whole  of  the  two  seasons,  with  other  cows  which  were  let 
in  the  same  way  to  other  workmen  of  Mr.  Evans^  and  with  other 
cattle  belonging  to  Mr.  Evans*  The  pauper  and  his  partner  alwap 
milked  the  cow  during  the  whole  time.  They  hired  the  same  cow 
four  successive  seasons,  and  the  cow  was  always  grazed  in  the  same 
way  on  Mr.  Evans*s  farm.  The  summer  pasturage  of  the  cow 
alone  was  admitted  to  be  of  the  value*  of  5^.  each  season.  —  After 
argument,  Ld.  Ellenborough  C.  J.  It  has  been  too  long  ago  decided 
to  be  now  shaken,  that  the  hiring  of  the  feeding  of  cows  is  a  suf- 
ficient taking  of  a  tenement  to  confer  a  settlement  within  the 
statute,  if  the  tenement  be  of  sufficient  value ;  and  here  the  ne- 
cessary value  is  made  up  by  the  contract  which  the  pauper 
entered  into  for  hiring  the  milking  of  a  cow  in  the  manner  staled 
in  the  case.  A  contract  for  the  mere  milking  of  a  cow  is  indeed 
no  more  than  a  contract  for  a  personal  thing,  and  therefore  un- 
less through  the  medium  of  the  cow  he  contracted  for  the  per- 
nancy of  the  profit  of  land,  there  could  .be  no  settlement  gained. 
But  the  question  is,  whether  by  this  contract,  explained  as  it  is 
by  the  subject  matter  and  the  circumstances,  the  owner  vras  not 
to  furnish  the  pauper  with  a  cow  to  be  fed  upon  the  land.  Where 
parties  understand  the  subject  of  their  contract,  a  few  words  are 
sufficient  for  the  terms  of  it,  and  sometimes  it  may  be  col- 
lected from  their  acts  without  words.  Here  the  contract  was 
made  by  the  pauper  with  a  man  who  had  a  fiirm,  and  cows  then 
feeding  on  it :  to  him  the  pauper  applied  for  the  milking  of  a 
cow,  and  Harvey  agreed  that  the  pauper  should  have  a  cow  fir 
the  season,  for  9^.,  and  the  particular  cow  was  pointed  out.  The 
term  season  would  import,  according  to  the  subject  matter, 
during  the  time  that  the  grass  grew  on  the  land  to  feed  the  cow. 
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The  cow  was  then  fed  upon  the  owner's  farm^  but  nothing  was  Btntmg  towt. 
said  how  or  where  the  cow  should  be  fed,  that  is,  the  particular 
land  on  which  the  cow  was  to  be  fed  was  not  mentioned :  but 
the  pauper  was  told  in  tohat  pasture  the  cow  would  be  first 
milked ;  and  whenever  the  pasture  was  changed  he  was  informed 
of  it.    Then  is  it  not  to  be  fairly  understood,  when  the  cow  was 
to  be  milked  on  pasture-ground  that  she  was  also  to  be  fed  there. 
What  could  be  meant  by  changing  the  pasture  but  for  the  pur* 
pose  of  her  being  fed  on  fresh  pasture.    If  then  the  owner  had 
fed  the  cow  on  dry  food,  as  grains,  instead  of  pasture,  it  would 
have  been  a  breach  of  the  contract.    The  parties  meant  to  con- 
tract for  a  pasture-fed  cow  for  the  purpose  of  milking.     The 
principle  established  by  the  former  cases  cannot  now  be  ques- 
tioned, and  this  case  is  governed  by  it.  —  Grose  J.  The  pernancy 
of  profits  of  land  must  be  established  in  order  to  confer  a  settle- 
ment by  this  kind  of  contract ;  here  I  think  it  was  established.  — 
Le  Blanc  J.  It  has  been  long  settled  that  the  hiring  of  a  dairy 
of  cows,  whether  consisting  or  one  or  more  cows,  where  the  per* 
son  who  lets  the  cows  is  to  feed  them  on  such  land,  is  such  a 
taking  of  a  tenement  within  the  statute,  as  will  give  a  settlement. 
Nobody  who  reads  this  case  can  doubt  that  this  was  a  hiring  by 
the  pauper  of  a  cow  to  be  fed  on  the  pasture  of  him  who  let  it. 
The  facts  are  that  the  pauper  applied  to  Mr.  EvanSy  the  owner 
of  the  farm  on  which  there  were  cows,  for  the  milking  of  a  cow ; 
the  owner  referred  him  to  his  agent  Harvey^  with  whom  the 
pauper  agreed  for  a  cow  for  the  season  at  9^,  and  a  particular 
cow  was  pointed  out ;  and  though  nothing  was  said  as  to  how  or 
where  the  cow  was  to  be  fed,  yet  Harvey  told  him  then  that  the 
owner's  farming  man  would  inform  him  m  what  pasture  the  cow 
was  to  be  first  milked ;  that  is,  on  what  particular  pasture  she 
was  then  fed :  Is  it  not  evident  from  this  that  it  was  a  contract 
for  the  hire  of  a  pasture-fed  cow  ?  It  is  objected  that  no  specific 
land  was  pointed  out  on  which  the  cow  was  to  be  fed ;  but  that 
need  not  be  amed  upon,  nor  need  it  have  been  fed  upon  the 
iame  land  on  which  the  owner  was  residing.    It  is  clear,  however, 
that  this  cow  was  to  be  fed  upon  the  farm  in  the  occupation  of 
Evansy  or  upon  land  that  he  was  to  provide  for  her,  and  in  fact 
she  was  depastured  upon  the  farm  all  the  season.  —  Batfiey  J. 
Here  there  can  be  no  doubt  that  the  contract  was  for  the  milking 
of  a  cow  which  should  be  pasture-fed  during  the  season,  either 
upon  land  of  the  farm  in  the  parish  where  the  parties  contracted, 
and  were  residing,  or  at  least  within  a  reasonable  distance  of  it, 
in  order  that  the  pauper  might  have  a  convenient  opportunity  of 
coming  to  milk  the  cow.    And  if  the  owner  had  fed  the  cow 
otherwise  than  upon  pasture,  an  action  by  the  pauper  would 
have  lain  for  a  breach  of  the  contract.    Order  of  sessions  con- 
firmed* 

/2ar  V.  Minster,    M.  55  Oeo.  S«     S  M.  4*  ^*  ^6*     Removal  Wheratfaepao- 
from  Bridge  to  Minster^  subject  to  the  opinion  of  the  Court  of  per  was  hired 
K.  B.  upon  the  following  Case:  The  pauper  being  settled  at  Mm-  **  bailiff  at 
rfer,  and  having  been  married  several  years,  and  having  had  seven  ^*^^uT"*? 
children,  a  few  days  before  Michaelmas,  1808,  was  hired  as  a  r^oftwooowi 
bailiff  by  one  Parker,  who  had  a  farm  at  Bishopsboume,  and  re-  in  the  pasKares 
sided  great  part  of  the  year  about  three  miles  distant.    The  terms  of  bis  master : 
of  the  agreement  made  between  the  pauper  and  his  master  were  ^^^^  ***••  ^7  •**• 


460 

lUnting  cotM* 

feeding  of  the 
cows,  which 
was  above  the 
yearly  value  of 
101.,  the  pauper 
acquired  a  set* 
tlemeut. 

R»  V.  Minster. 


IPOOr  (Settlement.) 


Sx.  I. 


IT.  R.598. 


as  follows:  the  pauper  was  to  have  IQf.  p^r  week  for  wages; 
was  to  be  allowed  by  his  master  pork  at  5s.  per  score,  and  grist 
at  4j.  per  bushel,  for  the  use  o£  his  family,  these  prices  being 
lower  than  the  general  prices.  His  master  was  to  find  him  a 
house,  and  toas  either  tojumish  him  toit^  two  cawSf  or  the  pauper 
U)as  to  be  at  liberty  to  hire  two,  andjeed  them  on  his  masters  farm. 
The  pauper  went  into  the  service  of  Parker  under  the  said  agree- 
ment at  Michaelmas t  1808,  and  continued  until  Michaelmas,  1811, 
and  he  and  his  family  lived  in  the  house  of  his  master  at  Bishops^ 
bourne,  and  occupied  the  kitchen  and  two  rooms  up  stairs,  and 
his  wife  took  care  of  the  house.  The  pauper  hir^  two  cows, 
which  fed  during  the  summer  in  the  pastures  of  his  master,  and 
in  the  winter  in  his  master's  straw-yard,  with  straw  that  was 
grown  upon  his  master's  lands.  The  sessions  found  that  the 
rooms  occupied  by  the  pauper  and  his  family,  in  the  house  of 
his  master,  were  not  of  the  yearly  value  of  10/.,  but  that  the 
pasturage  and  keep  of  the  cows,  upon  the  lands  of  his  master, 
were  above  that  yearly  value.  —  After  argument,  Ld.  EUett" 
borough  C.  J.  said,  Here  the  pauper  had  a  profit  issuing  out  of 
tlie  land  to  be  taken  in  loco  certo,  which  has  been  adjudged  bj 
the  cases  to  be  a  tenement.  The  distinction  between  the  occu- 
pation of  a  servant  in  the  house  of  his  master  and  this,  has  been 
adverted  to,  and  the  argument,  as  it  seemed  to  me,  has  been  pro- 
perly answered,  that  the  apartments  of  the  servant  are  only  as 
an  appendage  of  the  service,  they  are  allotted  to  him  for  the 
more  conveni^it  performance  of  the  service,  which  is  the  prin- 
cipal thing.  Here  it  is  stated  tihat  the  pauper  hired  two  cows ; 
and  that  they  were  kept  on  the  land  of  the  master  during  the  sum- 
mer months ;  and  it  does  not  appear  that  this  was  connected  with 
the  service,  or  that  it  was  necessary  for  the  convenient  perfonn- 
ance  of  it,  that  he  should  have  the  two  cows.  In  this  respect,  there- 
fore, this  case  may  be  distinguished  from  that  of  servanta  having 
apartments  in  the  houses  of  their  master  for  the  better  discharge 
of  their  duties  to  their  masters.  The  case  naw  before  the  Coort 
falls  within  those  which  have  been  decided^  particularly  the  case 
of  Rex  V.  MelkridgCy  the  only  difference  b^ng,  that  there  he  was 
the  servant  of  man^  persons,  here  he  is  the  servant  of  one  only ; 
still  the  compensation  for  the  tenement  in  both  is  the  same,  name- 
ly, the  service  of  the  pauper ;  which  the  Court  held  to  be  equi- 
vadent  to  his  paying  rent.  The  other  cases  of  Rex  v.  Tolptuidle, 
and  Rex  ▼.  Piddktrenihide  are  decisive  that  this  interest  was  a 
tenement. — Le  Blaru:  J«  If  this  case  depended  upon  any  ooaai- 
deration  involving  the  value  of  the  apartments  or  lod^g  which 
the  pauper  occupied  in  the  house  of  the  maater,  I  should  not 
think  the  case  ot  Rex  v.  Meihicke  an  authority  that  called  upon 
us  to  decide  in  favour  of  the  aettferoent ;  but  it  is  stated  that  the 
yearly  value  of  the  pasturage,  independently  of  the  house  in 
which  the  pamer  resided,  was  upwards  of  Iw.  That  betag  so, 
the  cases  which  have  been  determined  have  held^  that  whether 
the  pauper  pay  in  aervice  or  in  money,  it  shall  be  a  coming  to 
settle  on  a  tenement*  In  thia  case»  ft  th^  paii^ier's  oecnpatioB  of 
the  tenement,  was  necessarily  connected  with  the  service  of  the 
laaster,  as  in  the  case  of  occupying  apartments  in  the  house  of 
the  master,  I  should  have  no  heattalion  in  saying  that  that  would 
not  have  conferred  a  settlement,  aktiough  of  a  greater  yearh 
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value  than  10^.,  because  the  occupation  would  have  been  neces-  Occupation  of 

sary  for  the  performance  of  the  service,  for  which  the  master  premm*  6y 

might  allot  what  apartments  he  pleased.     In  like  manner,   if  the  tervants. 

master  had  allotted  to  the  pauper  so  much  milk  a  day,  I  should  r.  r.  Minster, 
have  thought  the  pauper  would  not  have  gained  a  settlement. 
But  in  the  present  case  the  pauper  has  a  distinct  interest  in  the 
pasturage  of  the  two  cows  unconnected  with  his  service  to  the 
master's  dairy ;  and  this  liberty  of  taking  the  profits  out  of  land, 
is  found  to  be  of  greater  value  than  10/.  I  do  not  know  there* 
fore  how  to  distinguish  this  from  the  cases  already  decided.  — 
Bayletf  J.  Here  something  is  given  to  the  servant  unconnected 
with  the  service.  It  is  th&  same  thing  as  if  the  servant  had  sti- 
pulated that  as  he  had  a  family  he  must  have  certain  land  for  his 
own  occupation,  and  that  the  master  should  allow  him  to  become 
a  distinct  occupier  of  land  to  the  value  of  10/.  a-year.  If  that 
had  been  so,  there  are  not  wanting  cases  to  shew  that  it  is  not 
necessary  that  a  rent  should  be  paid  in  money,  or  indeed  that 
there  should  be  any  rent  at  all,  in  order  to  constitute  him  the 
occupier  of  a  tenement,  but  a  service  is  quite  sufficient.     The 

case  of  the  herdsman  (a)  is  full  to  that  point.    If  that  be  so,  what  (a)  R.  ?.  Melk. 

is  the  present  case  but  that  of  a  servant  who  stipulates  for  a  profit  n<^g«*  i  T.  R. 

out  of  land  of  more  than  the  yearly  value  of  10/.,  for  which  he  is  ^^^' 
to  pay  in  service.     Orders  quashed. 

Rex  V.  Seacrofti  E,  54  Geo,  3.   2  M.  Sf  S,  472.  Removal  from  Where  a  waiter 

Leeds  to  Seacroft :  confirmed,  subject,  &c.  —  Case  :  The  husband  at  an  hotel  bad 

of  the  pauper  while  renting  and  occupying  a  house  in  Leeds  of  }^®**P®''  PP^*" 

the  yearly  value  of  6/.,  engaged  himself  as  waiter  at  the  hotel  in  }^2t  U  ^  ^"^ 

Leeds  ;  and  at  the  same  time  had  the  tap,  that  is,  the  privilege  there,  and'uie 

of  selling  malt  liquors  tliere  ;  and  for.  the  convenience  of  holding  use  of  the 

his  liquors,  had  the  use  of  the  cellar  belonging  to  the  hotel,  feUar  A>f  hold- 

which  had  a  distinct  and  separate  entrance,  and  of  which  he  ^"?-*^*iJ*^"*^"' 

kept  the  key.     He  paid  in  the  whole  for  his  situation  as  waiter,  ^^^^e  ra* 

and  for  the  tap  and  cellar,  the  yearly  sum  of  60/.     The  annual  trance  and  of 

value  of  the  cellar  independently  of  the  privilege  of  the  tap,  which  he  kept 

was  upwards  oi  61,    The  Court  said,  on  the  first  point  contended  the  key  and 

for,  iviz.  that  the  Court  might  presume  from  the  facts  stated,  f^'J*®'^**"" 

th^  he  was  engaged  as  waiter  by  the  year,)  that  the  sessions  and  ^^|^°  ^„j  f^, 

not  this  Court  were  the  proper  forum  to  draw  the  presumption  of  the  tap  and 

a  hiring  for  a  year,  which  they  had  not  done  :  2dlyf  That  there  cellar  the  yearly 

did  not  appear  to  be  any  taking  of  the  cellar  as  a  tenant,  but  *"*"  ^^  ^^- ; 

the  use  of  it  was  only  a  privilege  allowed  him  in  respect  of  the  ^*^^  '^"^  *^** 

principal  thing,  which  was  the  hiring  himself  as  a  waiter.     That  ^upaticm  of*" 

before  a  party  can  be  said  to  come  to  settle  in  a  tenement,  there  the  cellar  aa  to 

must  be  something  like  a  taking  of  it  as  a  tenant.     Order  of  confer  a  letele- 

sessions  confirmed.  "*•"*• 

Rex  V.  KeUteruy  E.  56  Geo,  3.  5M,  S^  S,  136.  Where  the  pau-  Occupation  of 

per,  a  married  man,  agreed  to  serve  S,  for  a  year  aa  a  labourer,  premises  by 

and  was  to  have  20/.  a-year,  a  house  and  gardeny  a  piece  of  land  ^^^  ^^  *he 

for  potatoes,  the  milk  of  a  cow,  and  feeding  of  a  pig,  which  aSce 'onlis*^. 

were  to  run  on  a  neighbouring  field :  and  under  this  agreement  vice,  and  noTin 

the  pauper  served  and  had  the  exclusive  occupation  of  tne  house  the  character  of 

for  himself  and  family,,  the  house  being  about  100  yards  from  tenant, 
the  house  of  5.,  and  bein^  necessary  for  the  performance  of  his 
service,  and  if  he  had  not  had  it  he  would  have  had  more  wages  : 
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Q^cupaiion  of  ^*  Court  of  K,  B.  held,  that  this  was  not  a  coming  to  settle  on  t 
premiMet  by  tenement  to  confer  a  settlement.  —  Ld.  Ellenborough  C.  J.  I  own  I 
9ervantu  have  no  doubt  in  this  case,  that  the  only  occupation  of  this 

R.  y.  Kelstern.    house,  was  the  occupation  of  the  master  and  not  of  the  serrant, 

whom  the  master  placed  there  for  the  mutual  convenience  of 
both  parties.  The  master's  house  was  about  100  yards  distant 
from  It,  and  the  servant  had  it  thrown  into  the  bargain  in  cumu- 
lation of  wages.  This  may  be  compared  to  rooms  allotted  to  a 
coachman  over  the  stables  of  his  master,  or  to  an*  out-house, 
where  being  a  family-man  it  is  more  convenient  that  he  should 
be  out  of  the  dwelling-house  ;  but  that  is  nothing  more  than  the 
occupation  of  the  master.  So  here  I  cannot  see  that  the  occu- 
pation goes  farther.  In  Rex  v.  Melkridge^  the  question  did  not 
turn  upon  whether  it  was  an  occupation  by  the  herdsman  or  the 
commoners  who  employed  him,  for  it  did  not  appear  that  the 
commoners  ever  had  an  occupation  in  any  way,  but  the  herds- 
man had  it  exclusively.  At  present,  it  seems  to  me  to  be  in- 
contestably  plain  that  this  was  nothing  moi%  than  the  occupation 
of  the  master  by  the  servant.  Therefore  the  house  cannot  go  to 
form  a  part  of  the  tenement  so  as  to  make  up  the  value  of  1(V. 
a-year.  —  Bayley  J.  I  take  the  distinction  as  laid  down  in  Rex  v. 
Ante,  459.         Minster  to  be  this,  that  if  the  occupation  be  unconnected  with 

the  service,  it  will  confer  a  settlement ;  but  if  it  be  necessarily 
connected  with  the  service,  as  if  it  be  necessary  for  the  due  per- 
formance of  the  service,  it  shall  not  confer  a  settlement.  Now 
from  this  case  I  collect  that  the  occupation  of  the  house  was  ne- 
cessary for  the  performance  of  the  service ;  therefore  it  must 
be  taken  as  the  pccupation  of  the  master,  and  not  of  the 
servant* 

Rex  v.  Ckeshunty  E.  58  Geo.  8.  \  B.Sf  A.  473.  A  pauper 
employed  as  a  labourer  by  the  Board  of  Ordnance,  having  previ- 
ously occupied  a  house  at  an  annual  rent  of  ?/.,  which  was  then 
purchased  by  the  board,  still  continued  to  reside  in  part  of  the 
premises  at  a  weekly  rent  of  2f.  which  was  deducted  out  of  his 
wages,  and  during  such  last  occupation  he  also  occupied  a  shop 
(the  shop  and  house  together  being  of  the  annual  value  of  Itf.) 
and  upon  his  dismissal  from  his  employment  he  gave  up  posses- 
sion of  the  house  as  required :  the  Court  held  that  his  last  occu- 
pation of  the  house  was  not  as  tenant,  but  as  servant,  and  that 
no  settlement  was  thereby  gained.  —  Ld*  Ellenborough  C.  J.  In 
this  case  it  seems  to  me  that  the  party  occupied  this  nouse  as  a 
servant  only,  and  not  in  the  character  of  a  tenant.  It  is  like  the 
Vtd«  Vol.  I.  ^^^^  ^^  ^  coachman,  who  frequently  occupies  a  room  over  the 
p.  408.  stables,  but  such  occupation  is  not  within  the  meaning  at  ISSf 

R.  ▼.  Stockton    14  C.  2.     The  pauper  here  was  divested  of  the  tenement  as  soon 
mnd  others.         ^g  hig  service  terminated.    He  quitted  the  possession  reluctantlj^ 

and  was  succeeded  by  the  person  who  succeeded  him  in  his  em- 
ployment under  the  Board  of  Ordnance.  All  this  clearly  shews 
that  he  was  only  entitled  to  hold  it  during  and  for  the  more  con- 
venient performance  of  his  service.  If  the  Court  should  hold,  in 
this  ana  similar  cases,  that  the  legal  relation  of  landlord  and 
tenant  subsisted,  it  would  become  necessary  to  turn  such  per- 
sons out  of  possession  by  the  regular  proceedings  in  ejectment, 
and  every  gentleman  having  twenty  or  thirty  cottages  in  which 
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his  labourers  resided  would  be  compelled  on  any  change  of  theli* 
service  to  have  recourse  to  such  means.  This  would  be  produC" 
tive  of  the  most  serious  inconvenience.  Upon  tlie  whole  view  of 
this  case,  I  think  it  plainly  appears  that  the  relation  of  landlord 
and  tenant  never  did  subsist  here,  and  unless  that  were  so,  this 
was  not  an  occupation  within  13  t^  14  C.  2.  and  no  settlement 
could  be  gained  by  it.  —  Bayley  J.  I  am  of  the  same  opinion. 
The  case  of  The  King  v.  Minster  only  decided  that  the  occu- 
pation of  a  tenement  which  was  wholly  unconnected  with  the 
service  would  confer  a  settlement,  but  that  the  occupation  of  one 
connected  with  the  service  would  not.  In  this  case  the  tene- 
ment is  connected  with  the  pauper*8  service  under  the  Board  of 
Ordnance. 

Rex  V.  Crofl^  M.  60  Geo.  3.  %  B.8^  A.  171.  Removal  from 
Croft  to  Stoney  Stanton,  both  in  Leicestershire,  The  sessions  on 
appeal  discharged  the  order,  and  stated  the  following  case :  The 
pauper  was  born  in  the  appellants'  parish,  but  was  afterwards 
bound  apprentice  to,  and  served  Edward  Stephens,  in  Croft,  for 
serveral  years.  The  respondents,  in  answer  to  this,  produced  a 
certificate  from  Earl  Shilton,  acknowledging  the  father  of  Ed^ 
toard  Stephens,  Elizabeth,  his  wife,  and  Francis,  their  child,  to 
belong  to  that  parish.  The  appellants  then  proved,  that  the  fa- 
ther of  Stephens,  after  he  came  to  Croft,  under  the  certificate, 
occupied  a  nouse  and  homestead  in  Croft,  and,  at  the  same  time, 
some  land  in  Marston,  and  that  in  one  year,  while  he  was  in  the 
occupation  of  the  said  premises,  he  agisted  three  cows  for  two 
or  three  months  in  the  fields  of  his  landlord.  No  positive  con- 
tract for  the  agistment  was  proved.  The  sessions  determined  that 
the  three  cows  were  agisted  for  above  forty  days  in  the  year,  and 
that  the  average  value  of  the  agistment,  reckoned  by  the  year, 
added  to  the  value  of  the  other  tenements,  made  the  whole 
above  iOl.per  annum ;  but,  if  the  value  of  the  agistment,  taken 
only  for  the  time  that  the  cows  were  on  the  land,  were  to  be 
added,  it  would  make  the  whole  less  than  10^. — After  argument, 
Abbott  C.  J.  in  delivering  the  opinion  of  the  Court,  said,  *'  Upon 
the  authorities  there  can  be  no  doubt  that  the  facts  here  stated 
must  be  deemed  to  be  a  coming  to  settle  upon  a  tenement  of 
the  yearly  value  of  10/.,  within  the  meaning  of  the  stat.  IS  Sf  I4f 
C.  2.  c.  12.  The  only  doubt  was,  whether  a  difference  of  con- 
struction might  prevail  upon  the  certificate  act,  the  9  Sf  iO  W,  S. 
c.  11.,  which  is  expressed  in  somewhat  more  precise  terms,  viz. 
'*  bon6Jide  take  a  lease  of  a  tenement  of  the  value  of  10/."  It  is 
obvious,  however,  that  in  construing  these  words,  reference  must 
be  had  to  the  former  statute,  to  supply  the  word  "  yearly," 
which  is  wanting  in  this  statute ;  and  in  like  manner,  the  words 
of  the  second  branch  of  this  clause,  ^'  execute  some  annual  of- 
fice in  such  parish,  being  legally  placed  in  such  office,"  have  been 
construed,  with  reference  to  the  stat.  S  8f  ^  W.  Sf  M.  c.  \\.  $  6. 
to  require  a  service  of  the  office  for  an  entire  year.  Rex  v.  /n- 
habitants  of  Tittleworth,  Burr.  S.  C.  238.  No  case  has  been 
found  in  which  the  stat.  9  Sf  10  W.  3.  has  received  a  difierent  con- 
struction from  the  stat.  13  4*  14  C.  2.,  as  to  the  nature  of  the 
tenement,  or  of  the  taking  thereof.  On  the  contrary,  it  has  been 
decided,  that  a  lease  at  will  is  a  lease  within  the  certificate  act, 
Str.  502.    And  in  the  case  of  The  King  v.  Inhabitants  of  Shenston, 
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Renting  ma-  Burr.  S.  C  474.,  Ld.  Mansfield  says,  the  two  acts  are  to  be  coo- 
chinery.  fiidered    together,    being  in  pari  materia.      Order   of  sessions 

confirmed. 

A  licence  for  a  year  to  use  part  of  the  machinery  of  a  mill,  will 
not  confer  a  settlement. 
Renting  point-  Rex  V.  DodderhiU,  H.  40  G.  S.  ST.  R.  449.  2  Batty  106. 
ing  plaops  in  a  2  2Vb/.  P.  L.  22.  Removal  from  Ipdey  to  Dodderhill,  and  con- 
niill,  will  not  firmed  by  the  sessions.  The  pauper  went  in  1791  to  reside 
menf-^the  **  Dodderhill,   where  he    continued  three  years:    during  that 

pointing  places  time,  being  by  trade  a  needle-maker,  he  worked  for  W.  fVebb  in 
not  being  fixed  that  trade,  at  six  pointing  places  in  his  mill,  and  afterwards  W, 
to  Uie  floor  of  not  having,  in  general,  use  for  more  than  four  of  them,  Barnet 
the  mill.  rented  of  JVebb  two  of  the  said  pointing  places  for  more  than  ooe 

year,  at  the  yearly  rent  of  16/.,  but  Barnet  was  to  do  all  Webb'i 
work  in  preference  to  that  of  any  other  person,  although  to  do  it 
might  be  necessary  to  use  all  the  six  pointing  places ;  and  B. 
was  paid  by  the  piece  for  all  the  work  he  did  for  Webb.  No  par- 
ticular places  were  let  to  J?.,  but  by  his  contract  with  W.  be 
might  have  the  use  of  any  two  he  pleased  ;  but  work  or  no  work, 
fV.  was  entitled  to  his  rent  of  16/.  a-year  for  the  two  places. 
The  mill  belonged  to  W.  The  pointing  places  are  frames  of 
wood,  which  support  the  spindles  on  which  grinding  ston^  turn, 
which  are  moved  by  means  of  leathern  straps  communicating 
with  the  great  wheel  of  the  mill,  which  h  turned  by  water.  The 
pointing  places  are  placed  on  the  floor  of  the  room,  and  at  each 
of  them  a  man  sits ;  and  the  needless  are  pointed  by  being 
pressed  against  the  grinding  stones.  The  Court  were  of  opinion, 
that  there  was  no  pretence  for  calling  this  agreement  to  work  in 
the  mill«  the  taking  of  a  tenement, 
c.  ^  fnr  ^«JP  V.  Tardebigg,  T.  41  Geo.  S.  1  Easty  528.  2  Bott.  107.  2  NoL 
i^urin"g  P'  L.  28.  RemovS  from  Tardebigg  to  Alvechurchy  and  quashed  by 

needles,  though  the  sessions. —  Casc:  The  pauper^husband  took  three  runners  for 
they  be  screwed  scouring  needles  in  a  mill  belonging  to  Miltoard  in  Tardebi^y  and 
to  the  floor  of  ^  packeting  room  at  1*.  a  packet  for  every  packet  scoured  thereat, 
the  milL  jj^  ^^^j^  afterwards  at  different  times,  other  runners  and  anothw 

packeting  room  of  another  person.    The  runners  were  a  part  of 
the  machinery,  fixed  to  the  floor  of  the  mill  with  screws.     Wed- 
toood  (the  pauper's  husband)  and  his  family  slept  in  this  mill  for 
two  years.     One  floor  of  a  mill  will  contain  several  runners.    He 
had  "the  exclusive  right  to  the  use  of  these  runners  and  the  packet- 
ing room.     He  also  took  a  cottage  of  Milwardy  and  the  rent  was 
altogether  more  than  10/.  per  ann.  —  Per  Ld.  Kenyan  C.  J.  There 
is  no  distinguishing  this  case  from  Rex  v.  DodderhiUy  (supra*) 
A  runner  is  no  more  a  tenement  than  a  pointing  place  is  so.    ft 
might  as  well  be  said  to  be  a  taking  of  a  tenement  if  a  man  con- 
tracted to  pound  in  a  certain  mortar,  or  to  use  a  particular  giind- 
ing  stone  in  a  mill.    It  is  not  in  effect  a  taking  of  a  part  of  themiM 
as  a  tenant,  but  a  licence  to  use  a  particular  part  of  the  niadnn- 
ery  of  it  for  the  purpose  of  manufacture,  and  fbr  no  other  pw- 
pose.  —  Lawrence  J.  observed,  that  Rex  v.  Whiteekimd  {post.  470.) 
did  not  apply  here,  for  here  die  paoticular  value  of  the  ronner  « 
found,  which  is  necessary  to  be  taken  into  the  accoimt  %o  naake 
up  the  1(V.  a^year,  and  that  not  being  a  tenement  cannot  confe 
a  settlement.    That  besides,   it  was  not  ewto  itatwd  lli«t  tw 
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ruoaer  was  in  the  packeting  room  which  was  appropriated  to  the  SentLig  ma- 
pauper's  use.  *'*'"^- 

Rexv.  McUor,  H.  42  Geo.  S.  2 East,  189.  2  Bolty  108-  2  Not.  So, •standing 
P.  L.  24.  Removal  from  Bramhail,  in  the  county  of  Chfstery  to  ^„  * 
Mellory  in  the  county  of  Derby,  and  confirmed  by  the  sessions,  macbi^. 
The  pauper  being  legally  settled  at  M.  took  a  house  in  Stockport^ 
of  the  value  of  5/.  a-year ;  and  he  also  took  from  the  owner  of  a 
mill  in  S.,  worked  by  a  steam  engine,  a  standing  place  in  a  room 
for  a  cardins  machine  of  his  own,  which  was  worked  by  the  ma- 
chinery of  the  engine,  and  fastened  to  the  floor  and  the  roof  of 
the  room.  He  was  to  pay  his  landlord  20/.  a-year,  and  agreed  that 
each  should  give  the  other  three  months*  notice  to  quit.  He  had  a 
key  to  the  room,  (as  had  other  persons  using  the  room  in  a  similar 
way,)  and  the  owner  had  a  master  key.  It  was  urged  against  the 
order  of  sessions,  that  the  only  thing  let  was  the  place  in  the  room 
where  the  machine  was  to  be  nxed :  and  that  therefore  the  taking 
was  of  that  part  of  the  tenement  itself,  and  not  of  the  machinery 
itself,  as  in  former  cases.  —  But  the  Court  wer^  of  opinion,  that 
this  was  only  a  licence  to  use  the  machinery  of  the  mill,  and  not  a 
letting  of  any  part  of  the  mill  itself,  and  that  therefore  no  settle- 
ment could  be  gained  by  it. 

It  is  confidently  hoped,  that  further  litigation  on  the  nature 
of  the  tenement  necessary  to  confer  a  settlement,  may,  in  a  great 
measure,  be  prevented  by  the  provisions  of  stat.  59  Geo-  3.  c.  50.  59  G.  3.  csa 
bv  which.it  is  enacted,  that  after  «/u/y  2d,  1819.  '*  No  person  Ante,  p.  446. 
shall  acquire  a  settlement  in  any  parish  or  township  maintaining 
its  own  poor  in  England,  by  or  by  reason  of  his  or  her  dwelling 
for  forty  days  in  any  tenement  rented  by  such  person,  unless  such 
tenement  shall  consist  of  a  house  or  building  within  such  parish  or 
township,  being  a  separate  and  distinct  dwelling-house  or  building, 
or  of  land  within  such  parish  or  township,  or  of  both." 

2.  £Df  tfie  tialiie  of  tfie  tenement,  unUet  IS  8^  14  C.  2. 
c.  12.  attti  9  4*  10  W.  c.  11.  and  goto  sKucS  tialtie 
10  to  be  aticertainetif 

Where  the  same  tenement  is  taken  by  two  tenants  jointly,  see, 
post,  477.  et  seq.  how  it  affects  the  value. 

If  the  tenement  be  under  1(W.  a-year,  the  justices  upon  com-  Of  the  yesriy 
plaint  within  forty  days,  have  power  to  remove  the  person  coming  ^"*  ®^  ^^ 
there  to  reside;  if  it  be  above  1(V.  a-year,  they  have  no  power 
to  remove  him ;  and  continuing  upon  the  same  irremoveable  for 
forty  days,  he  thereby  gains  a  settlement.  Upon  which  it  is  ob- 
servable, that  the  payment  of  the  rent  can  be  no  matter  of  con- 
sideration with  regard  to  the  settlement ;  for  the  settlement  is 
obtained  before  the  rent  becomes  due :  for  the  settlement  is  not 
suspended,  as  in  the  case  of  a  hired  servant,  until  he  hath  ended 
his  year ;  but  so  soon  as  he  hath  resided  forty  days,  he  is  settled 
^thout  more ;  even  as  a  servant  hired  for  a  year  became  settled 
in  forty  days,  before  tlie  statute  of  the  8  ^  9  W»  3.  and  as  appren- 
tices are  still  settled  in  forty  days,  without  any  regard  to  serving 
out  their  time.  And  with  respect  to  what  shall  be  deemed  a 
tenement  for  l(tf.  a-year,  sufficient  to  gain  a  settlement,  it  hath 
been  adjudged  as  follows. 

^wUh  Sydenham  v.  Lamerton,    T.  3  Geo.  1.    1  Sess,  Ca.  115.  The  rent  it  not 
1  Stra.  57.  «  BoH,  129.  2  Not.  P.  L.  4-.  28.  35.     Case  specially  material,  ifihe 
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Value  ofstod  Stated :  A  person  toak  a  lease  of  a  tenement  for  ninety-nine  je3n> 
OH  a  ienemetit  determinable  on  three  lives,  and  paid  his  fine,  and  the  rent  re- 
1^  to  be  compute  served  was  but  7/.  but  the  real  value  was  IS/.  — By  the  Coun. 
eda$renL  The  quantity  of  the  rent  is  not  material,  but  the  yalut  of  the 

Ihe^Xe^  ^'^  tenement.  If  there  be  a  lease  of  land  worth  10/.  a-year,  and  a 
lol.  a-\ear.        ^"®  ^^  paid,  or  no  rent  reserved,  yet  if  the  tenement  be  worth 

10/.  a-year,  it  makes  a  settlement ;  for  the  settlement  depends  on 

the  value  of  the  tenement,  and  not  on  the  rent. 

\_Sed  vide  stat.  59  Geo.  3.  c.  50.  antCy  p.  446.] 

Ifarentof  lol.       Rex  v.  Soutkvoold,    H.  IS  Geo.  2.    2  Sess.  Ca.  198.    2  Sfra. 

l,e  given  in  con-  1127.     Burr.  S.  C.  140.     2  Bott,  131.     2  NoL  P.  L.  28.    A 

tcmplation  of     person  took  a  house  at  the  yearly  rent  of  10/.     The  landlord 

improvements      *  ,  ^  ,  i.    mj*       "^       i.»  i.  - 

by  the  landlord,  agreed  to  make  new  buildings,  which  improvements  were  never 

who  never  made.      The  house  without  the  improvements  was  worth  only 

makes  them,  6/.  \0s.  a-year. —  By  the  Court.     The  sessions  must  judge  tipoo 

and  the  house  ^1,^  f^^ts  ;  they  have  Stated  that  the  agreement  was  for  ICV.  a- 

**.  ^Ih*  much  y^^^ »  ^^'*  ^*  evidence  of  the  value,  but  the  justices  have  a  rigbt 

rent,  a  settle-  ^^  enquire  into  the  real  value,  and  they  have  expressly  stated  as  a 

ment  will  not  fact,  that  this  house  was  only  of  the  value  of  6/.  lOs.  a-year;  and 

be  gained  by  the  mere  covenant  to  build,  which  covenant  was  never  pcrfonned, 

taking  or  pay-  cannot  alter  the  case.    Therefore  it  was  adjudged  that  this  was 

ing  that  rent,  ^o  setUement. 

The  quantity  of  R^^  ^-  JVeston^  T.  14  ^  15  Geo.  2.  2  Sess>  Ca.  141-  2  Sfra.  1156. 
wock  on  a  Burr.  S.  C.  166.    1  Boit,  132.     2  Not.  P.  L.  47i    Case  specially 

tenement  doft  stated :  The  pauper  being  settled  at  Weston  took  a  farm  at  Kirtcn 
not  alter  the       ^  |q^  a-year,  which  had  been  let  at  that  rent  for  five  tnr  rix  vears 

then  last  past,  btit  befbre  that  time  was  let  at  7/.  a-year  only.  AVben 
he  first  took  and  entered  thereon,  he  was  not  of  ability  to  stock  the 
same.  Before  his  entry,  he  was  told  by  the  former  tenant,  that  his 
farm  was  too  dear.  To  which  he  answered,  that  he  did  not  regard 
the  deamess ;  for  as  it  was  10/.  a-year,  it  would  gain  him  a  settle- 
ment, and  put  an  end  to  a  dispute  there  was  between  two  tovas 
about  his  settlement ;  but  desired  the  «aid  former  tenant  to  take 
no  notice  thereof  to  any  body.—  By  the  Court.  We  are  not  to  de- 
termine the  matter  upon  the  evidence  given  to  the  sessions,  bat 
upon  facts  stated  and  adjudications  made  by  them.  Here  they 
have  stated  circumstances ;  but  they  have  not  explicitly  stated 
the  real  value,  nor  have  they  adjudged  any  frand.  The  act  re- 
quires the  renting  a  tenement  of  the  yearly  valiie  of  lOl*  Ther 
state,  that  he  did  take  a  tenement  of  10/.  a-year  at  Kirtcn.  lodeed 
they  add»  that  it  had  been  let  at  7/.  a-year  formerly.  But  it  aight 
be  then  worth  more,  or  might  have  been  afterwards  inproved; 
and  it  had  for  five  or  six  years  last  been  let  at  10/.  a-year.  Aod 
the  quantity  or  value  of  his  stock  doth  not  alter  the  value  of  tk 
tenement.  They  also  state  a  conversation  between  him  and  the 
farmer  tenant,  who  told  him  it  was  too  dear ;  to  which  be  m- 
fiweredy  that  he  did  it  to  gain  a  settleoaent.  Yet  they  de  not  ad- 
judge thai  there  was  any  fraud ;  nor  do  they  state  that  it  wis 
under  the  value  of  10/«  »-ycar,  and  the  evidenoe  father  proves  it 
to  be  of  that  value.  They  0Mut  expressly  state  that  it  is  fimdoieat, 
or  else  we  cannot  take  it  to  be  so.  And  we  must  take  the  case 
stated  to  be  the  whole  case.  Therefore  it  was  adjodgedt  that 
thereby  he  gained  a  settlement  at  Kirton. 
BMif  lsii4to  ^^  ^-  P9r&ry,  r.  X  Geo.  S.  16  JSaU,  126.  BM,  CmU.  W* 
aUtMiMMdi       2N0I.P.L.  29L     Bickard  Emmomf   ^e.   were  rfm<ifed  tnm 
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Woodiey  and  Sandford  to  /'tfWtf^.'both  in  Berks:  —  iTlie  sessions  Rmting  land  for 
confirmed  the  order.  —  The  pauper,  R,  E.,  having  been  legally  tetUng  potatoes, 
settled  in  Parley  from  Michaelmas,  1808,  to  Michael  mas  ^   1809,  ^'**ch  had  been 
occupied  a  cottacre  and  garden  in  the  liberty  of  Woodleu  and  Sand'  f "^'/^'L'  ^^  '^** 

^    J     •     *u  •  L      c    o         •        •      D     I  *  ^   o^  ^     landlord* 

ford,  m  the  parish  or  Sonntn^  m  Bsrk^,  as  tenant  from  year  to 
year,  and  which  were  of  the  annual  value  of  4/.     He  also  held  a  |^'^JJ'I„'^'^°bt 
piece  of  land  in  the  parish  of  Tilehurst  for  one  year,  from  Michael-  computed*^ 
ma%  1803  to  Michaelmas,   1809,  at  the  rent  of  6/.  10;.     It  had  higher  on  that 
been  cropped  by  the  landlord  with  clover  and  grass-seeds  previ-  Mcouat. 
ously  to  letting  thereof  to  the  pauper,  and  in  consequence  of  its 
being  so  cropped,  it  was  worth  6/.  105.  that  year,  but  had  it  not 
been  so  cropped  by  the  landlord,  it  would  have  been  worth  only 
2/.  5 J.  per  year.     The  pauper  during  the  whole  of  the  year  re* 
sided  on  his  said  cottage  and  garden  in  Woodley  and  Sandford.  •— 
Ld.  EUenborongh  C.  J.     He  occupied  a  tenement,  which  during 
that  year  was  in  fact  of  the  value  of  10/. ;  how  it  became  of  that 
value  is  immaterial :  it  might  have  happened  tbat  the  crop  was 
worth  more  in  that  year.     Both  orders  quashed. 

Rex  V.  Rinettvood,  E.  53  Geo.  3.  1  M.  4"  S.  381.  BoH,  Cent.  ISO.  Renting  land 
1  Nol.  P.  L.  Add.  xxxviii.  -^  Removal  from   ToUard  Royal  to  tZ^f'^m'ih 
Rinpoood.    Order  confirmed,   subject,  &c.    The  pauper  being  Und?orIdrrha^ 
settled  in  Ringvooed  (a)  rented  a  cottage  in  ToUard  Royal,  for  ing  previously 
which  he  paid  two  guineas  a-year,  and  he  had  the  use  of  a  yard  dug  it  for  a 
for  which  he  paid  one  pound  a-year.    Whilst  he  occupied  this  cot-  parucular  pur- 
tage  and  yara,  he  took  nearly  an  acre  of  land  in  another  parish,  ||^*  *"^  ®". 
nt  the  rent  of  eight  pounds  from  Easter  to  October  following,  for  jj  at  a  much 
planting  potatoes.     The  ground  had  been  dug  by  the  landlord  fbr  higher  rent, 
that  purpose^  and  it  would  not  have  been   let  for  more  than  Ikalf  will  confer  a 
price  if  it  had  not  been  dug.     [Ld.  EUenborongh  C.  J.  left  the  ••"lemen*. 
Court  during  the  argument.]  —  Grose  J.     The   only  question  is, 
whether  the  pauper  came  to  settle  on  a  tenement  of  the  yearly  value 
of  ten  pounds.    Looking  at  the  case,  we  find  that  he  went  to 
ToUard  Royal  with  his  ramily,  and  remded  there,  more  than  forty 
days.    As  to  the  value  of  the  tenement  which  be  occupied  during 
that  time,  it  is  expressly  stated  to  be  above  ten  pounds ;  but  it 
has  been  contended  that  the  land  which  he  rented  from  Easter  to 
October  for  planting  potatoes  might  be  worth  eight  pounds  for 
that  time,  and  yet  not  of  that  value  for  a-year.    That  propositioti 
I  do  not  iinderstand,  and  therefore  cannot  assent  to  it.  —  Le 
Blanc  J.    In  this  case  the  pauper  rented  a  cottage  in  ToUard 
Royal  at  two  guineas  a-year,  during  which  time  he  also  rented 
nearly  an  acre  of  land  in  another  parivh  from  Easter  until  October 
for  plantmg  potatoes,  at  the  rent  of  eight  pounds,  whidh  land  had 
^n  previously  dug  by  the  landlord,  and  would  not  have  been  let 


(a)  The  nninner  in  vhich  the  settlement  was  gained  in  Mingwood,  vie.  bv 
*Mting  a  tenement  in  Ringioood  6t  lOl.  jier  annum,  formed  part  of  this  ca«e,  ana 
It  w»s  meant  to  be  contended  (the  panper  having  slept  forty  nights  in  the  parish 
^  MngwooA,  whd  forty  nights  an  another  parish,  diirtBg  the  tenancy,  and  having 
^<}<r  the  last  night  but  one  of  the  tenancy  in  snch  other  parish,  and  j*aased  the  Uitt 
^ht  tf  the  tenancy  in  Ids  house  at  Ringwood,  packing  up  his  t/tings  without  going 
^obedy)  that  no  settlement  was  gained  in  RingwMd ;  but  per  Ld.  £lienborougk 
C.  J.  'Xlie  Court  wilt  t6i  enter  into  mmute  enquiries  whether  the  panper  slept 
^  AfeUteral  sense  of  Ae  word ;   what  wiH  satisfy  "pem^etawi*  h  •uAcUm, 
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LandrM^ma^  fbr  more  than  half  that  price,  if  it  had  not  been  so  dug.    All 
numf,  ic.foT     these  premises  taken  together  at  the  rent  for  which  they  were  let, 
P'^^^^J^^'      amount  to  above  the  value  of  ten  pounds.    But  the  question  is, 
R  w  RinffTTOod.  whether  we  are  to  reduce  that  value  by  taking^  the  land,  which 
^wQuu.  ^^  ^^^  ^^^  eight  pounds,  at  the  rent  for  which  it  would  have  been 
worth  to  be  let,  if  it  had  been  in  a  different  state;  or  in  other 
words,  whether  we  are  to  deduct  from  the  rent  the  value  of  the 
labour  bestowed  by  the  landl9rd  on  the  premises  before  he  let 
them.   I  think  the  Court  must  look  to  what  was  the  value  of  the  te- 
nement at  the  time  the  pauper  came  to  settle'upon  it,  without  con- 
sidering by  what  means  it  became  of  that  value.    I  agree  with  the 
gentlemen  who  have  argued  on  the  ptlier  side,  that  the  value  of  the 
tenement  increased  by  the  labour  bestowed  upon  it  after  the  let- 
ting cannot  be  ta!ken  into  the  account;  as  if  the  pauper  bad 
taken  it  at  the  rent  of  five  pounds,  and  had  bestowed  labour  upon 
it  to  tlie  amount  of  five  pounds  more,  that  would  not  have  made 
a  renting  of  ten  pounds.     But  where  the  labour  has  been  previ- 
ously bestowed  so  as  to  make  the  land  fairly  worth  the  rent  at 
the  time  it  is  taken,  the  Court  cannot  separate  the  value  of  tliat 
labour  from  that  of  the  land. —  Bayley  J.     This  is  nothing  more 
than  a  party  taking  land  in  a  high  state  of  cultivation,  which  has 
rendered  it  of  the  value  aereed  to  be  given  for  it  at  the  time  of 
the  taking.     Nor  do  I  think  that  it  would  have  been  worth  less  if 
it  had  been  taken  for  a  whole  year.     It  is  urged,  indeed,  by  the 
counsel,  that  if  the  pauper  had  taken  it  for  a  year,  he  would 
have  had  to  dig  it  himself,  and  then  it  would  have  been  of  less 
value  to  him  than  what  was  given  for  it  for  a  shorter  period; 
but  it  does  not  follow,  that  if  he  had  taken  it  for  a  year,  he  would 
necessarily  have  had  to  dig  it.    I  think,  therefore,  that  this  te- 
nement, coupled  with  tlie  other  property  amounts  to  a  tenement 
4>f  more  than  ten  pounds  a*year.  -—  Order  of  sessions  quashed. 
Rentiiigland  Rex  v.  West  Cramorey  M.  54  Geo.  3.    2  M.  Sf  S.  132.    Bott^ 

for  planting  Coni.  124.  Removal  from  the  parish  of  Mondcton  Deverdl  to 
potatoea,  whera  ^^  parish  of  West  Cramore;  Uie  Court  of  Quarter  Sessions  con- 
J^JJ^Ttotake  ^^^^  ^^®  order,  subject,  Sfc.  Case :  A  settlement  in  the  parish 
tbeUmd  of  the  ^^  ^^^  Cramore  was  proved  by  the  respondents,  subsequently  to 
landlord  ready  which  the  pauper  rented  a  house  at  Monckton  Deverdl^  of  the 
ploughed  and  yalue  of  3/.  per  annunif  and  occupied  and  resided  in  it  for  four 
"*""'*^'  '^£.  years.  During  one  year  of  his  tenancy,  he  rented  of  one  Rossiier 
wbenhe^^  iS6  lugs  of  land,  at  Monckton  Deverdl,  at  the  rate  of  9<L  per  lug, 
q^  prepared,  amounting  to  the  sum  of  5L  2«.,  for  the  purpose  of  planting 
waahddtobe'  potatoes.  He  also,  at  the  same  time,  rented  of  one  MaiA 
a  renting  of  58  lugs,  at  Hill  DevereU,  an  adjoining  parish,  at  the  same  rate  of 
landofajrearly  g^^^  p^  jyg^  amounting  to  21.  4iS.  9a.  These  rentings  together 
iiiiujtifjbr**  wno^ted  to  IQl.  6s.  9d.  The  pauper  agreed  to  take  the  land  of 
being  plonked  Rossiter  readj  ploughed  and  manured;  and  toAen  he  todk  U  tif 
and  manured     ploughing  ana  manuring  was  begun,  but  not  finished;  but  when  he 

Srthe  landlord,  entered  upon  it,  it  was  quite  prepared.  At  the  time  of  planting, 
though  wh(m  ^e  followed  Rossiter  to  plough,  and  planted  the  potatoes  himself 
irUMpioDjchkiff  ^^^^  w&e  afterwards  covered  in  by  the  plough*  The  agreement 
andmanunng  ^^^  Maish  was  similar  to  that  with  Rossiter;  and  when  the 
waa  begun,  hut  pauper  took  and  entered  Maish' ^  land,  it  was  ready  ploughed  sod 
moijmiked.        manured.    The  potatoes  were  planted  in  the  same  manner  as 

before  stated.     The  two  pieces  of  land  together,  without  being 
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ploughed  and  manured,  were  worth  about  2/.  8^.  per  annurUf  but  Land  ready  ma;' 
being  ploughed  and  manured  were  worth  what  tne  pauper  paid  "?***  i^'fi^ 
for  them.     The  pauper  took  the  two  pieces  of  land  in  the  spring  /*o"'»v;'«'«-  • 
for  hoe  crop,  and  he  planted  the  potatoes  in  May,  and  took  the   j^^  ^  w«it- 
crop  out  in  November,  Gaselee  and  Moore,  in  support  of  the  order  crmmor*. 
of  sessions,  stated,  that  this  case  had  been  reserved  before  Rex  t. 
Ringtvoody  I  M,  Sf  S.  381.  (ante,  467.)  was  decided;  but  thev  at- 
tempted to  distinguish  it  from  that  case,  because  there  the  land,  had 
been  dug  by  the  landlord  before  the  letting ;  whereas  here  it  is 
found  that  the  ploughing  and  manuring  was  not  completed  when  the 
pauper  took  the  land  of  Rossiter.     And  they  cited  the  words  of 
Le  Blanc  J.  in  Rex  v.  Ringyoood,  '*  that  the  value  of  the  tene* 
ment  increased  by  the  labour  bestowed  upon  it  after  the  letting 
cannot  be  taken  into  the  account."     And  they  said  that  this  was 
nothing  more  than  an  agreement  to  take  the  land,  and  employ  the 
landlord  to  improve  its  value.     If  instead  of  the  landlord,  the 
pauper  had  employed  labourers  for  that  purpose,  surely  it  would 
not  have  conferred  a  settlement.  —  Lord  Ellenhoroush  C.  J.     The 
pauper  agreed  to  take  a  tenement,  which  should  be  of  a  certain 
value ;   and  at  the  time  when  he  entered  on  it,  it  was  of  that 
value;   for  theploughing  and  manuring  were  then  finished. — 
Le  Blanc  J.    The  distinction  endeavoured  to  be  made  does  not 
vary  the  case ;  and  it  does  not  appear  that  any  precise  sum  was 
agreed  to  be  paid  for  the  labour.     The  observation  alluded  to 
from  Rex  ▼.  Ringxvood  must  be  taken  with  reference  to  the  case 
then  before  the  Court,  and  to  the  context  where  it  is  found, 
rather  than  as  a  general  observation  or  applicable  to  a  case  of 
this  kind.     Order  of  sessions  quashed. 

Rex  V.  Bihdale  Kirkham,    in  the  north   riding  of  the  county  Evidence  may 
of  York,    T.  16  Geo,  S.    2  Bott,  137-     2  NoL   P.  L.    28.  29.  ^i^Torethin 
Thomas   Wilson  went  from  the  parish  of  Bilsdale  Kirkham  to  commeiwurate 
Bilsdtde  fVestside,  and  there  married  Sarah  the  pauper,  who  then  with  the  rent 
rented  a  tenement  of  4/.  a-year,  and  he  occupied  the  said  tene-  paid, 
ment  with  her  during  his  life.     He  afterwards  died,  leaving  the 
said  Sarah  the  pauper.    Evidence  was  offered  to  prove  this  tene- 
ment at  the  time  the  man  occupied  it  with  his  wife  was  worth  15/. 
a-year,  though  let  at  no  more  Uian  4/. — But  the  sessions  rejected 
this  evidence,  and  determined  on  the  rent  actually  reserved; 
which  being  under  10/.  a-year,  they  adjudged  that  the  pauper  was 
not  settled  m  the  parish  of  Bilsdale  Weststde  by  renting  such  tene- 
ment. —  By  Ld.  Mansfield  C.  J.    The  justices  have  done  wrong, 
in  not  receiving  the  evidence  of  the  value  of  the  tenement  beyond 
the  rent  paid.     Every  lease  from  year  to  year  begins  afresh  every 
year,  ana  is  in  point  of  law  a  new  demise.    If  the  tenement  was 
of  the  value  of  \QL  a-year  any  year  duringthe  man's  occupation 
of  it,  he  will  thereby  gain  a  settlement.    The  case  was  sent  back 
to  the  sessions  to  receive  evidence  of  the  value.    Which  being 
certified  as  above,  the  Court  held  it  a  good  settlement. 

Rex  V.  North  Bedbum,  E.  24  Geo.  3.     Cald.  452.     2  BoH,  96.  The  special 
2  ATo/.  P.  L.  31.  82.     Removal  from  Quarrington  to  North  Bed-  caw  must  de- 
^vm,  and  confirmed  by  the  sessions.    The  material  part  of  the  !^®i^  "*' 
c«e  stated,  was  an  agreement  between  the  pauper  and  certain  other  i^nemenL* 
persons,  by  which  they  agreed  to  let  to  the  pau^r  at  a  certain 
^'^t  a  landsale  colUery,  which  imported,  (as  was  stated  by  the 
^^ounsely)  the  taking  of  a  right  to  get  coals  from  a  certain  pit,  and 
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Fumkhed^rwxm^  al«o  the  luing  of  a  quantity  of  machinery  (personal  chattel*) 
Poit'tnndmUi,  belonging  to  3ie  colliery. — But  per  JVilles  J.  We  cannot  take 
4:e.  notice  of  the  meaning  attributed  to  the  term,  landsale  colliery, 

and  said  to  be  so  understood  in  the  North  by  the  trade,  unless  it 

were  so  stated  to  us.     Orders  confirmed. 
A  furnished  Rex  v.  Whilechapely  H.  26  Geo.  3.     2  Bott,  96.     2  AW.  P.  L. 

reomwiihfiro  32.  4- 1.  42.  Removal  from  SU  Mary  Whitechapel  to  IVeMham^ 
and  candle,         ^^^   quashed   by   the   sessions.     The   pauper's  husband  (Peter 

gross,  is  a  tene-  till  his  death ;  he  also  hired  a  room  at  a  victualling  house  in  W. 
ment!  and  the  at  3*.  a-weck,  to  be  made  use  of,  and  which  was  used  as  an  office 
sessions  should  ©r  place  for  the  justices  to  meet  and  transact  the  parish  and  other 
find  the  value  pubij^  business.  The  room  was  furnished  with  chairs  and  Ubles 
disfilKt  from '*  and  the  landlord  was  to  find  firing.  And  the  landlord  was  to  have 
that  of  the  the  use  of  the  room  when  AUam  did  not  want  it.     AUam  had  the 

tenement.  key,  and  might  have  locked  it  if  he  would,  but  did  not*     AUam 

alone  had  the  concern  of  and  paid  for  the  room. —  BtdUrJ* 

There  is  nothing  found  as  to  the  value  of  the  fire  and  furniture, 

and  all  we  can  say  is,  that  he  has  rented  a  tenement  of  1(M. 

a-year.     Order  quashed. 

If  a  chattel  (as        Bex  v.  Londonthorpe,  T.  35  Geo,  3..    6  T.  R.  377.    2  Bctt,  140. 

a  post  wind-       2  AW.  P.  L,  SU    John  Ingram  took  a  tenement  of  6/.  a-year,  and 

mill)  be  placed    rented  a  piece  of  waste  ground  at  the  yearly  rent  of  10*.  6d,,  on 

IhTuIim  *its     "^^^^^  ^^  ^^^  ^^^®  privilege  of  building  a  post  windmill.     This  he 

value  cannot  be  ^*^  ®^  ^^^  expence  of  \20ln    The  mill  was  constructed  on  cross 

added  to  the       traces,  laid  upon  brick  pillars,  but  not  attached  or  a£xed  thereto, 

rent  of  the  land,  which  is  the  usual  mode  of  building  mills  of  that  nature.    The 

mill  was  considered  as  the  property  of  the  tenant.     He  let  it  to 
one  «/.  at  the  annual  rent  of  9/.^  and  during  thai  time  resided  in 
the  said  tenement  at  the  rent  of  6L    The  pauper  sold  the  mill 
afterwards  as  a  chattel  interest.  ^  Per  Lord  Kenyon  C.  J.    There 
is  no  doubt  but  that  tlie  taking  of  ai  windmill  attached  to  the 
ground  of  tlie  value  of  10/.  a-year,  will  confer  a  settlement;  a 
Pracipe  wiil  lie  for  such  a  wipdmiil.     The  taking  of  a  rabbil 
warren  was  also  held  to  give  a  settlement,  becausie  it  was  a  tene- 
ment ;  and  so  in  the  case  of  the  landsale  colliery.    But  this  wind- 
mill, as  described  in  the  case,  is  nothing  but  a  chattel.     And  if  ia 
Suestions  of  this  kind  we  were  merely  to  consider  tb^  ability  of 
le  pauper,  without  at  the  same  time  considering  whether  he 
rented  a  tenement,  we  should  abandon  the  statute  altogether,  and 
the  decisions  upon  it.    It  might  as  well  be  said,  that  an  iron  malt 
mill  would  give  a  settlement*    This  post  windmill  was  the  sole 
property  of  the  tenant  himself,  and  it  was  not  fixed  in  the  gpround, 
but  detached  from  it.    But  in  order  to  confer  a  settlement  it 
should  be  so  connected  with  the  land  as,  in  l^gal  Gonteaiplation» 
to  fall  within  the  description  of  a  tenement. 
It  IS  net  snffl-        Rejn  v.  Hellinjrly,  J.  4ii^  Geo.  3.    10  FsUsU  «.    BoU,  Cont.  127. 
eientif  tlie         Removal  from  Hdiinglti  to  BrigkUtetvis^^me ;  and.  quashed  by  the 
tenement  onlj     sessions* —  Case :  The  pauper's  husband  hired  9k  house  at  BriMon 
prodiu^  more     ^xy  the  week,  paying  four  sJiillings  a-weekfop  the  seme,  which  house 
anmim  when      ^  ^  continued  to  occupy  and  sleep  in«    The  housi^.  so  hired  and 
kt  by  the  week,  occupied  by  him  is  at  all  times  of  the  year  of  the  vahie  of  4t. 

a-week  if  taken  by  the  week ;  bi;^  is  not  of  the  value  of  ^02.  jper 
annum  it*  taken  by  the  year. — By  Lord  SUtmionnigh  C*  iX*  The 
wprds  of  the  st|^^(e  enables  the  ju^ticee  t^  iremoY*.  ioy  pflnon  wh» 
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*<  shall  come  to  settle  in  any  tenement  under  the  yearly  value  JJowtheanunal 

of  10/. ;"  that  is,  upon  a  tenement^  the  value  of  which  is  to  be  •^"^  *haU  he 

estimaXed  by  its  anmual  value,  io  be  let  hij  the  year,  at  the  time  <»"V»w<«^. 

of  the  parties  coming  to  settle  lipon  it.    It  need  not  in  fact  be  let 

for  a  whole  year ;  u  may  be  let  only  by  the  week  or  the  day. 

But  those  lettings  are  only  media  for  ascertaining  the  yearly  value 

if  Dothing  ^pear  to  the  contrary.    But  when  it  13  expressly  found 

that  the  tenement  was  not  of  the  value  of  10/.  a-year  to  be  taken 

hy  the  year,  it  is  impossible  for  any  reasoning  to  make  the  matter 

more  clear.     The  statute*  speaking  of  yearly  value,  means  the 

value  of  the  tenement  to  be  let  by  the  year. 

Rex  V.  Framlingkam,  T.  IS  Geo.  3.     Burr.  S.  C.  748.     2  Bott,   a  contract  vi 
135.     2  NoL  P.L.  28.     S."  Churchyard  contracted  with  S.  Hayle  renting  at  lol, 
to  hire  of  liim  a  public-hotLse,  &c.  at  the  rent  of  10/.  per  annunif  per «""""». tit i 
Hayle  to  pay  all  parish  rates  and  charges.    And  by  Ld.  Manxfield  |„      n^r^" 
C  J.  and  the  Court,  this  was  a  good  taking  a  lease  of  a  tenement  taxe2*iragood 
of  the  yearly  value  of  10/.  within  the  intention  and  meaning  of  the  uking  of  a 
act  of  parliament.     //  turns  upon  the  credit  given  the  person;  now  tenement  of 
here  credit  is  given  to  this  man  for  10/.  a-]jear.     He  contracted  ****  proper 
for  it  at  that  rent,  and  he  paid  that  rent  to  his  landlord  for  it.     It  the  ttaTutl"* 
was  a  real  and  bomtjlde  taking  a  tenement  of  that  yearly  value. 

Rex  v.  St.  Paul's  Deptford,  H.  51  Geo.  3.    13  Easty  320.   Bott, 
Cont.  128.     2  NoL  P.JL  29.     Richard  Rice  was  removed  from 
St.  Paul's  Deptford  in  the  county  of  Kenty  to  Greenwich.     The 
sessions    quashed    the    order,    subject,   &c.  —  Case :    Richard 
Rice  the  pauper  at  Christmas  1807,  rented  a  tenement  of  E. 
Burford  in  Greenxoichy  and   resided   upon   it   more   than   forty 
days,  under  an  agreement  by  which  it  was  stipulated  that  he 
should  pay  10/.  by  the  year  to  Burford  for  the  said  tenement^ 
^at  Burford  shouul  pay  all  taxes,  rates,  and  charges  whatsoever, 
which  he  did.  The  sessions  were  of  opinion  that  if  the  taxes,  rates, 
and  charges,  usually  deemed  tenant's  taxes,  are  to  be  deducted 
from  the  10/.,  which  the  tenant  agreed  to  pay  to  the  landlord,  the 
caid  tenement  was  not  of  the  annual  value  of  10/.,  but  if  those 
taxes  are  not  to  be  deducted  the  said  tenement  was  of  the  value 
of  10/.     In   support  of  the  order.  Rex  v.  Framlin^ham,  (supra,) 
was  admitted  to  be  directly  in  point,  but  it  was  said  that  it  was 
decided  in  the  absence  of  Ld.  Mansfieldy  and  at  a  time  when-  the 
Court  leant  much  in  favour  of  settlements,  but  of  late  they  have  in 
all  cases  of  doubt  resorted  to  the  words  of  the  act  of  parliament ; 
and  here  it  is  clear,  that  if  the  landlord  be  to  pay  all  the  tenant's 
«^tes  and  taxes  out  of  the  10/.  annual  rent  reserved,  the  yearly 
value  of  the   tenement   cannot   be   so  much  as  10/.,  which  is 
necesjsary  to   confer  a  settlement  by  the  words  of  the  statute 
(13  Sf  14  Car.  2.  c.  12.) — Lord  Ellenborough  C.  J.      It  having 
^?en  settled  nearly  forty  years  ago  that  the  rent  reserved  (all 
fraud  apart)  is  to  be  taken  as  the  criterion  of  the  value  of  the 
teneinent  without  reference  to  the  payment  of  the  rates  and  taxea 
by  the  landlord,  we  are  not  now  at  liberty  to  disturb  that  decision 
upon  any  speculative  opinion.    The  tenant  may  be  said  to  obtain 
credit  for  a  tenement,  in  one  sense,  of  the  yearly  value  of  10/^  and 
^  cannot  say  that  the  former  decision  is  so  directly  against  the 
'^ords  of  the  act  as  necessarily  to  be  wrong. — Grose  J.    It  is 
better  stare  decisis.    The  very  case  has  been  already  deter- 
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Of  divided  tent-  mined.  —  Le  Blanc  J.     If  we  were  to  decide  against  the  fonner 
metuu  ^Qg3  ]t  would  let  in  the  deduction  from  the  amount  of  the  rent 

reserved  of  every  payment  to  be  made  by  the  landlord,  which 

might  have  been  thrown  upon  the  tenant. — The  rule  being  settled 

otherwise  it  is  better  to  abide  by  it.  —  Order  of  sessions  quashed. 

It  is  a  subject  of  congratulation  to  the  magistracy,  that  the 

substitution  of  a  bona  fide  rent  actually  paid  in  lieu  of  annual 

value,  in  this  branch  oi*  the  law  of  settlement,  by  reducing  the 

question  to  a  simple  matter  of  fact,  will  in  future  relieve  them 

(at  least  by  degrees)  from  the  irksome  duty  of  attending  to  the 

conflicting   testimony  of   advocating  surveyors  and   interested 

witnesses. 

59  G.5.  c.  .50.        By  Stat.  59  Geo.  3.  c.  50.  it  is  enacted,  that  from  and  after  July 

Ante,  p.  445.      gj^  1819,  no  settlement  shall  be  gained,  unless  the  tenement  shall 

have  been  bona  fide  '*  hired  at  and  for  the  sum  of  10/.  a-year, 
and  unless  the  rent  for  the  same  be  actually  paid  for  one  whole 
year  at  the  least." 

3.  £)f  rnM»^  tenement^. 

Need  noi  be  As  to  vohether  it  shall  be  one  entire  tenement  f   It  hath  been  ad- 

one  entif*  ten*-  judged  as  follows  : 

""***•  North  Nibley  v.   Wotton-under-Edge  M.    1  Geo.    I.   SelLS^ 

Rem.  86.  1  Sezs.  Ca.  73.  Fol.  79.  2  Botty  115.  2  Nol.  P.  L 
25.  A  person  rented  an  alehouse  from  Lady-day  to  Ladv-datfy 
for  6/.  a-year;  and  in  May  following  rented  a  piece  oi  laud 
of  the  yearly  value  of  SI.  to  the  following  Lady-day,  at  5/.  lOs. 
after  holding  the  same  about  two  months,  he  ran  away.  It  was  held, 
that  it  was  not  necessary  the  tenement  should  be  rented  of  one 
person ;  though  it  be  rented  of  several,  yet  in  him  it  is  but 
one,  and  the  statute  is  satisfied,  he  being  of  ability  to  be  trusted 
with  a  tenement  of  10/.  a-year. 

So  also  in  Rex  v.  St.  Margaret,  Fish-street- Hill,  H.  II  Geo.  3. 
Burr.  S.  C.  677.  2Bott,  120.  2  Nol.  P.  L.  10.  It  was  held  that 
the  renting  of  one  person  a  stable  at  21.  lOs.  a  quarter,  and  of 
another  a  tenement  of  61.  a-year,  would  gain  a  settlement. 

Furthermore :  It  is  to  be  considered.     How  far  the  same  tene- 
ment, but  lying  in  different  parishes,   shall  gain  a   settlement: 
A  tenement,       As  to  which  it  nath  been  adjudged  as  follows : 
lying  part  in  South  Sydenham,  v.  Lamerton,  T.  3  Geo.  I.   1  Stra.  57.  1  Sess. 

onepwiib.iuid  Q^^  115^  Fol.  SI.  2Bott,l\5.  2  Nol.  p.  L.  25.  A  person  rented 
piirish"wurmin  *  tenement  of  IQ/.  a-year,  being  one  entire  tenement,  but  lying 
« settlement.  ^  two  parishes.  The  question  was,  whether  this  gained  a  set- 
tlement ?  —  By  the  Court :  If  the  tenement  be  entire,  though 
the  lands  be  in  different  parishes,  it  seems  to  be  a  settlement 
in  that  parish  where  the  nouse  is ;  otherwise,  where  the  tene- 
ments are  distinct,  and  lie  in  different  parishes,  as  if  a  tenement 
of  8/.  lie  in  one  parish,  and  a  tenement  of  3/.  in  another. 

But  the  question  in  this  case  only  was,  whether  one  and  the 
same  tenement,  and  not  whether  two  distinct  tenements,  of  the 
yearly  value  of  lOl.  but  lying  in  different  parishes,  shall  gain 
a  settlement  ?  So  that  the  determination  in  this  case,  as  to  this 
latter  point,  was  extra-judicfal.  And  the  reason  given  by  the 
Court  m  this  case  doth  extend  as  well  to  different  tenements, 
as  to  one  entire  tenement,  vix.  The  mischief  recited  by  *^ 
statute,  and  intended  to  be  prcyented,  is  the  vagrancy  of  poor 
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persons,  who  used  to  come  into   parishes  where  there  was  the  Tenementi  lying 
best  stock;  and   the  statute   describes  who    are   intended  by  ind^erempa- 
those  poor,  namely,  such  persons  who  are  not  capable  of  hir-  ^'^'^ 
iog  a  tenement  of  1(V.   a-year.      Now  the  man's  sufficiency  is 
not  the  less,  because  6/.  a-year,  part  of  the  tenement,  is  m  a 
different  parish.     There   are   considerable  farmers  who  do  not 
rent  10/.   a-year  in  any  one  parish;    and   it  would   be  hard  to 
adjudge  that  therefore  they  gain  no  settlement. 

EUted  V.  HoUibouniej  M.  8  Geo.  2.  2  Sess.  Ca.  ISO.  2  Stra 
849.  2  Botty  1 16.  2  Nol.  P.  L.  25.  The  case  was  this ;  A  per- 
son rented  a  tenement,  consisting  of  a  farm-house  and  lands  of 
12/.  105.  a-year ;  which  house  and  land  lay  contiguous,  and  had 
been  usually  letten  together,  and  occupied  by  the  same  person, 
bat  the  house  and  so  much  of  the  land  as  together  amounted  to 
9/.  a-year,  lay  in  one  parish,  and  3/.  lOs.  in  another  parish. 
By  the  Court :  This  was  held  to  be  a  settlement,  on  the  autho- 
rity of  South  Sydenham  v.  Lamerton,  antey  p.  472. 

Farther  yet ;  it  remains  to  be  considered,   how  far  txvo  dis'  Different  ten*. 
tinct  tenementSy  one  being  in  one  parish,  and  another  being  in  ments  and 
another  parish^    shall   be  deemed  a   sufficient  tenement  within  l?[*°**"^i^ 
the  act,  whereby  to   gain    a  settlement:    For  although  in  the  ^[ugivra»rt- 
case  of    South    Si/denham   y.   Lamerton    aforesaid,    the   Court  Uemrat. 
seemed  to  be  of  opinion   that  two  such  tenements  would  not 
gain  a  settlement ;  yet  that  (as  hath  been  observed)  was  not  the 
point  in  question.     And  in  the  case  of 

Rex  V.  Sandwich,  T.  8  Geo.  2.      Burr.  S.  C.  44.      2  BoU, 
117.    2NoL  P.L.26.     It  was  resolved  as  follows:     A  person 
rented  a  house  in  Studland  at  SOs.  a-year.     After  he  had  lived 
in  it  about  two  years,  he  took  lands  in  Langton  of  12/.  a-year,  on 
which  there  was  no  house ;  and  occupied  the  said  lands  two  years : 
all  which  time  he  inhabited  in  and  rented  also  the  said  house  in 
Studland.'^By  the  Court :  It  hath  been  a  question,  whether  two 
distinct  tenements  taken  at  different  times  (where  neither  of  them 
alone  amoimted  to  10/.  a-year  in  value)  should  make  a  settle- 
ment?   But  It  is  now  settled  that  it  does.    And  it  is  the  same 
thing  whether  the  taking  were  distinct  or  entire,  or  in  one  parish 
or  two  parishes.  The  settlement  is  in  the  parish  where  he  lives  (a),  ^a)  See  Rex  v. 
The  ground  of  these  resolutions  is  the  ability  to  rent  a  tenement  '"twell,  post, 
of  such  a  value ;  which  excludes  the  presumption  of  his  being  ^^' 
likely  to  become  chargeable  to  the  parish. 

St.  Lawrence  v.  St.  Maurice,  both  in  Winchester,  E.  8  Geo.  8. 
Burr.  S.  C.  588.  2  Bott,  1 19.  Richard  Gradidge,  husband  of 
the  pauper,  rented  a  tenement  of  one  Henry  Wame,  in  the  pa- 
rish of  Hursley,  for  a  year  from  Lady'-day,  at  8/.  lOf.  a-year,  but 
resided  therein  five  or  six  weeks  only,  and  then  quitted  it,  and 
tendered  the  key  to  the  said  Henry  Wame,  which  Wame  refused 
to  accept,  whereupon  Gradidge  left  it  with  a  neighbour,  before 
Midsummer^day  then  next,  for  the  said  Wame  to  take  it  when  he 
thought  proper.  On  the  said  Mtdsummer^'day,  Gradidge  took  a 
tenement  in  the  parish  of  St.  Maurice,  at  the  rent  of  ^.  a-year ; 
and  on  the  same  day  entered  into  possession  thereof,  and  resided 
thereon  above  forty  days,  before  the  key  in  Hursley  was  received 
by  the  said  Wame,  who  did  not  accept  it  till  the  16th  of  August 
following.  It  was  objected,  that  although  it  be  settled,  that  if  a 
a  person  rents  a  tenement  in  two  different  parishe^^  amounting  to 
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Tenements  l^ing  10/.  a*year  in  the  whole,  he  shall  gain  a  settlement  in  that  of  the 
in  different  two  parishes  in  which  he  resides ;  yet  still,  in  order  to  gain  a  set- 
paru/iet.  tleiDcnt,  he  ought  to  be  the  joint  occupier  of  both  tenements 

within  the  same  period :  Whereas  here»  the  first  contract  was  dis- 
solved from  Midsummer  at  least,  if  not  sooner.     The  landlord 
took  back  the  key  on  the  16th  of  Augusty  which  relates  back  to 
the  abandonment  some  time  before  Midsummer.  —  But  bv  the 
Court :  Here  is  a  contract  for  a  year  in  Hursley  not  dissolved ; 
nor  could  it  be  dissolved :    The  landlord  refused  to  accept  the 
key  :  And  he  did  not  receive  it  at  last  till  the  middle  of  August^ 
which  was  more  than  forty  days  after  hiring  the  second  tene- 
ment. 
Liring  upon  a        R^x  V.   Fillongley,   M.   "iTJ  Geo.  3.      1  T.  R.  458,      2  BoU, 
ihe^v^rrJof        ^^^'     2  NoLF.L.SS.      Two   justices  removed  Mary   Watson 
lOl.Vyear  widow,  and  her  five  children,  from  Bedworth  to  Fillongley.    The 

although  a  part  se&sious  confirmed  the  order,  and  stated  the  following  Case ;  That 
thertof  is  given  Jolm  Watson^  late  husband  of  the  pauper,  rented  a  farm  of  40/. 
out  of  charity,  a-year  at  FUlonglcy,  and  being  distrained  on  for  rent,  bis  brother 
and  IS  in  an-  purchased  for  him  out  of  the  distress  two  cows  and  three  sheep, 
gains  a'settte-  with  which  he  CLme  to  Bedwurih  about  Lad^'datf^  1783,  where 
ment.  he  took  a  house  and  land  of  8/.  a-year  rent,  and  resided  thereon 

about  three   years ;  during  which  time  the  rent  was  paid  thus, 
{yiz.)  tlie  first  half  year  by  himself,  the  second  half  year  by  the 

garish  of  Fillongley^  the  third  half*  year  by  himself,  and  the  fourth 
y  distress:  Tliat  about  the  said  Lady-day,  1783,  Thomas  Wat* 
soTii  in  a  conversation  with  his  brother  John  Watson^  concerning 
his  family  and  poverty,  said^  *'  I  am  sorry  for  your  fiunily,  and 
therefore  I  will  give  you  a  close  in  Asiley  (an  adjouung  parish) 
containing  "  about  four  acres,  to  enjoy  as  long  as  I  please,  and 
to  take  it  again  when  I  please,  and  you  shall  pay  nothing  for  it  \ 
John  enjoyed  the  said  close,  which  was  worth  2/L  lOtf.  a-year,  for 
three  years,  during  which  time  his  brother  Thomas  paid  both  the 
land-tax  and  poor-rates  for  ihe  same;  and  all  the  tillage  was  done 
by  the  servants  and  horses  of  Thomas^  and  they  also  got  in  the 
harvest :  That  one  year  the  said  close  was  sown  with  Jokmi 
wheat,  procured  by  the  gleanings  of  his  fanoily  ;  and  in  the  last 
year  the  same  was  sown  with  Thomases  corn,  at  whose  expence 
the  crops  of  the  said  com  were  carried  to  John&  houae :  That 
the  cattle  of  Thomas  were  never  put  into  the  said  cioae,  except 
for  tilling  the  land ;  but  that  the  cattle  of  John  vi^ere  upoo  the 
said  close  during  the  time  he  so  enjoyed  it.  —  Ashhurst  J* 
In  all  cases  upon  settlement  law,  it  is  the  safest  viray  to  ad- 
here to  the  tifords  of  the  act;  now  taking  it  upon  the  words, 
nothing  can  be  more  clear ;  they  are  ''  that  it  shall  and  niaj 
be  lawful,  upon  complaint  made  by  the  churchwardens,  &c. 
within  forty  days  after  any  person  or  persons  coming  to  teUls 
as  aforesaid  in  any  tenemerd  under  ihe  yearly  value  of  lOJ.  /» 
any  two  justices,  &c.  of  the  division  where  any  person  or  per- 
sons that  are  likely  ta  be  chargeable  to  the  parish  ahall  goob 
to  inhabit,  by  warrant  to  remoi e,  &q."  The  act  does  not  <ajf 
anj  thing  about  ability ;  that  is  not  the  criterioHm  And  if  ths 
party  come  to  reside  upon  a  teoeio^eftt.  of  104-  a-year,  he  caa^ 
not  be  removed,  and  then  he  gams  «  setUement  by  forty  days 
restdenee.  But  if  ability,  or  >ath^  confidence,  were  U>  ht 
taken  into  «oaaidarationL  «c«osding  to   tha.  «ase  reported  io 
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Sirai^e;  ret  if  a  man  have  sufficie^i  credit  and  confidence  re-  JThireapmiof 
posed  in  him  by  another,  as  to  be  trusted  with  a  tenement  of  ^^  terununi  u 
10/.  a-year  value,  even  <nU  of  charity^  it  is  sufficient  to  answer  J^^^y^^cAoV^V 
the  intent  of  the  statute,  because  such  an  one  is  not  likely  to  {l^g  t^Jiord, 
become  chargeable.     Therefore,  neither  upon  the  words*  nor  the 
meaoiag  of  the  act,  was  this  man  removable,  and  so  he  gained  a 
settlement.  —  BuUer  J.    It  is  admitted  that  this  is  the  first  case 
which  has  come  directly  before  the  Court  for  a  construction  on 
this  part  of  the  statute.     Now  the  words  of  the  act  cannot  ad- 
mit of  a  doubt.     They  only  speak  of  persons  coming  to  seitle  in  a 
tenement  of  10/.  a-year,  who  cannot  be  removed.     As  to  the 
question  of  fraud,  I  feel  no  force  in  that,  because  that  question  is 
o^n  to  the  sessions  in  every  case  as  it  arises.    Besides,  it  is  the 
peculiar  jurisdiction  of  tlie  justices,  and  not  of  this  Court,  to 
say,  whether  the  particular  case  be  fraudulent  or  not ;  if  they  do 
not  adjndge  it  to  be  fraudulent,  it  is  not  competent  for  this  Court 
to  say  that  it  is.     I  doubt  whether  in  this  case  the  order  of  ses- 
fiioos  might  not  be  founded  on  the  idea,  that  it  was  Jraudtdent. 
If  tliey  had  said  so,  we  should  not  have  diHered  from  them  ;  but 
they  have  not  found  it  so.     Next,  as  to  the  question  of  ability  : 
It  seems  to  me  that  this  idea  is  founded  chiefiy  on  the  words  of 
South  Sydenham  v.  Lamerton^  (antcy  472.)  but  the  words,  if  atten* 
tively  considered,  will  not  warrant  the  construction  put  upon  them; 
for  the  credit  which  he  has  is  only  for  the  rent  he  has  to  pay,  but 
that  is  only  as  between  him  and  the  landlord  ;  the  credit  is  given 
by  the  landlord.    lid.  C.  J.  Parker  first  says,   **  If  a  man  hires  a 
house  at  a  small  rent,  and  pays  a  fine,  yet  if  tlie  bouse  is  worth 
10/.  per  annujttt  it  makes  a  settlement,  for  the  settlement  depends 
on  tbe  value  o£  the  tenement,  not  on  the  rent.**    Then  indeed  he 
uses  these  wihkIs,  *'  the  reason  of  this  statute  is  this ;  that  a  man 
who  is  intrusted  with  a  tenement  worth  10/.  a-year,  is  of  such 
credit,  and  must  have  such  a  stock,  as  makes  him  not  likely  to 
become  chargeable  to  the  parish."  —  Eyre  J.  took  it  to  be  within 
the  Ictt^  and  intent  of  tne  law,  "  that  a  man  who  is  capable  of 
renting  a  tenement  of  10/.  a-year  should  be  settled  in  that  parish.'* 
It  is  clear  that  they  applied  this  reasoning  to  the  persons  men- 
tioned in  the.  former  part  of  the  act,  to  shew  that  that  case  did 
not  come  within  the  description :  And  this  is  put  out  of  doubt  by 
what  Pratt  J.  says :  <*  The  mischief  recited  by  the  statute  and  m* 
tended  tp  be  prevented,  is  vagrancy  of  poor  persons  who  used  to 
come  into  parishes  where  there  was  the  best  stock ;  and  the  sta* 
tute  describes  who  are  intended  by  those  poor,  {viz,)  such  persons 
fli  are  not  capable  of  hiring  a  tenement  of  10/.  a-year^     Now  it 
is  material  to  consider,  what  was  the  case  on  which  the  Court 
'>vcrc  then  speaking ;  thf  y  were  speaking  of  a  case  where  the 
taking  was  of  vnore  than   10/.  per  annum^  therefore  these  expres- 
sions only  relate  to  cases  of  above  10/.  per  annuan  and  are  to  be 
applied  to  the  cafic  then  before  them,  and  are  not  applicable  to 
aay  case^  where  the  renting  is  not  more  than  10/.  per  anntink.  This 
is  more  decisive  on  account  c^  what  is  said  in  the  conclusion  of 
the  case;   where   describing  the  poor  persons  whom  the  act 
intenc^d  to  exclude  from  gaining    settleiaents,  Pratt  J.  says, 
''  such  persons  as  are  not  capable  of  hiring  a  tenemuent  of  10/» 
a-year."    There  are  no  sudi  words  in  the  act ;  but  if  we  have 
roeourse  |o  tha  preamblei  it  speakt  of  rogues  and  vagrants,  an4 
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persons  who  are  burthensome  to  the  parish :  These  therefore  are 
the  persons  of  whom  the  statute  speaks  as  likely  to  become 
chargeable,  and  therefore  the  expressions  in  that  case  are  only  to 
be  considered  as  particular  instances  of  persons  who,  from  their 
situation  in  life  xoere  not  likely  to  Jail  within  the  description  of 
persons  in  the  preamble  of  the  act.  But  one  who  is  settled  on  a 
tenement  of  10/.  a-year  is  not  within  the  act.  It  has  been  con- 
tended, that  the  pauper  never  had  the  tenement ;  but  it  is  impos- 
sible for  us  to  say  so,  afler  the  justices  have  stated  that  he  had  it 
under  an  agreement,  which  made  him  a  tenant  at  will ;  for  what  is 
CO  become  of  the  estate  after  he  had  sown  it  with  com  ?  Its 
being  sained  by  gleaning  is  not  material ;  for  supposing  he  bad 
stolen  It,  it  would  have  been  just  the  same ;  he  would  have  been 
entitled  to  the  growing  crop  :  He  was  then  in  possession  of  a  tene- 
ment  of  10/.  a-year,  and  could  not  have  been  turned  out  by  bis 
brother,  therefore  this  is  a  sufficient  taking  of  a  tenement  withm 
the  statute.  —  Order  of  sessions  quashed,  (a) 

Rex  v.  South  Bemfieet,  H.  S3  Geo.  S.  1  M.  Sf  S.  154.  Bolt, 
ConL  126.  2  NoL  P.  L.  47.  Removal  from  Fobbing  to  South 
Bemfleety  both  in  the  county  of  Essex,  The  sessions,  on  ap- 
peal, confirmed  the  order,  subject,  &c.  —  Case  :  The  pauper, 
Henri/ .  Bretoitty  being  legally  settled  in  South  Bemfieety  left 
that  parish  and  went  to  Fobbing^  where  he  rented  and  lived 
forty  days  in  a  house  of  the  value  of  eight  guineas  per  annumy 
havmg  previously  to  and  at  the  time  of  his  quitting  §ouih  Bern- 
Jleety  and  during  his  residence  in  Fobbing^  and  when  the  order 
of  removal  was  made,  a  freehold  estate  in  SoiiM  Bemfiedy 
which  he  had  let  at  the  rent  of  2/.  \0s.  per  annum*  —  Ld.  Men- 
borouph  C.  J.  This  can  never  be  called  an  occupation  of  a  free- 
hold mterest,  where  there  was  no  occupation  in  fact,  it  being 
leased  out  to  another,  and  without  some  occupation  the  pauper 
cannot  gain  a  settlement.  The  cases  have  already  cone  fv 
enough ;  the  mode  of  reasoning  adopted  to  day-would  go  to 
shew  that  having  any  interest  whatsoever  was  an  occupation,  and 
if  pushed  a  little  farther  would  take  in  property  in  the  Fimds.  — 
Le  Blanc  J.  The  words  of  the  statute  are  '*  come  to  settle  in 
any  tenements*  which  have  been  sufficiently  departed  from  al- 
ready, when  it  was  decided,  that  if  a  person  take  a  tenement  of 
the  value  of  \Ql.  a-year,  and  underlet  a  part,  he  will  thereby 
gain  a  settlement ;  but  the  ground: of  that  decision  was,  that  he 
had  credit  to  be  trusted  with  10/.  a-year.  Here,  however,  die 
pauper  had  only  credit  for  a  less  sum  than  IM.  a-year,  viz*  eight 
guineas  a-year.  But  it  is  said  he  had  property  of  his  own  else- 
where :  of  that,  however,  he  was  not  the  t>ccupier ;  but  an  in- 
genious argument  is  raised  from  what  fell  from  the  Court  io 
other  cases,  to  shew  that  the  principle  of  those  cases  is  appli* 
cable  to  this,  where  he  never  occupied  to  the  value  of  1(V« 
a-year,  because  it  is  said  that  he  was  not  likdy  to  be  charge- 
able, but  it  is  sufficient  to  say,  that  those  cases  are  not  like  the 
present,  and  that  there  is  no  case  which  seems  to  have  gone  the 
length  contended  for. —  Bayley  J.  According  to  the  argument,  i( 
a  person  having  property  ot  his  own  of  5/.  a-year  value  in  Com' 
tDoUf  leased  it  out,  and  came  to  occupy  a  tenement  of  5^  a-year 
in  London^  that  would  be  coming  to  settle  in  a  tenement  of  Itf* 
a*year,  and  the  party  would  gain  a  settlement  in  jLoiuUm.     Such 
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a  construction  of  the  act  would  be  a  violent  departure  from  the  joint  oc9upa» 
words  of  it.     Order  of  sessiong  confirmed.  lion. 

Rexv.  St,  Johns  Glastonbury^  £.  58  Geo.  S.      \  B.  Sf  A*  481.  Occnpatioii  as 
A  pauper,  by  occupying  a  freehold  estate  of  his  own,  and  also  tenant  cannot 
other  lands  as  tenant,  the  whole  being  of  tlie  aggregate  annual  ^  coupled  with 
value  of  10/.  does  not  thereby  gain  a  settlement,  it  being  ne-  J^^^jj^^"  ** 
cessary  under  the  13  <^  14*  C.  2.  c.  12.  that  he  should  come  to 
settle  on  all  the  property  in  the  character  of  tenant.  —  Ld.  EU 
lenborough   C.J.  said.  The  argument  in  this  case  has  brought 
back  to  my  mind  the  decision   in  Rex  v.  BotonesSf  antCj  p.  451. 
1  think  that  the  coming  to  settle,   in  the  13  <^  14  C.  2.    must 
mean  to  settle  as  tenant ;  the  act  having  said,  that  persons  who 
shall  come  to  settle  on  a  tenement  of  the  value  of  10/.  shall  not 
be  removable,  must  be  construed  to  imply  that  they  shall  be 
removable,  if  the  tenement  be  of  less  value.    Now  it  is  clear  that 
at  that  time  a  man  was  not  removeable  who  resided  on  a  tenement 
of  less  value  than  10/.,  if  that  tenement  were  his  own  property : 
the  legislature  therefore  could  not  have  contemplated  a  resid- 
ence on  a  man's  own  property,  when  they  used  the  words,  '  com- 
ing to  settle  on  a  tenement.'     What  is  reported  to  have  fallen 
from  me  in  Rex  v.  Bawness,  was  certainly  not  to  be  considered 
as  an  obiter  dictum^  but  it  is   confirmed   by  the  authority  of 
Ld.  Kenyan  and  Mr.  J.  Lawrence  in  the  cases  cited. 

By  Stat.  59  Geo.  3.  c.  50.  it  is  enacted,  that  (afler  Jtdy  2.1819,)  ^^  ^-^^  ^  50. 
no  settlement  shall  be  gained,  "  unless  the  whole  of  such  land," 
(f.  e.  the  land  occupied  by  the  person  claiming  a  settlement) 
**  shall  be  situate  within  Uie  same  parish  or  township,  as  the 
house  wherein  the  person  hiring  such  land  shall  dwell  or  inhabit.'' 

4.  £)f  joint  occupanoin 

With  respect  to  the  taking  or  occupying  a  tenement  jointly,  it 
has  been  determined  as  follows  : 

Marden  v.  Barham^  M.  25  Geo.  2.     Burr.  S.  C,  Sil.    2  Bottf  Renting  jointly 
134.    2  NoL  P.  L.  33.     Two  persons  Jointly  hired  a  house  and  a  tenement 
land  at  Marden  for  16/.  a-year,  and  jomtly  occupied  the  house  J-^^^***** 
and  tilled  the  land  for  the  said  year,  and  jointly  paid  the  rent,  ^^^  beuwn 
that  is,  each  the  like  sum.      It  was  urged  that  this  gained  no  the  tenants,  will 
setdement  to  either  of  them.     And  a  case  was  cited,  between  not  produce 
Croft  and  Gainford^  at  Durham  assizes  1733  (a),  which  was  a  'OV  •-y«w'  for 
joint  taking  of  14/.  a-year,  each  paying  separately,  the  landlord  '^j*  *?"■"*» 
not  caring  to  let  to  either  singly.  —  And    the  two    judges  Zf^l^t 
(Ld.  C.  J.  Eure  and  Reeve)  to  whom  it  was  referred,  held  it  no  to  either  of  the 
settlement :  because  the  statute  requires  the  person's  taking  a  parties, 
tenement  of  10/.  a-year  value :  whereas  this  practice  of  calling  ,  %  ^  ^^^^  -^^ri 
in  a  partner  in  the  taking  would,  if  admitted  equivalent  to  a  sole  ' 

taking,  evade  and  frustrate  the  statute,  and  let  in  an  indefinite 
number  of  families  all  to  be  settled  upon  one  tenement  of  10/. 
a-year  value.  On  the  contrary  it  was  argued,  that  each  was 
legally  tenant  of  the  whole,  both  being  liable  to  the  landlord 
for  the  whole  rent.  —  By  the  Court :  'Diis  was  not  sufficient  to 
gain  a  settlement.  Whatever  remedy  tlie  landlord  might  have 
Against  the  occupiers  of  the  land  for  his  rent,  the  act  of  par- 
liament in  the  present  case  considers  only  the  right;  which  clearly 


478 

Joint  ooeuphri. 

Renting  jointly 
521.  ii-yeer 
gains  a  settle- 
ment ;  and 
>i'here  one  ori- 
ginally takes  ft 
farm  of  that 
vnlue,  and  then 
takes  a  partner, 
the  latter  will 
also  gain  a  set- 
tlement. 


^OOr  (SetUement,) 


Sx.4. 


Being  joint 
partner  with  a 
peraon  of  a 
farmof  176L 
»-year,  gaina  ft 
■cttlcment 


is  but  to  one-halfy  and  that  half  doth  not  amount  to  the  value  of 
10/.  a-year. 

Littls  Teto  V.  Duns  Tevo,  29  &  30  Geo.  2.     Burr.  S.  C.  898. 
2  Bott,  118.      2  NoL  P.L.  33.      Richard  Gufkyn$  the  pauper, 
together  with  John  Goodwin  his  father-in-law,  rented  a  tenement 
at  Duns  Tew  at  81/.  a-year,  as  partners;  and  lived  there  twelve 
years.      And  being  about  to  leave  Duns  Tew,  Goodwin  alone 
went  to  Mr.  Keck'a  agent  at  Little  Tew,  and  took  a  farm  of  52/. 
a-year,  for  four  years.     Afler  the  said  taking,  and  before  the 
farm  was  entered  upon,  Giijfkyns  enquired  of  Goodwin,  whether 
he  depended  upon  his   going  with   him    to   Little  Tevof     To 
which  Goodwin  replied,  that  he  did ;  for  he  could  not  go  with- 
out him.     They  both  removed  from  Duns  Tew  to  Little  Tfw, 
with  their  whole  joint  stock,  to  the  value  of  more  than  100^.; 
and  managed  the  farm  together  for  seven  years,  both  of  them 
residing  thereon.      Mr.  Keck  gave  his  receipts  for  the  rent  to 
Goodwin  only  ;  and  once,  when  Mr.  Keck  distrained  for  rent,  the 
distress  was  made  upon  the  stock,  which  Mr.  Keck  supposed  to 
be  Goodwins  only ;  and  Goodwin  alone  gave  a  bill  of  Mue of  the 
stock  ;  and  Guffkyns  then  stood  by  without  interposing.    At  the 
end  of  seven  years,  just  before  the  order  of  removal  was  made, 
Guffkyns  went  off  from  the  farm,  and  Goodwin  took  the  whole 
stock,'  allowing  Guffkyns  62/.  for  his  moiety  thereof.     It  was  ad- 
judged by  the  justices,  that  this  being  not  a  joint  hiring,  bat  i 
taking  by  Goodwin  only,  Guffh/ns  the  pauper  did  not  hereby 
gain  a  settlement*      ()n  removal  of  this  cause  into  the  court 
of  King's  Bench,  it  was  observed  by  the  Court,  that  the  words  of 
the  statute  are,  coming  to  settle  in  any  tenement  under  the  ytadrj 
value  oflOl,     That  the  agreement  between  the  two  fanners  was, 
to  occupy  jointly,  with  a  joint  stock :  that  the  case  dcth  not 
turn  only  upon  the  credit  given  to  the  tenant  by  the  landlord, 
but  upon  the  credit  given  by  the  legislature  to  a  man  able  to 
stock  a  farm  of  such  a  value :  a  tenant  may  let  the  whole,  or 
even  subdivide  it  out  to  under-tenants,  who  may  thereby  gain  f 
settlement,  if  the  tenement  be  above  10/.  a-vear.     And  where  is 
the  difference  between  the  original  tenant's  letting  out  part,  and 
his  taking  in  a  partner  ?  ^—  And  afler  having  taken  time  to  con- 
sider of  it,  the  resolution  of  the  Court  was,  that  Gujfkyns  gained 
a  settlement  in  Little  Tew,      For,   being  taken   m  partner  by 
Goodwin,  he  is  to  be  considered   as   having  an  interest  in  the 
farm,  at  least  as  tenant  at  will  to  Goodwin  of  the  moiety  of  a 
f«rm  worth  52/.  a-year  for  the  whole  of  it,  and  consequendj  bis 
moiety  above  10/.  a-year.     A  tenancy  at  will,  even  in  the  case 
of  a  certificate  person,  is  sufficient  to  gain  a  settlement  as  was 
determined  in  the    case  of   Cranley  v.  St.  Mary's^    OuUdford, 
H.SG.  1  Str.  502. 

Rex  v.  Seamer,  H.  36  Geo.  3.  6  T.  R.  554,  2  BcM,  127. 
2  NoL  P.  L.  42.  John  Yates  and  his  wife  and  family  were  re- 
moved from  East  Haslerton  to  Seamer;  the  sessions  conftrwed 
the  order,  and  stated  the  following  Case :  T.  YtOes,  brother  of 
the  pauper,  took  a  farm  of  Sir  C  Sykes  Bart,  at  East  Haslerton, 
at  176/.  a«year.  John  resided  with  him  upon  the  farm,  they 
havinff  agreed  to  be  joint  partners  in  the  stock  and  farm  preriooi 
to  Thomas'n  tiding  it,  but  John   did  hot   c6tti\det  iiiiMelf  i» 
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tenant  to  Sir  C.  Si^kes*  John  advanced  120^  towards  the  stock  Jvbu  oeatfiem 
and  farm.  Thomas  was  the  only  person  rated  in  the  parish  rates, 
though  John  said  he  conceived  himself  answerable  for  the  pay- 
ment of  his  part,  anil  to  pay  interest  accordingly.  Afler  seven 
months  they  parted ;  there  was  no  account  of  receipts  and  dia- 
bursements.  Upon  parting  it  wa<«  agreed,  that  John  was  to 
allow  20/.  out  of  what  he  had  advanced,  and  to  be  repaid  the 
remainder,  which  took  place.  —  The  Court,  without  argument, 
were  of  opinion,  that  this  case  was  governed  by  the  above  case 
of  LiltU  Texo  and  Duns  Texo,  And  Ld.  Kenyon  C.  J.  added, 
that,  whether  the  pauper  were  considered  as  a  joint  tenant  with 
his  brother,  or  as  under-tenant,  he  equally  gained  a  settlement  in 
East  Haslerion*     Both  orders  quashed. 

Rex  V.    Tissinorlrm,   E.  33  Geo.  2.     Burr.  S.  C.  499.     2  BoU,   RentiRfr  on« 
134.     2  Nok  P.  L.  28.      The    pauper,    Isaac  Wibberly^   being  entire  tenement 
settled  at  Tissingion,  took  a  farm  in  Kniveton  of  8/.  a-year ;  and  *"**  i°""**y  P?'» 
also  at  the  same  place,  jointly  with  one  Thomas  Hiii,  took  ano-  ir^^^y^^'^]^^^' 
therfarm  of  3^  15^.  a-year,  and  at  the  taking  of  the  said  farm  of  sufficient 
of  Si.  \5s.  it  was  agreed  between  the  said  Isaac  fVibherly  and  value,  gain  ■ 
Thomas  Hill,  that   Thomas  Hill  should  have  and  take  one-half  iectlemeot. 
of  the  com  and  hay  of  the  said  3/.  \5s.  farm :  and  that  the  said 
Isaac  Wibberlyy  after  that  the  said   Thomas  Hill  had  taken  and 
carried  away   his  half  part  of  the  said   com  and    hay,  should 
have  the  whole  farm  of  3/.  15^.  till  Lady^day  following,  paying 
to  the  said  Thomas  Hill  4«.  for  the  said  //i/i  s  share  of  the  said 
farm.    The  question  was,  whether  this  were  a  tenement  of  the 
yearly  value  of  10/.  ?    The  counsel  for  the  parish  of  Tissington 
argued,  that  Wibberly  the  pauper  was  liable  (as  being  joint  te.iant 
with  HUt)  to  answer  for  and  pay  the  whole  3/.  15^.;  and  more- 
over, that  he  was  sole  tenant  of  that  farm  for  and  during  the 
last  half-year;   or,  even  taking  it  at  the  strictest,  that  he  was 
really  and  properly  to  pay  1&.  \^.  dd.  a-year  ;  for  he  is  to  pay 
S/.  and  half  of  3/.  1 5s.  (which  is   1/.  17«.  6</.,  and  4f.  more  for 
the  last  half  year,)  which,  is  in  all  10/.  U.  6//.  —  But  the  Court. 
unanimously  held,  That  this  tenement,  thus  rented  in  Kniveton, 
▼as  under  the  yearly  value  of  10/.     The  act  fixes  the  value  at 
10/.    And  the  value  must  be  estimated  by  the  rent,  and  always 
is  taken  to  be  according  to  the  rent,  (a)    And  here  the  rent  is 
B/.  a-year,  and  the  half  of  3/.  15^.;  which  two  rents  taken' to- 
gether do  not  amount  to  10/.    Indeed  he  was  to  pay  HUl  U.  for 
the  advantage  he  was  to  have,  after  the  crop  was  off:  but  an  agree- 
u^ntof  this  sort,  between  the  two  joint  tenants,  cannot  be  consi- 
dered as  a  rent. 

Rex  V.  Neumham^  T.  1 3  Geo.  3.     Burr.  S.  C.  756.     2  Boit,   Renting  a  flma 
121.  2  NoL  P.  L.  33.  42.  47. 49.  The  pauper  Hathaway  Denton,  o*"  i  H-  «  ye«r, 
undone  Richard  Mann,  his  wife's  father,  jofntly  rented  and  occii-  •"**  afterward* 
pied  an  estate  at  Nevmham  of  80/.  a-year,  for  three  yeirs.    The  jS^„"r/*ifth  V 
uid  Richard  Mann  dying  about  the  end  of  that  time,  the  said  other  person, 
^^on  soon  afterwards  did  alone  take  a  house  of  one  Richard  doe»notpi«TeBt 
rl^kite  at  Awre^  of  tiie  yearly  rent  of  3/.  and  another  estate  con*  gaining  a  set. 

^«}  That  IS,  if  no  more  be  stated :  but  it  fs  in  the  power  of  tbe  sesgkms  to 
^'f^  whether  the  rent  acttmlly  paid,  be  or  be  not  the  real  value :  if  it  te  more 
^^  "*,  tha  noni  ppovail  in  evidence  it  to  be  aecouMed  tin  feal  vahi«k 
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ftiating  of  lands  of  one  John  Serjeant  at  Axore  afores^d,  at  the 
yearly  rent  of  8/.      The  said  Richard  Mann  leaving  a  widow, 
and  she  and  the  said  Denton  being  upon  the  death  of  the  said 
Richard  Mann  jointly  possessed  of  the  remainder  of  the  stock, 
which  had  been  on  the  estate  at  Netionham,  they  the  said  Hath- 
aHjoay  Denton  and  the  said  widow  went  and  lived  in  the  said  houa& 
at  AvorCy  and  jointly  occupied  that  house  and  the  said  estate  of 
8/.  a-year,  for  one  year,  the  stock  on  the  said  house  and  estate 
being  partly  the  property  of  the  said  Denton^  and  the  other  part 
the  property  of  the  said  widow ;  and  sometimes  one  of  them 
sold  some  part  of  the  said  stock,  and  received  the  money  for  the 
same ;  and  at  other  times,  the  other  o£  them  sold  other  parts  of 
the  said  stock,  and  received  the  money  for  the  same :  and  at 
the  time  of  taking  the  said  tenements  by  Denton,  neither  tlie 
said  Richard  White  nor  the  said  John  Serjeant  knev  of  any  con- 
nection subsisting  between  the  said  Denton  and  the  said  widow. 
A  moiety  of  the  stock  was  more  than  sufficient  to  stock  the  said 
house  and  farm.  —  (Ld«  Mansfield  was  not  in  Court.)     The  other 
three  judges  declared  themselves  all  thoroughly  satisfied,  that 
the  settlement  was  in  Awre,    Mr.  J.  Aston  observed,  that  if  two 
persons  jointly  take  a  tenement  of  less  annual  value  than  2(V. 
this  will  not  gain  a  settlement  to  either  of  them.    But  a  man  who 
takes  more  than  10/.  in  yearly  value,  may  let  part  of  it  to  under- 
tenants :  and  this  will  not  destroy  his  settlement,  though  it  will 
not  gain  one  to  such  under-tenants,  who  pay  him  less  than  10/. 
a-year,  as  was  determined  in  the  (following)  case  of  Rex  v.  JJand- 
verras.     This  woman,  the  widow  Mann,  was  in  the  nature  of  an 
undertenant  to  tlie  pauper.     The  pauper  had  the  credit  of  taking 
the  tenement.      He   alone    took   the  house,   and   likewise  the 
lands.      Neither  of  the  landlords  knew  of  any  connection  be- 
tween the  widow  and  him :  and  he  only  was  personally  respoan- 
ble  for  the  rent.     They  were  not  partners  in  taking  the  tenementi 
though  they  were  joint  occupiers  of  it.      She  would  gain  no 
settlement  by  merely  being  a  joint  occupier,  without  having  been 
concerned  in  taking  it.     Nor  shall  the  person  who  alone  took  it 
lose  his  settlement  by  letting  in  a  joint  occupier. 

Rex  V.  JJandverraSf  M,  7  Geo.  S.  Burr.  S.  C.  571.  1  Blac 
Rep.  603.  2  Boity  134-.  2  Not.  P.  L.  54.  Evan  Hughes^  father  (^ 
the  pauper,  rented  a  tenement  of  10/.  a-year,  and  paid  the  rent 
to  the  landlord.  He  lived  for  above  forty  days  in  a  part  of  it, 
which  part  was  of  the  value  of  40f.  onl^.  And  immediately 
after  his  taking  the  tenement,  he  let  the  residue  thereof  to  under- 
tenants, without  residing  thereupon  at  all  himself.  It  was  argued, 
that  being  liable  only  to  the  rent  did  not  gain  him  a  settlement 
He  must  occupy  as  well  as  take  a  tenement  of  lOL  a-year  value, 
and  he  ought  to  occupy  the  whole  101.  a-year ;  otherwise,  many 
different  poor  families  might  be  introduced  into  a  parish  upon 
one  such  taking.  It  would  quite  evade  the  act  if  the  mere 
taking  of  a  tenement  would  do  ;  for  then  one  would  gain  a  set- 
tlement by  taking,  and  another  by  occupying  the  same  tenement 
—  By  the  Court :  In  case  of  a  gross  fraud,  the  sessions  no  doubt 
will  find  it  so,  and  the  settlement  would  be  void.  But  no  fraud 
being  found,  there  is  no  doubt  upon  the  law  of  the  case,  but  that 
Hughes  was  the  tenant  and  liable  to  the  rent,  and  had  credit 
for  the  whole ;  and  therefore  he  is  as  much  settled  as  if  he  had 
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rented  a  tenement  of  10/.  a-year,  and  let  lodgings.  The  act 
doth  not  require  a  person  renting  a  tenement  of  102.  a-year  to 
occupy  it ;  it  is  enough  if  he  rents  it,  and  resides  forty  days  in 
the  parish.  The  ground  the  act  goes  upon,  is  a  person's  having 
credit  sufficient  to  hire  a  tenement  of  that  value.  This  man  ap- 
pears to  have  had  such  credit.  The  under-tenants  do  not  take 
a  tenement  of  the  yearly  value  of  10/.  therefore  they  do  not 
hereby  gain  a  settlement. 

5.  mffo  map  gntn  a  mtltmmt  bp  tttitiitg  a  ^enrmeitt: 

and  herein,  as  to  the  question^  to  xohom  credit  is  given  :  and 
next,  as  to  the  character  in  which  a  person  rents  a  tenement : 
and  lastly,  as  to  the  ability  of  foreigners  in  this  respect. 

Rex  V.  Butley,  T.lOSfll  Geo.  2.  Burr.  S.  C.  107.  2  Bott,  93.  It  it imimiterial 
2  Not.  39.  In  this  case  it  appeared  that  the  pauper  took  a  lease  whether  a 
of  a  windmill  in  Benhall,  for  three  years,  but  had  a  surety  who  J""^  ***  **^®* 
engaged  for  the  pavment  of  the  rent  thereof  for  the  said  three    ^^      "°** 
years.     And  Page  J.  said,  that  the  parish  officers  had  nothing 
to  do  to  look  into  the  fact  of  the  giving  of  the  security.     That 
it  is  the  credit  of  the  taking  such  a  tenement  that  is  the  point. 

Rex  V.  Hooe,  M.  44  Geo.  3.    4  East,  362.    2  Bott,  143.    2  Not.  Same  point : 
26.  39.  40.  50.  The  pauper  took  a  house  in  Hooe  at  11/.  per  an-  fndthequettion 
num  of  one  Pocockcy  then  overseer  of  the  poor  of  that  parish  i  J*^     hl^h 
previously  to  this  taking,  one  Porter  had  agreed  to  take  part  of  the  pauper  were 
the  premises  at  5/.  per  annum,  and  the  pauper  would  not  have  fman/omot: 
given  so  much  for  the  premises  if  Porter  hsid.  not  promised  to  and  whether  he 
take  a  part  of  them  under  him.     Porter  guaranteed  the  rent  to  •cquired  the  in- 
Pococke,  who  would  not  have  let  the  premises  without  such  gua-  j!^Sat  tLT"*"* 
rantee.     But  when  the  agreement  was  made  between  the  pauper 
and  Pococke,  the  latter  said  expressly  he  made  the  agreement 
with  the  pauper  only,  and  considered  none  but  him  as  his  tenant. 
Tl)e  sessions  stated  also  that  they  were  of  opinion  there  was  no 
fraud,  and  that  upon  the  whole  of  the  facts,  credit  was  given  to 
the  pauper  for  6/.  only,  and  that  for  the  residue  credit  was  given 
to  Porter  only.  —  Ld.  EUenborough  C.  J.  The  Stat.  13  4*  14  C.  2. 
gives  authority  to  two  justices  on  complaint  within  forty  days 
after  any  person  "  shall  come  to  settle  in  any  tenement,"  &c.     Wo 
doubt  this  was  a  coming  to  settle  by  the  pauper.     Then  it  says 
"  upon  any  tenement ;"  that  includes  the  character  of  tenant  in 
which  he  comes  to  settle,  which  is  the  principal  question  here : 
and  then  the  value,  which  must  be  10/.  a-year  to  confer  a  settle- 
ment :  and  here  the  value  of  the  entire  premises  was  10/.  a-year. 
Now,  as  to  the  principal  question,  the  pauper  was  to  all  intents 
and  purposes  tenant  of  tnc  legal  estate  for  the  whole :   fraud 
being  excluded  by  the  sessions.     He  was  liable  to  all  the  liabili- 
ties of  a  tenant.     It  is  stated  that  the  pauper  took  the  premises 
of  Pococke  at  the  rent  of  11/.,  and  Pococke  said  that  he  demised 
to  the  pauper  only.     Then  shall  it  be  said  that  he  had  not  tlie 
whole  interest  in  him,  because  a  surety  was  required  for  the  rent? 
Having  such  a  surety  has  been  holaen  to  make  no  difference. 
Then  where  there  is  a  tenement  of  sufficient  value,  and  a  tenant 
not  removable,  who  is  liable  to  all  the  burthen  of  a  tenant,  and 
all  the  liabilities  of  one,  and  against  whom,  as  such,  every  pro- 
ceeding in  law  may- be  had,  he  gains  a  settlement  by  forty  aay»* 
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Ofiuretict/or  residence  on  such  a  tenement.  —  And  Grose  J.  said,  that  it  was 
the  due  payment  not  necessary  the  pauper  should  have  paid  the  rent;  it  wassut- 
ofrent.  ficicnt  he  had  credit  to  be  trusted  with  a  tenement  of  the  anniuil 

Pauper  the  ac-  y^lue  of  10^.  It  was  not  necessary  for  the  tenant  to  have  paid 
CTwdirfflrcn  lo  ^^®  wholc  rent ;  for  though  the  rent  were  paid  by  others,  yet  as 
another!  ^^  ^^  credit  for  the  whole  premises  it  was  suincient :  and  he 

shewed  that  he  deserved  that  credit  in  the  present  instance,  for 
he  actually  paid  the  whole  rent.     (As  appeared  also  by  the  case 
stated.)  —  And  per  Laxvrence  J.    It  is  argued  that  unless  credit 
were  given  to  the  pauper  for  10/.  a^year  m  value  of  the  rent,  no 
settlement  can  be  gained  by  him.     But  I  do  not  know  that  that 
is  a  necessary  conclusion.     The  stat.  IS  Sf  14  C.  2.  c.  12.  gives 
power  to  the  justices  to  remove,  on  complaint  within  forty  days, 
any  person  ^'  who  shall  come  to  settle  in  any  tenement  under  the 
value  of  10/.  &c.,"  unless  certain  things  are  done  which  arc  re- 
quired by  that  statute ;  but  they  have  no  power  given  them  to 
remove  any  person  coming  to  settle  in  a  tenement  of  that  value 
or  upwards.     Such  a  person  is  not  submitted  to  their  jurisdiction 
at  all.    The  question  therefore  is  not  a  question  concerning  the 
credit  of  the  party,  (>ut  whether  in  point  of  fact  he  came  to  set- 
tle ;  I.  e,  acquired  the  interest  of  a  tenant  in  a  tenement  of  that 
Credit  need  not  value;  for  if  he  did,  the  justices  had  no  power  to  remove  him. 
be  given  lo  the    j^qw  upon  the  facts  Stated,  it  is  apparent  that  the  pauper  had 
^TTf  he  Iw      ^^  interest  to  that  amount  in  a  tenement,  as  the  tenant  thereof, 
the  tenant  of      which  prevented  him  from  being  an  object  of  removal.  —  Per 
the  whole  pre-    Le  Blanc  J.  It  is  immaterial  whether  credit  were  given  to  the 
mises.  pauper  for  the  rent,  if  he  were  the  tenant  of  the  whole  premises. 

Tenement  Bex  V.  Ashton'Under-Lyne^  M.  56  Geo.  3.  4  M,  Sf  S.  357.  Re- 

taken bj  the       moval  from  SotUhcoates   to  Ashton^under^Lyne,  —  The  sessions 
^&oi^u>]dkr  confirmed  the  order,  subject  to  the  opinion  of  the  Court  of  K.B. 
S^ndwhnr  on  the  following  Case :  —  In  1803,  S.  Mills  being  settled  at  Ask- 
turns  and  re- '   ion^uneler-'Lyne  and   married  to  the  pauper,    enlisted  into  the 
mains  conceal-    king's  service,  and  in  1809,  deserted  from  it,  leaving  his  wife 
ed  in  it  for         and  children  in  Southcoates.    Afterwards  the  pauper  took  a  house 
•even  weeks.       j^  Southcoates  at  31.  a-year  rent,  and  resided  in  it  with  her  chil- 
dren to  the  time  of  her  removal,  which  was  a  period  of  several 
years.    During  the  time  of  her  residence  in  tliia  house,  she  took 
another  house  from  one  Dean  at  five  guineas  a-year  rent,  and  put 
some  of  her  husband's  furniture  into  it,  intendmg  at  the  time  to 
remove  firom  the  house  where  she  was  then  living  into  Dean^ 
house,  but  she  never  did  remove,   but  underlet  it  to  anodier 
person.    JDtean  considered  the  pauper  as  liable  for  the  rent,  and 
at  the  expiration  of  the  first  quarter  called  upon  her  for  paymeot 
of  it.    During  this  quarter  her  husband  came  to  see  her,  aod 
remained  for  seven  weeks  of  it  concealed  in  the  house  in  whidt 
she  resided.    Both  that  house,  and  the  house  taken  of  Dean, 
were  taken  without  the  privity  of  her  husband,  but  the  fact  of 
their  having  been  taken  was  communicated  to  him  at  the  time 
of  this  visit.    Dean  never  considered  her  husband  as  his  tenant, 
nor  ever  knew  of  his  being  in  existence.     The  question  wbs> 
whether  the  pauper's  husband  acquired  a  settlement  in  Sovt^ 
coates.  — -  After  argument,  Lid.  Ellenborough  C.  J.  said.  This  is  t 
new  iiead  of  settlement  latitando  ;  but  it  appears  to  me  that  it 
liOiild  be  a  gross  perversion  of  terms  to  say  that  this  pauper  came 
to  settle  in  a  house,  when  he  only  came  to  it  for  the  porpase  of 
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concealing  himself  from  the  search  of  those  who  had  a  right  to  p9ue$nm 

his  Beryice,  and  when  the  most  that  can  be  said  of  hjs  residence  vMovt  tefumqf^ 

is,  that  the  wife  does  not  turn  him  out.     But  the  wife  was  the 

ostensible  party ;  she  it  is  that  makes  the  contract  in  her  own  name, 

and  nothing  is  ever  done  on  the  husband's  part  to  ratify  it  in  any 

way..   His  coming  into  the  parish  therefore  was  notmng  better 

than  the  mere  intrusion  of  a  fugitive  who  is  lurking  in  hiding 

places,  and  was  not  in  any  sense  a  coming  to  settle,  that  is, 

not  a  coming  into  the  parish  animo  residendi.     Order  confirmed. 

Rex  V.  St,  Michael  in  Coventry^  E.  52  Geo.  S.    15  Easty  567. 
Bott,  Cottt.  125.   2NoL  5.41.    Stephen  MerraU,  his  wife,    and 
children  were  removed  from  St.  Margaret  in  Leicester  to  St.  Mi" 
chael  in  Coventry,  which  order  was  confirmed  oa.  appeal,  sub- 
ject, &c.     Case :  —  The  respondents  proved  that  Stephen  Merrall 
was  duly  bound  apprentice  in  1782,  to  Ann  Goodall  of  St.  Mi' 
chael  in  Coventry ,  for  seven  years,  and  served  her  in  that  parish 
about  five  years  and  a  half;    many   years  afterwards,   (viz.  in 
October  1810,)  he  took  a  house  in  St.  Margaret,  Leicester,  of  the 
of  the  annual  rent  of  4/.  15j.  which  he  gave  up  on  the  5th  oi  July 
1811.    On  the  8th  of  April  1811  he  agreed  with  a  Mr.  Bradley 
for  a  house  and  shop  m  Bt.  Margaret,  at  the  annual  rent  of 
13^.  ISff.  which  house  was  then  in  the  tenure  of  Gaff,  who  was  to 
be  tenant  thereof  to  Bradley  till  the  5Ui  oiJuly  following.     The 
pauper  was  to  commence  tenant  from  the  5th  of  July,  and  to 
pay  rent  from  that  time.     On  the  15th  of  Jun^,  by  permission 
of  Gqff,  the  then  tenant,  the  pauper  put  part  of  a  stocking-frame 
into  the  said  shop,  and  received  the  key  of  the  shop  from  Goff, 
for  the  purpose.     On  the  17th  of  June  he  put  in  the  remainder 
of  the  frame,  and  on  the  22d  and  24'th  of  the  same  month  he  put 
other  frames  in.    On  the  25th  of  June  the  pauper's  daughter  went 
to  the  shop  to  work,  on  which  day  the  pauper  found  the  key  of  the 
house  in  the  outward  door,  and  took  it  ana  put  some  goods  therein 
by  permission  of  Gqff  the  tenant,  and  Bradley  the  landlord,  and 
he  continued  to  take  articles  of  furniture  to  the  house  as  he  went 
backwards  and  forwards  to  work  at  the  shop  from  the  25th  of 
June  until  the  3d  of  July,  when  he  and  all  his  family  went  to 
sleep  there,  having  slept  until  that  day  in  the  first-mentioned 
house.     Goff  paid  the  rent  for  Bradley  s  house  and  shop  up  to 
the  5th  of  July,  but  left  the  house  on  the  25th  of  June,  and  went 
into  an  adjoimng  one.     From  the  28th  of  June  until  the  removal 
took  place  the  pauper  continued  to  receive  relief  from  St.  Mar" 
garet^B  parish,  his  wife  being  ill,  on  which  account  he  had  applied 
for  ana  received  relief  from  the  same  parish  some  days  before. 
The  pauper  was  neither  tenant  of  nor  occupied  Mr.  Bradley  b 
house  for  forty  days,  nor  did  he  ever  pay  any  rent  for  the  same. 
—  After  argument,  Ld.  EUenborough  C.  J.  said,  it  is  assuming 
more  than  the  facts  of  the  case  warrant,  to  say,  that  the  landlord 
consented  to  the  pauper's  occupation  as  tenant  on  the  25th  of 
June.   The  landlord  could  neither  put'him  in  nor  turn  him  out,  for 
another  person  was  the  occupier  and  tenant  of  the  premises* 
Then  the  tenimt's  leaving  the  key  in  the  door  only  shewed  his 
consent  to  the  pauper's  putting  his  goods  into  the  house^  and 
the  question  is,  whether  a  mere  liberty  of  that  sort  is  an  occu- 
pation.   In  Rex  V.  Aldborough  (a)  there  was  a  tenancy  created  in  (a)  x  Emutf  svt* 
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Tenancy  (^       express  terms,  biit  here  the  pauper  stood  in  no  relation  of  tenancy 
txeeutvrtkijK       to  the  premises  at  the  time.     He  never  got  into  the  period  of  hii 

tenancy^  but  while  he  was  in  the  house,  upon  an  expectation  only 

of  becoming  tenant,  he  was  removed.  —  Grose  J.  The  pauper's 

occupation  as  a  tenant  is  expressly  negatived  by  the  case. —  Lt 

Blanch*  I  do  not  see  how  the  objection  can  be  gotten  over, 

that  at  the  time  of  his  removal  the  pauper's  interest  had  not 

commenced.     Orders  confirmed. 

Anezprctscon.      Rex  v.  Netherseal,  E.  31  Geo.  3.  4  T.  R.   258.   2  Bait,  126. 

tract  is  not  ne-    2  Nol.  JP.  L.  37.      Thomas   Taylor  and  his   wife  and  children 

oe^ry:  it  is      ^^^^  removed  from  Findeme  to  Netherseal.    The  sessions  con- 

sidence  be  with   ^"^6^  the  order,  and  stated    the    following   Case:    That  the 

the  permission    pauper  being  settled  in  Netherseal,   married  the    daughter  of 

of  the  landlord.  J^  Shipman  of  Findeme,  who  rented  and  lived  upon  a  tenement 

there  of  the  yearly  value  of  11/.  The  pauper  and  his  wife  con- 
tinued to  live  in  the  family  of  Shipman  until  his  death,  which 
happened  about  two  years  after  the  pauper's  marriage.  Shipman 
raaae  a  will,  and,  afler  bequeathing  to  nis  son  and  an  unmarried 
daughter  5s.  each,  gave  the  pauper's  wife  all  the  rest  of  his 
property  and  stock  upon  his  tenement,  of  the  value  of  upwards 
of  40Z.  and  appointed  her  executrix  of  his  wiU.  The  pauper  pos- 
sessed himself  of  this  property,  and  paid  the  above  legacies  about 
a  year  afler  Shipman  n  death.  The  pauper's  children  got  the  will 
out  of  a  box  and  tore  it  to  pieces.  The  pauper  never  proved  the 
will  on  account  of  the  expence,  but  continued  with  his  wife  the 
executrix  to  occupy  the  tenement  in  Findeme,  from  the  decease 
of  Shipman  on  the  9th  of  Nov.  1774,  until  the  Ladv^ay  follow- 
ing, and  paid  the  rent  for  the  same.  —  Ld.  Kenyan  C.  J.  thought 
if  the  question  had  depended  on  the  title  the  pauper  claimed  under 
the  will,  it  would  not  have  been  sufficient  to  give  a  settlement.  But 
it  being  stated  that  the  pauper  resided  for  more  than  forty  days  on 
a  tenement  of  more  than  the  yearly  value  of  10/.  for  whidi  he  paid 
rent,  he  had  no  doubt ;  although  it  was  said  that  he  might  have  been 
turned  out  of  possession  by  some  other  person  having  a  superior 
right ;  but  it  was  not  suggested  who  had  any  better  title ;  and  the 
landlord  who  received  the  rent  could  not  turn  him  out.— 
Ashhurst  J.  In  order  to  acquire  a  settlement  by  taking  a  tene- 
ment of  10/.  a-year,  it  is  not  absolutely  necessary  that  theit 
should  be  an  express  contract  for  the  tenement ;  it  is  sufficient  if 
the  tenant  reside  forty  days  on  a  tenement  of  such  a  value  with 
the  permission  and  consent  of  the  landlord ;  for  in  such  case  the 
law  implies  a  contract.  —  Buller  3.  Supposing  there  were  no 
will  in  tliis  case,  the  only  persons  entitled  to  the  property  of  the 
pauper's  wife's  father  were  the  pauper's  wife  and  her  brother  and 
sister,  and  if  it  were  necessary  to  go  beyond  the  implied  contract 
between  the  landlord  and  the  pauper,  here  is  sufficient  evidence 
to  shew  that  all  the  parties  interested  consented  to  the  pauper  i 
continuing  in  possession  of  these  premises,  for  the  other  son  and 
daughter  received  Ss.  each  in  lieu  of  all  their  right  and  claim  to 
their  father's  property,  therefore  all  the  parties  interested  agreed 
to  this  occupation  by  the  pauper,  and  consequently  there  is  no 
pretence  to  say  that  this  was  a  holding  by  wrong.  —  Grose  J*  ^ 
the  same  opinion.  Both  orders  quashed. 
A  toll-keepcr  Rex  v.  Denbigh,  T.  44  Geo.  3.  5  East,  333.  2  BaU,  1  IS.  2  ^^fi- 

may  gain  a  mu    P.  L.  27.  R.  Hughes  agreed  with  the  toll-keeper  in  H-  to  go  and 
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receive  the  tolls  in  the  turnpike  house  in  H.  as  the  serrant,  and  for  TDM-keeper, 
the  use  of  the  toll-taker,  for  which  he  (Hughes)  was  to  be  paid  tleoientbyrent- 
Ss,  GtLper  week.     Hughes  went,  and  whilst  Uiere  he  took  a  field  »ng  » tenement 
in  H.  of  the  value  of  12/.  a-year.     During  this  time  he,  his  wife  *'\???^?'" '" 
and  family  continued  residing  in  the  toll-house.    The  removal  was  ^etolL*  **^ 
A'om  Denbigh  to  Heullan,    And  the  sessions  quashed  the  order, 
upon  stat/lS  Geo.  3.  c.  84.  s,  56,  enactine  that  ^*  no  gate-keeper  of 
any  turnpike  road  shall  be  removeable  n'om  such  toll-house,  S^c. 
unless  actually  chargeable  to  the  parish.     And  that  no  such  gate- 
keeper residing  in  such  toll-house,  shall  thereby  gain  a  settlement 
in  any  parish  or  place  whatsoever,  ^c.*'     It  was  argued  that  the 
word  thereby  included  the  "  residence  in  the  toll-house :"  and  that 
such  residence  should  not  be  contributable  to  the  settlement. 
But  the  Court  said,  that  the  act  only  meant  that  a  settlement 
should  not  be  gained  by  keeping  the  gate  or  renting  the  tolls,  and 
residing  in  the  toll-house.    But  that  does  not  prevent  him  from 
gaining  a  settlement  '•aliunde  in  the  same  parish  where  the  toll- 
house is  situated :  that  here  a  close  worth  above  10/.  was  rented 
in  the  parish,  and  there  was  residence  in  the  parish.     He  did  not 
even  rent  the  tolls :  he  was  merely  the  servant  of  another.     Order 
of  sessions  quashed. 

Rex  V.  Inhabitants  of  Elvet,  E,  49  Geo.  3.    11  East,  93.     Bott,  a  person,  rcnt- 
Cofit,  1 19.     2  NoL  P.  L,  27.    Removal  of  Frances,  the  widow  of  ing  the  tolls anA 
John  Taylor,  and  her  children  by  name,  from  West  Rainton  to  residing  in  the 
Elvet,  in  the  county  of  Durham.     The  sessions  confirmed  the  «umpikehoiwe 
order.     By  80th  Geo.  3.  c.  67.  intituled,  "  An  act  for  paving,  ofThe  commi " 
lighting,  watching,  and  regulating  the  streets,  S^c.  of  the  city  of  sionen  ap. 
Durham  and  borough  of  Framwelgate  and  suburbs  thereof,  and  pointed  bj  tut. 
streets  thereto  adjoining ;  for  removing  and  preventing  nuisances,  30  G.  3.  c.  6/. 
^c  S^cr  certain  commissioners  are  appointed  for  carrying  the  ^^Vf^^g* 
above  purposes  into  effect,  and  to  enable  them  so  to  do  the  act  reaulafinffAe 
authonses  them  to  take  certain  tolls,  and  appoint  proper  persons  streets (^Dur- 
to  collect  them  in  the  streets  of  Durham  ;  by  the  32d  clause  it  is  ham,  and  for 
provided,  that  if  instead  of  collecting  the  saia  tolls  in  this  manner,  ^^  local  ob- 
it should  appear  to  the  commissioners  more  expedient  to  collect  J®^.***  *^*""o' 
the  same  at  toll-houses  or  turnpikes,  it  should  be  lawful  for  them  ^"f  Jq  ^^ 
to  erect  two  turnpikes  on  the  great  north  road,  one  to  the  south,  parish,  by  the 
the  other  to  the  north  of  the  city,  for  the  purpose  of  collecting  general  tum- 
the  tolls,  and  that  the  right  and  property  of  all  such  turnpikes  V'^^  ^ct, 
and  toll-houses  should  be  vested  in  the  commissioners;  and  the  ^^'  3.c84. 
36th  clause  empowers  the  commissioners  to  lease  the  tolls;  by  ' 
virtue  of  this  act  the  commissioners  erected  a  turnpike-gate  and 
house  for  collecting  the  tolls  at  the  place  called  Faretoell  Hall, 
upon  the  great  north  road,  within  Elvet,  and  in  1796,  demised  the 
same  with  the  tolls  to  one  Reather,  for  three  years,  who  on  the 
23d  August,  1796,  leased  the  same  by  indenture  to  Elizabeth  and 
John  Taylor,  for  three  years,  at  the  yearly  rent  of  202/. :  under 
this  lease  John  Taylor  alone  entered  mto  the  toll-gate  and  house, 
and  continued  to  reside  tl^re  with  his  family,  collecting  the  tolls 
for  the  said  temu    The  tolls  were  collected  and  appropriated  to 
the  general  purposes  of  the  act ;  neither  the  tolls  nor  the  gate- 
houses, nor  the  respective  lessees,  were  assessed  to  the  poor's 
rate.    The  sessions  were  of  opinion,  that  the  said  gates  and  toU- 
housei  were  not  such  turnpike  gates  and  houses,  as  are  within  thd 
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Tolls  of  a  meaning  of  the  56th  section  of  the  general  turnpike  act  [IS  Geo,  3. 

Bridge.  c.  84-.,]  and  that  therefore  the  pauper's  husband  acquired  a  settle- 

ment in  Elvet  by  residing  at  the  Farevotll  Hall  turnpike,  and 
renting  the  said  tolls  and  gate-houses  there.  ^  By  s,  5^*  of  the 
general  turnpike  act,  "  No  gate-keeper  of  any  turnpike  road,  or 
person  renting  the  tolls  thereof,  and  residing  in  any  toll-house 
belonging  to  the  said  trust,  shall  be  removeable  from  such  toll- 
house till  actually  chargeable,  and  no  such  gate-keeper,  &c.  shall 
thereby  gain  any  settlement." — In  support  of  the  order  of  sessions 
it  was  contended,  that  the  above-mentioned  clause  in  the  general 
turnpike  act  was  confined  to  toll-gate  keepers,  &c,  appointed  by 
the  trustees  of  turnpike  roads,  to  collect  the  tolls  for  such  turn- 
pike roads :  whereas,  the  tolls  here  were  collected  by  order  of  the 
commissioners  appointed  by  a  local  act  for  various  local  purposes, 
amongst  others  for  repairing  the  streets  of  the  city  of  Durham. 
and  not  for  the  repair  of  turnpike  roads  within  the  meaning  of  the 
general  turnpike  act.  —  Per  curiam.  There  is  no  difference  in 
effect,  though  the  appellation  of  tiu'npike  road  does  not  occur  in 
the  local  act,  the  one  is  a  stone  road,  and  the  other  a  gravel  road. 
and  every  character  belonging  to  a  turnpike  road  belongs  as  wdl 
to  this :  the  commissioners  are  trustees  for  the  repair  of  the  roads^ 
and  this  case  is  within  the  prohibition  of  the  56th  clause  in  the 
general  turnpike  act.  Order  of  sessions  quashed. 
RenUng  the  Rex  v.  Bubwithj  E.  53  Geo.  3.    1  M.S^  S.  514-.    BoUy  Coni.  123. 

tolk  of  a  bridge  An  order  for  the  removal  of  John  Massey,  &c.,  from  the  township 
''"luL'^nt'ii  a^  ofBulnvith  to  the  township  of  Foggatkorpe,  both  in  the  East  Ridin<r 
cOTiMjnyof" *  ^^ ^^®  county  of  York,  was  discharged  oy  the  sessions,  subject  to 
proprietors  will  the  opinion  of  the  Court  of  K.  B.  on  the  following  Case :  It  ap- 
confer  a  settle-  peared  to  tl^e  Court  that  the  said  John  Alassei/  had  become 
ment,  though  settled  at  Foggathorpe  by  hiring  and  service,  but  that  after 
^Iaq  1     ^ftving  obtained  sucn  settlement,  he  rented  for  one  year  the 

estate  and  the  ^^'^*  ^^^  toU-house  of  Bubtvitk  bridge,  in  the  township  of 
renting  is  not  Duffield.  Those  tolls  were  collected  by  virtue  of  an  act  of  par- 
stated  to  be  by  liament  passed  in  the  33d  Geo.  3.  intituled,  "  An  act  for  building  a 
^'^'  bridge  over  the  river  Derxvent,  at  or  near  Bubxjoith  ferry y  in  the  East 

Riding  of  the  county  of  York,  and  making  proper  approaches 
thereto ;"  which  act  is  agreed  to  be  taken  as  part  of  this  case. 
The  tolls  and  toll-house  were  of  the  annual  value  of  70/.  The 
value  of  the  toll -house  alone  was  less  than  10/.  per  annuw^— 
Against  the  order  of  sessions,  it  was  contended  that  these  tolk  did 
not  amount  to^  such  an  interest  in  land,  as  would  constitute  a  tene- 
ment ;  they  were  merely  payments  for  the  liberty  of  passing  over 
the  bridge,  which  the  act  has  declared  to  be  personal  property. 
The  proprietors,  therefore,  could  only  demise  such  an  interest  as 
the  act  vested  in  them,  which  was  only  a  personal  interest  belong- 
ing to  them  as  adventurers  in  the  bridge.  And  that  there  was  a 
further  objection  arising  upon  the  13  Geo.  S.  c.  84.  s.  56-  (the 
general  turnpike  act)  which  proliibits  any  gate-keeper  or  person 
from  gaining  a  settlement  by  renting  the  tolls  of  turnpikes,  or 
residing  in  any  toll-house ;  and  although  t6e  present  act  had  no 
similar  clause,  yet  the  bridge,  being  a  part  of  the  turnpike,  was 
within  the  provisions  of  the  general  act:  although  the  bridge  were 
not  expressly  vested  in  the  trustees  of  the  turnpike ;  still  it  must  be 
(fl)  Ante,  4t»5.    considered  as  a  branch  of  the  turnpike.  In  Rex  v.  Elvei  (a)  it  was  so 

considered,  although  the  words  "  turnpike-road'*  wer«  not  used  in 
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the  local  act. — Ld.  EUeiiborough  C.  J.    It  is  true  the  words  "  turn-  Tails  of  a 
pike-road"  did  not  occur  in  the  act  upon  which  Rex  v.  Elvet  was  Bridge, 
decided.     But  the  commissioners  under  that  act  were  trustees  of  Theprohibitioa 
the. road ;  and  it  was  to  all- intents  considered  as  a  turnpike-road,  ^^f^^"^^ 
As  to  the  renting,  it  is  enough  for  us  to  decide  on  the  doubts  doMnot  eitend 
which  the  sessions  actually  entertained  ;  and  they  have  not  stated  to  the  tolls  of  a 
any  doubts  upon  that  subject ;  for  they  have  stated  simply  that  bridg*  which 
the  pauper  rented  the  tolls,  which  must  be  understood  a  legal  ^<»«  "©^  appear 
renting.     Then  the  only  question  remaining  is,  whether  tolls  are  J?  '^  *  *^  ^ 
a  tenement.     There  is  no  doubt  that  they  are  so  generally  ;  but  ^q^"'"^ 
it  is  said  that  here  they  cannot  be  so,  because  the  act  has  made 
the  shares  of  the  proprietors  personal  estate.     That,  however, 
does  not  make  them  less  a  tenement  in  the  hands  of  the  persons 
to  whom  demised :  suppose  the  act  had  vested  the  shares  in  the 
proprietors  for  a  term  of  years,  they  would  still  have  been  a  tene- 
ment —  Le  Blanc  J.     In  Rex  v.  Elvet  the  Court  deemed  it  a 
tumpike-road ;  the  act  enabled  the  commissioners  to  erect  turn- 
pikes on  the  high  road.     Order  of  sessions  confirmed. 

Rex  v.  North  Duffieldy  M.  55  Geo.  S.  S  M.  Sf^  S.  247.     Removal  The  occupation 
from  Spaldington  to  North  Dujield ;  confirmed,  subject,  &c.—  ofdietoll-houia 
Case:  I3y  stat.  33  Geo.  3.   "  for  building  a  bridge  over  the  river  ^rid     dcmiLd 
DenuerUy*  &c.,  certain  persons  are  constituted  a  corporation,  by  f^,,  ayear  by 
the  name  of  the  Company  of  Proprietors  of  the  Derwent  Bridge,  Ave  xnemben  of 
and  are  empowered  to  have  a  common  seal,  &c.    In  pursuance  of  «  managing 
this  act  a  bridge  was  built  over  the  Derwenty  called  Bubwith  committee  un- 
Bridgey  and  a  house  erected,  where  the  tolls  are  collected  by  gi^i,  bui^'iJ^t 
virtue  of  the  act.    In  February y  1811,  the  pauper  entered  into  the  undw  the  cor- 
occupation  of  this  toll-house,  and  the  tolls  there  received,  in  poratlon  seal  • 
pursuance  of  an  instrument  of  that  date,  by  which 'five  persons,  held  not  to  con- 
therein  described  as  five  of  the  members  of  a  committee  appointed  for « settlement, 
for  managing  and  carrying  on  the  a&irs  and  business  of  the  ^J^of^lhe 
company  of  proprietors  of  Derwent  bridge,  demised  to  the  pauper,  toU-houae  alone 
his  executors,  administrators,  and  assigns,  the  toll-house  and  toll-  not  exceeding 
bar,  together  with  the  pontage  and  tolls,  dues,  payments,  and  ^1* 
duties  arising  therefrom,  to  hold  for  one  year,  at  the  rent  of  1261. 
hj  monthly  payments ;  and  the  pauper,  together  with  one  HoUhy 
his  surety,  covenanted  with  the  said  five  persons  to  pay  to  the 
said  company,  or  their  treasurer,  the  said  yearly  rent,  at  the 
several  times  ;  and  that  in  default  thereof  it  should  be  lawful  for 
the  company  or  their  treasurer  to  enter  upon  the  toll-house,  S^c. 
and  receive  the  tolls,  8fc.     This  instrument  was  signed  and  sealed 
by  the  respective  parties,  but  the  seals  of  the  said  five  persons  were 
only  their  private  seals,  and  the  corporation  seal  was  not  aflBxed 
to  this  instrument.    The  pauper  continued  in  the  occupation  of 
the  toll-house  and  the  tolls  above  forty  days,  and  paid  rent  for  the 
same.    The  toll-house  is  situate  and  the  tolls  receivable  in  the 
township  of  North  Duffield.    The  annual  value  of  the  toll-house 
did  not  exceed  5/.,  but  the  annual  value  of  the  tolls  greatly 
exceeded  10/.,  and  they  were  let  for  70/.    After  argument.  Lord 
EUenborough  C.  J.  said,  the  residence  in  the  toll-house,  if  it  had 
been  of  sufficient  value,  mieht  have  answered  the  purpose  of  a 
settlement,  but  there  the  value  fails ;  and  the  tolls  are  not  things 
which  He  in  tenure,  but  only  in  grant;  therefore,  without  a  deed,  M  ^^^^ 
dn  interest  in  ^em  could  not  pass.  In  the  case  cited,  (a)  putting  th€  ^^  '  ^*  ^* 
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lea69  out  of  the  question,  the  party  admitted  a  tenancy  by  the 
payment  of  rent.  —  Per  curiam.     Orders  quashed. 

Rex  V.  Eastbourne,  T.  4'3  Geo.  3.  4  East,  103.  2  Not.  P.  L.  134. 
Removal  of  Ann  Borchert  and  her  four  infant  children  by  name, 
from  Seqford  to  Eastbourne  :  and  confirmed  by  the  sessions.  Ann 
B*s  maiden  settlement  was  in  Eastbourne :  she  married  J.  B.  a 
German,  by  whom  she  had  the  children  mentioned  in  the  order. 
The  said  </.  B.  was,  at  the  time  of  the  removal,  resident  in  a 
house  at  Seqford,  of  above  the  value  of  10/.  exercising  therein 
the  trade  of  a  baker.  His  trade  declined  at  Seqford^  and  he 
thereupon,  thought  he  could  exercise  it  with  more  advantage  at 
Eastbourne.  The  wife  and  children  thereupon  became  chargeable, 
and  were  removed  as  above.  The  husband  acquiesced  in  every 
thing  which  took  place  with  regard  to  the  removal ;  accompanied 
them  to  Eastbourne  and  afterwards  continued  to  reside  there  with 
them.  —  Ld.  Ellenborough  C.  J.  This  man  was  not  an  alien 
enemy,  but  a  German  by  birth ;  an  alien  amy ;  and  as  such,  thoogh 
he  may  not  take  a  lease  of  a  dwelling-house  or  shop,  yet  he  may 
occupy  a  tenement  of  10/.  a-year,  and  carry  on  his  trade  there 
like  any  other  person.  Then  he  has  that  interest  which  may 
enable  nim  to  gain  a  settlement  by  the  provision  of  the  legisla- 
ture.    Orders  quashed. 

Rex  V.  Btighthelmstone,  H.  58  Geo.  3.  \  B.  8^  A.  270.  Two 
justices  removed  William  Lancaster  and  his  four  children  from 
Gloucester  to  Brighthelmstone.  The  pauper  had  been  serjeant  to 
one  of  the  companies  in  the  SoiUh  Gloucester  militia,  w^hich  lay  in 
barracks  at  Brighthelmstone,  and  performed  all  the  duties,  and 
received  all  the  advantages  incident  to  his  situation  as  serjeant, 
and  during  that  time  had  taken  a  tenement  there  of  the  value  of 
IQl.  a-year  or  more,  in  which  he  had  resided  with  his  family  for 
more  than  forty  days.  Upon  appeal,  the  Court  of  quarter  ses- 
sions confirmed  the  order  of  removal,  subject  to  the  opinion  of 
the  Court  of  King's  Bench,  whether  by  such  renting  and  residence 
the  said  William  Lancaster  had  gained  a  settlement  in  Bright* 
helmstone  or  not.  Afler  argument,  Ld.  Ellenborough  C.  J.  In 
this  case,  it  seems  to  me,  that  the  sessicMis  have  drawn  the  right 
conclusion.  It  is  contended  that  the  party  here  had  no  intention 
of  coming  to  settle  at  Brighthelmstone;  that  is  not  correct;  cer- 
tainly he  had  the  intention  of  settling  there,  subject,  however,  to 
the  power  of  those  who  directed  his  movements.  The  case 
states  that  he  himself  took  the  tenements  as  a  lodging  for  himself 
and  his  family.  Now  suppose  an  action  then  tb  have  beeo 
brought  against  him  for  non-payment  of  rent,  he  clearly  could 
not  set  up  as  a  defence,  that  he  was  not  the  tenant  of  the  pre- 
mises ;  then  if  he,  as  a  tenant,  occupied  this  house  o^  the  yearly 
value  of  10/.  and  upwards,  he  was  during  his  occupation  irre- 
movable, and  that  having  continued  for  forty  days,  he  has  gained 
a  settlement.  But  it  is  said  the  mutiny  act  prevents  a  soldier 
from  gaining  a  settlement ;  that  act,  however,  contains  no  such 
express  provision :  the  clause  enabling  every  soldier  to  be  ex- 
amined as  to  his  settlement,  does  not  disqualify  him  from 
obtaining  a  new  one.  The  case  of  hiring  and  service  is  quite 
distinguishable  from  this ;  that  proceeds  on  a  ground  of  a  person  s 
not  being  permitted  to  contract  two  relations  inconsistent  with 
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each  other.  In  order  to  gain  a  settlement  by  hiring  and  service,  Bendemce. 
he  must  engage  to  serve  at  all  events  for  a  year ;  now  a  soldier 
has  not  the  capacity  to  render  such  service,  for  an  order  from  the 
war  office  may  at  any  time,  intervene,  and  take  him  from  his 
master's  controul.  The  case  of  taking  a  tenement  is  quite  dif- 
ferent, he  does  not  there  engage  to  reside  in  it  for  any  definite 
period,  and  if  he  does  actually  reside  for  forty  days  it  is  sufficient. 
If  not,  it  would  equally  follow,  that  supposing  an  estate  to  have 
devolved  upon  him  by  act  of  law,  or  that  he  had  made  a  pur- 
chase to  the  amount  of  30/.,  still  no  settlement  would  be  gained 
by  him.     Order  of  sessions  confirmed. 


6.  Ke0itenc( ;  n0  to  time  anb  place. 

Less  than  forty  days'  residence  upon  a  tenement  of  10/.  a-year   Porty  days' 
will  not  gain  a  settlement.     As  in  residence  i% 

Rex  V.  Dilwyn  T.  S  Sf  9  Geo.  2.  Burr.  S.  C.  54.  2  Not.  n««««7- 
P.  £.  54.  William  Smith,  the  pauper,  agreed  for  a  farm  in  the 
parish  o£  Eardislandy  to  hold  from  Candlemas,  at  44/.  yearly  rent; 
and  in  April  following  he  sowed  about  fifteen  acres  of  the  land 
with  gram;  and  in  i^v  following  he  came  to  live  on  the  farm, 
and  inhabited  there  about  three  weeks;  and  then  the  greatest 
part  of  his  stock  of  cattle  was  seized  and  driven  away,  for  rent 
due  to  bis  former  landlord  at  Leominster,  Whereupon  the  said 
Smith  then  came  to  a  new  agreement  with  his  landlord  in  Ear- 
disland,  and  agreed  to  quit  that  farm,  and  to  continue  in  the 
farm-house  and  garden,  and  to  have  a  small  parcel  of  pasture 
with  it,  at  the  rent  of  3/.  10^.,  and  he  continued  thereupon  in 
the  said  parish  of  Eardisland  till  Michaelmas  following.  —  By  Ld. 
Hardvcicke  C.  J.  There  was  no  inhabitancy  for  forty  days  in 
Eardisland  under  the  lease  of  44/.  a-year ;  and  therefore  there 
can  be  no  settlement  gained  under  it.  And  the  next  agreement 
with  his  landlord  in  Eardisland  was  quite  a  separate  contract,  and 
cannot  be  tacked  to  the  former.  It  did  not  take  effect  till  the 
other  was  finished. 

Rex  V.  Uanbedergoch,  H.  37  Geo.  3.  7  T.  R.  105.  2  Bott,  152.  If  a  person  b« 
2  Nol.  P.  L.  54.  Two  justices  removed  the  pauper  and  his  family  ^^^^^I^ 
from  Uanbedergoch  to  Pentraeth  both  in  Anglesea  ;  the  sessions  hj^roement. 
quashed  the  order  and  stated  the  following  Case :  The  pauper  rented  within  forty 
a  tenement  in  the  parish  of  Lleckylehod:  called  Peurhyw,  of  days,  it  prevents 
one  Griffith  for  the  year  1795.     In  May  1795  he  received  no-  W»  settlement, 
tice  to  quit  ^t  AU  Saints  following.     The  pauper  said  he  had  no 
place  to  go  to,  and  if  he  was  compelled  to  quit,  he  would  take 
down  a  bam  he  had  built  upon  the  farm.     Griffith  then  said,  sup- 
pose we  exchange,  you  shall  go  to  Weyu  Emad,  a  tenement  in 
Llanbedergoch  that  Griffith  farmed  of  one  Pritchard  at  the  rent 
of  10/.  lOs.  a-year,  to  which  the  pauper  agreed,  and  promised 
not  to  take  down  the  barn.    It  was  then  agreed  between  them, 
that  they  were  not  to  mention  the  matter,  lest  the  respondents 
should  hear  of  it,  and  prevent  the  pauper  getting  into  possession 
of  the  farm  at  Weyu  Emdd.    On  the   16th  November,  1795,  he 
removed  to  Weyu  Emad,  but  did  not  remove  his  furniture  there 
lest  the  responaents  should  see  him,  he  having  been  informed  if 
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Residence  mier-  ^^  got  into  possession  and  slept  in  the  house  one  night,  he  couM 
rupted  byjbrce*  not  be  turned  out.     The  pauper  resided  twenty-nine  days  on  the 

premises,  when   Pritchard^  aided  by  some  of  the   parishioners 
and  overseers  of  the  poor  of  Llanbedergoch  forcibly  removed  him 
and  his  family  from  Weyu  Eniad,  and  thereby  prevented  him  re- 
siding there  forty  days,  and  he  has  ever  since  been  forcibly  kept 
out  of  the  premises.     The  pauper's  prior  settlement  was  in  Pen- 
traeth.     The  pauper  did  no  other  act  to  gain  a  settlement  in 
Llanbedergoch.  —  It  was  argued  in  support  of  the  order  of  ses- 
sions, that  if  the  pauper  had  resided  forty  days  in  Uanbeder- 
goch  he  would  have  gained  a  settlement,  and  as  ne  was  prevented 
by  the  parish  officers  of  LlanbedorgocK  from  residing  there  by 
force,  he  ought  to  have  the  benefit  of  that  settlement,  otherwise 
they  would  be  taking   advantage  of  their  own  wrong.     If  the 
pauper  had  by  fraud  obtained  possession  of  a  house  and  kept  it 
for  forty  days,  the  circumstance  of  fraud  would  have  prevented 
his  gaining  a  settlement,  and  if  so,  the  fraud  used  by  the  parish 
officers  ought  not  to  defeat  the  settlement.  —  Ld.  Kenyan  C.  J- 
In  order  to  gain  a  settlement  by  living  upon  a  tenement  of  102. 
a-year,  it  is  absolutely  necessary  that  the  party  should  reside 
there  for  forty  days ;  with  regard  to  the  fraud,  where  a  case  is 
pregnant  with  circumstances  of  fraud,  the  Court  have  repeatedly 
said  they  cannot  infer  fraud,  that  fraud  is  a  fact  to  be  expressly 
stated.     Order  of  sessions  quashed. 
If  a  person  be         Rex  V.   St,  George  the  Martyr^    SotUkvoarJcy  if.   38  Geo.  3. 
arrested  and       7  T.  R.  466.     2  Bott,  154.    2  Nol.  P.  L.  54.  55.    The  sessions 
i^nieAxo^^rMm  quashed  an  order  for  the  removal  of  Mary  Lord  the  wife  of  J. 
T  *ntJfrOTi  that  ^^^y  ®^^  ^®''  ^®  children,  from  St.  George  the  Martyr  to  St. 
in  which  his       Martin  in  the  Fields^  Westminster^  and  stated  the  following  Case: 
tenement  is,  be-  —  J.  Lord,  not  beinff  settled  in  either  of  the  contending  parishes, 
fore  be  has        took  the  first  floor  of  a  house  in  iS^  Martinis  parish,  Bt  151.  per 
completed  a       annuniy  the  rent  to  be  paid  quarterly ;  he  went  into  possession  on 
ji^y^dm  he     ^®  ^"^^^  March,  and  on  22a  March  he  was  arrested  and  carried 
gains  no  settle-  ^o  ^^  Marshakea  prison  in  St.  Georges  parish,  but  his  femily 
ment  though  his  continued  to  reside  mthe  house  in  jS^.  Martin* %  parish  until  the 
familyxeddefor  5th  of  May  following,  being  seven  weeks,  the  husband  remain- 
seven  weeks.      jj^g  ^\  y^g  ^j^g  j,j  ^^  Marshalsea  prison,  when  his  wife  and 

children  went  to  him  there,  and  he  gave  up  possession  of  the 
house  in  St.  Martin  s,  and  the  landlord  took  part  of  his  furni- 
ture for  seven  weeks'  rent.  —  The  Question  reserved  for  the 
opinion  of  the  Court  was,  whether  the  husband,  J.  Lord,  gained 
a  settlement  in  the  parish  of  St.  Martins  under  the  above  cir- 
cumstances. —  Ld.  Kenyan  C.  J.  said,  that  no  settlement  could 
be  gained  by  a  residence  on  a  tenement  for  a  shorter  period  than 
forty  days ;  and  though  in  the  case  of  Rex  v.  Leeds  {poU.  534.)  it 
was  only  decided  that  the  justices  ought  not  to  have  removed  the 
pauper  from  Blachfordly  during  the  continuance  of  his  lease,  the 
Court  added  that  <<  if  tus  lease  at  Blackfordly  had  been  at  ao 
end,  his  last  forty  days'  residence  at  Leeds  might  have  borne  a 
difierent  consideration ;"  evidently  intimating  an  opinion  that  forty 
days'  residence  is  necessary  to  give  a  settlement.  Order  of  ses- 
sions confirmed. 

Rex  v.  South  Lynn,  T.  34  Geo.  3.    5  T.  R.  664.    2  BoH,  ISO. 
2  Nol.  P.  L.  55.    Two  justices  removed  the  four  infimt 
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of  Ann  Howard,  widow,  from  South  Lynn  to  East  Bilney^  both   Residence  for 
in  Norfolk,    The  sessions  ouashed  the  order,  subject  to  Sie  opi-  thirty-three 
iiion  of  this  Court  on  the  following  case:  C.  Howard  the  fiither  d«ythyawidow 
of  the  paupers  was  settled  in  East  Dilney  prior  to  24.th  October ,  ^^**^^") 
1792;  on  23d  Octobery  1792,  the  said  C\  Hctvardhe'mg  then  and  cannot  be 
^ome  time  before  in  possession  of  a  cottage  and  land  in  Wiggen-  coupled  with  • 
h.ll,  St.  Peter  s,  in  Nor/blf:,  at  the  yearly  rent  of  2/.  125.  6d.  iwidenceon 
hired  a  house  in  South  Lynn  at  the  yearly  rent  of  9/,  and  paid  *^  Mme  tene- 
105.  6rf.  in  part  of  the  rent,  and  on  the  followbg  day  he  and  his  |,„^j,„nd  for 
wife,  and  their  said  four  chikben  entered  into  possession,  and  re-  sixteen  day?* 
sided  thereon  till  his  death  on  the  8th  November,  1792,  still  keep-  preceding,  t^oas 
ing  possession  of  the  cottage  and  land  in  IViggenhall,    C,  Howard  to  gain  her  a 
oifd  intestate,  and  no  letters  of  administration  have  been  granted  ••itleuient, 
to  his  widow,  or  any  other  person,  but  she  kept  possession  of  and 
occupied  the  house  and  cottage  in   South  Lynn  and  WiggenhaU, 
but  she  and  her  children  resided  in  South  Lynn  until  11th  2)e- 
ember,  1792,  and  on  her  quitting  the  house  at  South  Lynn,  she 
paid  the  landlord  12f.  whicn,  witli  the  money  paid  him'before  by 
her  husband,  was  for  half  a  quarter's  rent.    After  this  she  re- 
mained in  possession  of  the  cottage  in   WiggenhaU,  —  By  Ld« 
Kenyan  C.  J.    If  we  were  to  decide  on  the  express  words  of  the 
act  of  parliament,  we  should  overturn  ninety-nme  cases  out  of  an 
hundred  that  have  been  determined  on  this  statute.  If  a  mere  re- 
sidence on  a  tenement  for  forty  days  irremoveable,  were  sufficient 
to  give  a  settlement,  every  lodger  and  every  servant  residing  for 
that  length  of  time  would  then  acquire  a  settlement ;  but  f  n  order 
to  gain  a  settlement  by  residing  on  a  tenement  of  the  yearly  value 
of  iOl,    the  party  must  stand  in  the  relation   of  tenant  to  the 
Property  Jbrybrty  days.    Here  there  was  an  inchoate  right  in  the 
husband,  and  afterwards  in  the  widow,  which,  if  completed  by  a 
full  residence   of  forty  days,    in  either  case  would  have  been 
sufficient ;  but  that  one  necessary  act,  residence   of  forty  days 
by  the  same  tenant  to  the  property,  was  wanting.     The  hus- 
band after  residing  sixteen  days  on  this  estate,  died,  and  then 
Ae  wife  resided  on  it;   but  what  privity   was    there  between 
the  husband  and  wife  as  to  this'property  ?   It  appears  that  she 
(lid  not  take  out  letters    of   administration    so  as  to  give  her 
a  settlement  by  residing  on  her  own  for  forty  days,  nor  did  she 
'"tside  on  the  estate  for  that  time   as  tenant  of  the  premises ; 
(uid  indeed  she  was  not  solely  entitled  to  administration.    The 
^^e  of  Rex  v.  Netherseal  (a)  is  different  from  the  present,  because  W  Ante,  484. 
there  the  estate  was  bequeathed  to  the  widow,  whose  second 
huaband  lived  forty  days  upon  it;  but  here  there  was  no  privity  of 
contract  or  of  interest  whatever  between  the  pauper  and  her  late 
husband,  and  we  cannot  connect  the  residence  of  the  husband  as 
^tnant,  with  the  residence  of  the  widow  as  tenant,  so  as  to  com- 
plete the  forty  days'  residence  by  both.     Though  this  case  is  new 
m  specie,  it  is  not  new  in  principle ;  and  upon   the  principles 
^tablished  in  former  cases,  1  am  of  opinion,  that  the  widow  did 
not  acquire  any  settlement  in  South  Lynn.    The  other  judges 
concurred.    Order  of  sessions  quashed. 

Taking  land  in  the  parish,  of  whatever  value  it  shall  be,  with- 
out coming  t^  reside  there,  will  not  gain  a  settlement. 

^1  Margaret's,  Westminster  v.  Ludgate,  H.  5  Geo.  2.    2  Bar'  M'hat  shall  be 
"«''rf.  76.    2  Bott,  93.     2  Nol.  P.  L.  54.  134.      Two  justices  re-  deemed  a  suffl- 
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cient  resldeno*  move  Elizabeth  Conyers  from  the  parish  of  St,  Margaret^  to  the 
so  as  to  gain  a  parish  of  Ludgate.  The  sessions  state  the  case  specially :  Tliat 
Wh^^^h*"  t/iawiw  Conyers  father  of  the  said  Elizabeth^  rented  a  house  m 

nant  is  in  Uie  Eudgote  parish  of  25/.  a-year,  and  paid  to  the  rates  of  the  church 
rules  of  the  ^^^  P^^^ !  ^^^  ^^^^  ^^  ^^  ^  prisoner  in  the  Fleet  at  the  time 
Fleet  and  he  he  did  SO ;  and  that  Elizabeth  gained  no  settlement  for  herself, 
has  in  the  same  Upon  which  the  sessions  adjudged  that  he  gained  no  setdemeat 
parish  a  tene-  ^jy  ^^^jg^  gu^  ^jjg  Court  quashed  the  order  of  sessions,  and  con- 
heTpayine^e*  ^^^^^^^  ^^^  order  of  the  two  justices.  For  in  this  case  he  was  in 
rent,  he  gains  a  Custody  of  the  law,  and  in  no  capacity  of  gaining  a  settlement 
Kettlement.  elsewhere ;  though  occasionally  absent,  yet  he  might  be  looked 

upon  as  virtually  resident  at  Litdgate  which  was  the  place  where 
See  ante,  445.     he  came  to^ settle. 

The  residence  Rex  v.  Topcroft,  M.  25  Geo,  3.  Cald.  478.  2  Bott^  149. 
""*V*^  ^  ^^  2  ^^^'  ^'  ^'  ^^'  "^^  pauper  rented  a  farm  in  KempneU  at  30^. 
STtenrmenl  or  ^-y^ar,  and  resided  on  it  from  Lady-day^  1779,  till  Chri^nm 
some  part  of  it  1*781,  when  he  went  with  his  wife  to  reside  with  his  son-in-law  at 
lies.  Toper qfly  taking  with  him  all  his  furniture  and  the  stock  remain- 

ing on  his  farm  at  KempneU ;  he  resided  with  his  son-in-law  at 
Topcroft  upwards  of  forty  days  before  he  delivered  up  the  pos- 
session of  the  farm  in  KempneU,  but  he  did  not  hire  or  occupy  any 
land  or  tenement  whatever  in  Topcroft,  <—  The  sessions  coniirmed 
the  order  by  which  he  was  removed  to  Topcroft,  —  Bearcrofi 
shewed  cause  and  said,  the  principle  of  the  poor  laws  was,  that 
no  person  could  be  removed  but  those  which  were  likely  to  be- 
come chargeable;  renting  10/.  a-year  was  made  tlie  test  of  abi- 
lity, and  the  pauper  having  done  so,  and  continuing  forty  days 
in  Topcroft,  gained  a  settlement.  —  Wilson,  contra  :  The  right 
to  a  settlement  from  lOl,  a-^ear  arises  not  from  renting  it,  but 
from  coming  to  reside  upon  it ;  here,  on  the  contrary,  the  pauper 
runs  away  from  it ;  and  he  cited  the  case  of  Rex  v.  Llanverras, 
to  shew  that  the  residence  must  be  in  the  parish  where  the  tene- 
ment or  some  part  of  it  lies ;  and  of  this  opinion  was  the  Court; 
and  Ld.  Mansfield  C.  J.  said,  even  if  residence  in  one  parish  and 
occupation  in  another  were  sufficient,  here  is  no  such  occupation, 
for  he  had  run  away,  and  lefl  his  tenement.  Both  orders 
quashed. 
Same  point.  jj^x  v.   Knighton,   T.  27  Geo.  3.    2  U  R,  48.     2  Bott,  15a 

2  Nol,  P,  L,  53.  54.  Robert  Hardy  and  his  three  children 
were  removed  from  Knighton  to  St,  Margaret,  The  sessions 
quashed  the  order,  and  stated  the  following  Case :  —  The  pauper 
being  settled  in  St,  Margaret,  took  a  windmill  in  that  parish 
of  ten  guineas  a-year,  at  Lady-day,  1778,  and  occupied  it 
for  one  year.  On  30th  of  AprU  following  he  married  Anne  the 
daughter  of  Samuel  Ward,  of  Knighton,  which^  is  a  township  in 
the  parish  of  iS^  Margaret,  but  (ustinct  as  to  the  maintenance 
of  the  poor.  Before  the  marriage.  Ward  said  he  would  give  him 
house-room  till  he  could  provide  himself;  and  on  his  marriage, 
he  went  accordingly  to  reside  with  his  father-in-law  at  Knighton, 
whose  house  was  about  a  quarter  of  a  mile  distant  from  the  said 
mill ;  and  he  continued  there  until  the  death  of  Ward  in  1766^ 
During  the  time  he  occupied  the  said  mill,  or  afterwards,  be  neither 
rented  nor  occupied  any  land  in  Knighton,  During  the  last  half 
year  he  rented  tiie  said  mill,  he  kept  a  servant,  who  resided  with 
with  him  in  Ward'%  house  as  part  of  his  (the  pauper's)  ikmily. 
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The  pauper  belieTed  it  was  known  to  the  township  of  Knighton  iMdenee .«  tke 
that  ne  rented  the  mill,  because  he  served  some  of  the  innabi-  ^'J^  occups,- 
tants  there  with  grist,  and  they  knew  him  to  be  a  miller.—  iJ^ai^^lT* 
Ashhurst  J.  delivered  the  opinion  of  the  Court  (after  taking  time  pamka, 
to  consider):  The  question  in  this  case  is,  whether  the  pauper 
gained  a  settlement  in  the  parish  where  he  rented  a  tenement  of 
die  yearly  value  of  10/.,  or  m  the  parish  where  he  resided,  occu- 
pying at  the  same  time  a  tenement  in  another  parish  ?     And  we 
are  all  of  opinion  that  he  did  not  gain  a  settlement  in  Knighton^ 
because,  in  order  to  vain  a  settlement  hy  renting  10/.  per  annum, 
there  must  be  a  restaence  either  on  the  premises^  or  at  least  in 
ike  parish  vohere  some  part  of  the  premises  lies.     Rex  v.  Topcrqft 
is  aecisive  of  the  ouestion ;  and  there  are  two  or  three  other 
cases  (a)  which  connrm  this  doctrine,  where  it  has  been  taken  (a)  IL  r.  But- 
for  panted  that  Uiere  must  be  a  residence.     Order  of  sessions  W*  Burr.  S.  C. 
quashed.  107.  on/e.  481. 

Rex  V.  Frittoellf    E.  37  Geo.  S.      7  T.  R.  197.      2  Bott,  153.  A  penon  rent- 
2  Nol.  P.  L.  36.  39.      Robert  Hearne  and  his  family  were  re-  >>«  *  tenement 
moved  from  Stoke  Lyne  to  Fritvoell.    The  sessions  confirmed  the  '^°*  Sinif ' 
order,  and  stated  the  following  case :  —  Thomas  Hearne  the  pau-  |«n|.free ins 
per*s  father  about  twenty-two  years  since  rented  two  farms  in  tenement  in 
Stoke  Lyne,  one  at  35/.  and  the  other  at  10/.  a-year ;  during  the  another,  gains 
last  four  months  that  he  occupied  the  above  farms,  he  and  his  aiettlement 
family  dwelt  in  the  adjoining  parish  of  Fritwell,   in  part  of  a  ^'^  "•  ""•" 
house  belonging  to  a  relation,  who  permitted  him  to  live  in  it 
rent-free  :  the  house  consisted  of  two  separate  tenements,  one  of 
which  the  pauper  and  his  family  occupied,  together  with  a  bam, 
stable,  and  yard  appurtenant.     He  kept  a  team  there,  and  drew 
his  corn  from  his  farm  at  Stoke  Lyne  to  FritvoelL    In  this  sepa- 
rate tenement  he  continued  nearly  two  years,  but  never  occupied 
any  land  in  Frittoell.   This  separate  tenement  and  use  of  the  bam, 
stable,  and  yard,  were  of  the  yearly  value  of  about  35^.     He  never 
paid  any  rent  in  respect  thereof,  but  his  relation  had  all  the 
dung  and  manure  made  by  the  pauper's  cattle,   and  spread  it 
upon  his  own  lands  in  an  adjoinmg  parish.  —  Ld.  Kenyon  C.  J. 
It  is  now  too  late  to  enquire  into  the  propriety  of  all  the  deci- 
sions that  have  been  made  on  the  settlement  laws  since  the  pass- 
ing of  IS  &  14  C  2.;  for  even  though  it  should  appear  on  such 
enquiry  (which  I  do  not  suggest  is  the  case,)  that  the  words  of 
that  statute  have  been  in  some  instances  strained,  yet  as  there 
is  a  series  of  decided  cases  on  the  subject,  we  ought  not  now 
to  depart  from  them ;  if  when  the  question  first  arose  it  had  been 
holden,  that  the  party  must  have  one  single  tenement  in  the  pa-  Scesut.59G.9. 
rish  of  10/.  a-year,  perhaps  such  construction  of  the  act  would  c.  5a  antt, 
have  fallen  in  with  the  general  opinion  of  mankind :  however  it  P*  '^^^* 
was  not  long  ago  decided,  that  it  need  not  be  one  undivided 
tenement  held  under  one  landlord,  nor  all  lying  in  one  parish, 
for  tliat  distinct  tenements  held  under  different  landlords,  and 
lying  in  different  parishes,  may  be  joined  together,  and  provided 
they  all  together  amount  to  the  annual  value  of  10/.  they  will 
confer  a  settlement  on  the  party :  and  that  being  once  decided, 
I  think  it  puts  an  end  to  this  question.     Here  the  pauper's  fa- 
ther, who  rented  two  tenements  in   Stoke  Lyne^  went  to  the  pa- 
rish of  Fritvaelly  where  he  entered  into  part  of  a  house  forming  a 
distinct  tenement  by  itself,  and  belonging  to  his  relation,  where 
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nsadence :  the  he  was  permitted  to  live,  but  not,  as  has  been  argued,  out  ot' 
l>au})er  occufnf'  charity.  This  is  not  like  one  of  the  cases  cited,  where  the  |)au- 
Tndiffbrent^*  per  was  taken  into  the  house  of  his  son-in-law  as  a  lodger ;  for 
jtanSin.  here  were  two  separate  tenements,  the  whole  of  one  of  which 

he  occupied,  and  I  am  not  prepared  to  say  that  his  relation  could 
have  turned  him  out  of  possession  on  a  day's  notice ;  and  though 
it  is  stated  in  the  case  that  the  pauper  paia  no  rent  in  money,  it 
appears  that  there  was  an  equivalent ;  there  was  a  quid  pro  quo; 
the  pauper  brought  all  his  dung  and  manure  from  his  otner  tene- 
ments, and  this  relation  had  the  benefit  of  it.  As  therefore  he 
was  in  the  occupation  of  more  than  10/.  a-year  in  the  whole,  and 
some  part  of  it  lay  in  the  parish  of  Frittvell,  I  am  of  opinion  that 
this  case  was  properly  decided,  as  well  by  the  justices  who  re- 
^  .  ^   P  moved  the  pauper,  as  by  those  who  confirmed  the  order  on  hear- 

Allonirley,  ^^S  ^^^^  appeal.  The  other  judges  were  of  the  same  opinion. 
ante,  474.  Both  orders  confirmed,  (a) 

AVherea  resi-  ^^^  ^'  ^^'  Mary,  Lambeth,  E.  39  Geo.  3.  8  T.  R.  24a  241. 
dence  is  in  dif-  2  Bolt,  155.  2  NoL  P,  L.  55.  John  Taylor  was  removed  from 
ferent  parishes,  the  parish  of  St.  Olave  to  the  parish  of  St.  Mary,  Lambeth,  both 
*h^  "f**"f  ^^  '^^  Surrey.  The  sessions  confirmed  the  order,  and  stated  the  fol- 
dai«at^di^nent  ^^^^^E  ^^^  •  —  '^^^  pauper,  about  four  years  ago,  took  a  tene- 
in^ali,  and  ment  at  the  yearly  rent  of  twelve  guineas,  in  St.  Mary,  Lambeth, 
he  sleeps  there  and  continued  tenant  thereof  until  29th  September ^  1797.  He 
the  last  night,  resided  in  that  tenement  with  his  wife  and  family  from  the  time 
thesetUemcnt  of  taking  it  until  24th  June,  1797,  when  he  took  a  lodging  for 
u  gained  there.   ^^  convenience  of  his  business,  at  the  rent  of  Si.  lOs.  a-year,  in 

the  parish  of  St.  Mary-le-Bone,  where  he  occasionally  slept,  leav- 
ing his  wife  and  family  at  the  house  in  Lambeth :  both  tenancies 
expired  on  29th  September,  1797.  The  pauper  slept  sometimes 
in  Lambeth  parish,  and  sometimes  at  his  lodgmgs  in  St.  Mary-le- 
Bone,  and  for  above  forty  days  in  the  whole  upon  the  tene- 
ment in  St.  Mary4e'Bone,  and  he  slept  there  the  last  thirty  nights 
of  that  tenancy.  His  wife  and  family  never  accompanied  him  or 
alept  at  the  lodging  in  St.  Mary-le-Bone,  but  remained  at  the 
house  in  Lambeth  until  about  three  weeks  previous  to  Michadnuu 
day,  1797,  when  she  went  away  and  took  the  furniture  away  with 
her.  —  The  sessions  were  of  opinion,  that  the  pauper's  settle- 
ment was  in  St.  Mary,  Lambeth.  —  The  Court  said,  there  could 
be  no  doubt  but  that  the  pauper's  settlement  was  in  the  parish 
of  St.  Mary4e-Bone,  where  tie  had  a  tenement  of  above  the 
annual  value  of  10/.  when  joined  to  the  other  in  Lambeth, 
and  in  which  former- tenement  he  had  resided  on  the  whole 
above  forty  days,  and  where  he  had  slept  the  last  night.  The 
question  was  too  plain  for  argument.     Both  orders  quashed. 

The  same  point  was  determined  in  Rex  v.  Lotoess,  E.  16  Geo.  S. 
2  Bott,  148.    Burr.  S.  C.  825. 

In  Rex  v.  Ringwood,  {ante,  467.)  Ld.  Ellenborough  C.  J.  said. 
The  Court  will  not  enter  into  minute  enquiries  whemer  the  pau- 
per slept  in  the  literal  sense  of  the  word,  during  the  last  night  of 
nis  residence,  —  what  will  satisfy  pemoctavit  is  sufficient. 
S9  G.  5.  c.  5a         By  stat.  59  Geo.  3.  c.  50.    No  settlement  shall  be  gained  (ai^er 

July  2. 1819,)  **  unless  the  house  or  building  shall  be  held,  and 
the  land  occupied  for  the  term  of  one  whole  year  by  the  person 
hiring  tha  same." 
See  sUt.  59  Geo.  3.  c.  12.  §  11.  ante,  p.  200. 
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7*  !S>i  iftt  timt  fojr  tofiicg  t|^  contract  10  matir. 

It  is  observable,  that  the  statute  doth  not  say  for  what  time  Taking  a  tene- 
he  shall  rent  the  tenement,  but  only  of  what  value  it  shall  be  by  ^eni  for  eight 
the  year.     And  in  the  case  of  /?cx  v.  Shenstone,   E.  82  Geo.  2.  raon»>»»»J>*l 
Burr.  S.  C.  474.     2  Bott,  141.     2  Nol.  P.L.  41.    A  person  took  ^entrthere  be- 
an  house  of  SOf .  a-year,  in  the  parish  of  Gratwick  ;  and  two  and  ing  aiio  a  forty 
a-half  acres  of  land  in  the  parish  of  King's  Bromleu,  for  the  days*  residence, 
growing  of  potatoes,  from  Candlemas  to  Michcelmasy  being  eight 
months,  for  11/. ;  and  lodged  the  last  forty  days  before  Michael- 
mas in  the  parish  of  King  s  Brondeif.     It  appeared  that  he  took 
them  bon^Jidef  and  without  any  design  of  fraudulently  obtaining 
a  settlement  in  tJie  parish  ;  and  it  was  adjudged  that  he  gained  a 
settlement  thereby  in  tlie  said  parish  of  Kings  Brondey. 

Staunton  under  Bardon  v.  Ulescro/iy  H.  6  Geo.  3.  Burr.  Same  point. 
S.  C.  558.  2  Bolt,  142.  2  Nol.  P.  L.  41.  The  pauper  fVilliam 
Harrison  took  a  tenement  from  1st  June  till  Ladu-dai/  following, 
for  twenty-six  guineas,  which  he  occupied  accorciingly,  and  pai^ 
the  rent.  The  question  was,  whether  by  continuing  upon  this 
tenement  far  forty  days  unremoveable,  he  thereby  gained  a  settle- 
ment ?  —  And  by  the  Court,  clearly,  he  did. 

St.  Matiheto*Sf  Bethnal  Green  v.  St.  Botolph's,  AldgatCy  H.  Same  iwint. 
"I  Geo.  3.  Burr.  S.  C.  574.  2  BoU,  IS5.  2  Nol.  P.  L.  41.  Taking  for  five 
John  Fell,  the  husband  of  the  pauper,  hired  a  house  for  five  ""©"t*''* 
months,  for  which  he  agreed  to  pay  4/.  He  came  and  resided  with 
his  family  there,  durhig  the  said  five  months.  And  the  house, 
at  the  time  of  hiring  and  entering  upon  the  same,  was  worth,  to 
be  let.  Id.  by  th6  year.  It  was  argued,  that  this  could  not 
gain  a  settlement,  'fhe  criterion,  which  is  the  ability  of  a  per- 
son to  hire  a  tenement  of  10/.  a-year  value,  fails  in  tlus  case. 
For  it  doth  not  appear  that  this  man  had  such  a  degree  of  credit 
as  the  statute  requires.  Besides  that  the  proportion  of  4/.  for  five 
months  falls  short  of  10/.  a-year,  by  about  Sd.  a-month.  —  But 
by  Ld.  Mansfield  C.  J.  and  the  Court :  The  rent  is  not  material, 
but  the  value.  And  we  are  concluded  from  treating  this  tene- 
ment as  under  10/.  a-year,  by  the  finding  of  the  justices  who  have 
stated  it  as  a  fact,  that  at  the  time  when  he  took  it,  it  was  of  the 
value  of  10/.  a-year  to  be  let.  And  it  was  adjudged  that  he 
thereby  gained  a  settlement. 

Rex  v.  FUlongley,  M.  29  Geo.  3.     2  T.  R.  709.      2  Bott,  693.  RemoTal  under 
2  Nol.  P.L.  ISl.  224,     Removal  from  FiUongley  to  KintuaUey  ;  •«  "d^  wiU 
and  quashed  by  the  sessions.    The  pauper  on  1st  January,  1786,  ^lS!nti»ctf^ 
and  for  some  years  before,  rented  and  resided  on  a  tenement  in  rentSg  and  V 
the  parish  of  FUlongley,  of  the  yearly  value  of  10/.    He  conti-  pauper  return- 
nued  thereon  till  tlie  29th  April,  in  the  same  year,  when  he  was  ing  after  execu- 
removed  by  an  order  of  removal  from  F.  to  Kinwalsey  ;  on  the  tionof  an  order 
same  day  on  which  he  was  delivered  with  the  said  order  of  re-  jf  '^!^^**'  ^ 
moval,  he  returned  back  to  the  tenement  in  F.,  where  he  resided  uJJdersuS'con- 
without  making  any  new  contract  with  his  landlord  for  the  same,  tract,  may  gain 
and  without  any  interruption  for  about  three  quarters  of  a  year,  a  settlement 
and  then  was  removed  to  Kinwalsey.    An  appeal  was  entered  thereby* 
against  the  said  order  of  29th  Apru,  1786»  but  was  not  prose- 
cuted.    The  question  was,  whether  as  the  pauper  entered  into  no 
n«w  contract  on  hit  return;  he  could  be  considered  as,  *'  coming 
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tp  settle  on  a  tenement  of  lOl.per  ann.  within  the  statute?  and, 
whether  the  former  contract  were  done  away  by  the  order  of  re- 
moval ?"  And  it  was  urged  against  the  order  of  sessions,  that  by 
the  case  of  Rex  v.  SL  Michael's  Bathy  (CaldAlO.)  there  must  be 
a  privity  of  contract,  and  that  mere  possession  will  not  suffice. 
That  the  pauperis  return  was  a  wrongful  act,  and  that  therefore 
by  the  case  of  Rex  v.  Kenilxvortk,  (2  T.  R.  598.)  no  settlement 
could  be  gained.  But  it  was  held  clearly  by  the  Court,  that  an 
order  of  removal  could  not  put  an  end  to  a  contract  between  the 
parties,  respecting  the  taking  a  tenement;  that  therefore  the 
pauper  could  not  be  considered  as  returning  in  a  state  of  va- 
grancy, and  that  the  old  contract  remained,  and  therefore  he 
gained  a  settlement  by  a  residence  of  forty  days.  That  in  the 
case  in  Cald,  the  pauper  resided  against  the  consent  of  the  land- 
lord.    Order  of  sessions  discharged. 

By  Stat.  59  Geo.  3.  c.  50.  No  settlement  shall  be  gained  (after 
July  2d,  1819,)  "  unless  the  tenement  shall  have  been  bonajide 
hired  for  the  term  of  one  whole  year." 


8.  £Df  fratitit 


Taking  land 
without  stock- 
ing «t,  deemed 
frandulent. 


Fraud  will  defeat  this  species   of  settlement,  as  it  will  all 
others. 

Rex  V.  Woodland,  £.26  Geo.  3.  1  T.  J?.  261 .  2  BoU,  139.  2  AW. 
P.  L.  VI.  It  appeared  by  the  case  stated,  that  the  pauper  being 
settled  in  Woodland  went  to  AMurton,  where  he  rented  a  cot-house 
at  1/.  I2s.per  ann.,  in  which  he  resided ;  during  which  time  he  took 
a  meadow  in  Woodland j  at  t\e  rent  of  10  guineas f  of  one  M.Si 
who  resided  in  the  same  parish.  The  pauper  did  not  stock  it  at 
all,  but  at  Christmas  he  let  the  grass  for  3/.  3*.  to  Edward  Barter^ 
till  Lady-day  following,  who  stocked  it  and  paid  the  rent  to  him. 
Several  persons  offered  to  take  the  grass  of  the  pauper  before  he 
let  it  to  Barter.  He  (the  pauper)  laid  up  the  ground  for  mow- 
ing, and  then  let  the  mow  to  the  said  M.  N.  for  live  guineas,  and 
the  after-grass  for  two  guineas.  At  the  end  of  the  year,  when 
the  pauper  settled  accounts  with  JVr,  he  received  two  guineas  on 
balance  of  accounts,  afler  allowing  five  guineas  to  N.  for  the 
half  year's  rent  then  due ;  N,  had  frequently  made  a  practice  to 
take  ground  and  let  it  again  in  parcels,  (it  was  the  case  now ;) 
three  years  before  this  transaction,  the  pauper  had  received  relief 
from  Woodland,  and  half  a  year  after  the  expiration  of  the  term, 
his  wife  received  relief  from  Woodland.  The  sessions  were  of 
opinion,  that  the  said  taking  was  fraudulent.  And  the  main 
question  made  in  argument  was,  whetlier  the  Court  of  K.  B. 
would  bind  themselves  by  the  finding  of  the  sessions,  that  it  was 
a  fraudulent  transaction  ?  And  in  support  of  the  negative  v-ere 
cited  Rex  v.  St.  Nicholas,  Harwich,  Burr.  S.  C.  171.  And 
contra,  Rex  v.  Tedford,  Burr.  S.  C.  60.  2  Bott,  505.  —  But 
the  Court  said  they  were  of  opinion  that  it  was  a  fraudulent 
taking,  and  that  they  would  give  no  opinion  upon  the  right  of 
the  Court  to  examine  into  the  propriety  of  such  conclusion  by 
the  sessions. 
The  court  will         In  Rex  v.  Fillongley,  M.  29  Geo.  3.     2  T.  R.  709.    2  BoH,  69S. 

2  NoU  P.  Z,.  461.     Which  was  a  question  arising  upon  a  settle- 
ment by  taking  a  tenement.  —  Lord  Kenyon  C.  J.  said,  there  i»  no 


not  prcMuno 
fniid. 
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rule  better  established  than  that  fraud  is  never  te  be  presumed^ 
and. I  believe  in  a  case  sent  for  the  opinion  of  this  Court>  which 
was  pregnant  with  fraud»  they  would  not  presume  fraud  because 
It  was  not  BO  stated* 

§  XL  fmtlmimt  hp  a  ]aer0on*0  oten  d^^tatt* 

Stat.  9  Geo.  1.  c.  ?.  §  5.    Enacts  that  after  25fih  March,  172S.  9  G.  l.  e.7. 
No  person  or  persons  shall  be  deemed,  adjudged,  or  taken  to  aC'  Ju'chtMi  on- 
^uire  or  gain  any  settlement  in  any  paruh  or  jplace,  for  or  by  JlSS  toMtO*. 
virtue  qf  any  purchase  of  any  estate  or  interest  %n  such  parish  or  meotg  i„  » 
piace^  wkereof  the  consideration  for  such  purchase  doth  not  amount  parish. 
to  the  sum  qf  thirty  pounds,  bon4  fide  paid,  for  any  longer  or 
Jkriher  time,  than  such  person  or  persons  shaU  inhabit  in  such 
estatCf  and  shall  then  be  liable  to  be  removed  to  such  parish  or 
place,  tohere  such  person  or  persons  M^ere  last  legedly  settled,  before 
the  said  purchase  and  inhabitancy  therein. 

!•  As  to  the  having  an  estate  qf  his  oton^ 
2.  As  to  estates  acquired  by  purchase. 

S*  That  a  person  may  not  oe  removed  from  his  oum,  although 
not  settled  thereby. 

4.  QT  certHicate  personSf  as  affected  by  this  act. 

5.  Of  residence. 

!•  As  to  the  having  an  estate  qf  his  oton  ;  and  herein  t 
(«u)  Of  the  va&e  requisite. 
(i.)  Of  infants,  executors,  administrators,  next  qfkin,  tenants 

at  toiu,  and  tenants  by  quarantine. 
(c.)  Qfjoint'tenants,  trusts,  estates  vested  in  the  husbandsty 

marriage,  guardian  in  socage,  Sfc. 
\d.)  Of  estates  gained  vorongfuUy.'  or  by  impeifect  contracts* 
\e,)  Wprq/Us  not  partaking  qf  the  realty, 
(f.)  qf  mortgages. 

1.  (a.)  iDf  tj^  taltie  tA  tge  mate. 

Harrow  v.  Edgeuoare,    E.  \l  Arm.     F61.2S7.     2Bott,4fS7.  The eatate need 
^  Nol.  P.  L.  60.      A   person  settled   at   Harroto,  went   into  ^^  ^  ^-J ?^ 
the  parish  of  Edgetoare,  and  purchased  a  copyhol4  estate  for  ^^^'^^ 
life,  and  lived  therein  four  or  five  years,  and  died.     And  as  inheritance,and 
this  was  a  tenement  under  lOl.  a-year,  the  question  was  upon  it  may  be  oopj- 
the  IS  ^  14  C  2.9    Whether  this    gained  him  a  settlement  at  hold. 
JEc^ewaref    It  was  argued  that  the  statute  hath  been  always 
hM  to  mean  an  estate  which  a  man  takes  to  farm,  and  not 
an  estate  of  bis  own ;  for  if  a  person  has  a  freehold,  he  cannot  be 
j-emoved  from  it,  though  not  worth  10^  a-year.  —  And  by  Por- 
Jker  C.  J«  and  the  Court :  Where  a  person  has  an  estate  tor  life» 
4>r  an  estate  of  inheritance  of  his  own,  that  gains  him  a  set- 
tlement  thoueh  less   than  lOl.   a-year ;  for  he  cannot  be  re- 
moved, and  if  he  cannot  be  Femoved,  he  certainly  gains  a  «et^ 
tlement* 

S^  BrxYm  West  Shfffbrdt  post^  page  540. 
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(ft.)  £>f  infamy,  mtutavg^  almitmdttatottf,  mtt  of 
&tri,  mtantiS  at  totll,  anti  4uatantttie» 

An  infant  eight  Rex  v.  Hasfield,  E.  IS  Geo.  2.  2  S^ra.  1131.  J^urr.  S.C. 
yearn  of  age  re-  147,  2  JBo«,  462.  2  JVo/.  P.  L.  62.  89.  134.  On  8  special  order 
^^  in  which  ®^  sessions,  relating  to  the  settlement  of  a  boy  of  eight  years  and 
lUiiuan  tttate  ^  g*rl  of  six,  it  was  Stated  that  the  mother  of  these  children  had 
of  its  o%m,  is  an  estate  of  4/.  a-year  in  Tirley^  where  she  and  her  liusband  lived 
irremoveable,  and  had  these  children:  That  she  dying,  the  husband  became 
and  may  gun  a  tenant  by  the  curtesy;  and  whilst  such,  he  took  30/.  a-year  at 
wch^diM^    Hasfieldy  and  lived  one  year  there  with  his  two  chUdren,aDd 

thdti  died  :  That  the  chil(uren  being  found  with  their  grandmother 

at  Tirleii/,  were  both  removed  to  Hasfield ;  which  order  the  set* 

sions  confirmed.  —  And  now  the  Court,  after  argument,  confirmed 

the  orders  as  to  the  girl,  but  auashed  them  as  to  the  boy.    For 

as  to  the  boy,  he  was  tenant  in  ^e  of  the  4/.  a*year.  And  though 

it  was  not  stated,  that  he  was  actually  upon  that  spot,  yet  it  was 

enough  that  he  had  such  an  estate  m  the  parish,  from  which  he 

could  not  be  removed.    But  as  to  the  daughter,  it  is  otherwise ; 

she  could  demand  no  maintenance  out  of  her  brother's  estate;  as  it 

was  never  yet  determined,  that  children  should  go  to  a  graodmo- 

iher  for  nurture.     She  may  indeed  be  charged  to  contribute  to 

.  iheir  relief  in  the  parish  where  they  are  settled. 

.  "See  Rex  v.  Houghton-le- Springs  post,  page  541. 

Ati  ezceutor  Rejt  V.  SundruK,    T.  7  Geo.  2.     1  Sess.  Ca.  200.     2  Stra.  988. 

^kmiX  gain  a  set-  Burr.S.  C.  7.     2  Bott,  460.     2  Nd.  P.  Z.  2. 68.  Thomas  Petck, 

"<»«"«*  by  r^-  |j    indenture,  demised  to  Thomas  Gates  the  father  a  cottage  at 

.  ^itL^old.  5«.  a-year,  which  was  the  full  value,  for  99  years.    The  lessee 

^^^^  *  held  it  till  his  death,  and  devised  it  to  Thomas  Gates  his  son.  And 

the  question  was,  whether  the  son  as  executor,  being  entitled  to 

the  term,-  shall  gain  a  settlement  by  inhabiting  in  such  cottage? 

-^  By  the  Court:  Where  a  man  lives  upon  his  own,  is  a  case  of  a 

very  tender  nature,  and  the  law  will  not  unsettle  him  :  Persons  to 

be  removed  under  the  statute  of  C.  2.  are  those  that  wander  from 

place  to  place,  and  not  those  who  live  upon  their  own  estate : 

And  adiudged  that  he  gained  a  settlement. 

Ko  right  Is  Sotdn  Sydenham  v.  Lamerton,  E,  S  Geo.  I.  Sett.  Sf  Rem.  lOS. 

T«jted  unta  lei-  j  Stra.  57'    2Bott,\/&%  n.{a)     2Nol.P.L.S^    A  person  pos- 

ten  of  admmis-  g^ggg^  ^f  ^  lease  for  years  dies  intestate ;  if  the  next  of  kin  shaB 

3i     dttt!  ^®  said -in  law  to  be  settled  Ihere,  was  the  question :    It  was  held 

not ;  for  he  had  only  a  right,  which  he  must  pursue  by  taking  out 
letters  of  administration,  and  no  right  is  vested  in  him  till  that  is 
done. 
Where  there  Rex  s.    Widxoorthy,    T.   10  Geo.  2.      Andr.  4.      Burr.S.C. 

•re  two  next  of  j^g,  2fld«,  461.  ^Nol.P.L.S^.  The  pauper  being  settled 
^^  *"iS?ibe  ^^  Farringdoity  removed  to  Widtvorihy,  and  lived  there  with  his 
Si^er^ing  father  in  a  cottage  house  of  SOs.  a-year,  working  as  day-labourer, 
ponessed  of  the  The  father  died  intestate,  possessed  of  the  said  cottage  for  the  re- 
residue  of  a  sidue  of  a  term,  determinable  on  lives,  leaving  the  pauper  and 
**""*  ^iTfA***"  ^i'*^*^^'^  ^^^'  ^^  pauper's  brother  took  his  distributive  share  of 
order'^reinoYal  ^^*  father's  estate  in  goods,  and  the  pauper  Jiin^elf,  after  the&^ 
made  for  one,  ther's  death,  continued  in  the  cottage  for  five  or  six  years,  until 
•  he  takes  out  the  lease  was  determined :  After  which,  and  since  Uie  makii^ 
Jetton  of  adml-   out  the  order  for  his  removal,  he  took  out  admiDistration  to  htf 

15 
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lather.      And   the  •eMiona  quashed  the  laid  ordeffi  adjudging  nimitftDnk  b« 
him  to  be  settled  at  Widiaorihy.  —  By  the  Court :  At  the  time  o«w*  "^^  » 
of  making  the  first  order  he  had  ^ned  no  settlement  at  Wid'  J^^'lSj^Sf 
worthy ;  because  nothing  vested  in  him  before  administration  was 
granted  to  him.     If  so,  then  that  order  for  removing  him  was  a 
good  order  when  made*    And  the  sessions  ought  not  to  have 
quashed  it ;  though  administration  had  been  afterwards  taken  out. 
For  they  could  not  quash  a  sood  order  upon  a  matter  which  hap- 
pened ex  post  facto.    If  this  administration  really  gained  him  a 
settlement,  there  ought  to  have  been  a  new  order  of  two  justices 
to  remove  him  again  to  Widworthy,     But  taking  out  administra- 
tion after  the  terto  was  expired,  could  never  give  him  an  interest 
in  the  expired  term.     And  whilst  the  term  subsisted,  not  having   Ttntnt  ai  wIU 
taken  out  administration,  he  was  in  possession  merely  as  a  tenant  am  gain  no 
at  will.    He  was  removeable  by  the  parish ;  and  his  right  would  wttloMnt  as 
have  been  without  foundation  if*^  administration  had  been  granted  ^^^^* 
to  any  one  else. 

Rex  y.  North  Curry j   M.22Geo.S.     Cald.  1ST.     2  Bott,  4f77.  VHienawife 
S  Nol.  P.  L.  84.  85.      Betty  Winter,  widow,  and  her  four  chil-  md  two  cUl- 
dren,  were  removed  from  North  Currey  to  Ruishton.    The  sea-  dren»urnveili# 
aions  quashed  the  order,  and  stated  specially :  That  John  Winter,  ^^amMmm 
late  husband  of  the  pauper,  was  before  marriage  settled  at  Ruith'  «  aetdcmentby 
ion:  that  soon  after  their  marriage  he  purchased  a  cottage  and  lectan of  admi. 
garden  in  North  Currey,  of  the  yearly  value  of  20*.  for  14"  gui-   niatration  taken 
neas,  which  was  demised  to  him,  his  executors,  administratorsi  ^^  ^^^  ^ 
and  assigns,  for  ninety-nine  years,  or  three  lives,  at  the  yearly  b?ofa!e  in- 
rent  of  2i.     That  he  and  his  wife  resided  in  the  said  cottage  for  tettate*tterm. 
several  years  until  his  death:  Betty  his  widow,  and  their  said  Lease  for  lirei. 
children,  soon  after  became  chargeable  to  North   Currey,  but 
were  refused  relief  unless  they  would  go  into  the  worluiouse, 
which  thev  did  and  quitted  possession  of  the  aaid  cottage  and 
garden,  where  they  were  relieved  until  they  were  removed  to 
Huishton  in  February  1781.     Ruishton  appealed  at  the  Easter 
sessions  24th  April  1781,  which  sessions  was  adjourned,  and  the 
said  Betty  soon  after  returned  to  the  said  cottage,  and  resided 
there  till  28th  April  1781,  when  she  sold  the  said  cottage  and 
garden  for  six  gumeas  for  the  residue  of  the  term,  and  by  inden* 
tare  dated  283i  April  1781,  assigned  the  said  term*    That  on 
11th  July  1781,  being  the  day  after  the  1st  da^  of  the  present 
sessions,  the  said  Betty  sued  out  letters  of  administration  of  her 
late  husband's  effects.  —  Gould  in  support  of  the  order  of  sessions, 
stated  the  question  to  be.  Whether  a  person  having  a  sole  right 
to  administration,  could  by  residence  of  forty  days  acquire  a  set- 
tlement before  administration  actually  taken  out,  and  areued  that 
they  might :  But  being  called  upon  by  Butler  J.  to  distinguish 
this  case  from  the   above  case  of  Rex  v.  Widvoorthy,    he  en- 
deavoured to  shew  that  there  was  a  difference  between  the  sole 
next  of  kin,  and  where  several  persons  in  equal  decree  have  an 
equal  right;    here,  the  widow  naving  before   administration  a 
specific  right  in  the  thing,  could  not  be  removeable ;  that  there 
was  onlv  a  ceremony  necessary  to  make  the  assignment  by  her 
indefeasible ;  that  in  the  case  of  Widtoorthy  the  pauper  was  not 
solely  entitled  to  administration,  but  jointlv  with  his  brother.  — 
Ld.  Mansfield  C.  J.  said,  that  this  case  did  not  materially  dTfier 
fram  the  case  of  Widtvorthy ;  as  the  children  were  entitled  to  two*  - 
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thirds  of  the  effects,  the  widow  is  not  properly,  and  in  the  sense 
of  the  cases,  the  sole  next  of  kin.     Order  of  sessions  quashed. 
Thehiisband  of      Mursley  v.  Grandborough,   4  Geo.  1.    1  Stra.  97-    1  Sess.  Ca. 
trixe^tldS'to    ^^^-    2B<?^^459.    2  iVo/.  P.  jL.  2.  61.  70- 80-   Sir  John  Fortescue 
the  trust  of  a      demised  a  cottage  of  20*.  a-year  to  one  Eden  for  ninety-nine 
term  only  gains  Years,  reserving  12(/.  rent :  Eaen  assigns  the  term  to  one  Gadden^ 
a  settlement  by   m  trust  for  his  wife  for  life,  and  then  in  trust  for  his  son,  during 
residence  there-  (jje  remainder  of  the  term  :  The  wife  dies.     Afterwards  the  son 
on  or  forty        dXesy  leaving  a  wife,  who,  as  administratrix  to  her  husband,  be- 
comes entitled  to    this  term,  and  she  grants  this  cottage  for 
twenty-four  years,  excepting  two  rooms,  (in  which  two  rooms 
she  lives,)  and  marries  one  John  ChappeL     The  question  was, 
Whether  Chappel,  as  husband  of  an  administratrix,  who  was  en- 
titled to  the  trust  of  a  term  only,   and  as  being  entitled  to  a 
chattel  in  another's  right  only,  was  removeable  by  the  13  ^  14 
C.  2.  ?  —  And  by  the  Court,  he  is  not ;  this  is  not  a  taking  of  a 
tenement  under  10/.,  for  the  12^^.  is  not  reserved  as  a  rent,  but 
only  an  acknowledgment  usually  paid  on  long  leases.    The  case 
of  a  copyhold  is  stronger  than  this,  for  that  is  but  an  estate  at 
will.     To  strip  the  man  of  his  own  is  the  way  to  make  him 
chargeable,  for  he  may  not  be  able  to  let  it.     Therefore  the 
orders  which  adjudged  this  to  be  no  settlement,  were  quashed. 
Coming  to  a  Rex  v.    Uttoxetevy    T.  5  Geo.  3.      Burr.  S.  C.  538.     2  Bott, 

tenement  by  469.  2  Nol.  P.  L.  2.  58.  61.  69.  91.  The  pauper,  WUiiam 
dS^'^htnder  ^*^^'  ^^  settled  at  Uttoxeter.  His  mother  rented  and  re- 
lol.a^year,"  *  Sided  upon  a  farm  of  22/.  a-vear  at  Marchington  Woodlands ; 
gains  a  setde-  which  sne  devised  to  her  five  cnildren,  and  made  the  pauper  and 
ment  her  three  other  sons  executors  of  her  will  and  died.    The  pauper 

alone  proved  the  will  and  entered  as  her  executor,  and  resided 

upon  the  farm  twelve  or  thirteen  weeks.    He  afterwards  returned 

to  Uttoxeter;  but  continued  to  go  over  to  Marchington  Wood' 

lands  to  give  directions  from  time  to  time,  and  had  a  servant  upon 

the  farm  till  the  Ladu-day  following.     The  question  was,  Whe> 

ther  he  hereby  gainea  a  settlement  at  Marchington  JFoodlandsf 

—  By  the  Court :  It  is  very  true,  that  a  share  not  amoontiDg  to 

10/.  a-year,  of  a  tenement  of  above  10/.  a-year  in  value,  will  not 

do.    But  here  he  has  a  right  as  executor.    The  value  thereof  is 

totally  immaterial ;  because,  by  common  law,  no  person  can  be 

removed  from  his  own.    And  one  who  has  a  right  to  reside  irre- 

moveably,  doth  thereby  gain  a  settlement  if  he  reside  forty  days. 

Hieezecatorto       R^^  ▼•  StonCy  E.  35  Geo.  S.   6  T.  R.  295.    2  BoHy  493.  SiVrf. 

a  tenant  of  an      P.  L.  2.  S.  60.  61.  69;  90.     Two  justices  removed  E.  Synufrom 

estate  under        Sdlt  atid  Enson  to  Stone  in  Sta^brdshire.     The  sessions  confinn- 

^2^  ^Si  ^^  order,  and  stated  the  following  Case :  That  the  pauper  was 

^^by^^     settled  in  Stone;   that  he  went  to  live  with  his  £athcr-in-hiw, 

days*  rwridence,  ^^  Bentleyy  in  Salt  and  Enson^  who  rented  from  year  to  year  a 

ehhongh  he  do   cottage  and  about  six  acres  of  land,  under  the  yeany  value  of  10^ 

not  piofe  the      Bentley  died,  and  by  his  will  gave  all  his  personal  estate  and 

^"^  effects  to  the  pauper  in  trust,  mat  he  would  allow  the  testator'i 

wife  a  sufficient  maintenance  thereout  during  her  life;  and,  at 
her  decease,  his  personal  estate  and  effects  should  be  divided 
amongst  his  (the  testator's)  five  children,  the  pauper's  wife  bei^ 
one;  and  he  appointed  tne  pauper  sole  executor  of  his  will. 
Upon  the  testator's  decease,  uie  pauper  possessed  himself  of  aO 
his  personal  estate  and  effects,  and  continued  in  possession  of  the 
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cottage  and  lands,  without  coming  to  any  a^eement  with  the  Exeeuion. 
iftndlord,  buying  and  selling  every  thing,  paying  the  rent,  and  ^J^'"M"><f'«<0^» 
maintaining  the  widow  until  his  removal,  which  was  upwards  of  ^ 
three  yean ;  but  He  did  not  prove  the  wiU  till  three  days  previoiis 
to  his  removaL  -*-  Ld.  Kenyon  C.  J.  I  cannot  distinguish  this 
case  from  Mursley  v.  Grandbarought  and  the  other  cases  in 
which  it  has  been  held  that  an  executor  or  devisee  of  a  leasehold 
estate,  of  lefs  value  than  10^  a^-year,  gains  a  settlement  by  re> 
sidiiig  upon  it  for  forty  days.  It  is  said,  however,  that  this  pau- 
per was  a  mere  trustee :  but  no  one  had  a  right  to  take  the  estate 
from  him ;  he  took  it  liable  to  all  the  testator's  debts,  and  the 
creditoTB  woaki  have  had  a  right  to  call  on  him  for  payment  of 
their  debts,  before  he  made  any  distribution  of  the  testator's 
property  under  the  will.  In  fact,  the  pauper  resided  on  this 
estate  for  more  than  forty  days ;  and  the  established  rule,  which 
we  ot^ht  to  preserve  with  anxiety,  is^  that  though  a  person  can- 
not acquire  a  settlement,  by  a  purchase,  for  less  than  30^  paid,  , 
yet  if  he  take  such  estate  by  devise,  he  may ;  so,  though  he  can- 
not gain  a  settlement  by  renting  a  tenement  of  less  value  than 
10^.  a-year,  yet  if  such  an  estate  devolve  on  him  by  operation  of 
law,  he  may  gain  a  settlement  by  forty  days'  residence  on  it. 
The  distinction  taken  between  a  tenant  from  year  to  year  and 
a  tenant  for  a  term  of  years,  is  rather  a  distinction  in  words  than 
in  substance.  A  tenant  from  year  to  year  is  entitled  to  estovers, 
and  the  same  advantages  as  a  tenant  for  a  term  of  years.  In 
truth,  he  is  a  tenant  from  year  to  year  as  long  a^  both  parties 
please.  And  considering  how  many  large  estates  are  held  by 
this  tenure,  it  would  be  dangerous  to  say,  that  the  term  .ceased 
St  the  end  of  the  year,  because  then  the  landlord  mi^ht  lose  his 
right  of  distress.  Although  on  my  first  reading  this  case,  it 
struck  me  as  a  very  minute  interest  to  confer  a  settlement ;  on 
consideration  I  am  satisfied  that  we  cannot,  without  overturning 
a  variety  of  cases,  determine  that  the  pauper  did  not  gain  a  set- 
tlement by  residii^  on  it  for  forty  days.  The  other  judges  gave 
their  opinions  to  the  same  effect.     Both  orders  quashed. 

RexY.  Horiley,  E.  47  Geo.  3.    8  East,  405.    Boii,  Cent.  164.  Soleimtor 
^M.  P.  Zr.  86.  90.  100.    Removal  from   Hardey  to  Averting,  Wn,  taking  out 
and  quashed  by  the  sessions.    The  pauper  S.  B.  was  the  widow  ^J^JJ^^^ 
«f  t/.  B.  who  died  in  1801,  legally  settled  in  Avening,     W.  P.  .fter  tbeexpS- 
the  father  of  iS«  J?.,  died  about  Chrisinuu  1802,  intestate,  pos-  adon  of  die 
sessed  of  a  leasehold  house  in  Horsley  of  40j.  j^er  Yumum,  Spr  a  forty  days*  x^A^ 
term  of  years,  leaving  a  widow,  and  the  pauper  his  only  child,  dence. 
whom  he  had  by  a  former  wife.     W.  P*s  widow  died  about  a 
month  after  her  husband.    Upon  the  death  of  W^  P.,  the  pauper, 
1^  daughter,  who  had  previously  pcoupied  the  said  leasehold 
house  by  permission  of  her  father,  continued  to  reside  in  it  till 
the  death  of  her  mother-in-law,  when  she  left  the  house,  and 
let  it  to  a  tenant,  who  occupied  it  for  three  years  from  that  time, 
^  paid  the  rent  for  it  to  the  pauper.     The  pauper,  durinc  tliis 
time,  and  until  the  date  of  the  order  of  removaU  resided  with 
her  family  in  Hordey.     On  the  11th  of  January  1806,  the  pau- 
per obtamed  letiers  of  administration  to  her  &ther  fF.P.,  and 
on  the  29th  of  the  same  month,  she  sold  and  assigned  her  inte- 
'^tto  ^»2>.,  who  ever  ^Eler  contmued  in  possession*    Insup- 
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.Mnf  eT^        port  of  the  order  of  sessions  it  was  contended,  first,  thst  the 
Env>Honl<T.  pauper  as  sole  next  of  kin  of  her  intestate  father  (after  the  death 

of  her  mother-in-law)  had  such  an  equitable  interest  in  the  leaie- 
hold  property,  that  by  residing  forty  days  in  the  same  parish 
she  gained  a  settlement.  And  for  this  they  cited  Rexv,  Cold  Ash- 
ton,  (post,)  and  Rex  v.  Offbhurch,  (post,  504.)  as  to  the  distinctioD 
to  be  taken  between  the  case  of  a  soie  next  of  kin,  and  those 
where  others  were  entitled  in  an  equal  degree.    And  they  said 
that  the  cases  which  had  been  determined  against  the  settlement 
of  the  next  of  kin,  were  either  where  more  than  one  were  bene- 
ficially entitled  under  the  statute  of  distributions,  although  one 
only  were  entitled  to  take  out  administration  ;  or  where  adminis- 
tration was  not  taken  out  at  all ;  or  at  least  not  taken  out  till  after 
the  interest  in  the  premises  expired  in  respect  of  which  the  settle- 
ment would  accrue.     And  they  cited  Rex  v.  Widworthy^  SoiUA 
Sydenham  v.  Lamerton,  Rex  v.  Lower  Stoell,  Rex  v.  North  Curry, 
*  and  Rex  v.  Cherv  Magna.     And,  secondly,  it  was  argued,  that 
the  letters  of  administration,  which  were  in  fact  taken  out  18 
days  before  the  removal,  and  while  the  pauper's  interest  in  the 
premises  still  subsisted,  (which  differed  the  case  from  Rex  ▼.  Widr 
worthy,)  had  relation  back  to  the  death  of  the  intestate,  so  as  to 
vest  m  her  the  legal  property  of  the  term  from  that  time.    And 
that  here  the  pauper  had,  therefore,  both  an  actual  possessioD, 
and,  by  relation,  a  legal  title,  if  that  were  necessary,  for  more 
than  forty  days,  during  which  she  resided  in  the  same  parish. 
It  was  answered  at  the  bar,  that  the  administration  coiud  not 
have  the  effect  of  making  the  next  of  kin  irremoveable  for  a  time 
past,  when  it  must  be  admitted  that  she  was  removeable,  unless 
by  reason  of  any  equitable  interest  which  as  sole  next  of  kin,  she 
might  have  in  the  premises.  To  this  the  Court  immediately  aasent- 
ed.  Afterwards  Ld«  EUenborough  C.  J.  delivered  judnnent.    This 
is  the  case  of  a  sole  next  of  kin  exclusively  entitled,  after  the  death 
of  her  mother-in-law,  to  administration  of  the  personal  estate  of 
the  intestate,  her  father ;  and  the  question  is,  whether  the  pauper 
having  after  she  became  such  sole  next  of  kin  to  the  intestate,  re- 
sided more  than  forty  days  in  the  parish,  in  which  a  leasehold 
tenement  of  40;.  per  annum,  belonginff  to  the  intestate  lay,  the^^ 
by  gained  a  settlement  in  that  parish.     The  grant  of  letters  of 
administration  cannot  operate  for  the  purpose  of  rendering  her 
not  removeable,  at  a  time  past,  when  as  far  as  the  letters  of  ad- 
ministration are  concerned,  she  was  removeable  for  want  of  them; 
and  when  any  order  which  misht  have  happened  to  be  made  for 
her  removal,  ^as  no  letters  of  administration  then  existed,)  could 
not,  as  was  held  in  R.  v.  Widworthy,  be  quashed  afterwards  upon 
the  subsequent  grant  of  them.    Can  then  a  person  for  this  pur- 
pose, become  the  owner  of  a  chattel  real,  which  had  belonged  to 
the  intestate,  before  the  actual  grant  of  administration  to  sudi 
person  ?  —  upon  the  death  of  her  mother-in-law,  the  pauper  be- 
came sole  next  of  kin  to  the  intestate  ;  it  was  in  her  power  th^e- 
fore,  at  any  moment  afterwards  to  have  clothed  herself  exdusivehr 
with  the  legal  character  and  rights  of  an  administratrix. — Lo. 
Mansfield  in  R.  v.  Cold  Ashton,  observes  that  there  is  "  a  great 
"  difference  between  a  sole  next  of  kin,  and  where  several  persoss 
^  in  #qual  degree  have  all  of  them  (as  m  that  case  they  had) 
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^  an  equal  li^L"— In  R.  y.  NoHh  Currey^  Ld.  Mansfield  again  Nui  of  Mi. 

obfierv^  that  the  widow  (the  pauper  in  that  case)  "  was  not  Rcz«.Horale7. 

properi^  and  in  the  sense  of  ^*  tne  cases,  the  sole  next  of  kin." 

The  eroct  however  of  a  forty  days'  residence  by  a  sole  next  of 

kin  has  never  yet  received  a  judicial  opinion.     South  Sydenham. 

V.  Lamerton^  was  argued  and  decided  on  another  ground.,    Ad^ 

verting  to  th&  intimation  given  by  other  judges,  of  what  would 

be  their  opinion  upon  such  a  case  as  the  present^  if  it  should 

come  b^ore  them,  and  to  the  reason  of  the  thing ;  according  to 

which  the  exclusii^e  right  to  enforce  the  proper  means  of  acquiring 

a  legal  title  to  the  property,  coupled  with  the  actual  enjoyment  of 

it  in  the  mean  time,  through  the  occupation  of  a  tenant,  gives  so 

much  colour  of  right  to  reside,  without  being  removed,  withia 

^  parish  in  which  the  property  is  situate,  as  to  exempt  such  re-. 

sidence  from  being  considered  as  H^vagrant  intrusion  into  a  parish, 

in  which  the  party  has  nothing  of  his  otuit,  within  the  purview  and 

scope  of  the  poor  laws,  and  to.  the  determinations  thereupon ;  we 

are  of  opinion  that  in  a  case  in  which  the  language  of  no  statute 

upon  the  subject,  precludes  us  from  so  determining  ;  and  where 

ao  principle  of  convenience,  nor  any  decided  case,  is.  contravened 

by  such  a  determination ;  we  are  well  warranted  in  considering 

that  a  settlement  was  gained  by  a  residence  of  forty  days  within 

the  parish,  in  which  a  pauper  thus  circumstanced  in  respect  to 

real  property  there  situate,  resided-;,  and  of  course  that  the  order 

of  sessions^  discharging  the  order  of  removal,  must  be  affirmed*. 

Rex  r.,  Painswicke,  E.  l^  Geo.  S.    Burr.  &  C.  78S^     2  Bott;  Widow  bsTing 
474-     2  iVW.  P.Zi.61.  83*     The  widow  of  a  man  who  died  right  of  dower, 
seised  of  a  house  and  orchard  in  South  Stokcy  entered  and  resided  "^t^oughnotMt 
therein  for  seven  years,  without  any  assignment  of  dower,  and  iieniStby*rer* 
then  married  a  second  husband,  who  resided  in  this  house  with  Biding  upon  thm 
her  about  two  years,  and  then  died.**  By  Ld«  Man{field.C*J»  and  estate ;  but  the 
die  Court,  The  mere  rjjg:^/ of  dower  gained  a  settlement  to  herself,  second  husband 
she  having  by.  Magna  Charta  a  right  to  remain  forty  days- in  the  ^""^  hT 
house;  and  being  irremovieable  for  forty  days,  she  thereby  gained  ,id<nfwJth  her. 
a  settlement.    But  she  could  not  communicate  it  to  her  second 
husband ;  as  a  tenant  in  dower  has  no  right  to  enter  till  dower  ia 
assigned. 

{c.)  £)f  loiitt  tenatmt,  ttmt»y  m^m  tmit^  in  tSr 
guttbanti  &p  mamase,  guartitan  in  ]»Qcage,  &c. 

Rex  V.  NaOand,   E.  14  Geo.  S..     Burr.  8.  C.  793.      2  Nol.  If  an  estate  bo 
P.  L.  79.     Two  justices  removed  Thomas  Gibson  and  Hannah  <*?^  *?  • 
his  wife,  from  Natland  to  Stainton  in  the  county  of  Westmorland*  ^dowh^ 
The  sessions  upon  appeal  quashed  the  order,  but  directed  the  case  ^^  ^^  ^  y^ 
to  be  drawn  up  for  die  opinion  of  the  judge  of  assize,  and  agreed  sold  for  the 
to  be  determined  by  his  opmion.    The  case  was,  —  Alan  Court  by  benefit  of  the 
his  will  devised  his  estate  at  Natland  to  his  wife  during  her  widow-  children ;  and 
hood,  and  after  the  determination  thereof  to  trustees  to  selU  and  ^^  wSuien 
divide  the  money  equally  among  his  children,  of  whom  the  said  ^^  testator,  and 
Hannahf  wife  of  the  pauper,  was  one.    The  testator  died,  the  after  the  widow 
widow  entered  and  let  part  of  the  estate  to  fkrm,  reserving  to  her-  die,  and  the 
self  a  dwelling  house  which  was  worth  about  20s.  a-year.    The  niarried  child 
pauper  Gtdnm,  being  reduced  in  his  circumstances,  came  with  his  ^^"q  \^^^ 
wi&  to  ]ive  with  her  mother,  the  widow,  in  part  of  the  said  dwel*  mentis  gained. 
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Wliere  an  es- 
tate is  vested  in 
trustees  for  the 
separate  use  of 
the  wife,  the 
husband  may 
gain  a  settle- 
ment by  resi- 
dence upon  it. 


linff  hoitte;  the  widow^  ^ed  in  June  1769,  dkeiaid  waper  ndbi» 

mS^  continuing  in  possession  of  tUt  part  of  the  dwellix^  hootfe 

aforesaid*    In  about  a  month  aiier  the  death  of  the  widbvr,  the 

trustees  contracted  for  the  side  of  the  estate,  and  m  'Febnuny 

fblldw^  a  conveyance  was  executed,  the  children  of  the  tiid 

devisor  bein^no  parties  theretow    The  poiaper  paid  no  rtetto  the- 

widow,  but  ironv  her  death  he  paid  rent  to  the  pnrdnser  imtil 

Mity^dtty  following,  when  he  quitted  die  premises.    Upon*  this  it 

was  insisted  that  as  the  pauper  end  hb  wire  inhabited  in  NUkmdf 

in  part  of  the  house  devised  as  aforesaid,  fVom  her  modier^s  desth 

in  Juncy  till  the  same  N^as<  cdavejed  in  Febraaiy  fo^ammg\  sad 

she  being  entitled  Do  a  didtnbutiverikai^  of  th)e  money  to^beniied 

by  sale  of  the  said  devis^:  premises,  thepaUj^er  Was  not  remofe* 

able  during  that  time,  «id  coBseqoently  gained '  a  BettlenKst  in 

Natland.    The  opinion  of  the  fudge  was  grven  inwritng  in  dieie 

words,  ^*  I  have  heard  counsel  on  bedv  sides,  and  am  of  opkdon 

**  the  settlement  i»  in  Nailand^  H.  Gould"    Afterwards  a  rale 

was  obtained  in  the  Court  of  K.  B.,  to  shew  cause  why  the  order 

of  sessions  aforesaid  should  not  be  quashed*    But  the  counsel  iiK 

stead  of  shewing  cause  objected  against  the  Court's  enterinf^it 

ail  into  the  matter,  for  the  judge  having  heard  counsel  and  grren 

his  opinion  in  writing,  this  oo^t  to  be  final,  otherwise  no  judge 

of  assize  will  ever  hereafter  accept  a  reference  of  diis  kind*    The 

Court  saw  it  in  the  same  light;  and  Ld.  ManqfiMC*3\  diserved, 

that  here  was  a  manifest  consent  of  the  parties  to  this  refeieBee  to 

the  judge,  and  therefore  it  was  like  all  other  references,  by  coo* 

sent*   He  intimated  Uiat  as  at  present  advised,  he  was  of  opinico 

with  the  judffe :  however  after  this*consent,  he  thoa|^  it  very  im* 

proper  to  take  the  matter  up  again. 

Rex.  V.  Offbhutehy  H.  ^  Geo.  S.  9  T.R.I  14.  2  BoU,  487. 2  NoL 
P.  L.  81.  84*  85.-  Henry  West  imd  his  wife  were  removed  fnm 
Thurlastan  to  Ojffchuftk^  which  was  affirmed  at  the  sessions,  sob- 
Ject  to  the  opimon  of  the  Court  on  aease  reserved*  J.  Wettihe 
father  of  the  pauper,  was  settled  at  (jftAureh.  In  January  1767 
his  wife,  who  was  mother  of  the  pauper,  died,  and  in  Jmne  176T 
J.  Wett  married  again  with  one  Jane  LoMey^  with  whom  he  lived 
in  OJchurch  until  1770^  when  thev  both  went  to  Souihanh  what 
they  resided  three  years  without  doing  amr  act  ta  gain  a  settle- 
ment there*  In  1779  they  removed  to  jMbroke^  to  a  house  Aere 
held  under  the  following  title,  (the  case  then  stated  that  his  house 
was  vested  bv  a  settlement  in  trustees,  to  the  separate  the  use  of 
the  wife,  with  the  usual  clause, 'that  h^r  receipt  i^ould  be  a  dis- 
charge to  the  trustees  for  the  rents  end  profits,  and  that  the  reotr 
dtould  not  be  subject  to  the  husband's  debts,  &c.) ;  Weitwi  \» 
wife  lived  in  the  house  ever  sinde  1779»—  Ld.  Kenytm  C.J*  wd 
the  question  had  somenoveHty  in  it ;  where  a  person  resides  on  fav 
own  property  he  gains  a  settlement  by  it,  it  having  been  consi- 
dered as  an  excepted  case  out  of  the  acts  of  parlunnent.  U. 
Macde^dd  first  neld,  that  as  a  nan  cannot  be  disseised  of  his 
fteriiold,  he  iff  irremoveaUe  from  it,  and  residmg  forty  days  on  ao 
estate  of  his  6wn  irtemoveable,  and  gaining  a  settlemont,  are 
synonymous  terms.  That  indeed  does  not  hold  in  idl  (Ssses  now, 
f^r  by  9  Geo.  c.  7.  a'  purchaser  of  an  estate  for  less  than  9(M.  sbaU 
not  acquire  a  settlement  for  any  longer  time  than  he  resides  upoo 
it.    Then  here  if  this  had  been  the  ladiei's  own  estatOi  the  settle- 
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nwnt  wouTd  deirly  haTe  devolved  on  ihe  sod«    But  it  is  said,  tliat  Jhmknctt 

this  IS  only  the  equitAble  estate  of  the  vnfe.    Now  sapposing  it 

had  been  the  wife's  legal  estate,  the  husband  would  have  been 

RJsed  jure  vxarisf  and  by  residing  upon  it  would  have  gained  a 

settlement.    Then  must  it  be  a  legal  estate  in  order  to  confer  a 

settlement?  Certainly  not.    That  was  not  doubted  in  South  Sy* 

denkam  v.  LamerUmf  or  in  any  of  the  otlier  cases*    The  question 

in  dat  was.  Whether  the  next  of  kin^  without  administrationy  haii 

any  estate  whatever  ?  and  it  was  held,  that'  he  had  not.    In  Rex,  v. 

Cold  Aihton  a  doubt  was  made,  whether  a  next  of  kin,  havinff  the 

9fik  right  of  administration,  could  not  gain  a  settlement,  wiUiout 

taking  out  letters  of  administration.    That  shews  an  efuitaUe 

estate  is  sufficient  to  give  a  settlement.    And  indeed  this  positioD 

is  cmifirmed  by  many  other  casea.  and  there  are  none  in  opposi^ 

tion  to  it.    Then  it  is  said,  that  this  is  goioff  still  further,  because 

this  is  onlv  the  e%^itable  estate  of  the  wite ;  and  that  even  the 

wife  herself  had  no  right  to  reside  upon  it,  without  the  consent  o€ 

the  trusted.    But  she  Bii|^t  beyond  all  doubt,  if  she  had  chosen, 

have  elected  to  take  the  etplees  with  her  own  hands,  and  that  the 

trustees  conld  not  have  prevented.    The  objection  tlien  against 

the  husband's  gaining  a  settlement  here  is  too  refined :  for  the 

wife  had  a  right  to  reside  <m  her  property,  and  to  communicate  it 

to  the  husband.    And  although  there  is  no  case  directly  like  the 

present,  yet  the  principles  of  the  decided  cases  go  the  length  of 

determinmg  this..    The  other  judges  assented,  and  both  orders 

quashed. 

Rex.  V.  Dorsianey  H.  41  Geo.  S.  1  Eatty  296.  ^Bottf  523.  2  NoL  A  ft«ehold  as. 
P.  L.  89«  100.    Two.  justices  by  an  order  removed  MameU  Pou;-  tatet  in  the 
e//,  together  with  his  wife  and  children,  by  name,  from  the  parish  P*™h  in  which 
of  Dorsttme  to  the  parish  of  JBlahemeres  both  in  the  county  of  y^ed'aSeeiid- 
Hereford.    The  sessions,  on  appeal,  quailed  the  order  subject  to  ^d  to'fafs  wife  • 
the  opinion  of  the  Court  on  the  following  Case :  The  pauper  M.  and  her  rfsien 
Poweily  having  gained  a  previous  settlement  at  Madley^  went  ■•  <wpareen«ri; 
prior  to  November  1778,  to  reside  with  his  wife  and  family  in  '"■?*"^?^' 
Blakemere  upon  a  tenement  which  he  rented  there  at  1/.  ISs.per  ^^^^J^^g^ 
annumy  on  the  14th  of  the  same  November^  and  whilst  the  pauper  ^o  «eU  tMr 
resided  at  Blakemere.     T.  Maithewt  died  intestate  seised  of  a  share,  bnt  the  ' 
freehold  house  and  lands  in  BUtkemerey  which  descended  to  the  oonveyence  was 
pauperis  wife  and  her  two  sisters  as  coparceners,  being  the  grand  not  executed  for 
children  and  co-heirs  of  the  said  T.  M.     On  the  14th  Decern-  X^SS  a2 
ber  then  next  the  pauper  entered  into  an  agreement,  to  sell  his  title  had  ao- 
wifels  share  of  the   house  and   lands   to  John   Delakayy  hus-  cmed ;  held 
band  of  one  of  her  sisters.    After  the  agreement  was  signed,  that  by  ren- 
the  referees  valued  the  pauper's  wife's  share  of  the  premises  at  denceintbe 
28/.    The  deeds  not  being  ready  by  the  2nd  of  Februaruy  the  S^*lL^^^^^ 
pauper  complained,  and  Mr.  Euiatiy  agent  for  John  Deiahavy  gainei  a  settle- 
offered  to  pay  him  Uiree  month's  rent  'for  his  wife's  share  of  the  ment. 
premises  if  reauired ;  but  the  pauper  did  not  require  it;  the  deeds 
were  executed  and  the  money  paid  the  latter  end  of  said  February 
or  beginning  of  March  1779-    From  the  14th  of  November  1778, 
when  the  grandfather  died,  to  the  execution  of  the  deeds  in  the 
latter  end  of  Fdtruary  or  March  following,  the  pauper  resided  in 
the  tenement  he  rented  at  Blakemercy  but  did  not  occupy  any  part 
of  the  tenement,,  which  descended  to  his  wife  and  ber  sisters;  the 
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hoiue  and  gardens  were  in  the  occupation  of  theaaid  JoknDdahay 
and  his  wire,  one  of  the  co-parceners,  and  the  rest  of  the  land  wn 
occupied  by  one  Meady  who  had  been  tenant  to  the  grandfather. 
-^  The  counsel  who  supported  the  order  of  sessions,  admitted, 
that  after  the  recent  decision  of  the  Court  in  the  case  of  HoagA- 
ton-le- Springs  he  could  not  contend,  that  the  pauper  might  not 
gain  a  settlement  by  residing  in  the  same  parish  in  which  he  had 
tti  estate  of  freehold  in  right  of  his  wife,  although  in  the  occupa- 
tion o£  another.  But  he  suggested  a  distinction  between  this 
case  and  that^  that  here  the  tiue  accrued  on  the  14th  of  Nwem- 
her,  and  within  less  than  forty  days,  viz.  on  the  14^  of  Decern' 
ber,  the  pauper  bound  himself  to  convey  away  the  property.— 
The  Court  however  said,  that  the  contract  was  executory,  and 
the  conveyance  was  not  actually  executed  till  long  after  the  forty 
days  were  expired,  till  when  the  title  remained  m  the  paimer,  and 
consequently  he  gained  a  settlement  in  Blakemere.  Order  of 
sessions  quashed. 

Forty  days'  residence  in  a  parish  where  the  pauper  has  a  free* 
hold,  aJthough  subject  to  a  lease  for  1000  years,  at  a  pepper-corn 
rent,  is  sufficient  to  gain  a  settlement  by  estate.  Rex.  v.  Stapk- 
grovtj  2  B.  Sp  A.  527. 

And  where  the  pauper  came  to  reside  on  such  estate  claiming 
a  right,  and  no  steps  were  taken  ta  oppose  hia  occupation  for 
more  than  four  years,  the  Court  of  K.  B^  held  that  as  there  did 
not  appear  to  have  been  any  fraud  or  consciousness  of  wrong  in 
the  party  so  claiming,  the  residence  was  sufficient  to  gain  a  set- 
tlement ;  the  pauper  did  not  come  into  the  parish  with  any  of  the 
motives  or  mischief  which  the  IS  &  14  C.  %  c.  12.  was  intended 
to  restrain.  Same  Case. 

Rex  V.  Tarrant  Launceitan,  H.  43  Geo.  S.  S  Ea$t^  236.  2  Bott, 
499.  2  Nol.  P.  L.  71.  88.  Removal  from  Tarrant  Launcettw 
to  Tarrant  Ravoson,  and  quashed  by  the  sessions.  J.  C.  the 
pauper  was  settled  in  T.  R.  .*  In  June^  1795,  he  made  a  purchase 
for  less  than  SO/,  of  a  leasehold  tenement  in  7*.  Z*  for  99  years, 
determinable  on  three  lives ;  in  consideration  of  lOl.  advanced  to 
bim  by  W,  D.  he  afterwards  bargained,  sold,  and  assigned  the 
said  estate  with  the  lease,  to  W.  D.  to  hold  for  the  xemainder  of 
the  term,  in  trust  to  let  the  premises,  receive  the  renta>  and  there* 
out  pay  himself  the  said  Iw.  with  interest,  and  coats  and  charges; 
and  after  such  repayment,  to  receive  and  pay  the  clear  rents  and 
profits  to  the  wife  of  the  pauper  during  her  life,  to  her  sole  and 
separate  use,  not  subject  to  the  debts  or  contracts  of  her  husband, 
and  her  receipt  alone  ta  be  a  discharge  of  the  said  rent;  and 
after  her  decease,  in  case  the  pauper  survived  her,  in  trust  to  pay 
the  rents  and  profits  to  the  pauper  during  his  life ;  there  were 
other  trusts  after  the  death  of  the  survivor.  After  the  ezecudoo 
of  this  deed  W.  D.  sufiered  the  pauper  to  continue  residing 
upon  the  premises,  which  he  did  till  he  became  chargeable,  when 
he  was  removed.  It  was  urged  in  support  of  the  order  of  sessions, 
Ist,  That  though  the  pauper  could  not  gain  a  settlement  in  hts 
own  right,  in  respect  of  the  purchase  being  under  30^  yet  after 
the  conveyance  to  D.  in  trust  to  repay  himself  Uie  \0l.  advanced, 
and  afterwards  in  trust  for  the  pauper's  wife- for  life,  remainder  to 
himself  for  life ;  the  pauper  took  a  new  estate  in  the  premis^  br 
act  of  law,  by  virtue  of  which  a  settlement  might  be  acquired, 
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dtber  in  hU  character  of  mortgagee  in  possessiony  or  by  Tirtue  of  Bnidence  By 
the  equitable  interest  of  hia  wife  in  it.     And  they  cited  for  this,  guard&KH  m 
Rex  ▼.  Edinglon  (a).     2dly,  They  urged,  that,  as  the  trustee  did  foeag^ 
not  eject  the  pauper,  the  parish  officers  could  not  legally  procure  (a)  i  East,  288. 
his  remoyal  from  tne  property,  in  which  he,  as  well  as  his  wife,  had 
a  reveruonary  interest.    Upon  payment  of  the  10/.,  he  was  to 
reside  on  it  immediately  in  right  of  his  wife.    On  the  other  side 
it  was  said,  That  this  was  no  mortgage ;  that  here  the  pauper  was 
act  entitled  to  any  thing ;  he  had  no  intermediate  interest  left  in 
binu    That  the  pauper  had  assigned  the  whole  term  to  D.  as  a 
lecurity  for  the  1(V.,  and  that  was  never  repaid.    That  he  was  no 
more  than  a  tenant  at  sufferance.    Neither  was  he  entitled  to  re- 
side there  in  right  of  his  wife,  supposing  the  10/.  to  have  been 
paid  off,  for  the  husband  is  by  law  bound  to  provide  a  suitable 
residence  for  his  wife,  and  the  house  being  then  to  be  holden  in 
trust  for  her  separate  use,  the  trustee  would  have  been  guilty  of  a 
breach  of  trust  to  have  ^ven  it  up  to  the  husband,  unless  in  the 
character  of  a  tenant  paying  for  it.    Rex  v.  Edington  was  on  the 
footing  of  a  mortgage :  for  on  payment  of  the  money  lent,  the 
premises  were  to  be  re-assigned  to  the  party.    The  pauper's  con- 
tinuing in  possession  here  was  a  fraud  upon  the  trust.    That  there 
is  no  instance  of  a  settlement  gained  by  the  act  of  the  original 
purchaser  of  an  estate  under  SO/,  value.    It  must  come  to  the 
party  through  whom  the  settlement  is  acquired  by  act  of  law.    If 
the  pauper  had  an  equitable  interest,  it  was  by  his  own  act ;  and 
therefore  he  could  not  gain  a  settlement  by  it.  —  Lord  Elleti" 
borough  C.  J.    This  was  not  a  residence  of  the  pauper  as  mort- 
gagor.   He  had  parted  with  the  absolute  interest  which  he  had 
m  the  premises.    For  even  when  the  10/.  is  paid,  (which  rum  con- 
stat  is  ever  likely  to  be  done)  the  trustee  is  to  account  for  the 
rents  and  profits  lo  the  wife,  for  her  separate  use  during  her  life ; 
and  I  think  there  is  much  weight  in  the  observation  which  was 
made  against  any  claim  of  the  husband  to  reside  upon  property 
so  circumstanced  in  right  of  his  wife.    In  the  first  instance,  how* 
ever,  and  during  the  time  of  his  residence  there,  the  trustee  was 
entitled  ta  the  rents  and  profits  till  the  10/.  advanced  by  him  was 
paid :  it  was  contingent  wnether  that  would  ever  be  done,  whether 
the  wife  would  ever  be  entitled  to  the  rents  and  profits ;  and  if 
she  became  so,  it  was  also  contingent  whether  the  pauper  would 
survive  her,  so  as  to  have  any  claim  of  his  own.    I  should  there- 
fore be  much  inclined  to  ask  with  Lord  Mansfield  in  Rex  v.  Si* 
MichaeVsf  Baih  (^),  '^  What  interest  had  the  pauper  in  this  estate  ?  (6)  DougU  sai. 
He  made  an  immediate  conveyance  to  trustees,  not  a  mortsage,  to 
pay  off  debts."  —  Upon  the  whole,  this  was  such  a  doubtful  con- 
tingent interest  in  &e  pauper,  that  without  clashing  with  any  of 
the  adjudged  cases,  I  am  authorised  to  say  that  no  settlement  was 
gained  by  the  pauper's  residence  on  this  property.  —  The  other 
judges  agreed,  and  the  order  of  sessions  was  quashed. 

Rex  v.  Oakley y    H,  ^9Geo.S.      10  East,  491.      Bott,   Cont.  A  guardian  in 
166.      2  Nol.  P.  L.  69.  80.  90.  91.    Removal  of  John  King  and  ■****«•  "■]^!"« 
Mary  his  wife  from.^ria  to  Oakley^  both  in  the  county  q£  Bucks.  ^*fl^y 
Thomas  Haines  abNout  38  years  ago  inclosed  a  piece  of  waste  days,  gains  a 
land  in  the  parish  of  BriU^  and  built  a  cottage  thereon,  which  he  settlement  in 
•ccupied  till  his  death.    By  indenture  dated  the  Sd  November^  ^  V*™'^'  "^ 
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Beddmoeby  1J9S,  he  and  his  son  Thomas  demised  the  cottage  to  Jame$ 
g**ordiaH  in  Homes  for  a  term  of  500  years,  by  way  of  mortgage,  for  securing 
'^^^^'^^  2Ql.  and  interest,  which  yet  remains  unsatisfied.     Thmas  the 

E^vnl^ft^nrthe  ^^  afterwards  married  the  pauper,  Mary,  and  resided  in  tiic  coU 
posseKionofit  ^^  with  his  father  until  June,  1801,  when  7%oma«  the  ftther 
at  any  time.  died  intestate,  leaving  his  son  his  heir  at  law,  who  condnited  to 
Rex  V.  Oakley.  ^^^^^^^  0°  ^^e  estate  till  November  in  the  same  year  when  he  died 

intestate,  leaving  the  pauper  Mary  his  widow  and  foar  inftnt 
daughters,  three  of  whom  at  the  time  of  the  removal  were  under 
14  years  of  age.  The  widow  continued  with  her  daughters  to 
reside  on  the  said  estate  for  more  than  forty  days  (as  it  was  after- 
wards agreed)  after  the  death  of  her  husband,  before  her  eldest 
daughter  attained  the  age  of  14,  and  in  October,  1806*  the  widow 
intermarried  with  the  pauper  John  King,  whose  legal  setdonent 
was  in  the  parish  of  Oakley,  and  who,  together  with  his  said  wife 
and  her  children,  resided  on  the  said  estate  from  the  time  of  the 
said  marriage,  to  the  time  of  the  removal.  The  estate  at  the 
time  of  the  removal  was  of  a  less  annual  value  than  lOl.  It  w«s 
admitted  by  the  counsel  for  the  appellants,  that  Mary  King  had 
^ned  no  settlement  by  any  right  of  dower,  in  l^e  said  estate. 
The  questions  intended  to  be  submitted  to  the  Court  were,  fint, 
Whether  John  and  Mary  King  or  either  of  them  gained  a  setde- 
ment  bv  their  respective  residence  on  the  estate,  as  above  stated? 
secondly,  Whetlier  Mary  King  communicated  any  settlement 
gained  by  her  residence,  before  her  marriage  to  her  husband 
John  King  f  thirdly,  whether  both  or  either  of  them  were  irre- 
raoveaMe,  at  the  time  of  the  order  of  removal  ?  —  Lord  Eiknio' 
rough  C.  J.  There  is  no  doubt  in  tlUs  case,  but  that  the  mother 
who  was  guardian  in  socage  to  her  daughters,  had -a  right' to  elect 
whether  she  would  let  the  estate  or  occupy  it  for  their  benefit, 
and*  unless  she  let  it,  the  law  ^ich  imposes  the  duty  of  a  goar- 
dian  upon  her,  would  necessarily  protect  her  in  the  personal  oceu- 
p&tion  and  superintendance  of  it.  The  only  dUferenoe  which  can 
be  pointed  out  between  the  eases  of  an  executor  or  admimstrator, 
and  of  a  guardian  in  socage,  in  this  respect,  is  that  the  ose  is  a^ 
countable  for  the  profits  by  statute,  and  the  other  at  ooeDmoD 
law.  The  law  considers  a  guardian  in  socage  as  entitled  to  the 
possession  of  a  ward's  property,  and  incapable  of  being  removed 
trom  it  by  any  person ;  such  a  guardian  has  not  the  mere  office  or 
authority,  but  an  interest  in  the  ward's  estate.  It  is  laid  down  in 
Wade  V.  Baker,  1  Ld.  Raym,  131.  that  he  may  maintain  tresspan 
and  ejectment,  avow  for  damage  feasant,  make  admittance  to 
copyhold,  and  lease  in  his  own  name.  He  cannot  indeed  coanj 
the  property  absolutely  as  an  executor  or  admimstrator,'  because 
the  nature  of  Uie  trust  does  not  require  it  in  the  one  case,  as  it 
does  in  the  other,  but  he  may  dispose  of  it  during  his  guardianship^ 
though  accountable  afterwards  to  the  heir.  The  widow  therefore 
had  such  an  interest  in  the  estate  as  rendered  her  irremoveable 
from  it.  — -  Grose  J.  The  question  is,  whether  the  widow  was  int' 
moveable  ftrom  this  property  for  forty  •days?  she  had  a  right 
•during  her  guardianship^  -either  to  lease  or  occupy  the  estate,  and  if 
she  chose  to  occupy  it,  she  was  irremoveable  from  it  as  firom  her 
own,  though  liable  to  answer  afterwards  to  the  ward  for  tlie  pro- 
.fits.  —  Le  Blano  J.    The  -case  though  new  in  circumstancey  is  Bit 


S  XI-  1-  c.  {Estate.)  509 

Aeir  in  principle.  It  is  governed  by  the  decisions  which  have  taken  Residence  hg 

Elace,  that  in  order  to  make  persons  irremoveable  on  account  of  K*''Ordian  m 
ayin^  propaty  in  the  parish,  it  is  not  necessary  to  have  a  bene-  *^^^' 
ficial  interest  in  it  for  themselves,  but  it  is  sufficient  that  they 
reside  there  for  some  beneficial  purpose  to  another.  Now  a  guar- 
dian in  socage  has  a  ri^ht  to  the  possession,  and  until  she  leases, 
it  is  for  the  interest  of  the  wards,  that  she  should  occupy  the 
estate,^  and  there  can  be  no  right  to  remove  her  from  it  to  their 

Erejudice,  as  in  the  case  of  an  administrator,  or  of  a  sole  next  of 
in,  even  before  administration  granted,  who  has  a  right  to  reside 
on  the  leasehold  property,  and  such  residence  for  forty  days,  will 
^ve  him  a  settlement  in  the  parish.  —  Bayley  J.  If  a  guardian 
m  socage  can  maintain  trespass  and  ejectment  in  his  own  name, 
and  avow  for  damage  feasant  on  the  land,  this  shews  that  he  has  a 
right  to  occupy  it.  And  this  is  confirmed  by  the  old  method  of 
pleading  by  guardian  in  socage,  which  was,  that  he  entered  as 
guardian  into  the  tenement  in  question,  and  was  possessed.  In 
Bke  manner  an  administrator  has  a  right  to  the  possession  of  lease- 
hold property,  and  is  only  accountable  for  the  profits.  Order  of 
sessions  quashed,  (a) 

Rex  V.  Wilhyy  E.  54-  Geo.  3.     2  M.  Sf  S.  504.      Removal  from  Mother  of  mn 
Debenham  to  Wilby ;  confirmed  subject,  &c. —  Case:  In  1794,  iufantcopy- 
John  BedwellB,  settled  inhabitant  of  Wilbt/,  went  with  a  certificate  ^^  j*"^  «• 
to  reside  in  Debenham.    In  1807,  he  purchased  of  one  Smith  a  ^^  ofuif**^. 
<:opyhold  estate,  holden  of  the  manor  of  BloodhaU  in  Deberi'  hdiAtihrn^" 
ham.     After  his  decease,  his  widow  and  fisunily  continued  to  being  no  cuctom 
reside  on  the  premises  for  the  period  of  148  days,  and  until  of  the  manor 
their  removal  by  the  present  order.    No  instance  appeared  on  for^ppwn^ng 
the  rolls  of  any  actual  a^si^ment  of  dower ;  but  it  was  usual  f^^tWu^ 
for  Jemes  covertes  to  join  with  tlieir  husbands  in  securities  (sur-  nadeiiro- 
rendere  by  way  of  securities)  of  estates  possessed  by  such  hus-  moreeblj  oo 
bands  in  their  own  right  within  the  said  manor,  though  never  ^  otata 
expressly  stated  in  bar  of  dower ;  and  the  pauper  had  actually 
joined  with  her  husband  m  the  before-mentioned  conditional  sur- 
render of  these  premises.    After  argument  Lord  EUenborough 
C.  J.  said,  that  it  seemed  to  the  Court  that  the  mother  was  the 
guardian  of  the  infants  copyhold,  and  as  such  was  entitled  to 
occupy  the  same  irremoveably.    Orders  quashed. 

Rex  V.  Toddington^  E.  58  Ueo,  S.  1  B.  4*  A.  560.  There  cannot  Kogundiui  in 
be  a  guardian  in  socage  in  an  equitable  estate ;  and,  therefore  socage  of  an 
where  a  pauper  married  the  widow  of  a  man  who  had  paid  for  •q«l*«Wer  - 
and  been  let  into  the  possession  of  a  freehold  cottage  and  had 
<|jed  leaving  a  daughter,  but  without  having  had  any  legal  con- 
veynnce  executed  to  him  in  his  lifetime,  it  was  holden  that  the 
pauper's  residence  in  the  cottage  for  forty  days  did  not  confer  a 
settlement  on  him,  the  widow  not  being  guardian  in  socage  to  the 
dflnghter.    It  was  held  also  that  the  Court  will  not  take  notice  of 
doiudul  equitable  estates.    Ld.  EHenborough  C.  J.  said.  This  is 
not  an  estate  so  cleariy  equitable,  diat  a  Court  of  law  can  pre- 


(a)  In  Otbome  ▼.  CBtrdefh  Flow.  ^98.  The  ooliit  ooniUlered  that  tMe  whok 
eMateandiniereslciibt  lands  is  in  the  guardian  in  soeage  (which  must  be  under^ 
stood  during  the  guaidianship)  to  the  tue  of  the  infant.  And  in  BedtU  v.  CW- 
jCaM»  Foi^.  ISS^  185.,  he  »  said  to  hsre  an  ini^rMt  snd  not  nurely  a  naked 
4ttitfaori9«  though  it  bt  an  intSKst  joined  with  a  trust  for  his  ward. 
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A  woman  be- 
fore marriage 
purchases  under 
301.,  her  hus- 
band after  mar- 
riage resides  on 
the  premises,  he 
thereby  gains  a 
settlement,  and 
the  settlement 
ao  gained  will 
be  communi- 
oatidtober. 


Alciaabold 
cottage  is  de- 
vised to  A.  P. 
with  liberty  to 
tbepaupera  to 
dwell  therein 
during  dieir 
lives ;  by  icsi- 
deoce  under  the 
wiU  they  gain  a 
■tlllwiii'ni 


lume  that  a  Court  of  equity  would,  if  ap(died  to,  clothe  the 

nwith  the  legal  right  to  it.  The  case  of  the  King  y.  OakUy 
^arly  distinguishable  from  this;  that  was  decidea  on  the  as- 
sumed ground  of  a  legal  estate.  But  this  is  at  most  a  question  of 
an  equitable  estate  only,  and  we  are  to  consider,  not  only  whe* 
ther  a  Court  of  equity  would  order  a  legal  estate  to  be  conveyed, 
but  whether  in  that  case  the  conveyance  would  operate  ab  ante' 
cedenti,  so  as  to  constitute  a  legal  estate  in  the  father  which  would 
descend  upon  the  heir ;  for  unless  that  be  so,  the  guardianship 
in  socage,  which  is  one  of  the  incidents  of  the  legal  estate 
descendmg  with  it,  will  not  go  to  the  widow.  I  think,  therefore, 
that  the  widow  in  this  case  was  not,  nor  ever  has  been  guardian 
in  socage.  If  so  her  husband  could  not  by  residence  in  the  parish 
gain  a  settlement,  and  the  order  of  sessions  must  be  confirmed. 

Rex  V.  Ilminpon,  T.  6  Geo.  3.  Burr.  S.  C.  566.  1  Bloc. 
Rep.  598.  2  Boti,  471.  2  Nol.  P.  L.  70.  Eliz.  Stanley  pur- 
chased  a  leasehold  tenement  in  the  parish  of  M.  for  the  sum  of 
61.  for  the  renuunder  of  a  term  of  1000  years.  She  resided  upon 
the  same  about  nine  years,  and  then  was  married  ta  T.  £.  who 
resided  with  her  upon  the  same  tenement  about  sixteen  yean; 
then  he  died,  and  after  his  decease  she  continued  upon  the  pre- 
mises for  several  y^ars,  and  at  last  sold  the  same  for  the  sum  of 
6/. ;  and  after  such  sale,  was  removed  by  order  of  two  justices 
to  Ilmington,  the  place  of  her  husband's  settlement  before  their 
intermarriage.  And  the  sessions  upon  appeal  confirmed  that 
order.  It  was  moved  to  quash  these  orders.  On  shewing  cause, 
it  was  urged  in  support  of  the  orders,  that  this  was  a  purchase  by 
the  wife,  clearly  within  the  words  of  the  statute,  under  the  value 
of  sol.  and  the  husband  had  no  claim  to  it  but  by  virtue  of  that 
purchase.  The  term  survived  to  the  wife  on  her  husband's  death. 
And  if  he  had  survived  her,  he  could  not  have  Ixad  it  without 
taking  out  administration  to  his  wife»  On  the  contrary,  it  was 
answered,  that  this,  though  a  new  case,  yet  was  within  the  rea- 
son of  former  cases.  In  cases  of  descent,  a  settlement  is  sained, 
though  the  original  purchase  be  under  30^.  value.  And  wre  is 
as  much  reason  why  a  settlement  should  be  gained  in  the  present 
case.  This  woman  had  an  estate  vested  in  her  when  Evans  mar- 
ried her,  which  upon  the  marriage  vested  in  him.  The  husband 
gained  a  settlement  in  Mickleton  by  forty  days'  residence  upon 
his  own  estate ;  and  his  settlement  communicated  itself  to  the 
wife.  And  of  this  opinion  was  the  Court.  And  both  the  orden 
were  quashed. 

Rex  V.  fVobum,  E.  14  Geo.  3.  Burr.  S.  C.  785.  2  Bott, 
474.  2  Nol.  P.  L.  69.  The  paupers  (two  sisters)  resided  at  E. 
under  a  certificate  from  Wobum.  A  person  entitled  to  a  loo^ 
term  of  years  in  a  cottage  in  EvershoU^  after  havii^  devised  it 
to  Andreto  P&wdly  son  of  their  father  WUliam  PftweU^  adds, 
'*  it  is  also  my  will  and  pleasure,  that  the  said  WUUam  PowO 
(their  father)  and  his  wife  and  children,  shall  have  free  liberty 
and  power,  during  their  natural  life,  to  dwell  in  it."  And  accord- 
ingly, W.  P.  and  his  wife,  and  their  said  son  A.  P.  and  the  two 
daughters  (the  paupers)  resided  in  it  till  W.  P.'s  death.  The 
Court  held  clearly  tiiat  the  settlement  of  the  two  paupav  was  in 
Emershok. 

Rex  V.  Otoertbv-ie'Moor,  E.  52  Geo.S.  15  Eoiiy  3S6.  B^ 
€9n$.  168.     2  Nol.  P.  L.  W.  78.      Jtfdfy  ^  wifc  of  r* 


$xi.  Lc.  (Estate.)  411 

liam  SdUfket  deceased,  late  of  MaUby4e*Martht  schoolmaster  BetUtnee  ty 
(and  their  children),  were  removed  from  the  said  parish   to  cestui  qttetrutt. 
the  parish  of  Omershy-le-MooTj  North-Endf  both  in  the  parts  of  ScboolmMwr  in 
Lindseyf  in  the  comity  of  Lincolnm    The  sessions  on  appeal  con-  ^  occupation 
firmed  the  order,   subject,  &c.  — In  the  year  1705  Mrs.Bolle  So^&^. 
devised,  amongst  other  things,  a  farm  in  MaUbi^4e'Marsh,  and  all  undertnisteei 
thereto  belonging,  to  certain  persons  named  in  her  will,  and  to  created  by  will, 
their  heirs  in  trust,  that  they  and  the  survivors,  &c.  and  the  heirs^  •"<*  directed  to 
&c.  of  such  survivor,  should  employ  and  dispose  of  all  the  rents,  ^SSSr*  *h^  to 
&c,  as  follows,  viz.  that  thereout  there  should  be  yearly  paid  to  |^^^  ,  \^  1^ 
the  poor  of  the  said  town  40f .  and  that  all  the  rest  of  the  rents  terest  therein, 
of  the  said  farm  should  be  yearly  for  ever  paid  to  a  fit  person,  to  and  to  gun  • 
be  from  time  to  time  nominatea  and  elected  by  the  said  trusieeSf  ?*!|*S°"?J^ 
who  should  be  a  schoolmaster^  to  teach  the   poor  children  of  211     '**'*'^ 
the  said  town  of  Maltby  to  read  the  Bible.     June  13.  1807,  the        **" 
following  agreement  was  entered  into  between   William  Saltfleet 

gie  husband  of  the  pauper)  and  James  Digby  and  Catharine 
i^by  his  wife  (the  heir-at-law  of  the  only  surviving  trustee  ap- 
pointed by  the  said  will).  ''  Memorandum  of  an  agreement  made 
13th  ofJune^  1807,  between  J.D.  and  CD.  his  wife  of  the  one 
part,  and  TV.  S.  schoolmaster  of  the  other  part :  Whereas  the 
said «/.  2).  in  right  of  C.  his  wife,  is  possessea  of  or  entitled  to  a 
certain  school-house,  &c  situated  at  Maltby^  in  the  county  of 
Lincoln,  which  they  have  agreed  to  let  unto  the  said  fV»  S.  for 
the  purpose  and  in  the  manner  as  is  hereinafter  mentioned ;  and 
it  is  hereby  agreed  by  and  between  the  said  parties  thereto,  that 
the  said  W.  S.  shall  have  the  possession  and  the  use  and  occupation 
of  the  said  schoolhouse,  ycira,  garden,  and  premises,  Jbr  the  pur* 
pose  of  teaching  the  poor  children  of  the  saia  parish  of  M.  to  read 
in  the  Bible,  pursuant  to  the  tvill,  devise,  andoeauest  £/*Mrs.Bolle 
deceased;  and  in  consideration  of  the  said  tv,  S*  agreeing  to 
teach  the  said  poor  children,  &c.  he  the  said  W.  S.  is  to  reside 
upon  the  said  premises  rentjree,  and  to  be  paid  and  aUotoed  by 
the  said  J.  D.  and  C.  his  xvife,  or  the  survivor  of  them,  or  the 
heirs,  &c.  of  the  said  C.  D.  a  salary  for  the  first  year  that  he  shall 
so  teach  of  lOL,  such  year  to  commence  from  1st  August  next, 
and  the  sum  jof  15/.  for  every  year  after  that  he  shall  so  continue 
to  teach  the  said  poor  children  to  read  in  the  Bible  as  aforesaid* 
[Then  a  covenant  by  D.  to  pay  as  aforesaid.]  [Then  further 
agreement,  that]  in  case  any  reasonable  complaint  shall  be  made 
to  the  said  J.  D.  and  C  or  the  survivor  of  them,  or  the  heirs, 
&c.  of  the  said  C.  2>.  it  shall  be  lawful  for  him,  &c»  to  suspend 
the  salary  of  the  said  W,  S.  for  two  years,  and  apply  the  same 
to  such  purposes  'as  the  said  </.  and  C.  D,,  &c.  shall  think  pro- 
per, without  being  liable  to  make  any  remuneration  to  the  said 
W,  S.  And  lastly,  that  in  case  of  the  death  of  the  said  W,  S.  it 
shall  be  lawful  for  the  said  «/•  D.  and  C.  his  wife,  or  the  survivor  of 
them,  or  the  heirs,  &c.  of  the  said  C.  to  turn  out  from  off  the  said 
premises  the  executors,  administrators,  or  assigns  of  the  said  W,S. 
and  to  appoint  another  person  to  the  situation  of  schoolmaster 
thereto,  in  such  manner  as  he,  &c.  may  think  proper.'*  W,  S. 
{June  13.  1807)  entered  upon  the  schoolhouse,  &c.  being  part 
of  the  farm  so  devised  in  trust  as  aforesaid,  and  he  resided  upon 
Chose  premises  till  his  death,Bbout  threey ears  and  a  half  aflerwurds. 
He  taught  the  poor  children  of  the  pari.^  to  read  durias  that  time, 
and  received  from  «/.  Z>«  for  the  first  year  a  salary  of  1(3.  and  after-* 
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Itesidenee  by      wards  a  salary  of  1 5/.  per  annum*   The  annual  val^e  of  the  school- 
ixsttd  que  trust,  house,  yard,  and  garden,  is  about  5/.  Theremainder  of  the  devised 
Rex  V.  Owen-    premises,  consisting  of  a  farm  house  and  twenty  acres  of  land,  was 
by-le-Moor,       occupied  by  C.  Barton^  the  tenant  of  J.  D.  at  the  rent  of  52?.  lOr. 
per  annum.  The  court  of  sessions  thought  the  above  appointment 
fraudulent,  and  in  no  respect  consistent  with  the  will. — PerCuriam^ 
We  are  of  opinion  that  a  settlement  was  obtained  in  Makby4&' 
Marsh,  and  that  the  order  of  sessions  and  ^e  original  order  of  re- 
moval ought  to  be  quashed.  The  agreement  of  the  13th  June,  1807, 
was,  we  think,  in  substance  an  appointment  of  William  SaUfied 
to  the  situation  of  schoolmaster,  to  teach  the  poor  children  of 
Maltby  to  read  the  Bible :  and  though  the  sessions  have  stated 
that  that  appointment  was J^audulent,  and  in  no  respect  consist- 
ent with  the  will  of  Mrs.  BoUe,  it  is  clear  that  their  meaning  is 
not  that  it  was  a  colourable  appointment,  under  which  he  was  not 
to  discharge    the  duties  of  schoolmaster,  but  that  it  was  an 
appointment  upon  such  terms  as  tended  to  deprive  him  of  a  great 
part  of  the  emoluments  attached  to  the  situation.     There  was  no 
fraud  in  him ;  he  was  to  discharge  every  duty  the  situation  of 
schoolmaster  required ;  but  the  fraud  was  m  those  who  appointed 
him,  in  attemptmg  to  withhold  from  him  what  Mrs.  BoUe*s  wiD 
entitled  him  to  receive.     By  that  will  the  schoolmaster  was  to 
have  all  the  profits  of  a  farm  at  Maltby,  except  the  yearly  sum 
of  iOsp  which  was  to  be  paid  to  the  poor  of  the  parish.    The 
schoolmaster  therefore  for  the  time  being  was,  to  a  consider- 
able extent,  to  the  extent  of  all  but  40i.  a-year,  the  cestuu  que 
trust  of  the  farm  ;  and  had  the  trustees  kept  in  their  own  bands 
sufficient  to  raise  the  40^.  a-year,  and  put  the  rest  into  the  pos- 
session of  the  schoolmaster,  they  could  not  have  dispossessed  nim 
whilst  he  continued  schoolmaster,  unless  he  had  misused  the  pro- 
perty, or  unless  what  they  retained  to  raise  the  40».  a-year  had  proved 
msumcient  for  that  purpose.    In  this  case  the  trustees  allowed 
William  SaUfieet  to  have^the  possession  of  a  house,  yard,  and 
garden,  whicn  were  part  of  this  farm,  and  they  retained  what 
was  greatly  more  than  sufficient  to  answer  the  409.  a-year.    He 
had  tills  possession  therefore  not  by  purchase,  so  as  to  be  within 
the  statute  9  Geo.  1.  c.l.;  not  by  renting,  so  as  to  be  within  the 
statute  IS  k  14  Car.  2.  c.  12.,  but  in  the  character  of  a  cesiuy  que 
trust,  residing  upon  what  was  for  the  time  substantially  his  own ; 
and  as  the  trustees  oould  not  have  removed  him,  we  are  of  mm- 
nibn  that  this  residence  fbr  more  than  forty  days  gave  him  asetue* 
ment  in  this  parish,  and  that  the  removal  of  his  wife  and  childreo 
from  this  parish  cannot  be  sustained.  —  Orders  quashed. 


I    ifH* 


(d.)  g>(  m»tt»  gaitieii  toimtg&Utu  9t  ftp 

Lhring  in  m  AMriitle  v.  Wyky,  M.  11  Geo.  1.    8  Sess.  Ca.  llS.     1  Stm. 

cottage  ^ch    gQg,     2  ^^^  4^Q,      g  2SW.  P.  L.  62.  70,  71.  72.     A  poor  man 

pfopflrby de-  ^^^  *  cottage  upon  tj^iO. waste  belongmg  to  my  lor4  Pemirok 
•owtTgaun  a  without  his  hcence,  who  never  offered  to  disturb  tlie  man  m  his 
MttleoMBt ;  possession,  and  he  lived  in  this  cottage  for  thir^.  years,  and  by 
^'^^^l.  "^  ^'^  ^^  three  guineas  in  the  haaos  of  hia  exectttma  to  pnr- 
hXLlMS.  ^^**^  ^^  cottage  of  n>y  lord  Pembroke.  UpQft  hia  das^h,  EH- 
"  •""■'^  xaieA  hia  only  child,  and  heir-at-law,  entered  i^to  Ac  cottagft 
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and  after  married  one  Barrow^  and  lived  In  the.cottage>  and  they  RnUmee  ^n 
were  in  quiet  possession  for  three  quarters  of  a  year,  and  then  ettau gamed 
sold  it.    The  question  was,  whether  the  daughter  and  her  bus-*  x'^t^^My- 
band  Barrow  had  gained  a  settlement,  by  virtue  of  this  inhabi-  "P^"  •  ''"^^ 
tancy»  in  the  parish  of  fVyleyr  in  which  their  cottage  was.    It  J^^^^J^n^nj 
was  argued,  that  this  inhabitancy  gained  no  settlement  i  The  cot-  For  a  justice  of 
tager  was  a  disseisor,  and  had  no  right  to  build  upon  the  waste,  peact  cannot 
and  was  at  any  time  removeable  bv  we  lord  of  the  waste ;  and  If  determiae  a 
he  might  have  been  removed  within  forty  days,  his  long  posses*  °>*^''  ^^^ 
non  wall  g^ve  no  title ;  for  he  must  only  be  censidered  as  a  ten- 
ant at  will,  and  consequently  his  contiauance  upon  the  cottage, 
though  never  bo  long,  could  give  him  no  settlement :  and  if  Uie 
cottager  had  no  right  of  settlement,  none  claiming  under  him 
shall  be  in  a  better  condition.    If  one  inhabits  by  virtue  of  a 
lease,  or  other  good  title,  for  forty  days,  he  gains  a  settlement. 
But  the  inhabitancy  in  this  case  was  without  any  good  title, 
and    consequently  can  gain  no    right    of   settlement.      These 
objections  were  answered  by  the   Court,  who  held  it   clearly 
to  be  a  good  settlement.    And  though  it  was  further  objected 
that  the  cottager  himself  was  sensible  he  had   no  right,  by 
his  devising  money  for  the  purchase  of  a  term  under  the  lord 
of  the  wastf ,  yet  it  was  over-ruled.  —  And,  by  all  the  Court, 
it  was  held,  that  when  a  man  hath  such  a  possession  as  he  cannot 
be  removed  from,  and  hath  enjoyed  that  possession  forty  days, 
fae  thereby  gains  a  settlement;  and  that  is  the  reason  why  a 
copyholder«or  lessee  for  years  gains  a  settlement  by  an  inhabitancy 
for  forty  days :  for  in  those  cases,  the  justices  of  the  peace  cannot 
determine  his  right.      This  present  case  is  very  strong ;  for  the 
thirty  years'  possession  of  the  cottager,    without  interruption, 
would  have  been  a  good  title  in  an  ejectment ;  and  for  that  reason  - 
the  justices  of  the  peace  cannot  determine  his  title.     It  appears 
upon  the  face  of  the  order,  that  the  cottager  had  a  good  title  in 
ejectment,  and  in  any  case  but  in  a  real  action.  —  Ld.  C.  J.  Raj^'  iventy  yaan 
mond  saldy  he  had  known  recoveries  upon  a  twenty  years' quiet  poaacauooiia 
possession,  and  twenty  years'  possession  is  a  title  to  a  plaintiff  in  title. 
ejectment  as  well  as  to  a  defendant      After  so  long  a  possession 
SB  this,  it  shall  be  presumed  that  the  cottaser  had  a  licence  to 
erect  the  cottage ;  but  this  case  goes  furwer,  for  besides  the 
thirty  years'  quiet  possession  of  the  cottage,  here  is  a  descent  cast 
upon  tne  daughter,  who  was  heir  to  the  cottager,  and  prima  Jacie 
it  is  an  inheritance  in  the  daughter ;  and  an  estate  by  disseisin  is 
in  law  a  ffood  estate,  and  a  fee  simple,  till  it  be  defeated.   Where- 
fore all  me  Court  held,  that  the  justices  had  no  jurisdiction  in 
this  case ;  for  they  could  not  examine  into  the  title  to  the  land. 
And  the  settlement  in  the  parish  of  fVyley  was  adjudged  to  be  good. 

Reary.Bitton,  M.  9  Geo.S.    Burr.  S.  C  631.    2  Bott^  472.  Living io am- 
2  N^.  P.L.  78.     The  pauper,   George  Baiiman,  built  a  cot-  tage  built  wiUi- 
tage  upon  the  waste,  without  leave  of  the  lady  of  the  manor ;  °}^*5'J^'T** 
was   not  rated,  nor  paid  any  taxes;  but   continued  nineteen  Uienuuiorcaina 
years  and  a  half  in  possession.    About  twenty  years  ago,  the  « aatUamcnu 
pauper  Battmaik  was  turned  out  of  possession  of  the  said  cottage, 
by  an  ejectment  brought  by  a  person  claiming  the  same  under  a 
mortgage  theredf  made  by  Uie  said  Baitman  for  the  sum  of  15/. 
And  some  time  after  that  (which  was  more  than- twenty  years  ago) 
the  said  Batttfian  and  the  mortgagee  sold  the  said  cottage  to  on^ 
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JUMm€e.         JVSliams  for  28/.;  and  the  said  BaUmdn  had  52.  part  of  the 

poifchaae  money.-— The  Court  were  all  of  opiniooy  that  it  appeared 
to  he  a  possession  of  more  than  twenty  years.  He  was  himself  in 
possession  nineteen  years  and  a  half:  and  the  mortgagee's  pos- 
session must  be  also  considered  as  his  possession.  And  it  was 
adjudged  a  good  settlement. 

Rex  V.  Gantoay^  M.  8  Geo.  S.   Burr.  S.  C.  632.   2  BoH,  471. 
2  NoL  P.  L.  7S.  A  cottage  was  built  on  the  waste  by  the  pau- 
per's father  above  seventy  years  back ;  the  pauper  resided  there 
upon  his  father's  death ,  and  paid  an  acknowledgment  of  2t.  6d* 
to  the  lord  of  the  manor  for  the  last  thirty  years,  but  it  did  noc 
impear  that  the  father  had  paid  any.    He  gained  a  settlement 
Comreyance        And  it  seems  that  the  Court  does  not  require  that  strict  statu- 
presumed  from  tory  title  by  adverse  possession  of  twenty  years,  which  is  neces- 
•  peaceableen-      gary,  in  questions  of  title  in  ejectment.     But  they  will  presume  a 
t^m  20  yean,     conveyance  to  legalise  the  possession  in  cases  of  long  and  uninter- 
rupted enjoyment,  unless  the  contrary  appears.  2  Nol*  P.  L.  7S. 
Grant  of  land         Rex  v.  Butterion,   H,  S6  Geo.  3.   6  T.  R.  554.   2  Batt,  495. 
without  con-       g  ^^p/.  p,  /,,  73,  Ralph  Oakdeuy  having  purchased  a  piece  of  land  in 
▼eyuiM,  grant-  f^^^  ^^^  j,jg  gon-in-law  J.  H.y  the  pauper's  father,  a  part  of  it,  but  it 
bouse,  &c.  and    ^^  ^^^  appear  that  he  ever  executed  any  conveyance  thereof.  J.  H. 
occupies  IS        built  a  house  on  it,  which  cost  him  above  100/. ;  resided  on  it  four- 
years,  teen  or  fifteen  years,  without  paying  rent  or  acknowledgment  to 

R.  O.  when  he  quitted  it,  and  received  the  rent  until  his  death,  three 
years  after.     R.  O.  died  in  the  lifetime  of  J.  H.  leaving  another 
daughter  and  grand-children  by  a  son  pre-deceased. «— Ld.  Keu' 
yon  C.  J.  As  twenty  years  have  nearly  elapsed  since  the  time 
when  this  land  was  given  to  the  pauper's  father,  and  as  no  claim 
has  ever  since  been  made,  either  on  the  pauper  or  his  &ther,  the 
'  case  of  AshhrUUe  v.  Wyleyy  (anUy  512.)  is  an  authority  to  shew, 
that  the  Court  ought  not  to  permit  the  title  to  the  estate  to  be 
determined  on  an  order  of  removal.    The  strict  rules  to  be  ob- 
served on  the  trial  of  ejectment,  ouffht  not  to  be  applied  to 
settlement  cases.     After  such  a  lengm  of  time  as  this,  perhaps 
a  conveyance  may  be  presumed  to  be  executed.     And  in  Rex  t. 
CM  AshtoHj  posty  549.  where  there  had  been  a  possession  for 
nearly  twenty  years.—  Wilmot  J.  said,  there  ought  not  to  be  a 
nicety  of  computation  in  a  settlement  case,  but  the  Court  may 
presume  a  conveyance.     And  even  if  no  conveyance  were  exe- 
cuted to  the  pauper's  father,  and  a  claim  were  now  made  by  OdK 
derC^  heir-at-law,  he  would  perhaps  be  told  in  a  court  c^  equiift 
that,*  as  0.  stood  hy  while  the  pauper's  father  built  on  this  land, 
and  treated  it  as  his  own,  he  could  only  resume  the  poasesnoo 
on  certain  terms. 
Hie  son  bor-         Rex  v.  Siandon,  E.  54  Geo.  S.    2  M.Sf  S.  461.    Removal  frooi 
rowed  moDsy  of  Eccleshall  to  Standon  confirmed,  subject,  S^c.  Case ;  —  Ann  is  the 
!!!?>5S^iw     ^**^®^  ®^  Joseph  Farmer^  deceased,  who  about  five  years  ago  wai 
^^^JJjy^^    settled  at  Standon.    About  that  time  Joseph  their  eldest  son  agreed 
parol  toboild  a  ^  ff^^  65/.  for  a  piece  of  land  containing  three  roods  and  thirty* 
house  tbenon,    three  perches,  situate  in  EccleshaUy  whidi  was  offered  to  sale  by 
which  the  fk-     the  commissioners  under  an  inclosure  act ;  but  not  having  su£Bcient 
^grandmother  money  himself,  he  implied  to  his  father,  who  consented  to  adnmce 
SSSrw!!*      ^-  .(T^<5^  ^*^  ^^^  *®^  ^  his  wife  Ann)  upon  the  following 
The  houiewaa  conditions :  Du.  that  a  Jiouse  should  be  built  by  the  son  upon  the 
buat,  and  the    land,  which  the  father  and  mother  were  to  have  for  their  lives,  and 
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the  life  of  the  survivor ;  after  whose  death  the  same  was  to  go  to  f^^^^  n^^  i^ 
the  son ;  but  it  was  also  agreed  that  the  father  and  mother  were  it  three  years, 
not  to  sell  or  dispose  of  the  place,  nor  to  take  any  other  family  rent-free  and 
into  the  house.     The  father  was  at  that  time  advanced  in  years,  ^^^ '  ^^^^> 
and  the  son  wished  to  shew  his  good  will  towards  him  and  his  ? d'      ie«d 
mother,  and  to  assist  them  all  he  could.     This  agreement  was  not  or  equit^ie 
reduced  into  writing,  but  the  father  having  advanced  the  20/.  to  esute  in  the 
the  son,  the  whole  65L  were  then  paid  by  the  son  for  the  purchase,  house  and  gain- 
and  the  land  was  conveyed  by  the  award  of  the  commissioners  to  ^  no  settle - 
the  son  in  fee.     The  house  was  built  immediately  afterwards  at  ^ul^on     d 
the  son's  expence,  but  the  father  assisted  personally  in  building  it.  that  the  mother 
When  finished,  the  father  and  mother  took  possession  of  it  with  was  not  entitled 
the  consent  of  the  *son,  who  did  not  thiiik  himself  at  liberty  to  to  reside  in  it 
turn  them  out,  nor  did  he  ever  attempt  to  do  so.     The  son  hved  »««nw>»««bl7. 
in  another  house,  and  his  father  and  mother  paid  no  rent  to  any 
person,  and  after  having  resided  in  the  house  about  three  years, 
the  father  died,  and  the  mother  continued  to  live  in  it  as  before, 
with  the  son's  consent,  until  her  removal   under  the  order  to 
Standon*      After  argument.  Lord   Ellenborough  C.  J.  said.    It 
appears  clearly,  that  no  estate,  either  legal  or  equitable,  was  con- 
veyed to  the  rather  or  mother,  nor  any  such  interest  probably  as 
a  court  of  equity  wSuld  have  decreed  to  be  conveyed.     They  had 
nothing  more  tnan  a  conditional  and  qualified  licence  by  parol  to 
occupy,  irrevocable  perhaps,  except  on  breach  of  the  condition 
not  to  let  in  any  other  person.     This  is  not  like  the  case  of  a 
devise ;  here  is  no  gift  or  grant  of  an  interest  in  the  land ;  and 
the  parties  seem  to  have  been  aware  of  that,  for  they  stood  by 
and  suffered  the  whole  to  be  conveyed  to  the  son,  resting  merely 
on  his  parol  licence  that  they  should  live  there.  —  Le  Blanc  J. 
The  ground  on  which  this  case  is  rested,  is  that  a  party  cannot  be 
removed  from  his  own  estate.    The  cases  decide  that  if  a  party 
has  clearly  an  equitable  estate  he  shall  not  be  removed  from  it. 
But  the  Court  must  see  clearly  that  he  has  an  equitable  estate 
which  would  be  perfected  in  him  by  the  intervention  of  a  court 
of  equity.     I  think  the  argument  here  has  failed  in  shewing  that 
these  parties  could,  by  resorting  to  a  court  of  equity,  have  ob- 
tained a  conveyance  of  the  legal  estate.    Per  curiam.    Order  of 
sessions  confirmed. 

Rex  V.  Caloto,  T.  54  Geo.  3.     3  M.  Sf  S.  22.     Removal  from  Son  builds  a 
Wirhxoorth  to   Caloio,  confirmed,  subject,  Sfc. — A  primd  facie  house  on  land 
settlement  in  Caltyvo  being  proved  by  relief  given  to  the  pauper's  ff^^Jg^  \^ 
fether  about  thirty  years  ago,  it  was  proved,  in  answer,  that  about  hiJft^,  and 
the  same  period  the  grandfather  of  the  pauper  gave  the  pauper's  continues,  in 
father  a  piece  of  land  in   Wirkstvorth,  upon  which  the  father  possession  of 
immediately  built  a  house,  and  lived  in  it  with  his  family  for  >t  for  thirty 
several  years.     He  then  resided  in  a  third  parish  for  some  years,  y**?  without 
during  which  time  he  let  the  house  and  received  the  rent  for  it.  JeJ^  ^  acknow- 
Ten  years  ago  he  returned  to  the  house,  and  has  resided  in  it  ledgement, 
ever  since,  and  never  paid  any  rent  or  acknowledgment  for  the  sometimes  re- 
house or  land  on  which  it  stood.     The  pauper  was  a  part  of  liis  «ding  in  Ae 
father's  family  at  the  time  the  house  was  built,  and  continued*  so  J,^-^^* 
for  about  fifteen  years  afteirwards,  when  he  married,   left  his  ©ther  times  let- 
fatKer's  family,  and  never  returned.     The  pauperis  grandfather  ting  it,  and  re- 
resided  in  Wtrknoorth,  from  the  time  when  the  house  was  built  ceiying  the 
^til  his  death  about  seven  years  ago,  within  a  few  yards  of  his  ^^^  •  ^^^  *^ 
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son,  during  which  time  he  received  occasional  relief  from  Calcfw. 
In  support  of  the  order  of  sessions,  it  was  admitted  that  the 
pauper's  father  gained  a  settlement  in  fVirkiworth  by  residence  ia 
the  nouse,  but  denied  that  such  settlement  was  communicated  to 
the  pauper,  and  for  this  reason,  because  the  pauper  had  ceased 
to  be  a  part  of  his  father's  family  before  the  father's  title  to  the 
house  was  perfected  by  a  twenty  years'  possession,  and  conse- 
quently before  the  father  had  a  right  to  reside  on  it  irrerooveably 
so  as  to  gain  a  settlement  for  himself.     At  the  time  the  pauper 
quitted  his  father*s  family,  his  father  had  a  mere  naked  pos- 
session unaccompanied' with  any  pretence  of  title. — Lord  £//fii- 
baroueJi  C.  J.     It  is  true  that  the  father,  at  the  time  when  the  son 
ceased  to  be  a  part  of  his  family,  had  been  io  possession  of  the 
estate  but  fifteen  years ;  but  he  was  in  under  some  title  or  other 
under,  which  he  has  continued  the  possession  for  fifteen  year» 
more  and  up  to  the  present'  time ;  therefore,  looking  at  the  whole, 
we  must  infer  a  title  m  him  at  the  former  period.    The  subsequent 
possession  reflects  light  back  on  the  title  under  which  he  before 
neld ;  and  ^he  Court  will  presume  that  his  possession  originated 
under  a  title,  which  would  have  prevented  him  from  being  dis- 
possessed at  the  time  when  the  son  quitted  his  family.— Boy^  J- 
It  cannot  be  said  that  the  father  was  in  without  any  pretence  of 
title,  for  the  case  states  that  he  had  a  gift  of  the  land. — Dampier  J. 
The  subsequent  possession  legalises  the  former  possession,  and 
shews  that  it  was  of  right.    Orders  quashed* 

(^0  £)f  profits  partafititg  of  tge  cealtp. 

Rex  v.  StocMei/  Pomroy,  H.  U  Geo.  3.  Burr.  S.  C  762. 
2  Bott,  473.  2  Ao/.  P.  L.  59.  The  grandmother  of  John  WB- 
ten  the  pauper,  being  possessed  of  an  estate  in  the  parish  of 
Cheriton  Fitzpayne  for  a  term  of  years  determinable  on  the 
death  of  Sarah  Whitten^  motlier  of  the  said  pauper,  devised  to 
him  10/.  a-year  out  of  her  estate  during  his  said  mother's  life. 
The  testatrix  died,  leaving  at  her  decease  the  said  leasehold 
estate,  and  effects  to  the  amount  of  about  32/.  The  pauper,  being 
^considerably  in  debt,  in  order  to  avoid  his  creditors,  went  to 
reside  in  the  said  parish  of  Cheriton  Fitzpayncy  and  there  resided 
with  his  mother  on  the  said  leasehold  estate,  and  carried  on  the 
business  of  a  jobber  of  cattle,  during  the  continuance  of  the 
annuity,  and  while  the  same  was  due  and  payable,  for  the  spsce 
of  forty  days  and  upwards.  —  By  Ld*  Mansfield  C.  J.  There  is  no 
colour  for  adjudging  the  patiper  to  have  gained  a  settlement  a 
[Ckeriton  Fitzpayne.  He  did  not  go  thither  to  reside  upon  his 
own :  he  absconded  there  to  avoid  his  creditors^   This  was  no 

Secific  legacy,  it  is  payable  out  of  the  whole  personal  estate. 
It  if  it  were  a  specifac  legacy,  a  specific  legatee  has  no  right  to 
go  and  live  upon  the  estate.  If -it  had  been  a  rent  charge  oat  of 
a  freehold,  it  would  not  give  a  right  to  live  upon  such  mefaold. 
But  this  man  had  only  a. pecuniary  demand :  lliere  was  no  coloir 
for^  his  going  to  live  upon  this  leasehold  estate  as  hia  own* 

Rex  V.  MMome,  E.  18  Geo.  2.  Burr.  S.  C  244w  2  Bott,  ISl 
9  Nol.  P. L.  60.  The  pauperis  husband  duringhis  residence  tt 
Melhomcy  officiated  as  schoolmaster  there.  During  his  cod* 
tinuance  in  the  school,  certain  lands  were  by  deed  indented  aini 
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inroUed,  conveyed  in  trust  to  permit  certain  persons,  being  vicars  ^^^  ^  « <fMi* 
of  certain  parishes,  and  the  succeeding  vicars,  to  take  the  profits  «'^*"w^'»  CT 
thereof  to  employ  the  same  for  certain  purposes ;  one  of  which  ^       '  *^' 
was  as  follows :  **  Also  the  yearly  sum  of  10/.  to  the  charity 
school  of  Melborne  in  the  county  of  Derbyy  to  be  paid  to  the 
vicar  there  for  the  time  being."     And  this  sum  was  yearly  re* 
ceived  by  the  pauper's   husband  from   the  vicar  of  Melborne^ 
And  it  was  held  that  thia  annuity  of  10/.  per  annum  did  not  appear 
to  be  appropriated  to  th^  schoolmaster,  and  that  he  had  no  free- 
hold in  it ;  and  could  therefore  gain  no  settlement  by  receiving  it. 

Rex  v.  JVarkmorth,  E.  5S  Geo.  3.    1  M.  4*  5.  473.     Bolt,  Cont.  Rigju  to  « 
174.     2  NoL  P.  L*  20.  143.     Upon  an  appeal  against  an  order  of  sUntcd  commun 
two  justices,  removing  William  Forster,  his  wife,  and  children,  of  pasture,  to 
from  the  parish  of  Alnwick  to  the  township  of  Warkcoorth,  both  in  ^  P*^'  ■"** 
the  county  o^  Northumberland ;  the  sessions  confirmed  the  order,  S^n^  reS^* 
subject,  Sfc.  —  Case :  The  pauper  was  a  freeman  by  descent,  and  deuce,  never 
had  been  admitted  to  his  freedom  twenty-five  years  before  the  ezerciaed : 
order  of  removal.    The  pasturage  of  the  moor  is  of  considerable  ***^<1 "«'  ^ 
value,  and  the  freemen  of  Alntoick  and  no  others,  are  entitled  to  *^"^^***  •"^, 
common  of  pasture  thereon,  each  freeman  being  entitled,  when  mSertbepvty 
resident,  but  not  otherwise,  to  the  pasturage  of  five  stints  of  his  irremovable, 
own  cattle,  that  is  to  say,  five  cows,  or  twenty-five  sheep :  the 
freemen  have  also  a  right  to  dig  and  cut  peats,  furzes,  turves,  and 
bushes  upon  Alntoick  moor  for  their  own  use,  and  to  get  lime* 
atone,  slates,  and  free-stones  in  the  open  quarries  of  that  moor : 
they  have  the  privilege  also  of  setting  up  their  stalls  in  the 
market-place,  without  paying  any  toll  or  stallage  to  the  lord,  and 
of  having  their  children  educa^d  free  of  expence  at  the  town 
school,  at  which  school  two  of  the  children  named  in  the  order 
were  placed  at  the  time  of  the  removal.  —  Tlie  question  for  the 
consideration  of  the  Court  was  whether  the  rights  of  the  pauper, 
as  a  freeman  of  the  borough  of  Alntoick  amounted  to  an  estate 
from  which  he  was  not  legally  removeable  under  the  statute 
IS  Sf  14  Car.  2.  c.  12.  —  Grose  J*     The  question  is  whether  the 
pauper,   W,  Forster,  was  irremoveable  from  his  own  estate.    In 
order  to  determine  that,  we  must  first  enquire  what  estate  he  had. 
Now  it  appears  that  he  had  neither  land  nor  house :  it  is  said, 
however,  that  he  had  a  right  of  common ;  but  supposing  he  had, 
it  does  not  appear  that  he  was  ever  in  the  enjoyment  of,  or  had 
any  cattle  wherewith  to  exercise  that  right.    The  profit  aprendrCy 
or* easement,  as  it  has  been  called,  never  existed  in  him;  how 
then  can  he  be  said  to  have  been  resident  on  his  own  ?    It  cannot 
be  considered  as  a  residence  on  his  own,  when  in  truth  he  never 
had  it.    It  would  be.  absurd  so  to  consider  it.— Z^  Blanc  J.    I 
think  this  is  not  in  strictness  a  right  of  common,   nor  can  it 
properly  be  said  to  be  a  tenement ;  it  is  a  mere  franchise.     The 
argument,  however,  has  been  carried  this  length,  viz.  that  sup- 
posins  it  to  be  only  a  franchise,  still  the  pauper  was  irremoveablb 
from  It.    But  to  this  I  cannot  accede,    in  the  case,  for  instance, 
of  a  freeman  of  a  corporation,  who  has  a  right  of  sufi^a^e  for  the 
election  of  a  mayor,  or  any  other  of  the  officers  belonging  to  the 
corporate  body,  has  it  ever  been  decided  that  such  a  franchise 
made  the  person  entitled  to  it  irremoveable  ?    Here  the  paupei:> 
as  a  freeman  of  the  town,  was  entitled,  if  he  had  any  cattle,*  to 
turn  them  on  the  moon    This^  however,  was  a  mere  personal 
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privilege,  wholly  unalienable,  and  not  falling  within  the  legal 
definition  of  a  right  of  common.     A  privilege  of  this  sort,  I 
believei  has  never  yet  been  holden  to  be  such  an  estate  as  to 
make   the  person  entitled  to  it  irremoveable.      It  is  a  strong 
circumstance,  that  notwithstanding  the  existence  of  such  rights  in 
different  parts  of  the  kingdom,  no  attempt  like  the  present  lias 
hitherto  been  made.    It  appears  to  me,  therefore,  that  this  does 
not  fall  within  the  purview  of  those  cases  which  have  decided  that 
a  party  is  not  removeable  from  his  own ;  and  which  doctrine,  I 
admit,  has  been  extended  to  cases  where  a  party  was  merely 
residing  in  the  parish  in  which  his  estate  was  situate,  and  not  upon 
the  estate  itself.     Rex  v.  SowtoHf    Rex  v.    St.  Nuotfs,   Res  ▼. 
Houghton-le- Springy    Rex  v.  Dorstone.  —  Bayleyj*     The  case 
does  not  find  that  the  pauper  had  any  house  in  which  he  was 
entitled  to  reside ;  and  as  a  freeman  he  had  no  right  of  residence; 
but  that  must  be  acquired  by  other  means.     When  he  can  obtain 
a  residence,  then  as  freeman  he  is  Entitled  during  such  residence 
to  turn  cattle  on  the  common.     But  when  he  removes,  he  loses 
this  privilege.     1  am  not  aware  of  any  case,  in  which  a  privilege 
of  this  description  has  been  holden  to  be   sufficient  to  confer  a 
settlement.     It  is  a  mere  local  privilege,  and  attached  to  the 
person  so  long  only  as  he  is  resident.     From  the  frequency  of 
these  rights,  which  exist  in  many  corporations  in  the  Kingdom, 
settlements  must  have  been  claimed  in  respect  of  them,  had  they 
been   deemed  sufficient  for  that  purpose.      This  case  is  veiy 
different  from  the  cases  of  removals  from  landed  property.  Order 
of  sessions  confirmed. 

Rex  V.  St.  Michaels,  Bath,  E.  21  Geo.  3.  Doug.  630.  Call 
110.  2  Bott,  An 5.  2  Nol.  P.  L.  45.  75.  87.  The  pauper,  being 
legally  settled  in  St.  MichaeVs  and  residing  there,  conveyed  tvo 
houses,  whereof  he  was  seised  in  fee  at  Walcott^  to  trustees ;  in 
trust  to  sell  and  pay  mortgages  and  other  debts,  and  to  pay  the 
surplus  money,  if  any,  to  the  pauper.  Some  short  time  after, 
one  of  these  houses  becoming  void,  the  trustees  having  posses- 
sion thereof,  employed  a  woman  to  clean  and  air  the  house,  and 
delivered  to  her  the  key  for  that  purpose ;  which  having  done,  she 
placed  the  key  among  some  things  of  her  own,  intending  after- 
wards to  re-deliver  it  to  the  trustees.  But  th^  pauperis  wife  took 
it  from  thence,  and  took  possession  of  the  vacant  house,  and  she 
and  her  husband  went  and  lived  there  about  a  year  and  three- 
auarters.  One  of  the  trustees,  seeing  her  conveying  her  goods 
tnither,  gave  her  notice  that  she  was  doing  wrong,  not  having  the 
consent  of  either  the  trustees  or  creditors.  But  tlie  said  boose 
still  remained  unsold,  and  it  was  stated  that  the  value  of  the  pre- 
mises was  650/.  and  the  debts  880/.  It  was  argued,  that  the  be- 
neficial interest  in  the  estate  remained  in  the  pauper  till  sold;  and 
for  this  was  cited  the  case  of  Natland;  and  that  residing  upon 
it,  as  his  own,  he  was  not  removeable  from  it,  and  consequently 
gained  a  settlement.  And  it  was  likened  to  the  case  of  a  mort- 
gage.—  By  Ld.  Mansfield  C.  J.  (unto  which  the  rest  of  the  Court 
assented) :  if  the  estate  on  which  a  pauper  resides  is  suhstandallj 
his  property,  this  is  sufficient  whatever  form  of  conveyance  there 
may  be  ;  and  therefore  the  mortgagor  in  possession  gains  a  sctdt- 
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menty  because  the  mortgagee,  notwithstanding  the  form,  has  but  jRnidenee  hv  a 
a  chattel,  and  the  mortgage  is  only  a  security.    It  is  an  afllx>nt  to  mortgagor* 
common  sense  to  say  the  mortgagor  is  not  the  real  owner.    But 
here,  what  interest  nad  the  pauper  in  this  estate  ?  He  made  an 
immediate  conveyance  to  trustees,  not  a  mortgage,  to  sell  and 
pay  off  two  mortgages  and  other  debts  ;  and  when  this  convey- 
ance was  made,  it  was  so  doubtful  whether  there  would  be  any 
surplus,  that  the  deed  says,  he  shall  have  the  surplus,  if  any.    He 
haa  only  a  chance  of  a  residue,  and  had  not  a  right  to  continue  a 
moment  in  possession.     A  mortgagor  has  a  right  to   the  posses-  Soaboamori- 
aion,  till  the  mortgagee  brings  an  ejectment.  Afler  the  mortgagee  g>gf«  in  pos- 
bas  got  into  possession,  he  (the  mortgagee)  might  gain  a  settle-  "^"^b. 
ment.    There  is  still  another  and  a  stronger  ground,  in  this  case ; 
for  the  possession  was  gained  by  fraud.  / 

Note.  In  a  subsequent  case  of  Rex  v.  EdingtoUf  (infray)  this 
case  was  cited,  and  the  Court  said,  that  the  main  point  upon 
which  the  decision  in  this  case  was  made,  was  the  fact  of  fraudu- 
lent possession. 

Rex  V.  Catheringtorif  T.  SO  Geo.  3.  3  T.  J?.  771.     2  Bott,  489.  Mortgagor 
2  Nol.  P.  L.  75. 86.  William  Booker  and  his  wife  and  family  were  l>^»ng  o"  i^e 
removed  from  Compton  to  Catherington.    The  sessions  confirmed  J!!!!^'^®'*' 
the  order,  subject  to  the  opinion  of  the  Court,  on  a  case  stating,  ^fpossessionM 
That  the  pauper  had  a  settlement  in  Catherington  prior  to  Michad"  owner  gains  no 
nuuy  1789,  and  was  entitled  to  the  equity  of  redemption  of  a  free-  settlement, 
hold  estate  in  Compton^  consisting  of  several  dwelling-houses  of 
the  annual  value  of  IS/.  5s.  which  had  been  mortgaged  by  his 
father  to  Eliz.  Moreu^  which  mortgage  was  afrerwaras  assigned 
to  one  Ayles.    In  Michaelmas  term,  1788,  Avles  delivered  declar- 
ations in  ejectment  to  the  pauper  as  landlord,  and  to  the  several 
tenants  in  possession  of  the  estate  in  Comptony  and  thereupon  the 
tenants  attorned  to  Avles.    About  Michaelmasy  1789,  the  pauper 
asked  permission  of  Mr.  Newlandy  the  agent  for  Aylesy  to  mhabit 
one  of  the  houses,  part  of  the  mortgaged  estate,  and  which  waa 
then  untenanted,  for  the  purpose  ^  overlooking  some  repairt, 
which  he  prcmosed  to  do  upon  the  estate,  with  an  intent  to  sell 
,  the  same,  and  pay  the  mortgage  money;  in  consequence  of  which 
he  inhabited  one  of  the  houses  upwards  of  three  months,  when  he 
was  removed  by  the  present  order.    He  did  nothing*towards  the 
repair  of  the  houses  or  sale  of  the  estate.    No  agreement  was 
made  between  him  and  Mr.  Neudand  with  respect  to  any  rent  to 
be  paid  for  such  house.  —  Ld.  Kenyon  C»  J.    It  has  been  long  BauttaMe  title 
estidilished  Uiat  an  equitable  title  is  sufficient  to  give  a  settlement ;  sufficient  to 
but  in  the  case  alluded  to,  the  mortgagor  was  in  possession.    So,  ^^^^  Mttl«- 
by  the  act  for  regulating  votes  of  county  elections,  either  the 
mortgagor  or  mortgagee  m  possession  may  vote.    But  in  this  case 
the  party  had  neither  jus  in  re^  nor  ad  rem.  —  BuUer  J.    In  the 
case  of  S<.  MuAaeTsy  Bathy  antey  518.  it  was  said,  that  either  a 
mortgagor  or  mortoagee  might  gain  settlement  according  to  cir* 
cumstances;  one  of  these  circumstances  w  possession  ;  and  upon 
possession  all  the  questions  have  turned.    Both  orders  confirmed. 

Rex  V.  Edingtony  H.  41   Geo.  3.    1  Easty  288.  2  Botty  496.  ,^^l?fV  ^ 
2  Nol.  P.  L.  75.     Removal  from   Edin^on  to    Urchfonty   and  ^SmSIJ^^ 
quashed  by  the  sessions.  —  Case :  M.  M.  m  possession  of  a  cottage  jj,^  ^^^  ^ 
in  Edingiony  granted  to  one  C.  W.  for  ninety-nine  years  determin-  conveyed  by  a 
abl^  on  three  lives,  purchased  a  reversionary  interest  in  the  same  wonanaadhec 
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^S^.*""  Sm.W^"  ?!^  *!f  ninay-nine  year,,  to  commence  .t  thede- 
hu,STntn..t  ^/rrfT^if?**^"*'*""'  •»"*  determinable  with  the  lite,  of 

bytleormoH-  P"™""  ^e**  BMigned  by  deed,  to  which  she  and  tV.  D.  were 
g.gc.  irith  .       Pa'tjes  on  one  side,  and  J.  P.  of  E.  on  the  other,  to  Uie  slid 

j'^lt'  "*"?*  »i;/^*  f  *'l"'*-^*  '"'"■  "•*  parishioners  of  £.  for  the  payment  of  lOl. 

Iin?e'^;:^  ^*ffit.**,K^  *?"^  P:^"'"*'  «°d  •'y  'he  receipt  of  the  rent  vA 

nion  ind  the  pronts  thereof,  or  by  some  or  one  of  those  ways  raise  the  said 

husUnddie,  »"•«.  &c.  together  with  costs  and  charges ;  and  after  pavment  of 

and  the  wife  the  siud  sum  of  lOl.,  &c.  in  trust  to  re-lssign.     !V.  Z).  dfed,  leav- 

hS"d.Te"'  ihlnttSd  b  '^f  %'."""  f  ^r*H.T%'^«  P»"P-  ^-  ^•' 

reuining  po«-  Iff"  If"?** '?  ^'  ,^^«  a"^  the  hrst  husband  in  his  Ufetime  (and 
session,  he  will  a«er  nis  deatii  and  her  second  marriage,  and  also  after  the  death 
gain  .  «Mtle-      «  '"6  surviving  life  named  in  the  first  lease,  she  with  the  pauper 

rj^- ^»?.  Sl'J^fh  r'^t"'^'  ^^^^  '^^  "^  ^""^  y^o)  occupied  to  Ihe 
&^e  '  ^Zff  ^A  *'^"'v'.  "^^  **  P«"P"  continued  to  pay  the  lord  Li. 
monfy  do  not  Tj'^.^"*"  ^unng  his  possession  and  at  different  times  repaired  the 
appear  to  bare  pe™'*^:  ""*  '*  ^id  not  appear  whether  the  lord  had  any 
been  pud.  knowledge  of  the  assignment —  Ld.  Ketiuon  C.J.    If  the  estate 

f "Jft  ^J^^y^^l  ^y  *e  operation  of  lawf  the  value  is  not  ma- 

■e  u  c       r"  *^^  '^^  ''*'*  5  ^'>'  *e  purchase  was  made  by  the 

wite  betore  the  coverture,  and  it  came  to  the  husband  upon  hit 

nwrnage  by  actof  law;  and  he  might,  even  during  the  co^ure, 

,w  r  *? '.  ""*?"'  **  ■***"»  °^^"  *'fe.  But  it  is  objected 
that  the  mterest  is  not  sufficient  for  the  purpose  of  a  settlement 
on  account  of  the  antecedent  conveyance  to  Price  the  trustee. 
But  this  conveyance  is  equivalent  to  a  mortgage  and  no  nwre. 
were  is  an  express  clause  for  a  conveyance.  Then  Uiis  must  be 
governed  by  the  same  rules  as  a  mortgage.  —  Grose  J.  I  cannot 
distinguish  this  from  the  case  of  a  mortgage.    Tl^e  purpose  of  the 

I;n?.«7!r*  '^'!.*"  '^*="''®  the;noney;  the  parties  intei^ted  con- 
tinued attemw-ds  in  possession ;  the  pauper  paid  the  quit-rents, 
and  repaired  the  premises.  Now  what  more  could  a  mortgagor 
m  possession  do?  -  Laurence  J.  said,  It  cannot  be  disputed  (L 

r^TVT''  '**  "  *"!."**  '"  *"»'  ^y  «ale,  or  mortgagl^,  and  re- 
ceipt of  the  rents  and  profits  to  raise  lOl,  is  merely  a  wcurity  for 
that  sum,  and  it  is  plain  that  the  parties  themselv^so  considered 
nAf7.'''?T      *,*^J:  *  'e-aM'gnment  of  all,  or  so  much  as  should 
T  iL**    '/PP^  *^  "r'  otherwise  disposed  of.  In  the  case  of  ifer  r. 
deds^?«  /'  ^"ih  Ld:'^'"">'«  begms  by  saying  that  which  i. 
sidea^t      VF^'":^  ,*,°  ^ '  "  ^^^  «"«^  «»  ^hich  a  pauper  re- 
A™..  ^  *^^'"^'«\  hw  property,  that  is  sufficient  xdiatever 
forrm  of  conveyance  there  may  be."    And  therefore,  he  says,  that 
l^Vy^V  .'"possession  gains  a  setUement,  "because  the  mort- 
gagee,  notwithstanding  the  form  has  but  a  chattel,   and  the 
Tcn^^  '*  °"'^u  "f  <^"rity."    If  then,  the  object  be  merely  to 
l1t«  »K«     "^^'  ^^^^'':^  "'*  conveyance  be  in  Se  form  of  a  iJust 
iS^     '""^^^"^  *""       *  mortgage,  it  is  in  substance  the  same 
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S*  00  to  e0tdte0  bp  jiurcgatre ;  and  herein, 

(a.)  Q/*  M«  consideration  paid;  and  of  mortgages. 

(b*)  Of  residence  by  a  mortgagee. 

(c.)  Of  money  laid  out  on  the  premises. 

s.  (a.)  £)f  tge  roniSt!)eratton  {imD;  attti  of  martgageis* 

By  Stat.  9  Geo.  1.  c.  7.  §  5-     4/^tfr  March  25.  172S,  no  person  9  C.  !•  c.  7. 
or  persons  shall  be  deemed^  adjudged^  or  taken,  to  acquire  or  gain  Purchas*  under 
any  settlement  in  any  parish  or  place,  for  or  by  virtue  of  any  pur^  '°*' 
chase  of  any  estate  or  interest  in  such  parish  or  place,  whereof  the 
consideration  Jbr  such  purchase  doth  not  amount  to  the  sum  of  30/. 
bonk  fide  paid,  for  any  longer  or  further  time  than  such  person 
or  persons  shall  inhabit  in  such  estate,  and  shall  then  be  liable  to 
be  removed  to  such  parish  or  place  where  such  person  or  persons  were 
last  legally  settled  J  before  the  said  purchase  and  inhabitancy  therein. 

No  person^     And  as  this  shall  not  settle  the  person  purchasing  Children  re- 
fer longer  time  than  he  continues  in  the  purchased  estate,  so  it  sidiog  with 
shall  not  settle  any  of  his  children,  by  any  derivative  settlement  ^^^  f«ther 
from    him.       As  in   the  case   of  Rex  v.  Safford,  H.  4  Geo.  S.  ^^"  Jjj^ied 
Burr.  S.  C.  516.   1  Blac.  Rep.  4SS.    Peter  White  the  younger  ),y  himfbr leas 
and  Mary  his  wife  were  removed  from  Salford  to  Over'Nor-  than  sol.,  gain 
ton,  as  likely  to  become  chargeable  to  Salford, '  and  as  being  no  settlement 
last  legally  settled  in  Over^Norton.    On  appeal,  the  sessions  dis-  ^  suchresi- 
charge  this  order,  and  state  specially,  That  Peter  White  the  pau-  °*°*^ 
per's  father,  being  settled  in  Over-Norton,  in  the-  year  1726,  for 
the  consideration  of  29/.}  purchased  a  tenement  in  the  parish  of 
Salford.     His  son  the  pauper  was  bom  there  in  the  year  17S0, 
and  lived  with  his  father  therein  till  about  1754,  when  he  married 
and  left  his  father's  family,  and  lived  in  a  separate  tenement  at  Sal^ 
ford,  without  having  gained  any  settlement,  but  what  he  derived 
from  his  father.  —  Ld.  Mansfield  C.  J.  delivered  the  resolution  of 
the  Court :  The  question  is,  whether  the  pauper  ought  to  have  re- 
mained in  the  parish  of  Salford,   or  have  been   removed  from 
thence  to  the  hamlet  of  Over-Norton  as  his  last  legal  settlement  ? 
And  we  are  of  opinion,  that  no  settlement  of  the  father  was 
gained  in  Salford  by  the  purchase,  but  only  during  the  time  of 
his  inhabiting  in  the  purchased  premises.     And  this  would  have 
been  equally  the  case,  if  the  act  had  never  been  made :  For  he 
could  not  have  been  removed  from  his  own  estate,  though  he 
had  no  settlement  in  the  parish  where  it  lay.    So  that  the  father's 
settlement  (if  it  may  be  so  called)  in  Salford  was  on]y  temporary,' 
and  did  not  extinguish  his  settlement  at  Over-Norton.    And  tne 
only  settlement  which  the  son  could  derive  from  his  father  was  at 
Over-Norton  ;  for  there  could  be  no  derivative  settlement  from 
the  father  at  Salford,  the  father  himself  having  no  settlement 
there,  but  being  only  irremoveable  from  his  own  estate.     And 
this  may  be  illustrated  by  a  supposition,  that  the  son  had  not  re- 
sided in  Salford,  but  had  gone  to  live  in  a  third  parish,  and  had 
there  been  likely  to  become  chargeable :  and  the  question  had 
arisen,  whedier  he  ought  to  be  removed  to  Salford  or  Over^Nor* 
ton  f  He  could  not  possibly  in  such  case  have  been  removed  to 
Sal/brdf  because  such  removal  would  have  been  conclusive  upon 
Salford,   and  he  would  remain  settled  there  for  ever:  conse- 
quently^  he  must  have  been  removed  to  Over'Norton.    Which 
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Edau  purchas'  shews,  that  he  can  have  acquired  no  settlement  in  Salfard^  by 
edfar  leu  than  virtue  of  his  father's  purchase,  even  duriflg  the  time  of  his  fa- 
90L  ^rendered  ^^^f^  residence  upon  it. 

Purchase.']  Rex  v.  Satobridgetoorth,  H.  3  Geo.  2.  2  &«. 
d*«r<Sl>™Id  ^^-  ^^^'  1  Barnard.  297.  ^i/rr.  5.  C.  56.  2  JBott,  489. «. 
tTnement  under  ^  ^<^^*  P*  ^»  63.  Edtvard  Sheppard  the  pauper  was  bom  at 
30L  value  to  Saxvbridgetvorth  :  and  his  father  being  seised  in  fee  of  a  copyhold 
hu  8on,  the  son  cottage  in  Aldbury^  which  used  to  be  let  at  25*.  a-year,  did,  about 
gains  no  setUe.  ^  y^^^  ^^^  ^  y^^  before  the  removal,  surrender  the  said  copyhold 
inff"tbercon!  "    cottage  to  his  said  son  Edward  Sheppard  and  his  heirs,  who  were 

thereupon  admitted  and  lived  upon  the  same  about  a  year  and  a 

half,  and  then  sold  the  same  for  14/.  2s*  6d.  being  the  full  value 

thereof.     The  two  justices,  and  also  the  sessions,  were  of  opinion, 

that  this  gained  no  settlement,  being  not  such  a  purchase  as  the 

act  intended  for  30/.  bona  jide  paid.     It  was  moved  to  quash  the 

order  of  the  justices ;  for  that  this  estate  in  AJdhury  was  the 

pauper's  own  by  a  surrender  from  his  ftither,  and  there  was  do 

difference  between  a  surrender  from  a  father  and  a  descent.    But 

the  Court  denied  the  motion,  without  so  much  as  making  a  rule  to 

shew  cause.    For  they  not  only  thought  that  the  surrender  looked 

fraudulent,  but  they  said  that  the  intent  of  the  statute  was,  to 

prevent  persons  gaming  settlements  who  were  any  ways  likely  to 

be  chargeable,  and  therefore  providf^d  that  they  should  be  able  to 

lay  out  30/.  in  a  purchase.    And  both  the  orders  were  confirmed. 

A  eonveyance         But  in   Rex  v.  Marmoody  H.  29  Geo.  2.    Burr.  S.  C.  S8fi. 

from  a  father  to  2  Boit,  464.  .  2  NoL  P.  L.  64.  70.    On  a  motion  to  quash  an 

hu  daughter  in    order  of  two  justices,  and  an  order  of  sessions  confirming  the 

consideration  of  ^^^^^  f^^  ^^^  removal  of  Thomas  Conibear  and  Mari^  his  wife 

ISfe^nr'^th-   ^'®"*  KentUbury  to  Marwood.    The  case  was :  The  said  Afary  had 

outany  pecu-     Conveyed  to  her  by  her  father,  in  consideration  of  natural  love 

niary  consider-   and  affection,  a  cottage,  garden,  and  plat  of  ground  at  Kenttskurji, 

ation  being        for  the  residue  of  a  term  of  ninety-nine  years  then  detenoninable 

IMid,  is  suffi-      QQ  ^Q  death  of  one  Joan  SloconAe^  the  consideration  of  whidi 

heirhuftl»nd  A    purchase  originally,  in  the  year  1689,  amotmted  only  to  90(. 

settlement.         Mary  and  her  husband  entered  upon  the  premises,  and  continued 

thereon  for  several  years,  until  the  lease  determined  by  the  deatli 
of  the  said  Joan.  Upon  which  they  were  removed  from  Kentidvy 
to  Marwood. — Ryder  C.  J.  If  I  had  any  doubt  I  would  not  give 
an  opinion  now.  This  is  not  a  purchase  within  the  meaning  of 
the  act.  The  word  purchase  is  not  to  be  taken  in  the  Ua^ 
extent  of  it,  but  is  confined  to  cases  where  a  pecuniary  consider- 
ation is  paidk  Otherwise,  no  devise,  or  eiflt,  or  settlement  oo 
marriage,  would  gain  a  settlement,  unless  uiere  were  a  pecuniaij 
consideration  paid.  The  intention  of  the  act  was,  to  prereot 
'  settlements  by  purchases  for  small  money  considerations.    In  the 

present  case  the  husband  is  not  to  be  considered  as  a  purchaaer, 
and  therefore  he  acquired  a  settlement  in  KenHshury.  And  bj* 
the  Court  unanimously,  the  orders  of  the  justices  were  qoasbed. 
And  in  Rex  v.  Ing(et<m,  E.  6  Geo.  3.  Burr.  8.  C.  560.  2Mf 
470.  2  Not.  P.  L.  64. 169.  Riehard  Sj)eddy  and  iZoir  hit 
wife,  residing  under  a  certificate  at  Atixoickf  the  father  of  the 
said  Rose  conveyed  to  her,  in  consideration  of  natural  love  and 
affection,  a  customary  cottage  at  Astwickj  to  the  use  of  herself  ftr 
life,  and  after  her  decease  to  the  use  of  Jane  her  daugli^ 
and  her  heirs.  The  said  Richard  and  Rose  hia  wife  entered  iip« 
apd  continued  in  possession  of  the  cottage  for  sixteen  yeuh  ^ 
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then  purchased  of  their  daughter  Jane  her  remainder  in  fee  of  the  Gmveyanee  in 

premises  for  5/.,  and  afterwards  sold  the  whole  for  twenty  guineas.  contideraHon  of 

AAerwardSy  the  said  Richard  Speddu  and  Rose  his  wife,  becoming  ^^^  <5^<«- 

actually  chargeable,  were  removed  by  order  of  two  justices  to  '**"' 

Ingleton  which  gave  the  certificate.     And  the  sessions  being  of 

(^mion  that  the  said  Richard  and  his  wiie  gained  no  settlement  in 

Asttoickf  confirmed  that  order.     It  was  moved  to  quash  these 

orders.     And  on  shewing  cause,    they  were  given  up  by  the 

counsel  as  indefensible,  on  the  authority  of  the  case  of  Rex  v. 

MarvoQod;  this  being  a  voluntary  settlement,  and  not  a  purchase 

within  the  intent  of  the  statute. 

Rex  V.  UJlouy  E.  29  Geo.  S.   3  T.  R.  251.     2  Botly  488.  2  Nol.  a  conveyance 

P.  L.  64.  67.     John  Henuoood  and  his  family  were  removed  from  from  father  to 

lyton  to  Mortimer,     The  sessions  quashed  the  order,  subject  to  «>«* ""  consider- 

the  opinion  of  the  Court  on  the  following  Case :  That  the  pauper  f^***"  of  natural 
•    ■      II  *^i   J      *.    TT^a  J  A  •!         *li-    L*    love  and  affec- 

was  originally  settled  at    UJtony  and  came  to  reside  with  his  ^^^  and  of 

father  about  twenty-three  years  ago  on  a  cottage  and  premises  at  lol/gains  a 
Mortimer y  which  in  Oct.  1766  the  father  duly  conveyed  to  liim  in  settlement, 
fee,  in  consideration  of  natural  love  and  affection^  and  of  10/.  "^^^^  ^^  '*** 
tohimpaidhyihQ  pauper.     About  three  years  afler  the  pauper  ^*]^j  *^*  , 
obtained  a  certificate  from  U/lon,  dated  1st  Janttary  1770,  and  ^^^  loL™^*^ 
afterwards  occasionally  received  relief  from    Ufion   during  his 
residence  in  the  cottage  at  Mortimer ;  his  father  lived  with  him 
on  the  premises  until  his  death  about  eight  years  ago.    The  pauper 
was  his  eldest  son  and  heir  at  law,  and  continued  to  reside  upon  the 
premises  until  1788,  when  he  sold  the  same  for  50/.  and  returned 
to  Ufton,  —  By  the  Court :  This  conveyance  was  in  consideration 
of  natural  love  and  affection  as  well  as  10/.,  and  we  cannot  suppose 
that  10/.  was  the  r«al  value  of  the  estate,  for  there  are  circum- 
stances to  shew  the  contrary,  having  been  afterwards  sold  for  50/. 
This  being  a  donation  from  a  father  to  a  son,  is  clearly  not  a  pur- 
chase within  9  Geo.  1.  c.7.  notwithstanding  part  of  the  consider- 
ation was  in  money.    And  though  the  certificate  was  conclusive  at 
the  time,  it  was  afterwards  done  away  by  the  pauper's  residence 
on  his  own  property  at  Mortimer.    Order  of  sessions  reversed. 

Rex  V.  Warhlington,  E.  26  Geo.  3.    1  T.  R.  241.   2  Bott,  483.  a  grant  of 
2  Nol.  P.  L.  67.  94.     Removal  from  Havant  to  Warhlington.  wasteland  by  a 
The  sessions  confirmed  the  order,  and  stated  the  following  Case :  'o^^  of  <^  manor 
That  William  Bridger,  father  of  the  pauper,  came  to  Havant  with  ^^^^^* 
a  certificate  from  Warhlington  :  That  John  Moody^  Esq.  lord  of  beinir'is.,  heriot 
tlie  manor  of  Havanty  by  copy  of  court-roll,  granted  to  the  »md  is.,  and  quit- 
WiUiam  and  his  heirs,  one  parcel  of  waste  mund  called  the  rent  is.,  will 
Gravel  Pit ;  and  which  did  not  appear  ever  to  have  been  granted  ^^^ «»'«  *  "^^^ 
before.     William  built  a  house  tnereon,  and  lived  therein  for  ^«"«*^ 
several  years  as  owner  thereof;  he  afterwards  borrowed  100/.  of 
Mary  Ropery  and  surrendered  the  premises  for  securing  the 
same ;  ana  on  the  money  not  being  paid,  she  was  admitted.     She 
afterwards  sold  her  interest  to  John  Hammondy  who  was  there- 
upon admitted.    After  the  death  of  William  Bridger,  his  heir  at 
law  sold  his  equity  of  redemption  to  said  Hammond  for  20/.  I7s. 
^d  surrendered  die  same  accordin^;jr.    It  appeared  by  the  court 
books  that  William  Bridger  was  admitted,  on  the  lord  s  grant,  to 
one  parcel  of  land  called  the  Gravel-landy  and  in  the  copy  of  his 
admission  were  these  words,  ^^fine  one  shiUingy  heriot  oneshUlingy 
^uit'Tent  one  shiUirtg."    That  Moody's  steward  proved  that  Mr.  M. 
^as  used  to  grant  small  parcels  of  tne  wastes  of  the  said  manor  for 
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Grant  by  ihe       Small  pecuniary  considerationsy  but  he  never  knew  him  make  luch 
hrd  tfa  mmwr.  grants  without*     That  the  value  of  the  said  parcel  of  land  at  the 

time  of  the  said  grant  did  not  exceed  30f.  or  40f.  and  WiUiant 

Bridger  was  at  that  time  a  very  poor  man.    It  did  not  appear 

whether  any  pecuniary  consideration  was  given  for  the  said  grant, 

or  it  was  voluntary  and  without  any  consideration :   it  further 

appeared,  that  in  the  margin  of  all  the   copies  was  inserted, 

*'  fine  If."  —  Willes  J.  said,  that  the  question  was,  whether  this 

grant  was  a  voluntary  grant,  or  made  for  a  valuable  consideration. 

That  the  proof  lay  on  the  appellants  to  shew  it  was  a  voluntanr 

grant,  for  it  was  incumbent  upon  a  certifying  parish  to  get  rid  of 

the  certificate :  that  if  that  could  only  be  done  by  certificate,  it 

must  stand  good,  for  that  the  Court  could  not  presume  one  waj 

or  the  other.     But  if  the  Court  could  presume  either  way,  it  must 

be  that  this  was  a  purchase.   That  however  small  the  consideration, 

they  would  hold  it  to  be  a  purchase :  that  this  appeared  to  be  a 

grant  for  a  small  pecuniary  Ansideration,  and  therefore  not  a 

voluntary  grant :  and  being  af^urchase  under.  SO?,  did  not  give  a 

settlement  since  stat.  9  Geo.  1.    That  the  heriot  and  reserved  rent 

rebutted  the  presumption,  that  it  was  a  free  gift. — Adthwdy 

said  that  a  purchase  was   the  acquisition  of  something  for  an 

equivalent:  a  quid  pro  quo.    And  that  was  so  in  this  qase.— 

Bullet  J.  said  he  reserved  to  himself  the  consideration  of  the 

question,  what  efiect  a  voluntary  gifl  would  have  on  a  certificated 

person  as  to  giving  a  settlement. 

Vliere  thsreis        Rex  v.  Hornchurch^  M.  59  Geo,  3.    2  B,  8f  A.  189.    Removal 

no  custom  for    from   Hornchurch   to   Purleigh^   both  in  Essex.      The  sessions 

S^^lordoTfi       quashed  the  order,  subject,  S^c.  —  Case :  By  grant  dated  May  IS. 

manor  cannot     1^799,  James  Thurtell^  the  fatber  of  the  pauper,  obtained  from  the 

make  a  new        lord  of  the  manor  a  piece  of  the  waste  in  the  appellant  parish, 

grant  of  copv-    where  he  built  three  cottages.     The  grant  was  as  follows,  rf2. 

hold ;  and  if  he  «  Jq  this  Court  came  James  ThurteUy  of  the  parish  ofMundenM  his 

^**'     Sere^  own  proper  person,  and  Sarah  his  wife,  and  prayed  to  be  admitted 

by'no  settle-       tenant  to  all  that  piece  or  parcel  of  land  or  ground,  being  part  of 

ment  by  estate,   the  waste  land  of  this  manor,  containing  by  estimation  about  half 

A  grant  by  the  a  rood  of  waste  land,  a  little  more  or  less,  with  the  cottage  or 

lordof  copyhold  tenement  thereon,  lately  erected  or  built,  paying  to  the  lord  the 

teirl  ^nt  of*    7^^^  ^^"^  ^f  2s.  and  6d.,  to  whom  the  lord  of  the  manor  by  his 

L.  6d.  (which    steward,  with  the  consent  of  the  homage,  granted  and  delivered 

rent  in  a  subse-  seisin  thereof  by  the  rod ;  to  have  and  to  hold  the  said  piece  or 

quent  part  was    parcel  of  grouna  and  premises,  unto  the  said  James  ThurtMvEA 

called  a  quit-      Sarah  his  wife,  and  the  survivor  of  them,  and  to  the  heirs  and 

^asei^diin''    assigns  of  the  survivor  of  them,  of  the  lord  of  the  said  manor,  at 

9  G.  1.  c.  7.       ^^  '^^^  ^^  ^6  \ordy  by  the  rod,  according  to  the  custom  of  the 

and  being  un-    said  manor,  (subject  to  such  mortgage  or  conditional  surrender  as 

der  sou  conferi  he  the  said  James  Thurtell  alone,  without  the  consent  of  his  wife, 

no  settlement     gh^U  make,  according  to  the  customs  of  the  said  manor,  withia 

six  months  from  the  date  hereof,  for  securing  any  sum  of  money 
not  exceeding  the  sum  of  60/L  and  interest,)  at  the  yearly  quit- 
rent  aforesaid,  and  by  suit  of  court  and  other  customs  and 
services  of  right,  due,  and  accustomed ;  and  he  giveth  to  the  lord 
for  fine  for  such  his  admission  nothing  of  the  special  favour  of  the 
lord,  and  so  saving  all  right  of  the  lord,  he  is  admitted  tenant  as 
aforesaid,  and  his  fealty  \&  respited,  Sfc,'*  The  sessions  were  of 
opinion  that  this  grant  did  not  confer  such  an  estnte  upon  the 
pauper's  father  as  would  give  a  settlement. —f  Aft«r  argument, 
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AikUi  C.  J.  said,  I  think  that  this  grant  was  not  a  valid  convev-  Grjnt  &f  licence 
SBce  of  the  copyhold  estate^  because  there  is  no  custom  stated  for  to  inclote  wasu» 
the  lord  to  make  a  new  grant  of  copyhold  within  this  manor.  4^ 
Unless  that  custom  exists,  there  can  be  no  copyhold  except  where 
the  land  has  been  at  all  times  demised  or  demisable  by  copy  of 
court-roll.     The  lord,  therefore,  had  no  right  to  make  this  grant. 
But  even  if  the  grant  were  good,  I  should  still  think  that  this  case 
fell  within  the  9  Geo,  1.  c.7.,  for  here  the  land  was  originally 
demised  fbr  a  mere  money  consideration,  to  be  paid  annually,  and 
the  sura.'stated  in  the  case  was  a  full  consideration  for  all  that  the 
lord  granted  at  the  time.    I  cannot  distinguish  this  case  from  Rex  v. 
Warilingtony  ante  523.  which  must  govern  our  present  decision. 
Then  if  the  case  falls  within  9  Geo.  1.  c.7.,  it  is  clear  that  the 
consideration  was  less  than  SO/.,  the  sura  required  by  the  act. 

Rex,  v.  Homdott'On-the-HUlt  //.  56  Geo,  3.    4  3/ .  &  S,  562,  Grantors 
Removal  from   OneU  to  Homdon'On-ihe" Hilly  in  the  county  of  licence  to  in- 
Eisex,    Order  coniirmed,  upon  appeal  to  the  quarter  sessions,  clo*e  wait©  and 
subject  to  the  opinion  of  the  Court  or  K.  R.  on  the  following  case :  ^Jr"**  *  *^^**" 
The  pauper  being  legally  settled  in  Hordon^on'the-HUtf  applied  ^^' 
to  the  lord  of  the  manor  of  Orsett  for  licence  to  erect  a  cottage 
on  the  waste  lying  within  the  parish  of  Orsett.    The  court  rolls 
were  produced  by  the  steward,  containing  the  following  entry : 
**  Manor  of  OrseU,  9th  Nov,  1805.     At  a  general  Court  Baron 
then  held,  the  lord  of  the  manor  granted  licence  to  Benjamin 
Brad  to  erect  a  cottage  on  a  piece   of  land,  containing  one  rood, 
in  the  lane  leading,  &c.  rendering  an  annual  rent  of  lOs,  6d,  at 
Michaelmas  in  every  year,  as  a  quit-rent  for  the  same."     No  other 
consideration  was  paid  for  the  same.    The  pauper  accordingly 
erected  a  cottage  at  an  expence  of  more  than  301,  on  the  said 
piece  of  ground,  and  some  months  afterwards  applied  to  the  lord 
for  a  piece  of  ground  for  a  garden.     As  to  that  the  following 
entry  was  produced:   **  24th  March  1806,     At  a  special  court 
baron  then  held,  it  was  certified  by  the  steward,  and  presented  by 
the  homage,  that  at  die  then  last  court  the  lord  of  the  manor 
granted  hcence,  &c,  (reciting  the  former  entry,)  and  at  this  court 
file  lord  of  the  manor  granted  licence  to  the  said  R,  Brad  to  in- 
close a  piece  of  ground  for  a  garden  adjoining  to  the  said  cottage 
containmg  — —  roods.*'     No  consideration  was  paid  for  this  last 
piece  of  ground,  and  both  were  severally  parts  of  the  waste  of 
the  manor,  and  their  value  did  not  exceed  5f .    After  the  building 
of  the  cottage  the  pauper  resided  on  the  premises  about  a  year 
and  a  half,  and  then  sold  them  to  one  Robinson^  of  which  the 
following  entry  was  made  in  the  court  rolls :   ''  3d  June  1809. 
At  a  general  court  baron  then  held,  after  noticing  that  at  a  court 
held  9th  Nov,  1805,  licence  was  granted,  &c  (reciting  the  grant 
of  the  first  licence) ;   and  that  at  another  court  held  24th  March 
1806,    licence    was    granted,  &c.  (reciting    the    grant   of  the 
flecond  licence) ;  it  was  at  this  court  presented  by  the  homage 
that  the  said  B,  Brad  had  erected  the  cottage,  and  inclosed  the 
piece  of  ground,  and  that  he  had  since  sold  and  disposed  of  the 
•ameunto  Robinson  for  the  sum  of  40^.,  whereby  nappened  to 
the  lord  an  alienation  fine  of  one  guinea,  which  had  been  paid.** 
Afterwards  Robinson  sold  the  premises  to  Bonhamy  of  which  the 
following  entry  was  made :  ''  7  th  June  1813.     At  a  general  court 
baron  then  held,  the  homage  presented  that  since  the  then  last 
court  Henry  Bonhnm  Esq.  purchased  of  Wm,  Robinson  a  cottage 
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Grant  of  erected  on  the  waste  by  B,  Brady  and  also  a  garden  adjoining 

hcence  to  indote  thereto,  granted  by  the  lord  at  courts  held  9th  Nov,  1805,  aod 
waste,  i€.  24th  March  1806,  whereby  there  happened  to  the  lord  an  idieoa- 

tion  fine  or  relief,  which  had  been  paid  or  compounded  for.  None 
of  these  entries  were  stamped,  and  this  was  the  only  evidence  of 
title  produced.  There  was  no  evidence  that  these  two  pieces  ot 
waste  land,  or  either  of  them,  had  ever  been  demised  by  copy  of 
court-roll,  or  that  there  was  within  the  manor  of  Orseti  any 
custom  to  create  copyholds,  or  to  grant  any  part  of  the  waste 
thereof,  to  hold  as  in  the  nature  of  copyhold.  —  The  case  having 
been  argued,  Ld.  Ellenborough  C.  J.  A  licence  is  not  a  grants 
but  may  be  recalled  immediately;  and  so  might  this  licence, 
the  day  afler  it  was  granted.  We  cannot  take  into  our  consider- 
ation what  it  may  be  conjectured  a  court  of  equity  would 
determine  in  this  case.  Perhaps  a  court  of  equity  might  inter- 
fere, but  can  we  say  with  certainty  that  it  would  ?  We  ou^t  to 
see  that  the  party  has  clearly  an  equitable  interest,  and  not  merely 
such  a  claim  as  might  possibly  induce  a  court  of  equity  to  inter- 
pose in  some  way  or  other.  This  was  a  mere  personal  licence, 
and  not,  like  one  of  the  cases  cited,  a  grant  by  copy  of  parcel  of 
(a)  R.  V.  Wtr-  the  land,  (a)  Here  the  pauper  never  had  a  more  perfect  estate 
blington,  than  the  licence  gave  him,  that  is,  a  permission  to  occupy.— 

*  ^'  ^'23^^'      ^^}My  ^'  ^®  cannot  know  how  a  court  of  equity  would  deal 
^   '  with  this  case ;  probably  the  utmost  that  it  would  do  would  be  to 

grant  an  injunction  if  an  ejectment  was  brought.     But  here  is  no 
grant  of  any  interest  in  land ;  I  cannot  say  that  the  pauper  took 
any  estate  ;  and  therefore  this  would  be  a  new  species  of  settle- 
ment.    Order  of  sessions  confirmed. 
A  person  resi-         Rex.  v.  Hartley,  E.  44?  Geo.  3.  5  Easty  40.  2  BoUy  501.  2  AW. 
dent  on  an  e»-     p^  £^,  94,     Removal  from  Doddenham  to  Morileyy  and  confirmed 
Sm  fw'lhl  in  ^y  ^^^  sessions.  —  Case:  On  the  25th  of  Nov.  1754,  the  dean  and 
consideratiOT'of  chapter  of  Worcester  granted  to  H.  B.  the  grandfistther  of  the 
21.  2b.  fine  and    pauper,  to  him,  his  heirs  and  assigns,  a  lease  of  a  cottage  and  gar- 
is.  rent,  cannot  den,  for  his  own  life,  that  of  his  son  ThomaSy  and  that  of  his  dai^- 
be  "^T^^**^        ter  Susannay  at  the  yearly  rent  of  2*.  6d.    At  his  deaUi,  leaving  no 
AoT  h  he  have   ^*^^'  ^®  ^^  succeeded  in  possession  by  his  son  WiUiamy  (the  pau- 
applied  for  re-     P^r's  father),  who  afterwards  died  leaving  a  will,  devising  the  pre- 
lief,  and  is         mises  to  his  wife  for  life,  remainder  to  W.  B.  the  pauper.  The  pau' 
thereby  actually  per  came  at  the  end  of  two  years  to  reside  with  his  mother  on  tbc 
chargeable.         premises,  till  he  married  (Feb.  2,  1790),  when  she  demised  to  him 
ntate^Tvithin       ^^  premises  at  a  yearly  rent,  and  went  to  reside  elsewhere,  leaving 
slat.  9  6. 1.       ^^  pauper  in  the  sole  occupation.    On  the  27th  At^.  179d,  T.B. 
under  30L  con-  the  second  life,  died.     On  the  13th  of  Jtdy  1798,  the  mothered 
sldcntion.  the  pauper,  who  was  tenant  for  life  under  the  will  of  the  pauper*s 

father,  died.  The  pauper  continued  in  possession  till  Nw.  26th, 
when  on  pa3rment  of  a  fine  of  two  guineas,  a  new  lease  was 
eranted  to  the  pauper  at  a  new  rent  of  1^ .,  to  hold  to  him,  his 
heirs  and  assigns,  for  three  new  lives,  still  existing.  At  this  time 
tlie  lives  in  me  first  lease  were  all  extinct.  The  pauper's  rea- 
dence  on  the  premises  continued  till  the  time  of  the  removal— 
Ld.  Ellenborough  C.  J.  said,  that  there  would  be  no  difficulty  in 
deciding  that  this  was  a  purchase  under  30/.  within  the  statute*. 
but  he  asked,  how,  admittmg  that  and  presuming  the  third  lift 
under  the  first  lease  to  be  extinct  (it  not  having  been  heard  of  for 
SO  years),  this  order  removing  the  pauper  Jrom  his  onm  etUU 
could  be  supported  ?  To  this  it  was  answered,  that  where  a  man 
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applies  for  relief,  he  must  be  taken  to  consent  to  all  things  neces-  Pariofthepurz 
sary  to  afford  him  that  relief  in  the  due  course  of  law,  and  con-  cha»e  nMJuy 
sequendy  to  an  order  of  removal  to  his  last  legal  settlement.    But  borrowed  <m 
the  Court  held  that  such  a  person  was  altogether  irremoveable  ^"^^^S^i^' 
whilst  he  resided  on  his  own  estate. 

Tke  sum  of  S(V.  bon4  fide  paid.'\   St.  PauTs  Warden  v.  Kemp-  ^  purchase  of 
ton,  E.  IS  Geo.i.  FoL  238.    2  Bott,  50i.     2  Nol.  P.  L.  93.  sol  part  of 
There  was  a  special  order  stated  at  sessions.     A  person  purchased  which  was  paid 
a  copyhold  tenement  in   St.  PauTs  Warden,  which,  with  the  fine  ^^y  *^*  v^^ 
and  fees  paid  to  the  Court,  amounted  to  3(V. ;  and  it  appeared  by  fJJ*^^"  ridT' 
the  same  order,  that  the  officers  of  the  parish  of  Kempton  had  not^taken  to' be 
given  him  Ms.  towards  paying  his  fine  and  fees.     Tlierefore  it  fraudulent  un- 
was  insisted,  that  this  was  fraudulent,  and  not  a  good  purchase  leu  so  stated, 
within  the  statute,  sufficient  to  gain  a  settlement.    But  by  the 
whole  Court :  We  cannot  take  notice  of  its  being  fraudulent,  un- 
less the  justices  had  adjudged  it  so.     And  the  order  was  confirmed. 

Rex  V.   Tedford,  T.  8^9  GVo.2.  Burr.  S.  C.  51.  ^  Bott,  505.   Purchase  for 
2  Nol.  P.  L.  96.  Removal  from  Waddingkam  to  Tedford.     Upon  591.  though  30l. 
appeal  the  sessions  stated  specially  a  case  to  be  laid  before  thereof  was  bor- 
the  judge    of  assize;   vw.  That    Francis  Gill  was   settled   at  "^'^"J^f  j,"**^ 
Tedford,  and  contracted  with  John  Atkinson  for  a  house  and  Sww^gains^iT' 
curtilage  in  Waddingkam  for  39/.  which  was  conveyed  to  Gill  settlement* 
and  his  heirs  accordingly,  in  consideration  of  39^.  GiU  paid  9/. 
aod  Isaac  Bristol  paid  the  remaining  30/.  to  Atkinson  by  GiWs 
order.  Conveyance  dated  May  2.  1730,  executed  May  19.  1730. 
June  18.  1730,  GM  mortgaged  the  premises  to  the  said  Isaac 
Bristol.     GiU  continued  m  possession  about  four  years  after  the 
mortgage.  Then  Bristol  entered,  by  virtue  of  the  said  mortgage  and 
release  of  the  equity  ofredemption.  Then  the  inhabitants  of  Wadding' 
^flffi  procured  Gfa,beingoutof  possession,  to  be  removed  to  Ted- 
ford.  The  order  of  sessions  recites,  that  whereas  the  judges  of  assize 
had  not  time  to  hear  and  determine  it,  and  whereas  the  parties 
agreed  this  to  be  the  true  state  of  the  case ;  therefore,  upon  hear- 
ing counsel  and  further  evidence  on  both  sides,  this  Court  doth 
declare  and  adjudge,  that  the  purchase  made  b^  Gill  was  fraudu- 
lent, and  that  the  settlement  of  Francis  Gill  is  at  Tedford;  but 
that  the  parishioners  of  Tedford  are  no  ways  concerned  in  the 
said  fraud.  —  It  was  moved  to  ^uash  these  orders ;  and  urged, 
that  the  justices  in  their  adjudication  depart  from  their  premises ; 
for  the  act  doth  not  extend  to  any  case  where  the  consideration 
exceeds  30/.    But  here  the  consideration  is  above  30/.    And  it 
appears  to  have  been  bond  fide  naid  by  Gill;  part  by  himself, 
and  part  by  his  order  (though  by  ttie  hands  of  Bristol).    It  doth 
not  even  wpear  that'  Bristw  had  lent  it  to  him :  therefore  it  shall 
be  taken  that  it  was  GiWs  own  money.     And  no  circumstances  of 
fraud  are  stated :    And  therefore  if  this  conclusion  of  the  justices 
at  sessions  be  drawn  firom  the  premises  stated,  it  is  a  conclusion 
contrary  both  to  the  law  and  to  the  fact :  and  the  Court  vnll 
themselves  judge  of  it  and  set  it  right.  —  On  the  other  side  it  was 
argued,  Whether  the  sum  paid  as  consideration  money  was  ^eater 
or  less,  if  there  be  fr&ud,  it  poisons  the  whole.     The  justices  are  justices  to 
the  proper  judges  of  fraud ;  and  they  have  adjudged  that  it  was  judge  of  fraud, 
a  fraudulent  purchase.    And  it  appears  upon  the  face  of  the 
case,  as  stated  for  the  judge  of  assize,  that  it  was  so.    But  that 
is  not  all :  They  are  not  confined  to  this  state  of  the  facts.    For 
they  heard  furtlier  evidence  on  both  sides^  before  they  adjudged 
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Part  of  the  put'  the  purchase  to  be  fraudulent.  —  By  Ld.  Hardwieke  C,  J.  It 
chate  money bor-  xaualt  be  further  evidence  of  the  same  fact.  For  the  state  <rf  the 
wwrf  on  meru    ^^^  made  for  the  judge  of  assize  was  before  ac^reed  between  the 

parties  to  be  the  true  state  of  it.    This  case  doth  not  appear  to 
be  within  the  act ;  for  the  act  is  confined  to  purchases  under  SO^ 
bon&  Jide  paid.     Now  in  the  present  case,  the  consideration  was 
39^.  and  was  bona  Jide  paid  to  the  vendor.     And  it  would  be 
pretty  hard  to  say,  that  the  justices  had  a  power  upon  this  act  to 
enquire.  Whether  or  no  the  purchaser  borrowed  the  money  f    It  i« 
a  common  case  to  borrow  money  to  make  up  the  price.    And  as 
to  the  fraud,  it  is  true  that  the  justices  are  the  proper  judges  of 
fraud.     But  fraud  is  a  fact  which  must  be  founa.     It  must  be  to 
by  a  jury  upon  a  special  verdict.     The  residing  four  yean  ii 
a  very  material  circumstance  in  this  case  :   It  is  frequent  for  per- 
sons to  purchase,  having  no  ready  money  to  do  so.    It  does  not 
appear  how  much  or  that  any  oF  the  purchase-money  was  bor- 
rowed.    The  justices  are  judges  of  the  fact ;  and  they  may  judge 
of  the  fraud  arising  from  the  fact.     If  they  had  generally  foond 
the  fraud,  we  might  have  been  bound  by  such  general  finding : 
But  when  they  state  the  facts  particularly,  the  matter  is  as  much 
open  for  our  determination  upon  it,  as  it  was  for  theirs.    And 
the  whole  Court  was  of  opinion,  that  from  the  facts  stated,  here 
was  no  sufficient  evidence  of  fraud.     And  both  the  orders  were 
quashed. 
Purchase  of*         Rex  v.  Chaileu,  T.  S6  Geo.  S.    6  T.  R.  155.  2  Bait,  512.  2  AW. 
cottage  for  601.    p.  L.  96.  W.  Snaxv  and  his  wife  and  children  were  removed  from 
^*'"*^^^««*    ChaUey  to  N^ick  in  Sussex.     The  sessions  quashed  the  order, 
Sot^fndpay!''     and  Stated  the  following  Case:  In  November^  1786,  SAflto being 
mentaft^anis  Settled  at  A^^toic^,"^  agreed  to  purchase  a  copyhold  messuage  in 
of  that  501.  by     Chaiiey,  of  R.  Hale,  hf  whom  it  had  been  before  mortgaged  to 
mcMis  of  bor-     R,  Coppard  to  secure  the  sum  of  50/-,  and  to  pay  for  Hale*s  in- 
rowing  the         terest  therein  the  sum  of  10/.     In  pursuance  of  this  agreement 
rsettlemeiu**"   ^^®  pauper  paid  to  Hale  10/.,  who,  on  the  4th  November,  1786, 
though  the  '      surrendered  the  premises  to  the  pauper,  subject  to  the  conditional 
eaute  be  mort*    surrender  before  made  by  Hale  to  Coppard  for  securing  50L  to 
gaged  for  the      Coppard.  —  In  May,  1790,  the  pauper  agreed  with  J.  Heath  to 
M.  the  lanw      borrow  of  him  50/.  on  security  of  the  said  estate,  in  order  to  psf 
'*  off  the  mortgage  to   Coppard ;  and  on  the  8th  May  the  condt- 

tional  surrender  to  Coppard  was  duly  discharged  in  the  Court 
rolls  by  a  warrant  unaer  the  hand  of  Coppard,  acknowledging 
having  received  the  50/.  of  the  pauper,  and  all  interest  doe 
thereon.  On  the  same  8th  of  May  the  pauper  made  a  conditionsl 
surrender  of  the  premises  to  Heath,  for  securing  the  re-paymeDt 
of  50/.  which  Heath  had  advanced  to  discharge  the  mortgage  to 
Coppard.  On  the  4th  November,  1795,  the  pauper  sold  Aessid 
estate  for  80/.  beine  80/.  beyond  the  amount  of  the  mortgage. 
The  pauper  resided  in  the  cottage  from  the  time  of  his  pur- 
chase until  the  re-sale. —  In  support  of  the  order  of  sessioost 
the  above  case  of  Rex  v.  Tedford  was  relied  on  as  in  point: 
inasmuch  as  by  that  case  it  was  held  to  be  immaterial  whether 
the  purchase  money  was  borrowed  or  not. — On  the  other  side 
it  was  contended,  that  nothine  was  pbrchased  by  the  paupff 
but  the  interest  in  the  land  subject  to  the  mortgage,  for  which 
the  pauper  naid  10/.,  that  the  subsequent  tnuisaction  was  only 
a  transfer  or  the  mortgage  from  the  first  to  the  second  m^- 
gagee;-  that  the  pauper  hhnself  never  had  the  whole  csistf) 
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that  the  original  purchase  was  only  for  lOlf.:  that  the  remain-  paHjfthepwr^ 
iiig  interest  was  Uien  in  the  mortgagee,  not  in  the  seller;  that  ckise  money 
the  very  instant  that  the  former  mortgage  was  discharged,  the  in-  ^*orrowed  on 
terest  passed  to  the  second  mortgagee,  whereas  in  Rex  y,  Ted-  **^5"5^ 
Jbrd,  tne  legal  estate  was  in  tlie  purchaser  for  a  month  before 
he  mortgaged  it :  and  the  (followmg)  case  of  Rex  v.  Mattifiglejj/ 
was  cited  as  in  point.  —  By  Ld.  Kenyan  C.  J.  I  am  not  able  to 
distinguish  this  case  from  that  of  Rex  v.  Ted  ford.  By  9  Geo^  1. 
c.  7.  no  settlement  can  be  gained  by  residing  on  a  tenement 
diat  is  purchased  for  less  than  30/. ;  but  it  was  decided  in  that 
case,  that  though  the  party  cannot  pay  the  money  out  of  his 
own  fund,  if  he  can  borrow  it  on  credit,  that  is  sufficient  to 
satisfy  the  words  of  the  statute.  It  has  been  argued,  that  this 
was  only  an  assignment  of  the  original  mortgage  from  the  first 
to  the  second  mortgagee,  and  that  the  mortgage  interest 
never  was  in  the  pauper:  and  to  be  sure  if  that  interest  never 
wjere  in  the  pauper,  it  would  be  difficult  to  say  that  it  con- 
ferred a  settlement  on  him.  Then  it  was  said,  tnat  though  the 
mortgage  interest  did  pass  through  the  pauper,  it  was  merely 
the  mode  of  transferrins  a  copyhold  interest  from  one  person 
to  another,  and  that  this  interest  did  not  vest  in  the  pauper ; 
but  the  latter  part  of  the  proposition  is  not  true;  the  estate 
^d  not  pass  immediately  from  the  first  to  the  second  mort- 
gagee ;  there  was  an  interval,  though  a  short  one,  in  which' 
the  estate  was  vested  in  the  pauper,  and  he  conveyed  it  to  the 
second  mortgagee.  An  attempt  however  was  made  to  distinguish 
this  case  fVom  that  of  Rex  v.  Tedfordy  by  saying  that  there  the 
legal  estate  was  in  the  pauper  for  a  longer  period  than  in  the 
present  case,  but  that  cannot  furnish  any  real  ground  of  distinc- 
tion. If  this  had  been  a  freehold  estate,  every  judgment  signed 
against  the  pauper,  and  properly  docketed  would  have  attached 
on  this  estate ;  although  when  I  first  read  this  case,  I  hesitated 
whether  this  could  confer  a  settlement  on  the  pauper,  yet  on  con- 
sideration I  think  it  is  more  safe  to  support  tne  decision  of  Rex 
V.  Tedfordy  from  which  I  think  this  cannot  fairly  be  distinguished, 
and  which  has  been  adopted  in  subsequent  cases,  than  to  intro- 
duce nice  and  artificial  distinctions.  Therefore  the  order  of  ses- 
sions quashing  the  original  order  must  be  affirmed. 

Rex  V.  MaUingley   T.  27  Geo.S.      2T.R.\2.      2  BoHy  508.    Purdiart  for 
2  Not.  P.  L.  98.     Removal  from  MaUingley  to  HeckEeld.     The  ^dU  I78.6d. 
sessions  quashed  the  order,  subject  to  the  opinion  of  the  Court  *?  premise* 
of  K.B.  on  the  following  Case :  —  On  18th  June^  1769,  the  pauper  ^o'^dl  for 
came  to  Matiingley  wiUi  a  certificate  of  that  date  from  Heckfieldy  52I.  which  was 
and  continued  to  live  at  Matiingley  until  the  time  of  the  removal :  never  paid,  is 
Whflst  the  pauper  continued  so  to  reside,  and  previous  to  the  3d  »  purchase  only 
of  August y   1780,  he  contracted  with  John  Ironmonger  for  the  ^?v!^*'  ^' 
purchase  of  a  copyhold  tenement  at  Mattingleyy  which  had  been,         -^^  ^ 
previously  to  such  contract,  mortgaged  to  one  T.  Bailey  for  32/. 
which  money  was  unpaid  at  the  time  of  making  the  contract ; 
which  contract  was,  that  the  pauper  should  pay  39/.  17 s.  6d,  for 
the  said  tenement,  which  sum  was  inclusive  of  the  32/.  due  on 
the  said  mortgage,  and  the  pauper  paid  to  Ironmonger  7/.  17^.  6d. 
which,  with  32/.  to  be  paid  to  BaUeyy  made  the  aiSresaid  sum  of 
39/.  17«.  6c/.    On  the  3d  Augusty  1780,  the  pauper  was  admitted, 
to  the  said  premises  on  the  surrender  of  Ironmongery  subject  to  a 
mortgage  sunender  for  the  32/.  to  Bailey,  and  tne  pauper  afler- 
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wards  entered  into  possession  of  the  premises^  and  continued 
possessed  thereof  for  four  years,  during  which  he  paid  to  the  said 
Bailey  two  years*  interest,  which  was  all  the  interest  Bailejf  re- 
ceived after  the  purchase.     He  never  paid  off  the  said  mortgage 
money :  and  in  the  year,  1784,  he  delivered  up  the  possession  of 
the  said  premises  to  the  said  Bailey.  —  The  Court  said  the  onlj 
question  was,  Whether  the  purchase  made  by  the  pauper  was  m 
fact  of  the  value  of  30^.  bondjlde  paid?  It  is  not  even  pretended 
that  the  sum  of  SO/,  has  been  paia  at  all,  but  on  tlie  contrary  do 
more  than  7/.  17^<  6^^.,  for  the  pauper  only  purchased  the  interest 
of  the  mortgagor  subject  to  the  mortgage.     Now  the  estate  was 
mortgaged  for  32/.  therefore  the  mortgagor's  interest  subject  to 
that  was  only  7/.  ils>  6d.  which  was  the  whole  of  the  pauper's 
purchase.     The  estate  having  been  mortgaged  for  32/.  the  instant 
the  mortgagee  got  into  possession,  he  might  have  gained  a  set- 
tlement upon  it ;  if  so,  the  mortgagee  was  a  purchaser  for  32/. 
and  the  pauper  only  purchased  subject  to  that  charge ;  had  the 
purchase  money  been  bond  Jide  paid,  the  Court  would  not  have 
enquired  how  the  purchaser  came  by  the  money,  nor  whether  he 
mortgaged  the  estate  for  the  payment  of  it :    that  might  be  a 
question  of  fraud  for  the  consideration  of  the  sessions :  but  in 
order  to  constitute  a  purchase  within  9  Geo.  I.  the  sum  of  30^. 
must  not  only  be  paid  m  point  of  fact,  but  must  be  also  bona  pit 
paid.  —  Order  of  sessions  quashed. 
Where  thepau-       Rex  v.  Olneyy  E.  53  Geo.  3.    I  M.  &  S.  387-   Boit^  CaiU.  172. 
per  purchased  a  J  ^qI.  P.  L.  Add.  xliv.     The  sessions  for  the  county  of  Bud- 
inwsuage  for       ingham  discharged  an  order  for  the  removal  of  Richard  Mayes 
which  was  le-     ^^^^  Olneyy  in  tlie  said  county,  to  Earls  Barton^  in  the  county  oS 
cured  by  mort-    Northampton^  subject,  &c.  Case.  The  respondents  proved  the  pau- 
gage  of  themes-  per  settled  at  Earls  Barton  by  a  certificate,  dated  the  25th  of 
suage  to  the       j,jy  1788,  and  directed  to  the  parish  at  Olneuy  acknowledgii^ 
dtc'^Tu  Taf-     ^^^  ^^  ^®  ^^^"  *  legally  settled  mhabitant  of  the  parish  of  £«ftt 
tenirardsMid'     Barton.    In  order  to  shew  a  subsequent  settlement,  the  appellants 
the  messuage      proved  that  whilst  the  pauper  was  residing  in  the  parish  of  O/sey 
for  601.  to  an-     under  the  said  certificate,  in  or  about  &e  month  of  September 
other  who  paid    1800,  and  some  time  jjrior  to  the  execution  of  the  deed  of  feoff- 
the  401.  to  the     ^jg^t  hereinafter  mentioned,  he  agreed  with  one  Michad  Hinder 
anf '201.  to  the'  ^^^^  ^^'  ^^^  pauper,  would  purchase  a  messuage  belonging  to 
pauper,  and  Uie  Hinde,  situate  in  Olney,  at  the  sum  of  52/.,  if  Hinde  vouM 
pauper  quitted    allow  40/.,  part  of  the  said  52/.,  to  remain  upon  mortgage,  to 
the  me»uage      which  Hinde  consented  ;  and  in  pursuance  thereof,  by  a  d^  of 
days'aftCT^^       feofl&nent,  bearing  date  the  8th  of  October  1800,  Hinde,  in  con- 
payment  of  the   sideration  of  the  sum  of  52/.,  therein  mentioned  to  be  paid  by 
401.  to  the  ori-    the  pauper,  conveyed  to  him  (the  pauper)  in  fee  the  said  mei- 

suage ;  and  upon  the  deed  of  feoimient  there  was  indorsed  t 
receipt  for  the  consideration-money,  of  52/.,  but  in  fact  only  IS^ 
were  paid  to  Hinde,  and  the  remaining  sum  of  40/.  was  secured 
to  him  by  deed  of  mortgage,  bearing  date  the  9th  of  Odcbef 
1800,  by  which  the  pauper,  pursuant  to  the  agreemoit  before 
mentioned,  demised  the  said  messuage  to  Hinde,  for  a  term  ot 
1000  years,  in  consideration  of  die  sum  of  40/.  in  the  deed  of 
mortgage  mentioned  to  have  been  paid  by  Hinde  to  the  panp^« 
and  there  was  a  proviso  for  the  deed's  becoming  void  upon  psj* 
nient  by  the  pauper,  his  heirs,  executors,  or  administrators,  ^ 
Hinde,  his  executors,  administrators,  or  assigns,  of  the  sum  of 
40/.,  with  lawful  interest  upon  the  9th  of  ^p-// then  next  enwing* 
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The  feoffiaait  and  deed  of  mortage  were  both  executed  at  the  ^i^  ^  ^,«. 
^ame  time,  and  remained,  together  with  the  title-deeds,  in  tlie  chate  moneys 
custody  of  Hinde.    The  pauper  immediately  entered  into  pos*  borrowed  cf% 
session  of  the  messuage,  and  continued  to  reside  therein,  and  '"o^tfias^* 
paid  the  interest  upon  the  said  sum  of  .40/.  to  Hinde,  until  the 
execution  of  the  deeds  hereinafter  mentioned ;  but,  during  such 
time,  nerer  had  the  ability  to  pay  off  the  principal.     About  a 
month  before  the  12th  of  June  1812,  the  pauper  agreed  witli  one 
ThoMOi  Botodeti  to  sell  to  him  the  said  messuage,  in  consideration 
of  the  sum  of  60/.,  and  soon  afterwards  Bowden  paid  to  Hinde 
the  sum  of  40/.  in  discharge  of  his  mortgage,  and  m  part  of  his 
{B<nodcH*%)  purchaae-'money,  and  received  from  Hinde  the  title- 
deeds,  together  with  the  deeds  of  feoffment  and  mortgage,  which 
Hinde  had  never  delivered  up  to  the  pauper.     Afterwards  by 
indorsement  on  the  said  indenture  of  mortgage,  bearing  date 
the  l^h  of  June  1812,  Hinde^  in  consideration  of  40^  to  him 
therein  mentioned  to  be  paid  by  the  pauper,  assigned  the  term 
of  1000  years  to  the  pauper,  and  by  deeds  of  lease  and  release, 
dated  respectively  the  12th  and  13th  oi  June  1812,  the  pauper 
conveyed  the  messuage  to  Bowden  in  fee  for  the  consideration 
of  €0/.:  and  20/.  being  the  balance  of  the  purchase-money,  were 
then  paid  by  Bowden  to  the  pauper.    The  indorsement  and  in- 
dentures of  lease  and  release  were  all  executed  at  the  same  time* 
The  question  for  the  opinion  of  the  Court  is,  whether  the  pau- 
per gained  a  settlement  in  the  parish  of  Olneu  by  the  purcnase 
of  the  above  estate  and  residence  thereon  ?  In  support  of  the 
order  of  session  were  cited  Bex  v.  Tedford^  and  Bex  v.  CMailey* 
And  it  was  urged  that  althou^  in  Rex  v.  ChaOey  the  purchase 
money  was  paid  immediately,  and  in  the  present  case  not  until 
some  years  after  the  purchase,  still  when  ultimately  discharged 
on  June  12.  1812,  it  became  a  honifide  payinent  of  the  whole 
sum.    \Bayley  J.  observed  that  the  pauper  did  not  reside  forty 
days  after  that  time.]     Gro»e  J.  (Ld.  EUenborough  C.  J.  absenie,) 
The  question  is,  whether  this  was  a  purchase  for  the  sum  of  50L 
hon^fide  paid,  so  as  to  satisfy  the  stat.  9  Geo.  1.,  where  the  pur- 
chase was  contracted  for  upon  security  to  be  given  for  part  of 
the  purchase  money,  and  such  part  never  paid  by  the  purchaser* 
The  case  in  substance  states,  that  the  premises  were  mortgaged 
for  40/.  of  the  purchase-money,  and  that  that  money  was  not 
paid.    But  I  think  that  the  consideration  must  be  bon6Jide  jMid, 
at  the  time  oi  the  purchase  in  order  to  satisfy  the  statute.    Then 
it  is  clear  that  this  was  not  a  purchase  of  an  estate  for  SO/,  paid 
at  the  time:  the  consideration  money  having  remained  upon 
security.—  X«  BUtnc  J.  The  9  Geo.  1.  enacts,  that  no  person  snail 
gain  a  settlement  by  virtue  of  any  purchase  of  any  estate,  where- 
of the  consideration  doth  not  amount  to  SO/,  bond  fide  paid.    The 
question  arises  on  the  purchase.    The  purchase  monev  amounted 
to  52/.,  of  which  12/«  only  were  paid  at  the  time,  the  rest  was 
left  on  mortgage  to  the  vendor.    That  evidence  distinguishes  it 
from  the  cases  cited,  where  the  party  purchasing  paid  the  whole 
money  to  the  vendor,  by  borrowing  a  part  aliunde  so  that  there  he 
had  credit  to  borrow  of  others.  In  RexY.  Maltingle^t  (anle^  529.)  it 
was  held  where  the  purchaser  contracted  for  the  purchase  of  a 
copyhold  estate  for  Sd/.  which  was  mortgaged  for  32/.  and  paid 
only  72.  and  was  aibnitted  subject  to  the  mortgage,  that  it  was  not 
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a  purchase  for  30/.  bona  fide  paid,  so  as  to  t&ke  it  out  of  the  sta- 
tute. That  is  a  direct  authority  on  this  part  of  the  case.  But 
it  has  been  argued  upon  a  supposed  difference,  inasmuch  as  the 
purchase  money  was  ultimately  paid  in  the  subsequent  transaction 
with  Botvden,  But  how  does  that  stand  ?  All  that  was  done  by 
Botoden  when  he  became  the  purchaser  of  the  estate,  was  to  pay 
off  the  incumbrance  in  order  to  get  the  title-deeds  into  his  liands, 
which  had  never  passed  from  the  original  seller  into  the  hands 
of  the  pauper.  That  was  a  pa3rment  therefore  made  by  Btnodm 
for  his  own  benefit,  and  not  on  behalf  of  the  pauper.  Order  of 
sessions  quashed. 

Rex  V.  Scammonden,  M.  30  Geo.  3.    3  T.  R.  474..   2  Bo«,  510. 
2  Not.  P.  L.  95.  Removal  from  Scammonden  to  SoyUtnd  both  iu 
the  West  Riding  of  Yorkshire,      llie  sessions  discharged  the 
order,  subject  to  the  opinion  of  the  Court  on  the  following  Case: 
The  pauper  being  legally  settled  in  Sovlandf  made  an  agreement 
with  one  Harrison  for  the  purchase  of'^an  estate  in  Rishtoorth  for 
28/.  and  the  consideration  mentioned  in  the  deeds,  and  in  the 
receipt  indorsed,  was  28/.,  but  the  appellants  produced  parol  evi- 
dence to  prove,  that  before  the  deeds  were  executed  the  vendor 
declared  that  as  the  agreement  was  not  in  writing  he  was  not 
bound  W  it,  and  having  since  had  SO/,  offered  for  the  estate, 
he  wotild  not  take  less,  nor  would  he  execute  the  deeds  unless 
the  purchase-money  were  made  up  that  sum.       Upon  which 
the  pauper  advanced  1/.  I5s.  more,  which  with  &•  owing  from 
Harrison  to  the  pauper,  it  was  insisted  made  up  the  sum  of  2Gl. 
but  the  deeds  were  not  altered,  and  the  consideration  therein 
mentioned  was  left  according  to  the  original  agreement,  viz.  28^^ 
The  counsel  for  the  appellants  contended  that  this  was  a^ 
fide  purchase  for  30/.  —  But  the  Court  were  of  opinion  that  m 
parol  evidence  could  be  given  to  contradict  the  consideratioD 
mentioned  in  the  deeds.    Thfe  estate  purchased  was  the  estate 
of  Harrisons  wife  ;  and  in  the  deed  there  was  a  covenant  from 
Harrison  that  he  and  his  wife  would  levy  a  fine  luito  C.  BifUom- 
ley  in  fee,  of  the  premises,  et  the  cost  of  BottonUey  $  towards  the 
expence  of  which  fine  C.  Bottomley  left  in  the  hands  of  his  at- 
torney four  guineas.     The  pauper  resided  above  three  months 
upon   the  premises,  and  afterwards  sold  them  to  his  brother^ 
J.BvttonUey.    To  this  conveyance  Harrison  and  his  wife  ^rere 
parties ;  and  it  recited  Harrisons  covenant  to  the  former  deed 
to  levy  a  fine ;  but  as  such  a  fine  had  not  then  been  levied,  it 
was  agreed  that  instead  thereof,  Harrison  and  iiis  wife  should 
acknowledge  and  levy  a  fine  of  the  premises  tmto  Bottomk^  in 
fee,  which  was  in  H.  term  1787  levied  accordingly ;  part  of  the 
expetice  whereof  was  discharged  by  the  four  guineas  so  left  io 
the  hands  of  the  attorney  by  the  pauper,  and  Uie  other  part  wis 
paid  by  Bottomley.     And  the  sessions  being  of  opinion  that  the 
four  guineas  was  to  be  considered  as  part  of  the  consideratiofl 
under  the  act  of  parliament,  and  that  C.  Bottomley  by  soch  pur- 
chase gained  a  settlement  in  Rishnoorthf  dischargea  the  order.  " 
Ld.  Kenyon  C.  J.  said,  it  was  clear  that  the  party  might  prove 
•other  considerations  than  those  expressed  in  the  deed.    It  is  per* 
'mitted  in  all  cases  of  covenants  to  dtand  seised  to  uses.    And  m 
(a)  7  Brown*f  -FUnterv.  Gott,  {a)  where  the  considerations  mentioned  in  the  deed 
PtaiCMC8,70.  were  10,000/.  and  natural  love  and  affection^  the  lords  commis- 
sioners of  the  Great  Seal  directed  «n  issue  to  try,  whether  natural 
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love  and  affection  formed  any  part  of  the  consideration,  the 
estates  bein^  worth,  near  30,0001.  On  an  appeal  to  the  House 
o(  Lords  this  was  confirmed ;  and  the  jury  on  the  trial  of  the 
issue  finding  that  fuUural  love  and  affection  constituted  no  part  of 
the  consideration^  the  deed  was  afterwards  set  aside  by  the  Lord 
Chancellor.-— Order  of  sessions  confirmed. 

(A)  £)f  tt$i\«ntt  bp  a  mortgager. 

Rexv.  Stockland,  H.  15  Geo.  2.      2  Stra.  1162.      Burr.  S.  C.   Mortgagee  en- 
169.  2Bottj  505.  2  Nol.  P.L.  96.  John  Spiliery  the  pauper,  was  teringesaprin- 
a  mortgagee  of  a  term  for.  15/.^;   and  30^.  were  due  to  him  for  f^^^^^^ 
interest,  and  18/.  10*.  more  on  bond  and  simple  contract.     The  and^di^  * 
mortgagor  died.     Spiller  took  out  administration,  as  principal  ere-  sains  a  seuJe- 
ditor ;  entered  and  was  possessed :  and  so  continued,  till  removed  ment  thereby.  ; 
by  the  original  order.  —  By  the  Court :  Spiller  gained  a  settle- 
ment, as  a  purchaser  for  a  consideration  of  more  than  30/.  bona. 
fide  paid. . 

(r.)  ^ottep  iatir  our  on  tXyt  premisfesi. 

^^x  V.  Dunchurch,  H.  6  Geo.  3.     Burr.   S.  C.  553.     I  Blac.  Laying  out 
Rep.  596.      2  Bottj  506.      2  Nol.  P.  L,  94.      Edward   Tansur,  money  after- 
a  certificate  man  from  Dunchurchy  together  with   his  wife  Eli-  ^•'*»  "Po"  • 
zabethy  were  joint  purchasers  of  a  house,  yard,  and  garden  at  301^,^  not  ^ 
South  Kiltvorthy  ana  paid  for  the  purchase  thereof  19/.  and  up-  gain  a  settle- 
wards.     He  laid  out  about  15/,  more  in  repairs,  and- built  a. new   ment,  eren 
shop  on  part  of  the  premises  ;  and  was  taxed  afVer  the  rate  of  a  tJ'owgh  the. 
tenement  of  30/.  value,  and  resided  in  the  same  till  his  deaths  ^t"m  th^  '*'^- 
After  his  death,  his  widow  the  pauper,  Elizabethy   continued  in  tionofadiop.' 
possession  for  ten  months  and  more ;  afterwards  sold  part  of  the 
premises  for  .upwards  of  30/.  and  reserved  part  to  herself;  but 
removing  out  of  the  same  into  another  house  in  the  same  parish, 
and  becoming  actually  chargeable,  she  was  removed   by  order 
of  two  justices  to  Dunchurch  which  gave  the  certificate,  and  the 
sessions  confirmed   that  order.      It  was  moved  to  quash  these 
orders ;  for  that,  the  pauper  on  this  state  of  the  case  bad  gained  a 
settlement  at  South  Kilwort/i.  —  By  the  Court :  The  whole  ques- 
tion is,  whether  this  woman  was  a  bonajlde  purchaser  of  an  estate 
of  30/.  value  ?  She  cannot  be  presumed  to  have  come  to  it  by 
descent,  or  executorship,  or  any  such  like  act  of  law,  because 
the  contrary,  appears.     She  and   her  husband  were  Joint  pur- 
chasers.   They  took  jointly  and  by  entirety,  and  not  by  moieties. 
^  so,  she  can  only  stand  in  the  same  situation  as  her  husband 
^d;  which  is  that  of  a  purchaser.     And  as  to  the  value,  the  act 
t^es  it  according  to  the  purchase-money  actually  paid  ;  and  no 
money  aflerwards  laid  out,  can  make  the  prior  purchase   of  a 
^eater  value  than  it  really  was  at  the  time  of  making  it.    Tliere- 
tore  she  gained  no  settlement  by  this  purchase.     And  the  orders 
were  confirmed. 

^*  Cgat  Be  toill  mt  mtta^mlp  ht  amlthy  tgougg  fie 
map  not  be  remotieable  from  ]^i0  otott« 

Rex  v.  Aythorp  Rooding,    M.  30  Geo.  2.     Burr.  S.  C.  412.  Awoiiiaa.4»- 
2  Bott,  465.    2  Nol.  P.  L.  58.  70.  143.     miliam  Gates,  husband  "^^t*^** 

A  from  ner  nosi- 
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jicsiilenos  on  an  of  the  pauper,  Susannah  Qates^  being  settled  at  Wlnte  Roodingf 
estate  of  the  went  aiTav  and  left  his  wife  and  children.  Wherenpon  she 
jmuper^aovmt  ^^^  jjg,.  ^Jjiidren  went  and  lived  for  the  space  of  forty  days, 
Sr^'lfe-  without  her  husband,  in  a  copyhold  tenement  of  her  husband's  si 
^ment.  "  Ayihorp  Roodine,    Two  justices  remove  her  to  Whiie  Hooding, 

band's  estate,  08  the  place  of  her  husband's  settlement*  Hie  sessions,  upon 
though  he  be  appeal,  quash  that  order.  It  was  moved  to  quash  the  order  of 
vunaway.  sessions.  —  By  the  Court:  There  doth  not  appear  any  dissent  of 

her  husband  nrom  her  going  there,  and  therefore  it  is  rather  to  be 
presumed  that  she  went  with  his  consent*  The  husband's  settle- 
ment remains  as  it  was,  but  nevertheless  the  wife  was  not  remove- 
able  from  his  estate.  It  is  one  thing  to  say,  that  a  person  may  not 
be  removed ;  and  another,  that  such  peison  doth  not  gain  a  Kttle- 
ment.  The  husband  himself  would  not  have  been  removeable 
from  his  own  if  be  had  gone  thither.  A  man's  right  to  rende 
upon  his  own  estate  is  founded  on  Magna  Charta,  which  says  that 
a  man  shall  not  be  disseised  of  his  freehold.  A  wife  hath  a 
natural  right  to  go  and  reside  upon  her  husband's  estate.  If  ahe 
had  gone  against  her  husband's  consent,  it  would  have  made  an 
alteration.  —  And  the  Court  were  unanimous,  that  the  justices 
could  not  remove  her  from  her  husband's  property. 
Nor  from  a  Rex  v.  Leeds^  E.  4  Geo*  S.      Burr,  S.  C.  524<.      1  Bloc,  Rip* 

kasebold  tene-    406*    2  Bo«,  468.     2  iVo/.  P.  X.  143.     Joseph   Hotoe,  husband 
hl!3l^»'**        of  Anne  Hotve  the  pauper,  took  a  tenement  of  10/.  a-year  at 
"*^*'*^  "■  Blackfordby,  and  resided  there  above  forty  days.     Afterwards  be 

took  a  tenement  at  Leeds  of  above  10/.  a-year,  and  went  and  re- 
sided there  for  above  forty  days,  leaving  his  wifb  at  Blackfbrdh^* 
Then  he  returned  to  Blackfordby,  and  stayed  with  his  wne  there 
twenty-seven  da^s*  And  on  his  leaving  her,  and  going  away  to 
Leeds,  two  justices  remove  her  fi'om  Blackfordbi/  to  Leeds,  as  to 
her  place  of  settlement.  Order  confirmea  bv  the  sessicMis.  It 
was  agreed,  that  her  settlement  must  follow  tnat  of  her  husband: 
but  the  Court  were  of  opinion,  that  the  justices  had  no  power  to 
remove  her  from  Blachfordhy,  whilst  her  husband's  interest  there 
subsisted.  The  husband  himself  could  not  have  been  removed 
iVom  his  own  tenement  at  Blackfordby,  the  lease  whereof  was  un- 
expired. And  if  they  could  not  have  removed  the  man  himself 
from  his  own,  it  follows,  that  they  could  not  remove  his  wife  so 
long  as  it  remained  his.  Both  orders  quashed. 
Noi  eten  if  the  Rex  v.  Martleu,  JS.  44  Gfo.  3.  5  East,  40.  2  Bott,  501.  2  AV. 
paqperbe  actu-  P.  Z,  143.  In  tnis  case  the  point  in  discussion  was,  whether  a 
ally  chargeable,  pauper  residing  on  an  estate,  granted  to  him  for  three  lives,  in 

consideration  of  two  guineas  fine,  and  Is,  rent,  could  be  ronoved 

from  the  parish  where  such  dwelling  was  situated,  thouffh  he 

were  actually  chargeable?  It  was  determined  that  he  could  not; 

and  the  orders  of  sessions  and  of  the  justices  were  both  quashed 

It  seems,  however,  that  he  cannot  gain  a  settlement  by  forty  days' 

residence  as  on  his  own  estate  under  the  stat.  9  Geo.  1.  c.  7. ;  the 

consideration  being  under  SO/.     (See  this  case  more  in  detail^ 

artte,  p.  526.) 

Failier  deriaed        Rex  V.  Holm  East  Waver  Quarter.     T.  52  Geo.  3.    16  Easi, 

•<•»«?>«»*  P«'-  127.  Bott,  Cont.  171.    2  Nol.  P.  L.  81.     Removal  of  Janf  An- 

2^  aS'  f^^on,  single  woman,  and  her  child  Mary  Anderson,  aged  fi^« 

fat  triMi  u>  ~       y^^^*  ^^^^  Holm  E.  W.   Quarter,  in  the  parish  of  Hdm  Cvl- 

iwfoliDftvm     ^^^^9  ^  the  parish  of  Aidon,  both  in  Cumberland:  confirmed  by 
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the  sessions  as  to  the  child,  but  quashed  as  to  the  mother.  —  Case :  Certificate  per- 
Jane  Anderson,  being  previously  settled  in  Aicton,  resided  with  her  ««»• 
father  Daniel  Anderson,  who  was  also  settled  in  the  same  parish  during  hb  ^ 
upon  an  estate  in  the  removant  township,  which  he  had  pur-  ^"g^^""*'  '*^^» 
chased  for  less  than  30/.  and  continued  to  reside  with  him  there  ^^  ren^^aftcr 
till  bis  death.     The  father  died,  leaving  a  will  by  which  he  de-  dccluctiug  ex- 
vised  this  estate,  consisting  of  a  cottage  and  land,  imder  the  peaces:  held 
annual  value  of  10/.,  to  a  trustee,  in  trust  after  his  death,  to  let  that  by  f«ty 
the  same  to  farm  during  the  natural  life  of  his   daughter,  J.  A.,  J^^^JJ^b    ** 
the  pauper,  and  to  pay  her  rents  thereof  (after  deducting  the  ex-  permission  of 
penses)  during  her  life ;  and  after  her  death  to  and  for  the  use  the  trustee, 
of  his  right  heirs.  — Tlie  pauper  «/.  A.  continued  to  reside  upon  she  gained  a 
the  premises  for  more  than  forty  days  after  the  death  of  her  fa-  «ttleinent. 
ther  in  the  removant  township,  the  trustee  never  having  inter- 
fered. —  The  question  was,  whether  Jane  Anderson  had  such  an 
estate  in  the  premises  as  to  gain  a  settlement  by  her  residence 
thereon  for  more  than  forty  days  after  her  father's  death  ?    In  fa- 
vour of  the  settlement  Rex  v.  Offckurck  was  cited,  as  shewing  that 
an  equitable  title  was  sufficient;  to  this  the  Court  agreed.  Contra,  it 
was  argued  that  here  the  pauper  only  occupied  as  tenant  to  the 
trustee  of  a  tenement  unaer  the  annual  value  of  lOi^.,  and  that 
the  cases  of  Rex  v.  Offchurch,  Cold  Ashton,  and  Horsley,  only  de- 
cided that  when  a  party  has  an  exclusive  right  to  enforce  the  con- 
veyance to  him  of  the  legal  title,  such  a  right  coupled  with  the 
occupation  of  the  property  is  sufficient  to  confer  a  settlement.  — 
Ld.  EUenhorough  C.  J.     This  species  of  settlement  does  not  de- 
pend upon  any  term  in  a  statute,  but  is  an  excepted  case  in  the 
law,  standing  upon  the  rule,  that  a  man  shall  not  be  removed 
from  his  own  while  his  trustee  permits  him   to  occupy  it,  and 
from  which  nobody  else  had  a  right  to  remove  him.    Here  the 
pauper  did  not  reside  in  the  character  of  a  tenant :  and  whether 
the  estate  here  were  legal  or  equitable,  it  was  still  the  pauper's 
own,  and  she  could  not  be  removed  from  it  by  an  order  of  jus-^ 
tices.   Orders  confirmed. 

4..  $oto  far  a  certificate  i^ttmn  dj^all  gain  a  fettle* 
mettt  bp  an  estate  of  gi0  oton,  nottoitg^tannins 
tge  9tMxtt  of  ^e  9  <§•  iO  W.  3.  c.  11. 

Burclear  v,  Eastrtjoodhay,    E.  5  Geo.  1.     Sett.  Sf  Rem.  121.  A  certificate 
1  Stra.  163.    Burr.  S.  C.  221.  2  Bott,  525.  2  Not.  P.L.  169-  P«|:«»™y 
Abraham  Hacket  comes  with  a  certificate  into  the  parish  of  East*  *""t*5**"e^d- 
taoodhay,  and  afterwards  marries  one  Sarah  Smith.     Her  father  i]^g"on  his  own 
surrenders  to  her  a  copyhold  estate  of  20^.  a-year,  and  so  the  estate  where  it 
husband  had  it  in  her  right.  —  By  the  Court:   The  man  has  comes  to  him 
gained  a  settlement  in  Eastvooodhay  ;  for  a  man  cannot  be  turned  by  act  of  law; 
out  of  his  own,  be  it  never  so  small.  —  And  by  Fortescue  J.  ^,'J^7e. 
The  party  here  could  not  be  removed :  And  not  removable,  and 
gaining  a  settlement,  are  the  same  thing.    Then  it  was  objected, 
that  the  person  being  a  certificate  person,  he  gains  no  settlement, 
unless  h^  rents  a  tenement  of  lOl.  a-year,  or  exerciseth  an  an- 
nual office ;  and  that  statute  being  an  explanatory  act,  is  not  it- 
self to  be  explained,  and  consequently  cannot  be  taken  farther 
than  the  woixls.  —  But  by  the  Court :  This  is  not  an  explanatory 
^t  but  a  new  law,  and  must  therefore  receive  a  liberal  construe- 
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Certificate pcT'     tioiu     The  exceptions  ia  the  statute  prove  this  case,  being  a  case 
^'^  more  reasonable  than  either  that  are  there  mentioned ;  and  the 

Sarliament  never  intended  to  put  a  certificate  roan  in  a  worse  cod- 
ition  than  another  person. 
{^Note.  —  Where  it  is  said  all  along  throughout  this  course  of 
settlements,  that  a  person  not  removeable  for  forty  days  thereby 
gains  a  settlement ;  this  is  to  be  understood  with  respect  to  the 
particular  insti^nce  only  then  spoken  of:  for  it  is  by  no  means  uni- 
versally  true,  that  every  person   who  resides  £brty  days  unre- 
moveable  doth  become  Uiereby  legally  settied.     A  servant  not 
removeable  for  forty  days,  gains  no  settlement  unless  he  serves 
out  his  year  :  a  bastard,  with  its  mother  for  nurture  for  forty  days» 
doth  not  thereby  acquire  any  new  settlement :.  So  a  mi/e  residmg 
upon  the  husband*s  estate ;  So  a  certificate  person,  or  one  residing 
on  dt purchase  under  the  value  qfSOl*,and  not  actually  chargeable^ 
though  they  are  irremoveable,  yet  by  such  residence  they  ac- 
quire no  settlement.] 
&>.  »^^«  P?'".         Ivinghoev.  Stonebridge,  H.  6Geo.  1  Stra.  266-  2BoU,5^.  2AU 
?*renti»  iml*    ^'  ^'  ^  ^^^'     ^  certificate  man  made  a  purchase  in  Stonebrid^, 
denTeawttle-^    and  his  apprentice  lived  with  him  for  above  forty  days  upon  toe 
ment  from  him.   purchased  estate  there.  —  And  by  the  Court:    The  apprentice 

thereby  gained  a  settiement ;  for  when  a  certificate  man  maketha 
purchase,  he  immediately  ceaseth  to  be  there  in  nature  of  a  certi* 
ficate  man,  and  becomes  a  settled  inhabitant,  and  consequently 
his  apprentice  with  him. 
So,  where  the  Rex  v.  Sianfield,  E.  16  Geo.  2.     1  Sess.  Ca.  316.    Burr.  S.  C. 

P'^«rt^  r'"  ^^-  ^  ^^^^'  ^^^-  ^  ^^^'  ^'  ^-  ^-  ^-  ^^  ^  ^^^^  descends  to 
holdTsml  d^  *  certifiicate  person,  it  gains  him  a  settlement,  because  it  is  by 
scends  to  a  cer«  operation  of  law^  and  not  by  any  act  of  his  own ;  and  as  the 
tificaied  per-  Statute  hath  been  laid  open  in  cases  of  descents,  it  ought  to  be  so 
■on*  in  cases  of  purchases..^——  And  by  Lee  C.  J.  the  statute  of  the 

8  &  9  ^.  3.  hath  received  a  liberal  construction  ;  and.hathl>een  held 
to  gain  a  settlement,  both  in  descents  and  devises,  and  purchases. 
On  the  IS  &  H  C  2.  the  construction  has  been,  that  let  the  value 
be  what  it  will,  a  person  cannot  be  removed  from  his  own ;  and  ii 
seems  to  be  the  same  upon  the  certificate  act ;  for  if  he  is  not  re* 
moveable  within  the  13  &  14  C  2.  he  is  not  removable  on  the 
certificate  act. 

Note  —  The  property  here  purchased  was  a  leaseliold  estate. 
Rex  V.  Deddingtotij  T.  16  Geo.  2.  2  Stra.  1193.  Burr.  S.  C 
220.  2  Bott,  528.  2  AW.  P.  L.  168.  A  certificate  man  pur- 
chased a  house  for  42/.,  lived  in  it  many  years,  then  sola  it, 
and  becoming  chargeable  was  sent  back.  It  was  insisted,  that 
the  9  &  10  IV.3.  c.ll»  saying,  a  certificate  man  shall  gain  a  stitU- 
ment  by  no  act  tchaisoever,  unless  the  taking  10/.  a-year,  or  serving 
an  annual  office,  this  man,  notwithstanding  the  pui^chase,  miffht  be 
sent  back  ;  and  it  was  said  to  differ  from  the  case  o€  Buraearf. 
Easttvoodhay,  where  the  surrender  of  a  copyhold  to  the  certificate 
mari's  wife  was  held  to  gain  him  a  settlement ;  because  there  it 
was  not  his  own  act  (as  this  purchase  is)  but  it  came  to  him  by 
operation  of  the  law.  —  But  the  Court  did  not  think  this  a  suffi- 
cient distinction,  and  said  a  purchase  was  in  its  nature  an  accepted 
case :  and  his  selling  it  afterwards  made  no  alteration. 
A  settlement  Rex  v.  Cold  Ashton,  H.  31  Geo.  2.    Burr.  S.  C.  444.     2  Bctti 

mayb^ned  530.  2  AW.  P.  JL.  61.  In  July  1725.  Danid  Harrison  and 
»y  a  certmcatea   j^^^^  i^-^  ^jj.^.^  ^^^    miiiam  tlicir  ^n,  went  witii  a  certificate 
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from  Woodchesier  to  Ccld  Ashton*  They  all  lived  in  the  parish  CertUieaieper^ 
of  Cold  Ashton  from  July  1725,  till  about  Christmas  1728,  at  son 
which  time  William  Fido  the  father  of  the  said  Maru  died  iiites-  penon,  who  hM 
late,  leaving  the  said  Mary  his  daughter  and  five  other  children,  ^^d  twenty 
and  being  at  the  time  of  his  death  possessed  of  and  entitled  to  a  ^5*"*  ""'^ 
tenement  and  two  acres  and  a  half  of  land,  of  the  yearly  value  of  ^^^"^' 
6/.  17«.  in  Cold  Ashton^  for  the  remainder  of  a  term  of'^82  years, 
determinable  on  the  death  of  himself  and  the  said  Man/  his 
daughter.  Upon  the  death  of  JVilliam  Fidoy  Daniel  Harrison, 
and  Mary  his  wife,  and  William  their  son,  who  was  then  about 
five  years  old,  entered  upon  and  took  possession  of  the  said  tene- 
ment and  land,  and  Daniel  Harrison  and  Mary  his  wife  have 
lived  in  and  occupied  the  same  ever  since,  till  the  removal  by  the 
order  now  appealed  against.  But  no  administration  of  the  goods 
or  personal  effects  of  William  Fido  was  ever  granted  to  the  said 
Daniel  Harrison  and  Mary  his  wife,  or  either  of  them,  or  to  any 
other  person.  William  Harrison  lived  with  his  parents  Daniel 
and  Mary  Harrison  in  tlie  said  tenement  till  about  1748,  when 
he  married  the  pauper  Mary  (by  whom  he  had  the  four  children 
removed) ;  and  afler  his  marriage^  he  and  his  wife  Mary  lived  in 
the  parish  of  Cold  Askton  separate  and  apart  from  the  said  Daniel 
Harrison^  until  the  time  of  the  death  of^  the  said  WiUiamy  which 
was  in  the  year  1755.  Mary  the  widow  of  William  Harrison^ 
and  her  four  children,  having,  afler  the  death  of  the  said  William, 
become  actually  chargeable  to  the  parish  of  Cold  Ashtony  were 
removed  by  order  of  two  justices  to  Woodchesier  which  had 
granted  the  certificate.  Upon  appeal,  the  sessions  quashed  the 
order,  and  stated  the  above  case ;  which  being  removed  by  cer- 
iiorariy  it  was  moved  that  the  order  of  sessions  might  be  auashed. 
There  were  two  questions :  1.  Whether  Daniel  Hamson  the 
&ther  acquired  any  settlement  different  from  that  to  which  he 
was  entitled  by  the  certificate  ?  2.  Whether  if  so,  the  son  gained, 
a  derivative  one  ?  —  Ld.  Mansfield  C.  J.  As  to  the  first  question, 
the  case  of  a  certificate  man's  gaining  a  settlement  by  residing  on 
his  own  estate,  is  precisely  the  same  as  that  of  a  common  person 
not  under  a  certificate,  and  arises  by  construction  :  for  it  is  not 
within  the  words  of  the  9  &  10  fT.  3.  c.  11.  which  speaks  only  of 
serving  an  annual  office,  and  renting  lOl.  a-year.  But  residing  on  a 
man's  own  estate  was  considered  as  a  stronger  case  than  the  casual 
property  acquired  by  renting,  because  he  has  a  settlement  on  the 
statute  of  the  13  &  14*  C.  2.  not  by  the  words,  but  on  the  princi- 
ple that  he  cannot  be  removed.  This  construction  being  made 
upon  the  reason,  gives  a  greater  latitude  to  the  principle  on 
which  the  construction  is  founded ;  and  therefore  a  roan  who  re- 
sides on  his  own  estate,  though  of  ever  so  small  a  value,  is  irre- 
moveable :  And  this  holds  equally  in  the  case  of  a  certificate  per- 
son, who  gains  a  settlement,  if,  afler  he  comes  in  by  certificate, 
he  is  under  such  circumstances  as  by  his  property  he  cannot  be 
removed.  Whether  in  this  case  Daniel  Harrison  had  such  a 
property  in  this  leasehold  estate  when  he  first  entered  upon  it,  is 
a  (question  that  need  not  now  be  determined.  What  I  ground  my 
opmion  upon  is,  that  he  has  acquired  by  the  length  of  possession 
such  a  right  as  he  was  not  removeabLe  from.  For  the  statute  of 
limitations  doth  not  operate  by  way  of  barring  the  remedy  only, 
but  it  gives  a.  right.  He  may  bring  an  ejectment  afler  20  years*' 
possession ;  and  no   person  could  have  recovered  against   him, 
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the  case  of  landlord  and  tenant ;   for  there,  the  possession  of  the 
tcnaift  is  that  of  the  landlord.   .  This  possession  gives  a  title  from 
which  the  parish  officers  could  not  remove  him,  nor  the  next  of 
kin.  In  the  case  cited,  Rex  v.  Widtoorthyy  antcy  498.  they  had  been 
satisfied  their  shares ;  and  here,  if  they  have  not  controverted  it 
for  such  a  length  of  time,  it  is  to  be  supposed  they  have  given  up 
that  right.     If  the  case  had  turned  on  the  general  question, 
whether  the  next  of  kin  gains  a  settlement  without  administra- 
tion, I  should  have  desired  time  to  consider  of  it,  and  the  cases 
cited.     There  is  a  material  difference  between  the  party's  being 
sole  next  of  kin,  and  where  in  common  with  others  as  in  this 
case ;  for  where  one  is  the  sole  next  of  kin,  he  has  the  undoubted 
right  to  administration.     In  general,  it  is  of  more  consequence, 
that  the  law  with  regard  to  the  poor's  settlements  should  be  cer- 
tain, than  what  the  determination  is  as  to  the  particular  case  in 
question.     As  to  the  second  point,  of  a  derivative  settlement  to 
the  son ;  —  the  word  emancipatiofi  is  a  loose  term  in  our  law, 
especially  in  the  matter  of  settlements,  and  it  is  used  in  the  boob 
without  affixing  any  precise  idea.    Indeed,  it  is  a  term  borrowed 
from  another  law,  and  not  properly  applicable  to  ours.    The  rale 
I  take  to  be  this  :  Children  are  entitled  to  the  settlement  of  their 
tather,  till  they  have  acquired  another.     As  to  the  distinction 
made  at  the  bar,  that  the  son  shall  not  derive  a  new  settlement 
from  his  father,  because  it  was  acouired  by  the  father  himself 
after  the  son  had  lefl  him ;  this  might  be  material  were  the  fact 
so,  but  it  is  not  stated  here  to  say  that  was  the  case,  or  ^t  he 
left  his  father  so  as  to  change  his  derivative  settlement.    It  i$ 
stated,  that  he  lived  twenty  years  with  his  father  in  this  tenement, 
or  at  least  very  near  it,    and  we  cannot  intend  that  he  did  not.  — 
Mr.  J.  Denisqn  was  of  the  same  opinion.     (Mr.  J.  Foster  absent). 
—  Mr.  J.  IVilmot :  As  to  the  father,  I  do  not  think  it  material  to 
say  any  thing  about  the  administration.    Had  the  case  turned 
upon  that,  it  would  have  deserved  consideration.    If  it  be  a  mat- 
ter already  settled,  I  shall  be  for  adhering  to  the  rule  (start 
decisis)^  which  is  a  right  rule,  and  more  especially  in  the  poor 
law.  —  Possession  by  Mrrong  gives  a  title  upon  an  ejectment 
against  the  legal  owner.    Here  is  a  legal  tide,  without  administra- 
tion:  After  such  a  length  of  possession,  one  would  be  inclined  to 
presume  as  much  as  possible.    Now  here  it  is  possible  that  Donvi 
Harrison  and  his  wife  might  have  some  grant  or  assignment  from 
WiUiam  Fido  in  his  lifetime ;   or  some  other  regular  and  rightful 
title  to  the  possession  which  they  took  of  this  tenement.    So  that 
their  possession  might  possibly  have  been  a  rightful  one.— It 
would  be  too  nice  to  be  computing  days,  to  see  whether  the  son 
was  with  his  father  a  day  over  or  under  twenty  years.    And  the 
order  of  sessions  was  affirmed. 
So  where  en  Rex  v.   Shenstone,  M.  82  Geo.  2.     Burr.  S.  C.  468.    2  BotU 

estate  is  demed  457^  g  Nol.  60.  68. 169.     The  wife  of  Isaac  Green,  a  certificate 
irJ^Sceui        ™*°»  ^*^  ^  ^^^^^  devised  to  her  for  life  by  her  father ;  upon 

which  she  and  her  husband  entered,  and  lived  thereupon  for  above 
six  months.  —  By  th&  Court :  Isaac  hereby  gained  a  settlement, 
notwithstanding  the  certificate. 

Rex  V.  Wivdingham,  T.  21  Geo.  S.  Doug.  767.  CaU.  121; 
2  Boity  476.  2  Nol.  P.  L.  79-  Robert  Btttanyy  late  husband 
of  the  pauper  MaryBittani/,  came  with  a  certificate  from  Haden- 
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ham  to  Wivdinghamf  where  one  Elizaheth  BUtany  by  her  wUl  In  vfhat  place 
devised  her  estate  at  Wivdingham  to  trustees  to  be  sold,  and  the  ^^  residence 
money  arising  from  the  sale  thereof  to  be  divided  between  the  ^^^  ^' 
said  Rohert  Dittany  and  three  daughters  of  WiUiam  Bittany* 
Thej  all  agreed  amgng  themselves,  that  Robert  should  have  the 
real  estate,  and  the  Uiree  daughters  of  WiUiam  the  personalty 
amongst  them,  whereupon  the  trustees  conveyed  the  said  real 
estate  to  Robert;  who  entered  and  resided  thereupon  several 
years*    The  question  was,  whether  this  residence  of  Robert  was 
such  a  residence  upon  bia  own  property  as  would  discharge  the 
certificate,  and  gain  a  settlement.    It  was  admitted,  that  resi- 
dence on  an  estate  in  which  a  man  has  only  an  equitable  interest 
is  sufficient ;  but  it  was  insisted,  that  Robert  had  taken  no  interest 
of  any  kind  in  the  lands  by  the  will,  neither  legal  nor  equitable. 
He  had  only  a  right  to  call  upon  the  trustees  to  sell  the  estate, 
and  distribute  the  money  arising  from  the  sale.    On  the  other 
hand  it  was  argued,  that  Robert  had  clearly  an  equitable  title 
under  the  will ;  all  die  parties  had  aereed  that  the  trustees  should 
not  sell ;  and  that  it  was  clearly  s^tUed,  that  a  residence  on  one's 
own  estate,  coming  either  by  descent  or  devise,  whether  the  legal 
interest  be  coupled  with  the  equitable  or  not,  and  whatever  the 
value  is,  will  gain  a  settlement,  and  discharge  a  certificate.  —  Ld. 
ManffieldC.  J.  mentioned  the  case  of  Roper  v.  Raddyffcy  to  shew  9  ^i^  jgy, 
that  a  devisee  of  the  surplus  arising  from  the  sale  of  lands  after  pay-  1 8 1 . 
meat  of  debts  and  legacies,  has  an  equitable  interest  in  the  lands 
themselves,  it  being  in  his  option  to  pay  the  debts  and  legacies, 
and  keep  the  land. —  WiUes  J.  said,  the  same  question  in  this  case 
had  occurred  in  the  case  oi  R*  v.  Nailand  (a),  which  was  referred  (a)  A,ue, 
to  Mr.  J.  Gould  on  the  circuit,  who  decided  diat  a  settlement  was  p.  503. 
gained ;  and  that  his  opinion  had  been  afterwards  recognised  by 
the  Court.     And  in  the  present  case,  the  Court  were  unanimous,  ' 

that  Robert  hereby  vacated  the  certificate,  and  consequently 
gained  a  settlement. 

5.  ^otp  far  xe^Umm  ufon  a  mm'0  oton  mMt  its 
mti&0avp  to  gain  him  a  mtltmtm. 

Rydip  v.  Harrotvy  H.  BW.S.  2  Salk,  524.  2 Bott, 513.   2 Nol.  Residence 
58. 62.  —  By  Holt  C.  J.    Having  land  in  a  parish  will  not  make  necessary, 
a  settlement,  but  living  in  a  parish  where  one  has  land,  will  gain 
a  settlement  without  notice ;  for  tlie  act  never  meant  to  banish 
men  from  the  enjoyment  of  their  own  lands. 

Wookev  V.  Hinton  Bletoet,  M.  8  Geo.  1.  1  Stra.  476.  2  Bott, 
513.  2  NoL  P.  L.  99.  A  person  settled  at  Hinton  Blexvet  had 
an  estate  descended  to  him  in  Wookey  ;  whereupon  the  justices 
send  him  thither  as  to  the  place  of  his  last  settlement.  —  But  by 
the  Court :  The  order  must  be  quaslied ;  for  it  is  no  settlement 
nor  inhabitation,  though  if  he  should  go  thither  he  could  not  be 
removed :  it  may  be  a  great  injury  to  send  him  away  from  a  good 
trade  at  Hinton  Bletoety  to  perhaps  half  an  acre  of  land,  wherein 
he  has  but  a  term. 

Berkhamstead  v.  St.  Mary^  North^Churchy  E.  8  Geo.  2.  2  Sess. 
Ca.  182.  2Botty25.  2  NoL  P.  L.  14:3.  The  husband  ran  away,  and 
it  was  not  known  whether  he  was  alive  or  dead ;  in  the  mean  time 
the  wife  had  a  house  devised  to  her  in  Nurth^Ckurch^  and  she  and 
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her  children  went  to  live  there.  The  question  was,  whether  by  con* 
tinuing  therein  forty  days,  they  gained  a  settlement  ?  The  Court 
seemed  to  be  of  opinion,  since  it  was  not  known  that  the  husband 
was  dead,  he  must  be  supposed  to  be  alive,  and  in  that  case  that 
the  wife  could  not  gain  a  settlement  for  herself  r  but  must  follow 
the  husband's  settlement ;  and  that  the  husband  having  not  resided 
forty  days  at  North- Churchy  in  the  said  house  unremoveable,  he 
had  gained  no  settlement  tliere. 

Rex  v.  West  Sheffbrd,  M.  25  Geo.  2;  Burr.  S.  C.  307. 
2  BoUy  515.  2  Not.  P.  L.  3.  99-  John  Bird  came  into  Wat 
Sheffbrd  with  a  certificate  from  Bat/don.  During  his  stay  at  Weit 
Shdford,  he  became  beneficially  entitled  to  a  leasehold  estate  of 
14/r  a-year  there,  determinable  upon  his  own  life*.  Upon  whick 
he  entered  on  November  17th,  and  continued  in  possession  till  the 
15th  of  December  following,  being  28  days  only,  when  he  died.— 
By  the  Court :  In  all  cases,  whether  of  ownership  of  land,  or 
renting  10/.  a-year,  a  residence  of  forty  days  is  necessary.  And 
the  case  of  Mursley  v.  Grandborough  was  cited  as  a  case  m  point  ,- 
in  which  it  was  holden  by  the  Court,  that  any  person  who  has  an 
estate  of  his  own,  either  freehold,  copyhold,  or  a  beneficial  term 
for  years,  by  act  of  law  (as  by  descent,  marriage,  executorship, 
or  administration)  may  dwell  upon  it  as  his  own,  and  he  is  no( 
removeable  ;  and  will  gain  a  settlement  if  he  continue  forty  days, 
though  under  10/.  a-year.  But  he  must  abide  forty  days.  And 
neither  he  nor  his  can  be  removed  to  it  from  any  other  place, 
unless  he  shall  have  resided  forty  days. 

But  residence  upon  the  same  estate  is  not  necessary,  provided 
the  residence  be  within  the  parish.  As  in  the  case  of  K&rv. 
Sainton,  H.  12  Geo.  2.  2  Sess.  Ca.  150.  19  Vin.  Abr.  374. 
Burr.  S.  C.  125.  2  Bottj  513.  2  Not.  P.  L.  100.  A  person  who 
lived  with  his  family  at  Samion,  having  an  estate  at  S^dburyj  which 
the  tenant  gave  up,  went  thither  and  lodged  in  an  alehouse  as  a 
guest,  without  having  any  certain  room  there,  and  staid  from  So- 
vember  till  April j  but  sometimes  went  to  Sototon,  where  his  children 
and  family  were,  and  to  other  places  as  his  occasions  required,  pos- 
sessed and  managed  his  estate,  by  repairing  fences,  hoeing  tur- 
nips, and  the  like.  The  question  was,  Wliether  such  inhabiting, 
and  not  upon  the  estate,  would  gain  a  settlement?  And  the 
Court  were  of  opinion  it  would,  and  that  it  made  no  difierence 
whether  it  were  in  his. own  house  or  in  an  alehouse :  for  being  in 
the  same  parish  he  could  not  be  removed. 

Also  it  is  not  necessary  that  such  residence  should  be^br  fortj 
da^s  together.  Thus  in  the  same  case  of  Rex  v,  Sotp/on,  the 
question  was  moved,  Whether,  since  he  did  not  reside  there  for 
forty  days  together,  but  for  more  than  forty  days  in  the  whole, 
such  residence  should  gain  a  settlement  ?  —  And  by  the  whok 
Court :  It  is  not  necessary  upon  the  statute,  that  the  residence 
should  be  forty  days  successively.     Andr.  34'5. 

And,  Rex  v.  St.  Nyott's,  T.  18  Geo.  2.  Burr.  S.  C  13?- 
2  BoH,  514.  2  Nol.  P.  L.  91.  99.  Nicholas  Penouiie,  the  pauper. 
was  born  at  St.  Cleere :  aflerwards  he  gainea  a  settlement  at 
St.  Ni/ott*B ;  and  from  thence  returned  to  Si.  Cleere,  and  lived 
there  with  his  mother,  on  a  tenement,  in  part  of  which  he  had  an 
estate  of  freehold  and  inheritance,  and  of  which  he  was  seised  in 
common  together  with  his  mother  and  sisters.  He  worked  there  as  i 
day  labourer,  and  lodged  sometimes  on  his  own  eMale,  and  some- 
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times  in  other  places,  where  he  worked  in  the  said  parish  of  St.  Residtnce  by  a 
Cleere,  and  at  other  times  in  other  parishes  adjoining ;  but  did  not  lantUordupon 
live  and  reside  on  his  estate  in  St.  Cleere^  or  in  the  parish  of  St.  *"  ^'^** 
Cleerej  by  the  space  of  forty  days  together  at  any  one  time,  between  ''*^'' 
his  leaving  St.  Nyott*^  and  selling  his  estate  in  St.  Cleere  (which 
was  about  three  years  afler  his  returning  to  St.  Cleere). — By  the 
Court:   This  depends  on  the  stat.  13  4*  1^  C.2.  which  directs 
the  sending  a  pauper  to  the  place  where  he  was  last  legally  settled 
for  the  space  of  forty  days.    But  this  man  continued,  on  and  on, 
for  more  than  forty  days.     And  it  is  not  necessary  that  he  should 
have  resided  there  forty  days  together.     He  was  irremoveable 
from  Si.  Cleere  for  above  forty  days  ;  and  that  is  sufficient. 

Rex  V.  Houghton4e- Spring f  //.  41  Geo.  3.  1  East,  247.  2  Botty   Residence  in 
516.     2N0I.P.L.  89.90.      Removal   from    South    Shields   to  theparirii 
Houghtofi'le- Spring,  and  confirmed  by  the  sessions.     The  pauper  !]??'? *^*s*ffi. 
became  entitled  as  heir  at  law  to  three  copyhold  houses,  let  at  eient^  even 
6/.  per  annum,  and  to  one  freehold  house  at  Sedeefield.     Upon  though  the  es- 
becoming  so  entitled,  he  let  to  R,  W.  the  freehold  house  at  3/.  tate  be  leMed, 
j)er  annum.     The  pauper  undertaking  to  sink  a  cellar,  and  make  *°4  ,*?  ^^^^ 
some  repairs  in  the  premises.     W.  entered  and  occupied.     The  j^  unon^itbv 
pauper  in  pursuance  of  such  agreement,  went,  afler  W.  had  pos-  \J^^ ofthe 
session,  from  Houghton  to  Sedgefield,  for  the  sole  purpose  of  sink-  leasee,  for  tlie 
ing  the  cellar,  and  making  the  repairs.     He  was  occupied  upon  purpose  of 
the  work  for  forty  days,  during  the  whole  of  which  time  he  re-  """"king  lepain. 
sided  as  a  lodger  in   W^s  house.     After  finishing  the.  work  he 
returned  to   Houghton,  to  his  father  with  whom  he  lodged. 
During  the  whole  of  the  pauper's  said  residence  at  S.,  the  copy- 
hold houses  were  in  mortgage  to  R.  iV.  for  40/.     The  pauper 
continued  in  the  receipt  of  the  rents  for  several  years,  and  then 
sold  the  same  for  \M.    In  support  of  the  order  of  sessions  it 
was  argued,  that  Uie  pauper's  residence  in  5.,  where  he  had  an 
estate  of  his  own  in  the  occupation  of  another,  would  not  give 
him  a  settlement  there.     1st.  Because  it  was  accidental  only,  and 
for  the  special  purpose  of  repairing  the  house ;  and  for  this  they 
cited  Rex  v.  Catherington.    ^Nklly,  Because  for  the  purposes  of  a 
settlement,  the  owner  ought  to  oe  in  the  actual  possession  of  it ; 
though  according  to  Rex  v.  Soivton  it  is  sufficient  if  the  owner 
reside  in  the  parish.     And  they  cited  Rex  v.  Dunchureh,  to  shew 
that  where  the  property  is  leased  to  another,  a  residence  upon  it 
will  not  gain  a  settlement.  —  (But  per  Lord  Kenyon  C.  J.     That 
was  the  case  of  a  purchase,  and  a  distinction  has  always  been 
taken  between  cases,  where  the  party  came  to  his  property  by  his 
own  act,  or  by  operation  of  law.)  —  And  it  was  also  said  that  the 
general  expression  which  runs  through  all  this  class  of  cases,  that 
a  party  shall  not  be  removed  Jrom  his  otim  estate,  seemed  to  im- 
ply that  he  must  be  in  possession  of  it,  though  he  need  not  ac- 
tually reside  in  it.    On  the  other  side  it  was  argued,  that  in  Rex 
v.  Catherington  the  mortgagee  was  in  possession,  and  there  did 
not  appear  any  surplus  on  which  the  interest  of  the  mortgagor 
could  attach.     That  in  Rex  v.  St.  MichaeTs  Bath,  the  insolvent 
had  conveyed  all  his  interest  to  trustees,  and  no  probability  of  a 
surplus ;  and  the  possession  of  it  was  afterwards  fraudulently  ob- 
tamed  by  him.    Here  the  pauper  had  a  substantial  freehold  in- 
terest in  the  parish  where  he  resided,  and  an  undisputed  residue 
in  the  copyhold  premises.    In  Rex-  v.  Sototon  he  resided,  not  on 
his  estate,  but  at  an  alehouse  in  the  same  parish ;  yet  he  gained  a 
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Retiden£B  Inf  a  Settlement  there.  And  further,  Ist,  A  man  comot  be  removed 
landlord  ufwn  ftom  bis  estate  devolved  on  him  by  operation  of  law,  whatsoever 
his  Utse^t  the  value  may  be  ;  2d,  A  residence  for  forty  days  irremoveable 

ei'au.  ^jii  gg^Q  ^  settlement,  except  in  case  of  a  purchase  under  S(y. 

Sd,  It  is  enough  to  reside  in  die  same  parish.  Rydip  v.  Harron, 
Rex  y.  Sototon^  Rex.  ▼.  St,  Nyatt^s^  Res  ▼.  HazfidtL  4.  The 
party  need  not  actually  occupy  his  estate.  It  is  sufficient  to  re- 
side in  the  parish  v^iiiere  he  has  a  fi'eehold.  —  Ld.  Kenyom  C.  J. 
was  clear  that  a  settlement  was  gained  at  Sedgefield^  and  said  tbat 
he  was  decided  by  the  case  of  Hasfieldy  (antey  498.)  where  the  child 
residing  with  his  grandmother,  could  not  be  taken  to  have  been  in 
actual  occupation  of  tlie  property ;  nor  did  the  judgment  of 
the  Court  proceed  upon  any  such  ground.  —  Grose  J.  agreed, 
That  a  mere  residence  in  the  parish  where  the  estate  was,  was 
sufficient.  —  Latorence  and  Le  Blanc^  justices,  doubted ;  but 
afterwards  the  Court  were  all  agreed  that  here  was  a  settleroeDi 
gained  in  Sedgefield. 

§  XII.  £>i  &m\tmmt  bp  mttmsi  a  ]Bartsi&  ilDfficr. 

1.  What  office  'will  confer  a  settlement, 

2.  Of  the  time. 

3.  Of  the  residence. 

1.  WBat  office  iuill  rottfet  a  mtltmtm. 

5  &  4  W.  &  M.  By  Stat.  3  &  4  W.  8f  M.  c.  II.  §  6.  If  any  person,  who  shall  come 
%}}•'  ffi  ^^  inhabit  in  any  town  or  parish,  shall  for  himself  and  on  his  own 
cer,  OTMying'  account  execute  any  ptMic  annual  office  or  charge  in  the  said 
parish  duties,  a  town  or  parish,  during  one  whole  year,  he  shall  be  adjudged  sod 
settlement.  deemed  to  have  a  legal  settlement  m  the  same* 
9  &  10  W.  z.  By  Stat.  9  &  10  fT.  S  c.  11.  No  person  who  shall  come  intosnj 
c.  1 1.  parish  by  certificate  shall  be  adjudged  by  any  act  whatsoever,  to 

have  procured  a  legal  settlement  m  such  parish,  unless  he  shall 

really  and  bona  Jide  take  a  lease  of  a  tenement  of  the  value  of 

10^.  or  shall  execute  some  annual  office  in  such  parish,  beiiig 

legally  placed  in  such  office. 

Deputy  const*-       For  himself  and  on  his  ovon  account^  Therefore  a  person  swon 

ble  gains  no       into  and  serving  the  office  of  constable,  as  deputy  to  another, 

setUement.         doth  not  thereby  gain  a  settlement.     19  Vin.  Abr.  379*  Loiksome 

V.  Sherif  Hales.      1  NoL  P.  L.  560. 

Rex  v.  Winterboum^  H.  4  Geo.  3.  Burr.  S.  C.  520.  1  Blae.  Rf' 
452.  2  Bott,  163.  1  Nol.  P.  L.  552. 559.  The  custom  was  for  the 
constable  to  be  presented  by  the  jury  at  the  leet.  Tlie  jury  pn- 
sented  Richard  Bayly  esq.,  who  procured  the  pauper  to  serve  fo 
him,  in  order  to  gam  tlie  pauper  a  settlement.  The  pauper 
accordingly  was  sworn  into  the  office  by  a  justice,  and  served  the 
same  for  a  year ;  but  was  not  presented  thereto  at  the  court  leet, 
as  constable  in  his  own  right.  By  the  Court  clearly :  He  gaised 
no  settlement. 

Rex  V.  Allcannings,  H.  9  Geo.  3.  J^urr.  S.  C.  634.  2  Batt,  16i 
1  Nol.  P.  L.  556.  The  house  occupied  by  Mr.  ^»ior>  being  in  tnro 
to  furnish  a  tithing-man  for  the  parish  of  Patney^  the  leet  jury  pre- 
sented him  to  that  office.  And  ne,  by  leave  of  the  court  leet,  put  ia 
hia  place  Thomas  Palmer,  a  common  labourer^  an  housekeepff 
living  in  the  same  parish ;  who  was  sworn  in  accordingly  at  the  said 
leet,  and  served  the  said  office  for  a  year ;  but  Mr.  AmoryvdioA 
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alJ  his  expences  attending  the  execution  of  it.*— By  the  Court:   Jf hat  is  a  public 
Palmer  gained  no  settlement  in  Paineif  ;  for  clearly  he  served  for  <#<?<?  ^  charge. 
Amor,  and  did  not  execute  the  office  Jbr  himself  and  on  his  own 
accounU 

But  in  the  case  of  Rex  v.  Hope  ManseU^  E.  23  Geo.  3.     Cald.  Constable  scnr- 
252.  2  Bottf  166.  I  Nol.  P.  L.  561.it  was  determined,  that  a  per-  iog  by  deputy 
SOD  chosen  and  sworn  into  the  office  of  petty- constable^  hut  who  gf""^  ^  settle, 
did  not  serve  the  office  himself,  but  hired  another  person  to  serve  '"^"'' 
as  his  deputy,  thereby  gained  a  settlement. 

Annual  q^ce.']  For  what  is  an  office  or  charge,  see  Rex  v. 
Mersham,  post.  p.  548. 

Gatton  y.  Milwich,  H.  10  Ann.  Sett.  Sf  Rem.  241.  2  Salh.  536.  Parish  derk  is 
F(d.  123.  2  Bott,  157.  1  Nol.  P.L.  552.  556.  557.  A  person  an  annual  office, 
being  chosen /?an.f A  clefk  by  the  parson  served  for  several  years, 
and  received  his  fees  and  dues. — By  the  Court:  It  is  a  parisli 
office,  and  has  the  care  and  custody  of  the  ornaments  of  the 
church.  'Tis  true,  if  he  is  poor,  and  has  a  family,  they  may  re« 
move  him :  for  although  he  came  in  by  tlie  parson  only,  yet  their 
not  removing  him  implies  their  consent  and  approbation ;  and  by 
this  consent  of  theirs,  the  law  adjudges  him  in  by  the  concurrence 
of  the  parish. 

And  in  the  case  of  Rex  v.  St.  Mary,  Berkhamstead,  E.  8  Geo.  2. 
2  Sess.  Ca.  182.  2  Stra.  942.  The  Court  seemed  to  be  of  opi- 
nion, that  the  executing  the  office  of  a  parish  clerk  is  sufficient  for  • 
a  certificate-person  to  gain  a  settlement ;  for  it  is  an  annual  office 
and  more.  Aiid  it  is  not  necessary  for  a  parish  clerk  to  be  licensed 
by  the  ordinary,  in  order  to  be  legally  placed  in  such  office. 

Helsington  v.  Over,  T.  13  Geo.  3.  Burr.  S.  C.  746.  2  Bott,  165.  Curate  not  a 
1  Nol.  P.  L.  556.  Two  justices  by  their  order  removed  the  Rev.  public  officer. 
John  Langhom  from  Helsineton  in  the  county  of  Westmorland, 
to  Over  in  the  county  of  Chester.  The  sessions,  upon  appeal» 
confirm  that  order,  and  state  specially :  That  on  the  first  day  of 
October  1766,  the  vicarage  of  the  parish  of  Over  was  sequestered 
for  three  years,  or  till  the  bishop  should  release  the  same  :  That 
on  tlie  twelfth  day  of  the  same  October,  the  said  John  Langhom 
was  ordained  deacon  by  the  bishop  of  Chester,  in  order  to  supply 
the  cure  of  Over  dunng  the  seouestration :  That  from  the  15tii 
of  the  said  month,  to  the  15th  of  June  1768,  he  by  an  exchange 
with  the  curate  at  Acton,  resided  and  did  duty  in  the  parish  of 
Acton,  but  received  his  salary  regularly  from  the  sequestrators  of 
Over:  That  from  the  said  1 5th  of  June  1768,  to  the  first  day 
of  October  1769,  he  resided  and  did  duty  as  curate  at  Over,  when 
the  sequestration  ended :  That  it  did  not  appear  that  he  had  any 
licence  to  the  curacy  of  Acton. ^^lA.  Mansfield  C.J.  There  is 
no  colour  for  considering  this  as  an  annual  office :  It  is  no  office 
at  all.  And  Aston  J«  said.  You  cannot  call  it  an  annual  office, 
when  the  sequestration  may  be  determined  at  any  time.  It  is  not 
like  the  annual  office  of  a  constable  or  a  tithing-man.  They  are 
appointed  generally,  and  to  serve  for  a  year.  That  of  parish 
derk  is  a  freehold ;  and  it  is  upon  that  foot  that  a  parish  clerk 
gains  a  settlement.  The  otlier  two  justices  concurred.  And  both 
the  orders  were  quashed. 

Rex  V.  Wantage,  M.  41  Geo.  3.  2  East,  65.  2  Bott,  169. 
1  Nol.  P.  Zt.  553.  556*  R»  Puzey^  clerk,  was  nominated  by  the 
rector  of  East  Lochinge,  to  be  curate  of  the  same,  and  was  duly 
Hcensod  aa'such,  by  the  bishop,  who  assigned  to  him  the  yearly 
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What  it  a  public  Stipend  of  45/.  The  licence  authorised  the  party  during  pleasure, 
office  or  charge.    **  To  perform  the  office  of  curate  in  the  paristi,  Sfc.  in  reading 

the  conunon  prayer,  and  performing  other  ecclesiastical  duties 
belonging  to  the  said  office,  according  to  the  form  prescribed,  i^c." 
Puzey  entered  on  the  said  curacy  the  same  year,  and  performed 
the  duties  thereof  for  six  jears,  during  which  time  he  resided  in 
the  parsonage  house  withm  the  said  parish.  The  question  was, 
Whether  this  was  a  service  of  an  annual  public  office  or  charge 
under  the  act  ?  And  the  sessions  were  of  opinion  that  it  was  not, 
and  accordingly  quashed  the  order  of  removal,  removing  him  from 
Wantage  to  East  Lochinge.  —  Ld.  Kenyon  C.  J.  There  is  no  pre- 
tence ror  considering  this  as  an  office,  the  executing  of  which  for 
a  year  will  give  a  settlement.  The  statute  of  S  4*  4  fF.^  Af.  c.  II.1.6. 
was  evidently  intended  to  be  confined  to  inferior  annual  officen, 
such  as  constables  and  the  like,  known  to  the  parish ;  and  though 
in  some  instances  the  construction  has  been  carried  f\irther,  yet  1 
am  not  inclined  to  extend  it  to  cases  still  further  from  the  con- 
templation of  the  legislature.  Order  of  sessions  confirmed. 
Seiton  i«  a  Rex  v.  Liverpool,   H.  29  Geo.  3.     S  T.  /2.  118.     2  Bott,  166. 

V^^^^^  ?®7^.  1  ^ol.  P.  L.  552.  556.  557.  559.  Samuel  Littlemore  and  his 
demSt*if  part"  feniily  were  removed  from  Liverpool  to  Siourton.  The  sessions 
of  chapel  yard  reversed  the  order,  subject  to  the  opinion  of  the  Court  on  the 
is  in  the  jMrisfa  following  Case  :  The  pauper  was  originally  settled  in  Siourton, 
where  he  lives,  ^^d  about  sixteen  years  ago.  came  to  reside  in  Liverpool^  and 
^^^^^b^ri^^iolr  ^^^^®  ^®  resided  there  was  elected  sexton  by  the  proprietors  of 
duri^  hbbe-  *®*^®  "^  ^^®  church  or  chapel  of  St.  James%  at  a  vestry  there  held 
login  the  office,  in  the  presence  of  the  churchwardens,  being  recommended  by  the 

then  minister,  to  that  office ;  and  executed  that  office  six  years, 
lodging  all  the  while  in  the  parish  of  Liverpool.  The  boundBiy 
.  between  Walton  and  Liverpool  is  in  the  chapel-yard  of  St.Jamess\ 
the  church  and  part  of  the  church-yard  stands  in  the  pari^  of 
Walton^  and  the  other  part  of  the  church-yard  is  in  the  parish  of 
Liverpool ;  but  no  corpse  was  ever  buried  m  that  part  (withm  the 
parish  of  L.)  whilst  the  pauper  executed  the  office,  though  corpses 
nave  been  buried  there  since.  The  inhabitants  of  Liverpool,  seat- 
holders,  and  others,  constantly  attend  the  church  of  St.  James^  ^ 
proportion  of  fifty  to  one  of  any  other  parish  or  place.  —  Against 
the  order  of  sessions  it  was  admitted,  that  the  office  of  sexton  wis 
such  as  would  entitle  the  person  executing  it  to  a  settlement;  bat 
it  was  contended  under  the  words  of  S  fV.Sf  M.  c.  11. 1.6.  tfast 
the  office  must  be  executed  in  the  town  or  place  in  order  to  give 
a  settlement.  But  here  he  was  chosen  sexton  to  the  chapel  of 
St.  James,  which  stands  in  the  parish  of  Walton  ;  and  it  sjppetrs 
that  he  never  executed  any  part  of  the  office  in  Liverpool*  The 
executing  of  an  annual  omce  is  equal  to  giving  notice,  but  the 
execution  of  this  office  in  Walton  was  no  notice  to  the  parish  of 
Liverpool.  The  sexton  is  appointed  to  the  church,  and  not  to 
the  church-yard  ;  for  it  appears  from  the  definition  of  a  sexton  in 
Bum*s  Ecci.  Lato,  and  Chamb.  Diet,  that  he  is  an  officer  to  take 
care  of  the  vessels,  vestments,  Sfc.  belonging  to  the  church,  and 
to  attend  the  minister  and  churchwardens  at  church ;  and  this 
office  is  entirely  distinct  from  that  of  a  grave  disger.— Ld 
Kenyon  C.  J.  There  is  no  doubt  but  that  part  of  ue  office  ^ 
sexton  consists  in  digging  graves :  This  is  different  from  that  of 
Sacriat,  which  is  an  office  scarcely  known  since  the  Reformation, 
except  in  some  of  the  cathedrals ;  whose  duty  it  is  to  take  care  of 
the  sacred  vestments.    And  it  is  as  clear,  that  the  office  of  sexton 
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is  a  public  office  within  the  meaning  of  the  3  W.  Sf  M,e.ll,  s, 6-  jnat  U a puUic 
In  this  case  the  church-yard  lies  in  two  parishes,  and  the  sexton  office  or  charge. 
gained  a  settlement  in  that  in  which  he  resided.  —  Per  Curiam  : 
Order  of  sessions  confirmed. 

St.  Mary  v.  St.  Latorence  in  Reading,  H.  9  Ann,    19  Vin,  Abr.  Warden  for  a 
879.    2  Bott,  156.     1  Nd.  P.  L.  552.  557.    Mr.  Foley  says,  the  borough,  ex- 
question  was.  Whether  the  being  (a)  'warden  for  the  boroush,  and  ^("^^Uh^s 
serving  that  office  for  a  year  in  the  borough  which  extenOB  itself  I^ns  a*iiettle-' 
into  several  parishes,  is  such  a  service  of  an  annual  office  as  will  ment  in  the 
gain  a  settlement  ?   And,  by  the  Court,  it  was  held  to  be  an  office,  pariiih  in  which 
the  serving  of  which  for  one  whole  year  was  sufficient  to  gain  him  ^e  liv«»« 
a  settlement  in  that  parish  within  the  borough  in  which  he  lived. 
Foley,  121. — But  in  this  report  there  must  probably  have  been 
some  mistake.    A  churchwarden  is  a  parochial  officer,  and  his 
office  doth  not  extend  into  several  parishes.    Mr.  Viner,  from  a 
manuscript  note  which  he  had  of  this  case,  says,  The  office  is 
mentioned  there  to  be  warden  of  the  borough  (which  is  most 
likely,)  being  in  nature  of  a  tithingman\  to  execute  the  process  of 
the  justices  of  the  borough.    But  he  is  not  to  execute  his  office  in 
one  parish  only,  but  all  over  the  borough.     And  it  was  doubted 
whether  this  was  a  settlement  or  not ;  because  he  was  not  elected 
into  this  office  by  the  parish,  neither  was  the  exercise  of  his  office 
confined  to  the  parish ;  yet  he  is  a  public  officer,  and  his  office  is 
partly  exercised  within  the  parish,  so  that  the  parishioners  must 
take  notice  of  him. — And,  by  the  Court,  it  was  held  a  sood  settle- 
ment, being  within  the  express  words  of  the  statute  oi  executing 
an  office  in  a  town  or  parish. 

St.  Maurice* 8  v.  St.  Mary  Kallendar  in  Winchester,  E.  8  Geo.  2.  Constable  of  a 
1  Burr.  S.  C.  27.  2  Bott,  158.    1  Nol.  P.  L.  551.    William  West,  «^y  ^Wch  com- 
a  certificate-man  from  St.  Thomas  s,   came  into  the  parish  of  ^  ^.h"    "^nT 
St.  Mary  Kallendar  in  Winchester.  He  was  afterwards  chosen  one  S*8«tlementln 
of  the  constables  for  the  city  of  Winchester,  which  city  consists  of  the  parish  in 
several  other  parishes  besides  that  of  St.  Mary  Kauendar  ;  and  which  h«  llres. 
vas  legally  placed  in  that  office,  and  executed  it  in  and  through 
all  parts  of  that  city  for  one  whole  year ;  during  which  time  he 
resided  in  the  parish  of  St.  Mary  Kallendar.  —  By  the  Court 
unanimously :  He  avoided  his  certificate,  and  consequently  sained 
a  settlement  in  St.  Mary  Kallendar,  by  executing  this  office  in 
that  parish ;  though  chosen  by  the  whole  city,  and  not  by  the 
parish  of  St.  Mary  sinely ;  and  though  not  a  mere  parish  office. 
For,  in  the  words  of  the  act,  he  executed  an  annual  office  in  the 
parish,  being  legally  placed  in  such  office. 

Burliscomb  v.  Sanford  Peverelf,  H.  9  Geo.  I.  1  Stra.  544.  Tithingman. 
'Hie  sessions  on  a  special  order  adjudge  that  the  office  of  tithing' 
fvuin  is  not  such  an  office  as  that  a  man  thereby  shall  gain  a  settle- 
ment.—  But  by  the  Court  i  The  order  must  be  quashed  ;  for  this 
is  an  annual  office  in  the  parish,  within  the  words  and  meaning 
of  the  act. 

Holy  Trinity  y.  Garsington,  H.  2  Geo.  1.      Fol.  12S.     Sett.  ^  Whether  enter- 
Rem.  95.    Burr.  S.  C.  30.    2  Bott,  158.     1  Nol.  P.  L.  552. 556.  in«  upon  the 

559.  A  certificate  man  was  appointed  Tithinsnnan  by  the  steward  ^C",  imnie- 

^^[ ^^ ^  _  __     diately;  butnot 

(a)  2s oU.  -—  In  the  Slat  edition  of  this  work,  this  question  was  stated  as  arising 
upon  the  fact  of  serving  the  office  of  ckurehwardent  but  on  reference  to  the 
hooks,  it  appears  that  the  office  was  that  of  warden. 
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of  a  leet.  He  served  a  year ;  but  was  not  sworn  in  till  half  the 
year  was  expired.  The  Court  inclined  that  it  was  a  good  settle- 
ment ;.  but  being  a  new  case,  and  somewhat  doubtful,  they  or- 
dered a  second  argument  to  this  point,  whether  he  was  legally 
placed  in  the  office  or  not,  as  not  having  been  sworn  till  half 
the  year  was  expired?  But  th^ order  was  sdfterwards  quashed 
for  want  of  complaint  that  the  pauper  was  actually  beGome 
chargeable* 

JVingham  y.  SeUindgey  Af.  17  Geo.  2.  2.  Sim.  1199.  Bun, 
S.  C.  223.  2  Bott,  16L  I  Nol.  F.  L.  552.  558.  559.  A  ceiti- 
ficate*man  was  told  by  his  wife,  that  tjie  borsholder  had  left  a 
wooden  taUy  at  his  house^  as  a  token  that  he  had  been  chosen 
borsholder  at  a  court  leet  of  the  manor ;  but  he  did  not  know  it 
of  his  own  knowledge,  nor  was  there  any  evidence  of  a  pre- 
sentment by  the  leet  jury,  or  of  his  appointment  or  election,  nor 
did  he  ever  take  the  oath  of  office ;  but  once  he  executed  a  war- 
rant of  a  justice  directed  to  the  borshc^der,  and  fi>r  that  whole 
year  h&  was  willing  and  read^  to  execute  the  office.  —  By  the 
Court :  When  an  order  of  sessions  states  the  facts  specially,  the 
court  must  take  it,  that  the  justices  have  stated  all  the  evidence 
that  ^peared  to  them.  Now  the  act  requires  a  legal  placing  in 
the  office.  But  it  is  stated  here  negatively,  that  there  was  no  pre- 
sentment, no  admission  or  swearing.  So  that  here  is  no  foand- 
ation  for  supporting  a  legal  placing. 

Rex  V.  WhitOesea,  T.  S2  Geo.  3.  4  T.  R.  807.  2  B^,  166. 
I  Nol.  P.  L.  553.  555.  Removid  from  CnmUmd  to  Whittkm, 
which  was  quashed  at  the  sessions,  subject  to  the  opinion  of  the 
Court  on  the  following  Case:  -*The  pauper  for  upwards  of  twdre 
years  immediately  before  his  removal  resided  in  Crotoiaml,  where 
he  was  legally  dboseD  an  hog^nger  for  the  parish  of  Craaiani 
for  one  year,  at  a  court  leet  for  the  manor  of  Cr^nlandi  he  wai 
presented  Inr  the  jury  for  the  said  office>  and  was  gwoni  tfaerdn, 
and  paid  4«L  for  the  oath,  and  he  served  such  office  two  yean 
on  bis  own  account.  The  dufty  of  such  office  Is  to  attena  the 
Qpen  commons,  to  see  that  all  hogs  turned  hereupon  were  rang 
and  such  ho^  aa  were  not  rung  ta  talbe  to  the  pound*  vluch  he 
frequently  did,  and  he  alwa^n  received  Id.  Ibr  impounding,  »d 
6(f.  for  rmg^g  each  hog.  Hie  appointment  to  such  oflice  is  of 
great  antiquity,  and  serviceable  to  the  kdiabitants  of  CmdMd. 
—  Ld.  ATtfffyofi  C.  J«  It  is  stated  in  the  case  that  this  is  an  annml 
tjffice  of  great  antiquity,  and  serviceable  to  the  parish  at  larg^ 
and  that  there  is  an  oath  of  office ;  therefore  it  seems  to  me, 
that  it  is  a  public  annual  office  within  the  meaning  of  the  act. 
Every  emploifmerU  in  a  parish  is  not  indeed  equal  to  express  «rfw?» 
itumgh  it  be  a  matter  of  notoriety  to  the  parish.  It  wa3  once 
made  a  question,  whether  shoeing  the  horses  of  the  lord  of  the 
manor  was  not  equal  to  notice  ?  but  it  was  determined  not  to  ^ 
equivalent.  If  this  person  had  been  hog-ringer  to  certain  indr 
viduals  only,  he  would  not  have  thereby  gained  a  settlement  ; 
but  he  was  not  merely  an  officer  of  A.,  B.,  or  C,  but  of  dl  the  in- 
habitants of  the  parish.  It  has  been  held  that  a  tithtngman,  i 
borsholder,  an  ale-taster,  or  a  hayward,  may  gain  a  settleroert 
by  serving  either  of  those  offices ;  and  the  latter,  whose  duty 
It  w  mereljr  to  take  care  of  the  fences  widiin  his  district,  cannot 
De  distmguished  from  this  case,  —  Order  of  sessions  confirmrf- 
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Rex  r.  Whitckurclh    T.  9^  &  28  Geo.  2.      JBiirr.  5.  C.  365.   Vhiat  is  a  fmhiic 
2  Bott^  163w    1  AT©;.  F.  X.  552*  558.    It  w^s  stated  that  the  pau-  9ffi^  ^  ^^^orge. 
per  was  nominated  at  the  court  leet,  and  sworn  into  the  office  (^  Bailiff  or  ale- 
lailp^oT  ale^iaster  for  the  borough :  that  he  executed  the  office  ^**^  *"**  a 
in  tte  borough  for  a  year :  that  nie  said  office  consists  in  inspect*  borough, 
ing  weights  and  measures  within  the  borough,  and  m  warning  the 
juiy  to  serve  at  the  court  leet  there :  that  the  borough  is  not  one- 
fiini  part  of  the  parish :   that  the  bailifis  have  never  executed 
any  authority  over  the  parish  at  large :  that  great  part  of  the  parish 
knew  nothing  of  such  office :  and  that  new  married  men,  and 
new  comers,  were  frequently  nominated  for  the  sake  of  colt-ale. 
On  the  authority  of  the  case  of  Rex  v.  Fittleiworthi  (j>ost,  549.)  this 
was  held  to  be  a  good  settlement. 

Rex  V.  Melbome,  E.  18  Geo.  2.   2  Stra.  1225.  Burr.  S.  C.  244r  Schoolmaster 
2  Botty  162.     1  NoL  P.  L.  555.      T.  Memhury  was  certificated  "i'*  P'*'^"*^- 
from  Sheepshead  to  Melhome,  and  stayed  there  ten  years,  dur-  ^^^^* 
ing  which  time  the  lady  Elizabeth  Hastings  conveyed  lands  to 
trustees  for  several  charities  out  of  the  profits ;   and  amongst 
othen,  the  sum  of  10^.  a-year  to  the  charity-schodl  at  Melhome^ 
to  be  paid  to  the  vicar  there  for  the  time  being.    In  the  special 
order  of  sessions  it  was  stated,  that  the  certificate->man  officiated 
as  schoolmaster  several  years,  and  received  the  107.  a-year  from  • 

the  vicar :  and  this^  the  sessions  held,  gained  him  a  settlement  in 
Mdbomef  where  they  declared  he  had  a  freehold  estate ;  and  so 
had  both  the  requisites  to  obtain  a  settlement  to  a  certificate- 
person,  namely,  a  tenement  of  10^  a-year,  and  executing  an  an-* 
nual  office*  —  out  by  the  Court :  The  order  must  be  quashed ;  a 
schoolmaster  is  not  an  office^  but  only  an  employment ;  and  what 
interest  7*.  M.  had  in  the  school,  whether  for  life  or  otherwise, 
or  how  he  came  into  this  employment,  doth  not  appear ;  and  the 
legal  right  to  receive  the  salary  is  in  the  vicar,  who  not  caring  to 
offlciaCe  himself,  has  therefore  paid  it  over  to  this  man  as  his  de-> 
puty,  which  could  never  give  any  person  a  settlement,  much  less 
a  certificate-man. 

Note*  A  schoolmaster  is  not  legally  placed  in  the  office^  till  he 
hath  subscribed  before  the  bishop  the  declaration  of  conformity 
to  the  liturgy  of  the  church  of  England^  and  is  licensed  by  him : 
and  by  stat.  IS  &  14  C.  2.  c.  4.  $  10.  if  he  shall  execute  the  of- 
fice without  having  so  subscribed,  he  shall  be  utterly  disabled, 
and  ipsojacto  deprived  thereof,  and  the  same  shall  be  void  as  if 
he  were  natiu*ally  dead ;  unless  he  is  a  protestant  dissenter.  In 
which  case^  in  order  to  be  legally  qualified,  he  must  at  the  ses- 
sions where  he  reside  take  the  oaths,  and  n^e  the  subscriptions 
in  like  manner  as  protestant  dissenting  ministers  are  required  by 
the  19  Geo.  S.  c.  44.,  whereof  the  clerk  of  the  peace's  certificate 
is  the  proper  evidence.    For  which  see  title  2>ij90entnj9,  Vol.  I. 

Bisham  v.  Cook,  H.  7  Geo.  I.    1  Stra.  411.    Fol.  124.    2  Bott,  Collector  of 
157.     1.  NoL  p.  L.  552.  556.    The  sessions  setting  out  the  fact  duties  on  birtha 
snecially,  adjudged  the  settlement  of  a  poor  person  to  be  at  jB«-  •"d  burials. 
snamy  because  when  he  lived  in  that  parish,  he  executed  the 
office  of  collector  of  the  duties  given  by  stat.  6  Sr  7  W.  S^  c.  6.  on 
births  and  burials.    It  was  moved  to  quash  it,  because  this  was 
not  a  parish  office,  and  it  would  be  giving  the  commissioners 
(who  are  to  appoint  the  collectors)  a  power  to  bring  what  charge 
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they  would  upon  the  parish :  besides  it  was  not  stated  in  the 
order,  that  this  was  an  ainnual  office^  as  it  must  be  to  give  a  set- 
tlement, within  the  express  words  of  the  act.  By  the  Court : 
The  reason  why  the  executing  offices  ffives  a  settlement  without 
notice  is,  because  of  the  notoriety  of  the  thing,  of  which  the 
parliament  thought  it  impossible  but  the  parish  should  have  no- 
tice :  can  any  thing  be  more  notorious  than  this,  which  is  to  col- 
lect a  duty  from  house  to  house  ?  We  cannot  suppose  a  fraud 
in  the  commissioners ;  that  they  would  appoint  a  person  of  no 
substance  to  be  collector,  only  to  bring  a  charge  upon  the  parish. 
It  needs  not  to  be  dL  parish  office^  but  2l  public  annual  office  in  the 
parish.  And  as  to  its  not  being  said,  that  this  man  executed  it 
for  a  year,  we  must  take  it  he  did  so,  because  it  appears,  on  look- 
ing into  the  statute,  that  the  power  given  to  the  commissioners 
is  to  appoint  a  person  who  shall  be  collector  of  the  duties  for  a 
yeary  and  then  give  in  his  accounts.  It  hath  been  held  a  settle- 
ment in  the  case  of  the  land-tax,  and  why  not  in  this  ?  And  the 
order  was  confirmed. 

Rex  V.  Hammond,  H.  7  Geo.  I.  2  5o//,  157.  1  N0I.P.L 
552.  —  By  Pratt  C.  J.  Serving  the  office  of  collector  of  the 
land-tax  is  a  sufficient  office  to  gain  a  settlement  within  the 
S  &  ^  W.S.  c.ll.  §  6.  for  it  is  not  necessary  that  the  office 
should  be  a  parish  office :  any  office  is  sufficient,  so  that  by  the 
notoriety  of  it,  it  may  be  presumed  that  the  parish  had  notice  of 
the  persons  being  come  into  the  parish. 

Rex  V.  tlminstery  M.  41  Geo.  3.  1  East,  83.  2  Botty  167- 
1  Nol.  P.  L.  554.  Removal  from  Honiton  to  Ilminster  and 
confirmed  by  sessions.  The  case  originally  stated  for  the  Court 
of  K.  B.  was,  That  the  pauper  was  appointed  governor  of  the 
workhouse  in  Ilminster  under  the  annual  salary  of  2^.  He 
served  for  ^ye  years,  and  regularly  received  his  salary :  at  the 
end  of  that  time  he  was  dismissed :  at  the  time  of  his  appoint- 
ment he  was  pUt  by  the  parish  officers  into  possession  of  certain 
apartments  in  the  worluiouse  appointed  for  that  purpose,  and 
which  had  been  occupied  by  the  former  governor.  Upon  the 
second  statement,  these  words  following  were  added  flAer  the 
word  officers f  "  (in  conjunction  toiih  two  of  the  principal  peopU  of 
the  town  who  acted  as  inspectors  of  the  accounts,  ana  conduct  0/ 
the  oxyerseers).**  —  And  it  was  also  stated,  that  the  said  office  of 
governor  **  was  a  public  annual  office."  And  the  Court  sald» 
that  by  this  finding,  "  that  it  was  a  public  aimual  office,**  thej 
had  precluded  any  further  discussion. 

Rex  V.  Mersham,  H.  46  Geo.S.  7 East,  167.  2  Bott,  ITa 
1  Nol.  P.  L.  553.  554.  Removal  from  Boxley  to  Mersham,  and 
confirmed  by  the  sessions.  The  material  parts  of  the  case  stated 
to  the  Court  of  King's  Bench,  and  upon  which  the  question  wa& 
decided,  were,  that  the  pauper  at  a  vestry  meeting  oflered  his 
proposals  to  become  master  of  the  workhouse :  that  at  a  subse- 
quent vestry  meeting,  at  which  twelve  of  the  inhabitants  were 
present,  he  was  informed  by  the  parish  officers  that  be  was  ap- 
pointed master  of  the  workhouse  of  the  parish  of  B.  at  a  salary 
of  16/.  per  annum.  No  time  was  ever  mentioned  for  which  he 
was  to  hold  his  situation.  No  appointment  was  made  in  writing, 
nor  any  entry  in  the  parish  books.     AfVer  serving  for  four  year*, 
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he  was  dismissed  at  a  quarter's  notice.  —  After  arguiQent  Ld.  El-   ffhat  is  an  office. 
ienborough  C.J.  said,  The  principle  on  which  this  mode  of  gain-  Nature  qf  a 
ing  a  settlement  has  been  given  is  undoubtedly  notoriety  to  the  public  office  or 
parish,  but  a  settlement  can  only  be  gained  in  this  mode  upon  the  charge, 
terms  of  the  act  of  parliament;  viz,  lay  executmg  *<  a  public  an- 
nual office  or  charge  in  the  parish  :'*  which  bnngs  us  back  to 
the  question,  whether  that  which  the  pauper  was  appointed  to 
execute  were  a  public  office  or  charged      And  it  appears  to  me 
that  he  cannot  be  considered  as  a  public  officer.     An  office  must 
be  derived  either  immediately  or  mediately  from  the  crown,  or  be 
constituted  by  statute  ;  and  this  is  neither  one  nor  the  other,  but 
merely  arising  out  of  a  contract  with  the  parish,  which  the  parish 
officers,  with  the  consent  of  the  parishioners,  are  by  the  statute 
enabled  to  make  with  any  person  for  the  maintenance  and  em- 
ployment of  the  poor.    I  find  no  distinction  between  office  and 
charge ;  if  there  were,  the  question  might  admit  of  a  different 
consideration.    The  determination  of  the  appointment  at  a  quar- 
ter's notice,  repels  the  presumption  that  it  was  an  annual  office 
or   charge;    therefore  as  far  as  we   can  collect  the   intended 
duration  of  the  employment  from  the  acts   of  the  parties,   it 
it  appears  that  the  parish  n^ight  put  an  end  to  it  within  the  year 
if  they  thought  proper;  upon  the  whole,  therefore,  it  appears 
neither  to  have  been  an  office,  nor  a  public  office,  nor  a  public 
annual  office  within  the  statute. — Lawrence  J.  said,  it  was  clearly  no 
office  f  but  only  an  employment  arising  out  of  a  contract,  between 
which  and  an  office  there  is  a  great  distinction.     (Rex  v.  Mel- 
borne f  ante,  547.)     And  he  agreed  in  the  definition  of  the  word 
charge,  that  it  must  be  taken  to  mean  something  of  the  same  kind 
with  office,  though  it  may  not  conunonly  be  known  under  the  name 
of  an  office. —  Le  Blanc  J.  agreed.    Both  orders  confirmed^ 

Rex  V.  Fittlevoorih,  M.  18  Geo.  2.    Burr.  S.  C.  2S8.    ^  Bott,  Serving  a  ^lart 
172.     1   Nol.  P.  L.  561.     A  certificate-man  was  elected  and  of  the  yev  only. 
sworn  a  tithingman  for  a  tithing  which  did  not  extend  through 
all  the  parish  of  Fittlexoorth,  but  comprehended  that  paft  of  it 
where  he  resided.     He  executed  the  office  a  little  more  than  five 
months,  and  then  became  actually  chargeable,  and  asked  relief. 
Whereupon  two  justices  removed  him,  and  their  order  upon  ap- 
peal was  discharged.     And  by  the  Court :  The  justices  had  juris-  A  person  is 
diction  to  remove  him,  though   in  execution  of  the  office,  he  '«™<»v«ble  if 
being  become  actually  chargeable.    It  is  not  necessary  that  the  th^^^^^^^V 
office  should  extend  throughout  all  the  parish:  the  act  only  re-  ex^tion  ofln 
quires  executing  some  annual  office  in  the  parish.     But  it  must  office, 
be  executed  for  the  space  of  a  whole  year.   And  the  present  case 
being  an  execution  for  less  than  a  whole  year,  it  did  not  avoid 
his  certificate,  and  consequently  did  not  gain  him  a  settlement  at 
Fittletvorth. 

Cold  Ashton  v.  Woodchester,   H,  31  Geo.  %,    Burr.  S.  C.  44'4.  Serving  for  half 
2  Bott,  174.     1  Nol.  P.  L.  557.    There  was  a  custom  to  serve  •  y^'  «^  *  time 
the  office  of  tithingman,  for  half  a  year  only  at  a  time.  —  By  Ld.  *^"'^" 
Mansfield  C.  J.     This  cannot  be  an  annual  office  to  gain  a  settle- 
ment.   In  this  case  the  pauper  had  served  the  office  of  titliing- 
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C^thereddcuee,  man  in  Cold  Ashion  for  half  a  year^  and  twenty  yean  after  for 

another  halfyear^ 

Ale-taster.  Rex  v.  Boto,  H.  40  Geo.  3.  8  T.  R.  445.    ^  BoH.  175.  1  M. 

P.  L.  557*  562.    The  pauper^  at  a  Michaelmas  eourt-leet,  holden 
by  adjournment  for  the  manor  and  borough  of  Chumleiehy  Nov. 
16.  1792,  was  appointed  to  the  office  of  ale-taster  of  the  borough, 
and  duly  sworn  according  to  the  custom  of  the  manw,  to  execuie 
the  saiaoMceJbr  one  year  thence  next  ensuing^  or  untU  he  should 
ie  lawfiuly  discharged  Jrom  the  same.     He  entered  upon  the 
office,  ana  served  till  Nov*  1.  1793,    when  at  a  sunilar  Court, 
holden  by  adjournment,  a  new  officer  was  appointed.    Mo  bus- 
ness  is  transacted  at  the  original  court ;  and  there  is  only  one 
original  court  in  the  year  for  the  said  manor  and  borough,  and  it 
IS  held  within  the  month  after  Michaelmas  at  the  convemence  of 
the  steward.    The  removal  was  from  Chumleigh  to  Botoy  and  was 
confirmed  by  the  sessions.  —  In  support  of  the  order  of  sessions 
it  was  argued,  that  the  pauper  did  not  execute  the  office  for  one 
whole  year,  and  that  the  smpointment  was  only  conditional.  That 
here  the  appointment  could  not  relate  back  to  the  original  court, 
as  it  was  not  a  general  appointment,  but^om  thence,  which  must 
mean  the  very  day  of  the  appointment.     And  Rex  v.  Fittleworik 
was  cited.   .  On  the  other  side  the  case  of  Rex  v.  Netostead  was 
cited  to  shew  that  by  custom  a  hiring  and  service  for  a  period 
less  than  a  year  would  confer  a  settlement.  But  Ld.  Kentfin  C.  X 
held  clearly  that  no  settlement  can  be  gained  in  this  case,  and 
he  pointed  out  the  distinction  of  Rex  v.  Netostead  from  this ;  that 
in  that  case  there  was  a  hiring  from  one  moveable  feast  to  ano- 
tlier.    But  here  the  appointment  was  from  one  court  till  it  dK>uld 
please  the  steward  to  tiold  another^ 

It  seema  as  if  there  must  be  a  residence  of  forty  days  at  least 
in  the  parish,  in  which  the  office  is  executed  and  the  settlement 
claimed.  The  point  appears  not  to  have  been  regularly  decided. 
In  Mr.  Cont*»  report  of  St*  Maurice  v.  St.  Mary  KaUendar^ 
(2  Bottj  159.  ante^  545.)  Ld«  Hardmoicke  is  made  to  say,  that  the 
Court  construed  the  words  of  the  act,  "  in  the  said  parish,"  not  as 
importing  en  office  in  the  town  or  parish,  but  more  largely  anf 
office,  while  the  person  remains  in  the  said  town  or  parish.  Mr. 
i  N^  P.  h.  Nolan  doubts  the  accuracy  of  this  report,  as  not  being  found  in 
562,  Burrot»^  and  urges*  that  both  the  statutes  and  subject  require, 

that  he  shall  execute  the  office  in  such  parish* 

Mr.  Nolan*B  opinion  is  not  in  fact  at  variance  with  the  case  of 
Rex  V.  Liverpool  (ara/e,  544.) ;  for  therein  it  is  stated,  that  part  d 
the  sexton's  duty  was  in  the  parish  in  which  the  settlement  was 
daimed,  or  at  least,  that  part  of  the  subject  matter  of  hb  dutj 
was  there,  and  which  he  was  liable  to  be  called  upon  to  perfona, 
and  ready  to  perform  if  called  upon. 

See  the  cases  of  Rex  v.  Liverpool,  St.  Mary  v.  St.  Lawrence  h 
Reading,  and  Sli  Maurice  v.  St,  Mary  KaUendar  (ante). 
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§  XIII.  a>(  ^mlntient  bp  {laping  tint  )BiibIic  %apt$ 

or  iUfn(0  of  tfft  pati»%. 

1.  Of  InkMkmcy. 

2.  Of  tike  being  ckargetL 

(a.)  Ti&e  /^iian/  mtwi  be  the  person  charged, 
(b,)  Of  the  landhrifs  re/knaing. 

3.  What  taxes  are  wthin  the  act,  as  the  iand-tax,  church  rate^ 

and  other  taxes* 

4.  Of  Stat.  35  Geo.  3.  c.  101. 

By  Stat.  13  4*  14  C.  2.  c  12.  Forty  datfs*  inhabitancy  shall  gain  13&  I4  c.2; 
a  settlement.  c*  12. 

By  Stat.  3  W.  c  11.  §  6.  if  any  person  xxiho  shall  come  'to  in*  3  W.5.  c  II. 
habit  in  any  town  or  parish  shall  be  charged  tcith  and  pay  his  share 
towards  the  public  taxes  or  levies  of  the  said  town  or  partshy  he  shall 
be  adjudged  to  have  a  legal  settlement  in  the  same* 

Butby  Stat. 35 Geo.^.  c.  101.  §4i.  Nopersony  after  22tf  June,  1795,  35  Q.s.  c  fOI. 
toho  shall  come  into  anyparishy  townshipy  or  placCy  shall  gain  any 
settlement  therein  by  oeing  charged  with  and  paying  his  share  to* 
wards  the  public  taxes  or  levies  of  such  placCy  for  and  on  account 
or  in  respect  of  any  tenement  not  being  of  the  yearly  value  qf 
lOl. 

In  respect  to  this  statute,  it  is  very  clear  that  the  legislature 
meant  that  no  person  should*  gain  a  settlement  after  the  passing  <k 
the  act  by  being  rated  and  paying;  the  words  who  shall  come  into 
any  parish,  mean  who  shall  inhabit  there.  It  was  intended  to 
make  an  end  of  this  head  of  settlement  law  in  future.  —  Per 
Ld.  Kenyon  C.  J.  In  Rex  v.  Isliugtony  H.  41  Geo.  3.  i  Easty  283. 
2  Nol.  P.  L.  108. 

But  by  Stat.  BS^IOW.  c.  11.     Persons  residing  under  a  certi* 
ficate  shaU  gain  no  settlement  by  being  rated  to  and  paying  any  such 
leviesy  taxesy  or  assessments. 

Shall  come  to  inhabit.']  In  the  case  of  Rex  v.  St.  Michael  at 
Thorn  in  Norwichy  H.  36  Geo.  3.  6  T.  R.  536.  2  Nol.  P.  L.  1 15. 
It  was  determined ;  that  where  a  person  is  rated  in  one  parish  and 
resides  in  anothery  he  does  not  gain  a  settlement  by  paying  such 
rate :  And  Ld.  Kenyon  C.  J.  added,  the  statute  says,  that  any  person 
who  shall  inhabit  in  any  town  or  parish,  and  be  charged  wiui  and 
pay  his  share  towards  the  public  taxes  of  the  said  town  or  parish, 
shall  thereby  obtain  a  settlement;  but  m  this  case  the  pauper's 
husband  lived  in  one  parish,  and  was  assessed  in  another,  there- 
fore this  does  not  come  within  the  statute  of  William* 

2.  £>f  tj^  bring  cj^argeb^ 

Shall  be  charged  with.]     Although  the  rate  be  in  form,  or  in  Ifthente 
the  manner  of  making  it,  not  strictly  legal,  but  void ;  yet  if  the   informal,  rtill 
party  be  rated  and  pay  to  such  a  rate,  he  shall  gain  a  settlement :   P»y™«nt  ©f  th« 
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for  it  would  be  hard,  that  one  of  the  parish  should  come  and  say, 
that  was  a  void  rate,  being  of  their  own  making,  and  acquiesced 
under,  and  the  money  paid  accordingly.'  19  Vin.  Abr,  586.  Si, 
Giles  9y  Cripplegate  v.  St,  Maryy  Netoingtan.  2  Not.  P.  L,  109. 
In  Rex  V.  Edgbaston,  H.  36  Geo.  3.  6  T.  R.  540.  2  Nol.  P.  L 
111.  It  was  determined,  that  if  a  person's  name  be  inserted  in  a 
rate  q/ter  payment,  it  is  not  such  a  rating  as  will  gain  a  setde- 
ment. 

(a.)  Cge  mtattt  mmt  be  t&e  person  cSargeO. 

The  person  Shall  be  charged  mth  and  pay  his  share  towards  the  mhlic 

paying  must  toxes^  SeolonTongall  v.  Worplesdony  M.  13  Geo.  1.  Fvl.  128. 
also  be  the  per-  g  Sess.  Ca.  122.  The  landlord  was  rated  to  the  poor  for  the  te- 
hon  ""ated;  and  jjemgnt^  ^  being  in  his  hands,  and  the  tenant  paid  the  rate.— By 
LuwitT  ^^®  ^^"^^  •  '^^  tenant  doth  not  gain  a  settlement,  unless  he  be 

both  rated  and  pay. 
There  must  be        Kinver  V.  Kingswinford,  E.  4  Geo.  2.   Fol.  120.   2  Nol-  P*  L. 
both  a  rate         110.    A  person  rented  a  tenement  and  paid  all  parochial  taxes 
made  upon,        for  the  same  in  his  own  right,  but  was  not  rated  in  the  parish 
and  payment  by  books ;  but  the  name  o£  Richard  Coates  that  rented  the  tenement 

before  was  kept  in  the  levy  books.  —  By  the  Court  i  This  was  no 
settlement. 

Rex  V.  Sarratty  M.  9  Geo.  2.  Burr.  S.  C.  73.  2  NoL  P.  L 
109.  The  landlord,  who  never  occupied  the  house,  was  charged 
to  the  poor  rate ;  but  the  tenant,  dn  demand  of  the  overseers, 
paid  it.  —  By  Ld,  Hardwicke  C.  J.  and  the  Court :  The  charg- 
ing is  the  principal  act,  as  it  infers  notice  to  the  parish;  but 
both  are  necessary.  The  tenant  must  both  be  charged  and  pay, 
in  order  to  gain  a  settlement. 

Rex  v.  Bramshaw,  M.  10  Geo.  2.  Burr.  S.  C.  98.  2  Nol.  P.  L. 
109.  The  landlord  of  the  house,  who  was  also  overseer  of  the 
poor,  was  charged  to  the  poor  rate ;  but  the  tenant  on  demand  of 
the  said  landlord,  paid  the  rate.  —  By  the  Court:  It  is  a  settled 
point,  that  a  person  must  be  rated*  as  well  as  pay ;  otherwise  he 
gains  no  settlement. 

Rex  v.  Lower  Walton,  H.  10  Geo.  2.  Burr.  S.  C.  lOa 
2  Nol.  P.  L.  109.  The  father  was  rated,  and  the  son  who  occu- 
pied the  tenement  paid  the  rate.  —  By  the  Court  s  This  gained  no 
settlement  to  the  son. 

Rex  V.  Heckmondwickey  H.  21  Geo.  S.  Doug.  564?.  CbW. 
103.  2  Nol.  P.  L.  no.  The  mother  occupied  &e  house,  and 
was  rated  and  paid  the  taxes  till  the  time  of  her  death ;  after 
which,  her  son  occupied  the  house  and  paid  taxes,  but  the  parish 
officers  continued  her  name  in  the  rate,  knowing  at  the  same 
time  that  she  was  dead.  —  By  Ld.  Mansfield  C.  J.  There  must  be 
such  a  rating,  and  paying,  as  to  shew  manifestly  that  the  pan'sh 
had  notice.  Here  the  rate  was  continued  in  the  name  of  a  dead 
person,  whom  the  parish  officers  knew  to  be  dead.  The  rate 
ought  to  be  made  on  the  occupier,  and  could  be  on  nobody  else. 
This  (he  said)  was  determined  in  the  case  of  Rex  v.  WaUal^ 
post.  553.,  where  the  rate  was  "  Late  Lowbridge's." 

It  is  not  necessary  that  the  occupier  should  be  rated  by  name; 
may  be  rated  by  as  in  the  case  of  Rex  v.  Bri^htman,  E.  8  Geo.  1.  8  Mod.^* 
aiMAerdcscn>  2  Burr,  1062.  Where  a  man  lived  in  a  place  called  Hoscoes  tcnc 
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ment,  and  paid  taxes  there  by  the  name  of  the  occupier  of  Hos*  Who  AaU  U 
coes;  this  was  adjudged  to  be  a  sufficient  designation  of  the  charged. 
party,  so  as  to  gain  a  settlement,  *><">  *!>«"  **t  ^ 

Rex  V.  Painsnicky  T.  81  Geo.  2.  Burr.  S.  C.  465.  2  Not.  ^!*J^J^.  ^ 
P.Z.I  10. 118*  The  pauper,  Isaac  Moorman,  took  a  house  in  «,  ^^|^^?  ^ 
Cirencester^  of  one  Thomas  Clifford,  and  agreed  to  pay  the  land- 
tax,  and  poor-taxes,  and  all  other  taxes.  The  ratmg  was  thus : 
'^  Thomas  Clifford,  or  tenant.^  Moorman  paid  the  taxes ;  and 
the  Overseers  gave  receipts  to  him  in  his  own  name.  The  land- 
lord Thomas  Clifford  lived  five  miles  off.  It  was  urged,  that 
Isaac  Moorman  nimself  was  not  rated :  being  neither  expressly 
named,  nor  even  personally  hinted  at.  But  the  Court  was  clearly 
of  opinion,  that  this  roan  was  sufficiently  charged,  to  notify  to 
the  parish  of  Cirencester  that  he  was  an  inhabitant  there,  and 
consequently  gained  a  settlement  by  payment  of  the  rates  so 
charged. 

Rex  V.  WaUaliy  M.  18  Geo.  8.      Cald.  ^5.    2  Nol.  P.  L.  110.  it  U  enough  If 
The  pauper  Joseph  Dean  took  a  farm  in  the  borough  of  Walsall,  t*>^ !»  ade- 
and  paid  the  poor  rates  in  his  own  rieht,  which  were  charged  in  "^'^^J^^-JJ^ 
these  words  only,  «*  Za/e  Lowbridge'x  house,  91.  6s.  Od. —  Is.  SdJ*  Setewmt** 
Various   other  tenements  in  the  said  borough  were  charged 
in  the  same  manner  after  new  inhabitants  had  come  into  them, 
who  severally  paid   tlie   rates  for  them:    This    tenement   had 
been  so  charged  ever  since  one  Lowbridge  left  it.    The  question 
was,  whether  thisjbrm  of  rating  was  sufficient  to  ^n  a  settle- 
ment, as  there  was  no  doubt  of  the  pauper's  havmg  paid  the 
rate?  —  By  Aston  J.  and  the  Court  (Ld.  Mansfield  C.  J.  beinc 
absent) :  It  is  agreed  that  the  person  must  be  both  rated  and 
pay ;  and  as  to  the  manner  how  he  is  to  be  rated,  it  is  clear,  that 
his  name  need  not  be  inserted  in  the  rate:  If  the  parish  have 
sufficient  notice  of  him,  it  is  enough ;  paying  under  rating  is 
equivalent  to  notice,  and  the  officers  have  received  the  rate  of 
this  man  for  two  or  three  years,  and  therefore  must  have  known 
him;  and  it  is  stated  that  ne  paid  in  his  oton  right .-  And  it  was 
determined  diat  he  thereby  gained  a  settlement. 

Rex  V.  Uangammarch,  T.  28  Geo.  8.     2  T.  R.  628.     2  Nd.  But  there  must 
1 10.  118.     The  pauper  was  removed  from  Uantoslyd  to  Liangam^  ^  *  chai^ 
march,  which  removal  was  confirmed  at  the  sessions,  to  whom  it  |fSe  JSl^'hT'*^ 
appeared,  that  the  pauper  in  May,  1778,  rented  a  house  and  land  niade  in  any 
in  Uangammarch  at  SI.  per  annum.     No  agreement  was  then  other  way  than 
made  between  the  landlord  and  tenant  about  payment  of  the  hy  name,  it 
taxes.     The  house  is  called  Bryn  Frmst,  or  WaynUiJoyd,  and  the  ^^^^^" 
land  is  rated  to  the  poor  tax  in  Uangammarch,  by  the  name  of  ^  Jwrto**°«ttl 
WaynUwyd.    The  pauper  lived  one  year  in  the  house,  but  paid  mch?^  "^    ^ 
no  taxes  for  it.    In  September,  1778,  the  landlord  informed  him, 
that  taxes  were  wanted  for  his  land,  who  desired  the  landlord  to 
pay  them,  and  he  would  repay  him  the  same.    In  fact,  no  taxes 
were  ever  paid  by  or  demandetl  from  the  tenant ;  but  it  appeared 
that  the  landlord  paid  the  taxes,  and  that  the  pauper  SLilowed 
them.    The  overseer  of  Uangammarch,  who  received  the  taxes 
from  the  landlor4  for  this  land,  knew  nothing  of  the  pauper ;  nor 
whether  or  not  he  resided  at  this  fium  at  die  time.     A  rule 
was  obtained  to  shew  cause  why  the  order  of  sessions  should 
not  be  quashed,   and,    upon    shewing  cause,    were  cited  the 
cases  of  Rex  v.  Painstoick,  supra^  and  Rexy.  fValsall^  supra.  — 
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LawUardpay  Ashhursi  J.  The  circumstance  stated  in  this  case,  that  the  over- 
ing  taxes  pet'-  seer  did  not  know  the  pauper,  nor  whether  he  resided  at  this 
Mnaltjf.  *  farm,  distinguishes  it  from  the  cases  cited.    The  ground  of  deter- 

mination in  Rex  v.  Painstoidk,  was  the  notoriety  of  the  occu- 
pancy. For  when  Mr.  J.  Dennison  thought  that  rating  the  bouse 
only  might  be  sufficient,  he  added,  '*  for  the  parish  c(mld  not  but 
know  who  was  the  occupier."  That,  indeed,  is  the  natural  pre- 
sumption; but  we  cannot  presume  against  the  facts  of  the  c»e; 
and  here  it  is  expressly  stated  as  a  fact,  that  the  overseer  knew 
nothing  of  the  pauper,  or  whether  he  resided  at  this  fiurm.  Tlie 
reason  why  a  party  gains  a  settlement  by  paying  taxes  is,  because 
it  is  an  admission  by  the  parish  that  he  is  an  inlud>itant.  There  u 
no  foundation  for  the  oistinction  which  has  been  taken  between 
the  knowledge  of  the  overseer,  and  that  of  the  parish  at  large ; 
for  the  overseers  are  the  trustees  for,  and  transact  the  business 
of,  the  parish,  and  they  ought  to  know  the  state  and  conditions 
of  the  inhabitants.  And  indeed,  if  we  could  presume  either  way, 
it  would  rather  be,  that  the  parish  even  did  not  know  that  the 
pauper  resided  in  his  farm.  —  BuUer  and  Grose  Js.  of  the  same 
opinion.    Rule  absolute. 

Rex  v.  Corhamptouj  H.  21  Geo.  3.     Doug.  621.     CaU.  108. 

2  NoL  P.  Zr.  11 1.  115.    The  overseers  made  a  rate  for  2s.  in  the 

(a)  u  e.  Quaere  pound,  in  this  form,  ^*  Rent  4^  Q.  Certificate,  (a)  •  Occupier  ,RicAartf 

Certificate.         Goodjffl     Sum  assessed "     The  overseers  demanded 

S^.  for  the  rate,*  declaring  he  was  assessed  in  that  sum  for  the 
relief  of  the  poor.  Goodiff'  objected,  alleging  that  he  was  not 
a  parishioner.  The  overseer  opened  the  rate  book,  and  shewed 
him  his  name  therein,  and  threatened-  to  distrain  for  the  8f.  if  he 
did  not  pay  it*  Goodiff,  on  this,  paid  the  money  directly.  In  the 
aitemoon  of  the  same  day,  the  overseer  returned,  with  the  vestry 
clerk,  and  offered  to  return  the  money,  saying  he  had  taken  it  bj 
mistake.  Good^  refused  to  receive  it.  The  overseer  howerer 
left  it,  and  went  away;  on  which  Goodiff  threw  the  money  after 
him*  It  was  objected,  that  here  was  no  rating.  There  was  no 
sum  put  aeainst  Good^^jusme.  The  parish  xoew  he  occupied 
the  house,  out  they  never  intended  to  rate  him.  The  mistake  of 
the  overseer  (and  corrected  so  soon),  in  supposing  him  rated 
when  he  was  not,  could  not  be  binding  upon  the  parish.— Bj 
Ld.  Man^dd  C.  J.  There  is  no  question  in  the  case.  ThetitJe 
of  the  rate  is,  two  shillings  in  the  pound ;  and  in  the  column  of 
rent,  Goodiff*^  rent  is  4^.  This  fixes  his  proportion  of  the  nte. 
For  what  purpose  was  his  name  insertea,  it  not  to  rate  him? 
And  besides,  he  has  paid  it,  and  against  his  will ;  and  he  shall  not 
have  it  in  his  power  to  say,  upon  ^reconsidering  the  matter,  I 
have  thought  better  of  it,  and  you  shall  not  gain  a  settlemait 
The  rate  itidf  Rex  T.  CoppuU,  M.  4i2  Geo.  S.  2Eait,25.  2Nol.P.L.U^ 
miutbepro-  Removal  from  Siandidi  tmih  Langtree  to  CoppuU:  and  con- 
de^ofb^  firmed  by  the  sessions.  The  respondents  proved  by  the  etJ- 
^j^^ggg^  ^"^  dence  of  the  pauper,  that  his  fiither  many  years  ago  purdiawd 
^^^  a  small  estate  for  less  than  SO/,  in  CoppuU^  and  occupied  it 

himself,  during  which  time  the  pauper  uved  with  him  as  ^ 
of  his  family :  the  pauper's  father  during  his  occupation  acto- 
ally  |>aid  the  pariui  rates  or  assessments  in  req[iect  of  his 
estate ;  but  the  respondents  did  not  produce  any  rates  or  sffeff* 
ment,  and  had  npt  given  any  notice  for  the  production  of  anj* 


n 
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And  it  was  objected  by  the  appellants  that  under  these  circum-  Refunding  iq 
stances  there  was  no  legal  or  proper  evidence  that  the  pauper's  the  tenant. 
fatlier  was  charged  with  the  same.  Per  Ld.  Kenyan  C.  J-  —  It 
is  impossible  to  argue  that  parol  evidence  may  be  given  of  rates 
which  are  not  produced,  nor  any  notice  proved  to  produce  them» 
nor  any  reasonable  account  given  for  their  non-production.  The 
best  evidence  was  not  given  which  the  nature  of  the  case  would 
admit  of.     Both  orders  quashed. 

(6.)  jiDf  refitttiitng  to  tge  tenant. 

Rex  V.  Openshavoy  E.  4  Geo*  3.    Burr.  5.  C.  522.    1  Blac.  Rep*  Lancllord  ra- 
463.      2iVo/.  P.  i.  114.     James  Boxuden  settled  at   Openshatv,  funding  to  the 
took  a  house  and  two  closes  at  Gorton,  and  the  landlord  was  to  ^^^'^'/'^f -j, 
pay  all  taxes  and  levies  but  the  window  tax.    The  ratine  was  ^^  ^^^  jo„ 
thus,  *<  Bowden's,*'    The  landlord  himself  for  some  time  paid  the  not  pie^t  the 
taxes ;  but  in  the  last  year  the  landlord  having  some  disputes  gaining  a  set- 
with  the  overseers  about  his  assessments,  directed  the  overseers  tlc™«nu 
to  call  upon  iiis  tenant  Bowden  for  a  poor-rate,  and  a  church-rate^ 
and  tell  him  that  his  landlord  ordered  him  to  pay,  and  he  would 
allow  it  to  him  out  of  his  rent.    The  tenant  paid  the  same,  de- 
claring he  paid  them  for  his  landlord,  and  the  overseeer  said  he 
accepted  them  accordingly.    But  the  landlord,  not  being  asked 
by  the  tenant  to  allow  it,  did  not  allow  it  out  of  the  rent  till 
three  quarters  of  a  year  afler  he  left 'the  estate  (which  was  six 
days  before  the  order  of  removal),  when  he  repaid  the  money. 
It  was  objected  that  in  this  case  the  tenant  was  neither  rated  nor 
paid.  —  By  Ld.  Mansfield  C.  J.    This  was  a  tenant's  tax,  and  he  is 
assessed  by  name,  **  BoivdenB***  The  agreement  between  his  land* 
lord  and  him,  that  the  landlord  should  pay  it,  is  nothing  to  the 
parish. 

Rex  V.  Oakehamptony  E.  7  Geo,  2.    Burr.  S.  C.  5.    2  Nol.  P.  L.  SJary  of  • 
107. 114.     A  tidewaiter  resided  in  Kenton  and  had  a  salary;  he  J|^^^*^' 
was  rated  for  this  salary  to  the  land-tax  in  Kenton.    It  was  paid  j]^^ 
for  some  time  by  himself,  but  repaid  to  him  by  the  collector  of 
the  customs ;  and  afterwards  was  paid  by  the  collector.    It  was 
objected,  that  a  taxation  without  payment  gams  no  settlement : 
Then  the  question  is,  whether  he  paid  his  share  towards  the  pub- 
lic taxes  and  levies  of  the  parish  ?    And  it  is  plain  that  he  has 
not.    For  it  was  not  his  own  money,  but  the  money  of  the  col- 
lector. —  By  Ld.  Hardwicke  C.  J.  Suppose  a  landlord  has  agreed 
to  reimburse  his  tenant,  would  not  the  tenant  be  settled  ?    Tills 
collector  did  not  pay  it  to  exonerate  the  parish,  but  to  better  the 
man's  salary.  —  And  by  the  Court :    It  hath  been  settled,  that 
the  land-tax  is  a  parish  tax  within  the  act;  and  his  being  taxed 
for  his  salary  makes  no  difference. 

Rex  v.  Weohley,  M.  42  Geo.  3.    2  East,  68.    2  Nol.  P.  Z.  115.  SWaiy  of  as 
Reihoval  from  Vi^eoUey  to  iVieto  Radnor,  and  quashed  by  the  ses-  ^^"^J^* 
•ions.     The  pauper  resided  as  an  officer  of  excise  in  theborousl^  land-tax. 
^d  parish  of  ^.,  and  durins  such  residence  was  rated  to  the 
land-tax  in  that  parish  for  his  salary,  which  was  proved  by  the 
production  of  the  land-tax  assessment ;  but  it  appeared  by  the 
evidence  of  the  pauper  that  he  never  paid  such  rate  himselfi  or 
^y  rate ;  the  same  being  paid  by  the  collector  of  excise,  and 
not  deducted  out  of  the  paiiper's  salary.  ~« Ld.  Kenyan  C.  J.    U    ,  .  .  . 
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Hifiindkngbif  the  rate  had  been  paid  by  him  through  the  medium  orbjthe 
the  principal  to  hands  of  another,  that  would  have  been  a  payment  by  himself; 
thepenonraitd*  but  here  he  neither  paid  it  mediately  nor  immediately.    He  was 

not  affected  by  the  payment  at  alL    It  was  not  deducted  oat  of 
his  salary,  nor  was  his  income  diminished  by  it.    This  being  a 
new  case,  where  the  pauper  neither  in  fact  paid  the  rate  himself, 
nor  constructively  by  the  hands  of  his  agent,  it  is  better  to  abide 
by  the  letter  and  true  spirit  of  the  act,  and  to  hold  that  he  did 
not  thereby  gain  a  settlement.    Order  of  sessions  quashed. 
Salary  of  a  cua-      Rex  V.  Axmouth,    E.  47  Geo.  3.  8  East,  383.   2  NoL  P.  L,  107. 
toms  office,        1 14.  Removal  of  Martha  Clarke  from  Axmouth  to  Lyme  Regitf  and 
ratwl  to  the        quashed  by  the  sessions. — Case :  The  pauper's  husband,  deceased, 
an  -tax.  ^j^  Clarke)  was  an  officer  under  the  custom  house  of  Lyme  RefrUy 

and  stationed  at  Axmouth  with  a  salary  of  50/. ;  he  resided  at 
Axmouth,  did  the  duty  of  the  office  there,  and  was  charged  Si. 
per  annum  to  the  land-tax  in  respect  of  his  salar  j  of  50/.    There 
nad  been  annually  an  order  issued  from  the  treasury,  authorizing 
the  commissioners  to  direct  the  collectors  of  the  ou^orts  to 
reimburse  those  officers  of  the  customs  whose  salaries  did  not 
exceed  60/.  per  annum  the  taxes  assessed  on  such  salaries  and 
paid  by  them.    It  most  frequently  happened  that  Clarke  w9s 
unable  to  pay  the  tax  assess^  on  him,  until  he  had  received  the 
same  from  the  collector  of  the  customs,  and  the  tax  collector  of 
the  parish  was  at  such  times  in  the  habit  of  trusting  Clarke  with 
a  receipt,  and  the  collector  of  the  customs  upon  having  this 
receipt  given  him  paid  Clarke  the  said  sum,  according  to  the 
order  before  mentioned,  and  Clarke  paid  the  same  to  the  tax 
collector  of  the  parish.    In  the  argument  against  the  order  of 
sessions  it  was  urged  that  since  me  land-tax  redemption  acts 
(38  Geo.  3.  c.  60.  &  39  Geo.  3.  c.  6.,  sed  vide  42  Geo.  3.  c.  116. 
Vol.  III.  p.  145.)  which  perpetuate  the  tax  on  lands  as  a  charge 
upon  the  lands  in  the  parish,  and  leave  the  tax  on  salaries  as  a 
mere  personal  tax,  the  rating  towards,  and  payment  of  it»  in  re- 
spect of  the  latter,  no  longer  satisfied  the  words  of  thestat. 
3  ^.  3.  c.  11.    But  this  the  Court  immediately  over^^ruled,  stating} 
that  the  tax  was  still  a  public  tax  leviable  and  collected  withm 
the  parish.  —  Ld«  EUenborough  upon  the  remaining  part  of  the 
case  said,  that  the-  case  of  Hex  v.  Oakehampton  was  not  to  be 
distinguished  from  the  present.    The  land-tax  being  a  public  tax 
within  the  stat.  3  W.  3.  ell.,  the  officer  was  both  charged  to  it,  and 
paid  it  within  the  parish,  and  nothing  more  was  wanting  to  give  him 
a  settlement  there.  The  case  of  Rex  v.  Weobley,  ante,  555.,  was  dis- 
tinguished from  the  other  cases  by  Ld.  Kenyon,  because  there  the 
officer  did  not  pay  the  tax  mediately  or  immediately  ;  and,  as  he 
says  afterwards,  because  the  pauper  neither  in  Jact  paid  the  rate 
himself,  nor  constructively  by  the  hands  of  his  agent.     As  to  his 
being  reimbursed  afterwards,  all  the  cases  agree  that  that  makes 
no  difference,   and  that  is  not  contradicted  by  Rex  v.  WeoUc^* 
Order  of  sessions  confirmed. 

See  the  three  preceding  cases. 
Land  tai  is  a         And  in  Rex  v.  Bramley,  IL  9  Geo.  2.    Burr.  S.  C.  75.  2.  AV. 
i«  within  Ui«    p.  X,.  107. 114.    John  Close,  the  pauper,  after  his  setUcmcnt  in 
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Bramlofy  removed  with  his  family,  and  inhabited  axul  farmed  tanduut. 
lands  at  Amdey^  for  which  he  was  charged  and  paid  two  quarterly 
payments  to  the  land-tax  only.  It  was  urged,  that  as  the  land-tax 
is  always  allowed  or  repaid  by  the  landlord,  the  payment  thereof 
can  gain  no  settlement  to  the  tenant.  —  By  the  Court :  It  hath 
been  a  great  doubt,  whether  in  this  respect  the  legislature  did  not 
mean  parochial  taxes.  But  this  hath  been  long  gotten  over :  and 
the  land-tax  has  been  holden  to  be  within  the  act,  from  the  notice 
of  inhabitancy  that  arises  by  the  party's  being  assessed  and  pay- 
ing it. 

Rex  V.  Mitchamy  E.  32  Geo,  S.     Cdd.  276.  2  NoL  P.  L.  1 12.  It  may  be  in- 
John   Heard  and  his  family  were   removed  from  Mitcham  to  ferred  from  the 
Moredon.    The  sessions  quashed  the  order  and  stated  the  fol-  fa™  ofmUng, 
lowing  case :  that  the  pauper  inhabited  for  several  years  a  house  ^^f^.  ^ 
at  Moredouj  which  he  rented  of  Mr.  Gasson^  who  was  also  an  ijube  cue  of 
inhabitant  Uiere,  at  the  yearly  rent  of  5/.  clear  of  all  taxes,  par-  land-tax,  the 
liamentary  and  parochial.     That  whilst  he  so  occupied  the  same,  pmum^onia 
an  assessment  for  the  land-tax  was  made  on  the  said  parish  of  C^j^S'**"*^ 
Moredonf  Uie  title  of  which  was,  "  Surri^^  &c,  an  assessment  on  J^^ )UMitthe 
<<  the  inhabitants  of  the  parish  of  Moredonf  for  raising  a  sum  by  occupier  is  the 
^  a  land-tax,  &c.*'  in  the  following  form :  person  rated. 

Rent.         I     Landlord's  name.     I      Tenant's  name^     |      1.    s.    d. 
i^  5    O    0     I  Mr.  Gaston         \        John  Heard         |      O    9    9| 

That  i/ear(f  paid  the  said  9^.  9M.  to  the  collector  who  demanded 
the  same.  -— jBy  Ld.  Mansfield  C.  J.  the  question  is,  whether  the 
landlprd  or  tenant  is  the  person  charged  ?  The  assessment  does 
not  say  who  is,  but  the  names  of  both  landlord  and  tenant  are 
used.  The  rate  alone  then  in  this  case  is  no  charge  upon  either. 
The  answer  to  this  question  must  therefore  be  gathered  from 
other  circumstances.  In  the  first  place,  who  ought  to  be 
charged  ?  Undoubtedly  the  occupier  ousht.  The  landlord,  it  is 
true,  is  the  debtor,  but  the  rate  is  point^  at  the  occupier.    The 

f  parish  cannot  tell  who  is  the  landlord,  or  who  has  a  rent  charge, 
t  is  upon  the  occupier  that  the  officer  of  government  takes  his 
remedy ;  and  though  the  landlord  is  directed  to  allow  the  simi. 
levied  out  of  the  rent,  the  parish  have  nothing  to  do  with  tran- 
sactions between  landlord  and  tenant :  this  is  a  matter  between 
them ;  but  for  the  sake  of  the  public,  the  occupier,  the  ostensible 
person,  i&  to  be  considered  as  the  person  first  liable.  The  next 
consideration  is,  what  does  the  assessment  profess  to  be  ?  It  pro- 
fesses to  be  an  assessment  on  the  inhabitants,  that  is,  the  occu- 
l$iers ;  the  landlord  may  or  may  not  bs  an  inhabitant ;  the  tenant 
must  be.  Then  of  whom  is  it  demanded?  Of  the  occupier. 
Who  pays  it  ?  The  occupier.  We  may  therefore  supply  from  the 
circumstances  that  whicn  is  omitted  in  the  rate  itself;  and  intend 
here,  that  which  was  expressed  in  the  case  of  Rex  v.  CarshaUon. 
Burr.  S.  C.  809.  with  which  the  present  decision  does  not  inter- 
fere. —  Order  of  sessions  quashed.  See  Rex  v.  Endon,  Cold.  S74. 
Rex  V.  SL  Lawrence,  Winchester,  Cal.  379.  Rex  v.  Folkestone,  A  dmrdMiie 
S  r.  R.  505.  Rex  v.  St.  James,  Bury  St.  Edmunds,  Cold.  S85.  »  •  public  tax. 
and  Rexv.  Bridgeruater,  3  T.  R.  550-  2  Nol.  P.  L.  114-. 

Rex  V.  St.  Bees,  H.  48  G.  3.   9  East,  203.    2  Nol.  P.  L.  106.  Amtemadetoo 
109.     Removal  of  Sarah  Tidyman,  widow,  and  her  four  children  ^^'^**A 
byname,  from  Egremont  to   St.  Bees;   and  confirmed  by  the  STp^l^l^of 

a  seUlcmcnt. 
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What  ihatthe  sesBioiiB.  The  pauper's  husband  occupied  a  house  in  Egremont 
deemed pubHc  till  his  death.  A  year  after  they  occupied  the  house»  a  church- 
taxeu  warden  called  at  the  house  for  an  assessment  (generally  called  in 

Rexv.  Sl  Bees  the  parish  a  couple  sessj  but  which  the  pauper  Sarah  understood 

to  be  a  church  sess,)  and  told  her  that  her  husband  was  assessed, 
and  she  paid  Is.  2d.  as  the  sum  assessed.  Some  time  after- 
wards she  paid  Is.  more  upon  a  similar  demand  made  by  another 
churchwarden.  And  afterwards  another  shilling  was  paid,  and 
the  assessment  was  as  follows : 

''  1791*  An  assessment  upon  the  householders  in  the  parish 
**  of  Egremontf  at  1^ .  per  couple,  for  the  oraaments  and  repairs  of 
'<  the  parish  church;  .  «.    ^ 

**  X  John  Tidyman         --.-.-lo 

^'  We  whose  names  are  hereunto  subseribed  (being  of 
''  the  church  vestry)  do  allow  of  tbis  as  a  regular 
^'  assessment;  as  witness  our  hands,  the  28tb  of 
«  March  1791." 

(Signed  by  the  minister  and  eight  other  peraons, 
including  the  two  churchwardens.) 

The  mark  x  opposite  Tidvman*B  name  denoted  that  he  had  paid 
the  assessment*  It  appeared  from  the  churchwarden's  accounts 
of  that  year  entered  m  the  vestry  book,  that  the  sums  Tecetved 
under  that  assessment,  were  in  part  laid  out  on  the  repairs  and 
oiimments  of  tlie  church,  and  the  rest  in  payment  of  a  debt  due 
tp  the  preceding  overseers.  But  that  assessment  being  insufficient 
another  was  miiude  in  the  same  year  in  aidx)f  it,  upon  the  land- 
holders of  the  parish,  who  were  never  assessed,  but  when  the 
assessment  upon  the  householders  proved  insufficient.  And  it  was 
frequently  the  practice  for  the  select  vestir  of  the  parish  to  make 
out  these  assessments,  in  the  form  of  a  hst  of  the  names  of  the 
inhabitants  liable  to  pay ;  charging  the  householders  at  Is.  eadi, 
and  the  widowers  and  widows,  householders,  at  6d.  each ;  which 
assessments  were  afterwards  submitted  to  and  approved  by  the 
general  parish  vestry.-^  In  support  of  the  order  of  sessions,  it  wss 
said,  that  the  rate  was  clearly  bad,  as  being  made  upon  the  houBe- 
holders  only,  and  not  upon  the  parishioners  at  large,  and  there- 
fore no  settlement  could  be  gained  by  being  assessed  to  and  by 
payings  it.  —  But  Ld.  EUenborough  C.  J.  said,  that  if  a  pubHc  tax 
were  laid  too  narrowly,  it  was  not  less  a  public  tax  on  that  ac- 
count. That  this  was  a  tax,  and  it  wns  public,  and  it  was  charged 
and  paid  within  the  parish.  —  And  he  asked  what  else  was  reauired 
ta  meet  the  act  or  parliament  ?  (S«  ^.  3.  c.  11.  s.  6.)  Oroer  of 
sessions  quashed. 
Scavengenand  Of  the  public  taxes  or  levies  of  the  said  to^n  or  parish.'}  Bj 
Highways        Stat.  9  Geo.  I.  c.7.  §  6.   No  person  who  shall  be  assessed  to  the 

scavenger's  rate,  or  to  the  repairs  of  the  highwai/s,  and  shall  duly 
pay  the  same,  shall  be  deemed  to  be  settled  thereby. 
County  bridges*  '    ^-  9  An.  Sett.  Sf  Rem.  I.  Paying  to  the  counts  bridge  gains  no 

settlement,  for  there  all  the  county  is  liable,  and  he  pays  as  one 
of  the  county,  and  not  as  an  inhabitant  of  the  parish  or  tcnrn 
where  he  lives. 

But  perhaps  the  case  may  be  altered  in  this  respect,  smce 
the  Stat.  12  Geo.  2.  c.  29.  which  charges  a  sum  certain  upon 
every  division  in  proportion  to  their  poor-rate,  towards  the  repair 
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of  bridges  and  otber  county  expences,  brought  together  by  the 
said  act  into  one  general  county  rate,  which  before  were  col- 
lected separately,  and  (with  respect  to  Bridges)  charged  by  the 
justices  upon  every  inmvidual,  whereas  now,  if  a  man  pays  to 
the  county  rate,  he  eases  the  division  where  he  is  assessed,  and  • 
pays  off  so  much  as  his  assessment  comes  to.  And  there  is  in 
this  case  the  same  notoriety  of  his  inhabitancy  as  in  the  case  of 
the  poor  rate.  '  ^ 

4f.  ^{  iftau  35  Geo.  S.  c.lOU 

However,  the  S5  Geo*S^  c.101*  provides  that  no  person  ot  35  6.3.c.ioi.. 
persons,  whatsoever,  who  shall  come  into  any  piurish,  township 
or  place,  shall  gain  a  settlement  in  such  parish,  township,  or 
place,  by  being  charged  with  and  payins  his,  her  or  dieir 
share  towards  the  public  taxes  or  levies  of  the  said  parish,  town* 
ship,  or  place,  for  and  on  account  or  in  respect  of  any  tenement  ^ 

or  tenements  not  being  of  the  yearly  value  of  lOL  The  mode 
of  gaining  a  settlement  therefore  by  rating  and  pa3ring  public 
taxes  obtains  no  longer,  for  if  the  tenement  be  or  l(tf.  a  settle- 
ment arises  thereby,  so  that  such  is  the  point  to  be  ascertained, 
for  if  it  be  less  it  is  immaterial  what  public  impositions  are  sub* 
tained  in  respect  thereof  But  we  have  retamed  the  title  be- 
cause questions  may^yet  arise  as  to  settlements  gained  l^  this 
mode  previous  to  the  passing  of  stat.  95  Geo,  9. 

In  Rex  V.  Coj^mUt  M.  42  Geo.  9^  2  East^  25.  antey  5B^.y  it  was 
volden  that  a  settlement  by  being  rated  and  paying  taxes,  cannot 

proved  by  evidence  of  paying  only,  without  the  production  of 
he  rate,  or  accounting  reasonably  for  the  non-proauction  of  it, 
although  the  payer  was*  both  the  owner  and  occupier  of  the  ' 

estate  for  whicii  he  paid  the  rate. 

By  Stat.  49  Geo.  9.  c.  161.  §  59.    Persons  assessed  to  and  pay-  43  G.3.  o.  161. 
ing  the  duties  on  houses  and  windows,  or  any  of  the  assessed  §  S9. 
taxes,  shall  not  thereby  gain  a  settlement*    And  cme  reason  may 
be,  because  they  do  not  thereby  contribute  any  dung  to  the  public 
suick  of  the  pansh, 

S  XIV.  £>f  tge  acfcifotoltHgtrnm  ^  ^m\mxm  h^ 

Cnttfitate. 

Certificate,  relief,  and  removal  unappealed  agmnst  were,  in  a 
few  of  the  later  editions,  inadvertently  considered  as  mediods  of 
gaining  a  settlement :  they  are  evidently  nothing  more  than  evi- 
dence or  admission  of  settlement  previously  gained. 

£)f  Certt&att0  ;  and  herein, 

1.  Of  their Jbrm. 

%  Of  their  delivery. 

9*.  W  the  persons  protected  By  them. 

4f*  To  tohai  indivtduals  they  extend. 

5.  Of  their  effect. 

6.  Of  their  coniinuance. 

7.  0/ removing  certificated  persona. 

S.  Of  apprenticeships  as  affected  by  certificates^  both  under 
the  Stat,  of  W.  9.  and  the  99  Geo.  9.  c.  54. 

Although  Stat.  95  Geo.  9.  c.  101.  by  rendering  no  one  remove*  35  0. 5.  c.  101« 
able  till  he  or  she  become  actuary  chargeable^  has  made  it  no 
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longer  necessary  to  grant  certificates,  yet  as  the  parish  officers 
retain  the  power  to  certify,  as  heretofore,  that  any  particular 
person  is  a  parishioner  of  their  parish,  and  as  questions  upon  the 
subject  will  probably  arise  occasionally  upon  certificates  yet  exist- 
ing, it  is  necessary  to  retain  the  law  upon  this  subject ;  at  ^e  same 
time  the  reader  should  recollect  the  alteration  effected  by  the 
S5  Geo.  3.  c.  101. 

8  &  9  W.  e.  sa  By  8  dr  9  ^.  3.  c.  so.  §  1  •  reciting.  Forasmuch  as  many  poor  per« 
PersoM  coming  sons  chargeable  to  the  parish,  township,  or  place  where  they 
^  *"'"**rfi'°  ^'^®'  merwy  for  want  of  work,  would,  in  any  other  place  where 
pUc^and**'  Sufficient  emplo3rment  is  to  be  had,  maintain  themselves  and 
bringing  with  families,  without  being  burthensome  to  any  parish,  township,  or 
them  A  cenifi-  place,  but  not  being  able  to  give  such  securi^  as  will  or  may 
cute  under  the  ^  be  expected  and  required  upon  their  coming  to  settle  them- 
h^d^A*^"*'  selves  m  any  other  place,  are,  for  the  most  part,  confined  to  Ihre 
om^gtfaemto  "*  their  own  parishes,  townships,  or  places,  and  not  permitted 
be  inhabitants  to  inhabit  elsewhere,  though  their  labour  b  wanted  in  many 
of  luch  other  Other  places,  where  the  increase  of  manufactures  would  empfor 
parish,  the  said  more  hands ;  it  is  enacted,  thai  if  awy  person  or  persons  vokai- 
"^^It^m  «ow<rr,  after  the  ist  of  May,  1697,  shaU  come  into  any  parish 
whenererUiey  ^  ^^^ piaeey  there  to  inhabit  and  reside,  shall  at  the  same  time^ 
ask  relief  of  the  procure,  bring,  and  deliver  to  the  churchtoardens  or  overseers  of 
parish  to  which  the  poor  of  the  parish  or  place,  where  any  such  person  shall  come 
such  certificate  iq  inhabit,  or  to  any  or  either  of  them,  a  certificate,  under  the  hands 
F**£^  ed  bv      ^^  '^^  S^  ***  churchwardens  and  overseers  of  the  poor  of  any 

9  &*io  W.  3^      ^^^  parish,  township,  or  ^jdace,  or  the  my  or  part  of  them,  or 
c  1 1.  &  '  under  the  hands  and  seals  lyfthe  overseers  of  the  poor  of  any  other 
IS  Ann*  Stat.  1.  place  where  there  are  no  churchwardens,  to  be  attested  respectively 
c  18.  $  S.  ^y  ^xoo  or  more  cred^le  witnesses,  thereby  owninj^  and  ackne/n^ 
^"^^  to  tfT"  ^  ^S^^^  *^  person  or  persons  mentioned  in  the  satd  certificate  to 
cxtKution  of       ^  ^^  inhabitant  or  irAabitants  legally  settled  in  that  parish^  town" 
oertificatet,  Ac    f^hiv,  or  place,  every  such  certificate  having  been  aliowed  of,  and 
by  3  G.  s.  c.  89.  suoscribea  by  two  or  more  of  the  justices  of  the  peace  of  the  county^ 
$  8-                  dty,  liberty,  borough,  or  town  corporate,  wherein  the  parish  or 
And thailiiot    ^^^^  Jrom  whence  any  such  certificate  shaU  come,  doth  Ue^  shaU 
befom^^  oWigtf  the  said  parish  or  place  to  receive  and  jprovide  ^r  the  per- 
son mentioned  in  the  said  certificate,  together  wtth  his  or  herjamiiy^ 
as  inhabitants  of  that  parish,  whenever  he,  she,  or  they  shail  hap- 
pen to  become  okargeahle  to,  or  be  forced  to  ask  relief  of  the  parish, 
township,  or  place  to  which  such  certificate  was  given  ;  and  thenr 
and  not  before,  it  shall  and  may  be  lawful  for  any  such  person,  end 
his  or  her  children%  though  bom  in  that  parish,  not  having  others 
wise  acquired  a  legal  settlement  there,  to  be  removed,  conveyed, 
and  settled  in  the  parish  or  place  Jrom  whence  such  certificate  was 
brought* 

fift  low.c  II.      By  Stat.  9  Sf  10  JV.  c.  11.  reciting  iheSSp9  W.  c.30.  (  I.  and 

that  doubts  had  arisen  by  what  act  persons  coming  to  inhabit  or 
reside  within  any  parish  under  such  certificates,  might  procure  a 
legal  settlement,  it  is  enacted,  that  no  person  or  persons  what' 
soever,  who  shaU  come  into  any  parish  by  any  such  drtificate,  shaU 
be  adjudged  by  any  act  whatsoever  to  have  procured  a  l^al  settle- 
ment in  such  parish,  unless  he  or  they  shall  retdly  irna  Dona  fide 
take  a  lease  of  a  tenement  of  the  yearly  value  of  ten  pounds,  or 
shall  execute  some  annwd  office  in  such  parish,  being  legally  placed 
in  such  <^ke. 
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By  Stat*  12  An.  sL  1.  c.  18.  §  2.  after  reciting  the  8  <^  9  IF.  3.  i^  Ann.  su  i. 
c.  30.     /if  is  enacted,    that  if  ant/  person  tohatsoeverf  uoho^  upon  c.  ^8.  §  2. 
or  after  the  2Uh  of  June  1713,  shall  be  an  apprentice,  bound  hy  in^  ^^^^  ^^  •'"^^^' 
denture  to^  or  shall,  upon  or  after  the  said  2i:th  of  June,  1713,  son  bound  ao-" 
be  a  hired  servant  to,  or  toiih  an^  person  •whatsoever,  xvho  did  come  prentice,  or  * 
into  or  shall  reside  in  any  parish,  tomnship,  or  place,  in  that  part  of  being  a  hired 
Great  Britain  called  England,  hy  means  or  licence  of  such  certificate,  «'®"'*"*  ^  ?ne 
and  not  qftemoards  having  gained  a  legal  settlement  in  such  parish,  ^^  ^^  *°^ 
tomnship,  or  place,  such  apprentice,  by  virtue  of  such  apprenticeship,  Jlfi^,  diir'" 
indenture,  or  binding,    and  such  servant   by  being  hired  by,  or  notgainaset- 
serving  as  a  servant,  as  aforesaid,  to  such  person,  snail  not  gain  or  tlement  there 
be  adjudged  to  have  any  settlement  in  such  parish,  totvnship,  or  ^y  J«««>n  of 
place,  by  reason  of  such  apprenticeship  or  binding,  or  by  reason  c/*ti'«hi^&''" 
such  hiring  or  serving  therein;  but   every    such    apprentice  and  ^* 

servant  shall  have  his  and  their  settlements  in  such  parish,  township, 
or  place,  as  if  he  or  they  had  not  been  bound  apprentice  or  ap* 
prentices,  or  had  not  been  an  hired  servant  or  servants  to  such 
person  as  aforesaid;  any  act  or  acts  of  parliament  to  the  contrary 
notwithstanding. 

And  by  stat.  3  G.  2.  c.  29.  §  8.  To  prevent  disputes,  which  often  5  G.  2.  c.  29. 
hapjyen,  touching  the  proof  of  certificates  given  by  the  officers  of  any  Witneasto  c«r- 
parish  or  place, acknoivledging  any  person  or  persons,  therein  named,  *J^**'®*  of  set- 
to  be  an  inhabitant  or  inhabitants  legallu  settled  in  such  parish,  sTOtflSaTthey 
toton,  or  place,  by  virtue  qfstat.  8  4*  9  ]^3.  c.  80.  and  for  making  saw  the  church-* 
SMch  certificates  more  effectual;  it  is  enacted,  that  after  the  2^th  of  wardens.  &c. 
June,  1730,  the  witnesses,  who  attest  the  execution  of  such  certificates  *^S<*  ^9m. 
by  the  churchwarden  or  churchwardens,  overseer  or  overseers,  sign* 
ing  and  sealing  the  same,  or  one  of  the  said  witnesses,  shall  make  oath 
before  thejiutices  of  the  peace,  who  by  the  said  act  are  directed  to 
mow  the  same  {which  oath  they  are  hereby  authorised  to  ad-- 
minister),  that  such  witness  or  witnesses  did  see  the  churchwarden 
or  churchwardens,  overseer  or  overseers,  whose  names  and  seals  are 
thereunto  subscribed  and  set,  severally  sign  and  seal  the  said  cer- 
tificate, and  that  the  names  of  such  witnesses  attesting  the  said 
certificate    are   of  their   own  proper  hand-writing;   which  said 
justices  of  the  peace  shall  also  certify  that  such  oath  was  made  be- 
fore them  ;  and  eoery  such  certificate  so  allowed,  and  oath  of  the 
execution  thereof  so  certified  by  the  said  justices  of  the  peace,  shall 
he  taken,  deemed,  and  allowea,  in  all  courts  whatsoever,  as  duly 
andJuUy  proved,  and  shall  be  taken  and  received  as  evidence,  with- 
out other  proof  thereof;  and  that   all  certificates  given  in  pur- 
suance of  the  said  act,  before  the  said  24<A  of  June,  1730,  shall  be 
also  taken  and  allowed  in  all  courts  as  evidence,  without  other 
proof;  provided  the  same  are  duly  allowed  by  two  justices  of  the 
peace,  as  by  the  said  act  is  required. 

The  Form  of  whichnCertiiicate  may  be  this : 

To  the  Churchwardeng  and  Overseers  of  the  poor  of  the  parish 
of  Penrith,  in  the  county  of  Cumberland. 

J^^  the  churchwardens  and  overseers  of  the  poor  of  the  parish 

of  Orton  in  the  county  of  Westmorland,  do  hereby  certify, 

own,  and  acknoa^dge,  that  A.  L.  yeoman,  is  an  inhabitant  legmy 
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have  hereunto  set  our  hands  and  seals,  the 
in  the  year  of  our  Lord  ■    . 

Attested  by  A.  B.  1 

A.  W.  C.  D.  J 

B.  W.  E.  F. 


E.  F.} 
G.H.J 


T^rmrfeenyi'-   settled  in  our  parish  of  OrUm  aforesaid.     Intoitness  tohercqf  tee 
ttttu.  have  hereunto  set  our  hands  and  seals,  the  — —  day  of  ■ 

Churchwardens, 

Overseers  of  the 
poor. 

We  J.  P.  and  X.  P.  esauiresy  iuso  of  his  majesty  s  justices  of  the 
peace  in  and  for  the  said  county  qf  Westmorland,  do  allatv  of  the 
above  tvritten  fertijicate.  And  toe  do  also  certify,  that  A.  W.  one 
of  the  xjoitnesses  xvho  attested  the  same,  hath  this  day  made  oath  be- 
fore us,  the  said  justices,  that  he  the  said  A.  W.  dia  see  the  church- 
'wardens  and  overseers  of  the  poor  of  the  parish  of  Orton  aforesaid 
tohose  names  and  seals  are  thereunto  subscribed  and  set,  severally 
sign  and  seal  the  same;  and  that  the  names  of  A.  W.  and  B.  \\\ 
t^o  are  the  xjoitnesses  attesting  the  said  certificate,  are  respectively 
of  their  oton  proper  hand  toriting.  Given  under  our  hands  this 
day  of 

1 .  iDf  rge  foim  of  Certtficateiaf. 

In  the  case  of  Rex.  v.  St.  Ives,  H.  3  G.  2.  2.  Sess.  Ca.  15S. 
2  Bott,  561.  2  Nol.  P.  L.  14>8.  A  mandamus  was  moved  for,  to 
compel  the  churchwardens  and  overseers  to  sign  a  certificate ; 
but  the  Court  rejected  the  motioil  as  a  very  strange  attempt. 

The  statute  doth  not  require  any  particular  direction :  and 
therefore  it  is  equally  effectual,  whether  addressed  to  any  parti- 
cular place,  or  addressed  in  general  terms,  or  not  addressed  at 
all,  provided  it  contains  an  acknowledgement  of  the  settlement 
of  the  persons  certified  for.  As  in  the  case  of  Rex  v.  Si. 
Nicholas  in  Harwich,  H.  l'5  Geo.  2.  2  Stra.  1163.  Burr.  S.  C. 
171.  2  Bott,  562.  2  Nol.  P.  L.  155.  The  pauper  came  into  the 
parish  of  St.  Nicholas  in  Harwich,  with  a  certificate  from  Wod- 
verstone,  addressed  to  the  parish  of  Harwich  near  Dover  Court, 
The  sessions  were  of  opuiion,  as  there  was  a  mistake  in  the  nanie 
of  the  parish  in  the  address  of  the  certificate,  that  Harwich  could 
not  be  obliged  to  receive  the  pauper.  But  upon  debate  in  the 
Court  of  King*s  Bench,  it  was  ruled  they  were:  For  it  is  not  to 
be  considered  as  a  certificate  to  any  particular  parish,  but  as  § 
general  acknowledgement  of  his  being  a  parishioner  of  Woolver- 
stone,  and  is  conclusive  against  them  for  all  the  world. 

A  certificate  was  directed  "  To  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Holy  Trinity,  or  any  other 
parish  in  the  city  and  county  of  Coventry,"  this  certificate  was 
neld  to  be  valid.  A  certificate  need  not  be  directed  to  the  par- 
ticular parish  to  which  it  is  delivered  :  Per  Ld.  Kenyon  C.  J.  in 
Rex  V.  Lillington,  E.  41  Geo.  8.    1  East,  438.  2  Bott^  571.  2  Sol. 

P.  L.  155. 

Neither  is  it  necessary  that  it  be  directed  to  any  parish  in  par- 
ticular. But  per  Ld.  Kenyon,  C.  J.  a  certificate  is  not  a  transfer- 
able instrument  from  one  parish  to  another ;  for  then  it  woukl 
qperate  as.  a  licence  for  vagrancy.  That  is,  af):er  it  has  performed 
its  office  in  one  parish,  it  cannot  be  taken  to  another  for  the  same 
purpose ;  and  so  from  parish  to  parish  as  of^en  as  the  certificated 
person  shall  choose  to  remove  himself.     Same  Case. 
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A  pariih  is  not 
compellttble  to 
grant  s  ctrtifi- 
catc. 

A  miidirection 
will  not  vitiate 
it.  neither  will 
it  be  bad  for 
Bon-dtiecUon. 


Certificate  need 
not  be  directed 
to  the  parish  to 
which  it  it  de- 
liverfld. 


Kor  to  any 
pariih  in  parti- 
cular. 

But  it  cannot 
be  trantfaired 
from  pariih  ta 
pariih. 
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In  Rtx.  V  LtMenham^  (postf  573.)  Ld.  Kenyon  C.  J.  said,  there  Aikl  Umtb  nwtt 
miMt  be  a  particular  parish  in  contemplation  at  the  time  of  grant-  b«  a  partical«r 
ing  the  certificate.  V^ '?  ««- 

It  has  been    decided  in   Rex  y.  Tamworih,    E.  14  Geo.  S.  !!Tfi!!l*^  ** 
J9urr.  S.  C.  770.     2  Bott^  66^.    2  iVo/.  P.  L.  ISO.  461.  and  in 
other  cases,  that  in  conformity  with  stat.  8  &  9  ^.  c.  30.  a  certifi* 
cate  must  be  signed  by  a  majority  of  churchwardens  and  over- 
seers, or  it  is  void. 

In  Bex  V.  Margam,  E.  9^1  Geo.  3.     1  T.  R.  775.     2  Bott,  565. 
2  Not.  P.  L.  504.  the  same  point  was  determined. 

Rex  V.  Cli/lotiy  H.  42  Geo.  3.  2  £<m^  168.  2  J3o//,  573.  2  Nol.  When  sigaed 
P.  X.  150. 151. 152.    The  appointment  of  one  overseer  alone  for  ^  ^y<«^  church- 
township  is  bad  in  law,  and  a  certificate  granted  by  such  overseer  ^•"'•"  ■*"*  <»• 
cannot  avail ;  for  by  the  stat.  of  Eliz.  the  churchwardens  and  not  ibw^^^. 
lass  than  two  substantial  householders,  are  required  to  be  nominated  waidciu  tad 
overseers.  Hie  stat.  of  W.  directs  it  shall  be  made  by  the  church-  two  oTwrmii^  it 
wardens  and  overseers,  or  the  major  part  of  them ;  or  where  there  ^^^ 
are  no  churchwardens,  by  the  overseers ;  and  a  certificate  like  the  ij?*^      ^*"* 
present  is  not  granted  by  either  one  or  the  other  of  those  descrip-  lowuhlp. 
tions  of  persons.    The  13  &  14  C.  2.  requires  at  least  two  per- 
sons to  be  appointed  overseers  for  a  township.     Therefore  this 
latter  stat.  requiring  two  to  be  appointed,  and  the  stat.  of  W. 
having  required  the  certificate  to  be  executed  by  the  overseers 
where  there  are  no  churchwardens,  and  there  having  been  but 
one  overseer  appointed  by  the  towniship  by  whom  this  certificate 
was  granted,  I  am  of  opinion  that  it  was  void.    Per  Grose  J. 

In  Rex  V.  St.  Margaret's,  Leicester,  E.  47  Geo.  3.  8  East,  332.  S\  G.  5.  c  80. 
Bctt,  Cont.  22.   2  Nol.  P.  L.  149.  150.     A  certificate  signed  by  ^^^ 
two  churchwardens,  one  of  whom  was  sole  overseer,  was  decided  tinned  bj'two 
to  be  a  nullity.    To  remedy  which  inconvenience  it  is  enacted  by  penoot  only, 
stat.  51  Geo.  3.  c.  80.  §  1.  that  all    *'  certificates  of  the  settle-  acting  at 
ments  of  poor  persons,  which  have  been  heretofore  executed  and  churchwardm^ 
signed  by  two  persons  only,  acting  or  purporting  to  act  in  the  y^^'^ 
ciq>acity  of  churchwardens  as  well  as  of  overseers  of  the  poor,  0/37^!^  ' 
and  also  all  such  certificates  as  shall  hereafter  be  so  signed,  #iall 
be  considered  as  good,  valid,  and  effectual,  as  if  the  same  had 
been  executed  and  signed  by  distinct  persons  as  churchwardens 
and  distinct  persons  as  overseers  of  the  poor."    §  2.  Provides  that  Act  not  to 
pothing  in  this  act  contained,  shall  extend  to  do  away  or  alter  any  •^eet  any  prior 
decision  which  may  have  taken  place  in  any  court  of  law,  re-  ****^"  ^  "7 
specting  the  settlement  of  any  poor  person  before  the  passing  of  ^^ 
this  act. 

F«^  iiii/tf,  p.  372.,  and  Vol.  I.  title  9ffimiticc0«  p.  112.  113.  114. 
&  115. 

And  by  stat.  54.  Geo.  3.  c.  107,  after  reciting  that  whereas  by  S^  0. 1. 1 .  107. 
stat.  8  &  9  IV.S.C.  30.  it  is  enacted,  that  persons  coming  to  in- 
habit in  any  parish,  township,  or  place,  shall  bring  with  them  a 
certificate  under  the  hands  and  seals  of  the  churchwardens  and 
overseers  of  the  poor,  or  the  major  part  of  them,  of  some  other 
parish,  township,  or  place,  thereby  ownine  and  acknowledging  the  , 

Eerson  or  persons  mentioned  in  the  said  certificate,  to  be  an  in- 
abitant  or  inhabitants  legally  settled  in  that  parish,  township,  or 
place:  and  whereas  divers  parishes  contam  within  themselves 
several  townships,  hamletSy  or  chapelries,  each  of  which  separately 
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54  O.  s.  c.  107.  maintaina  its  own  poor:  and  whereas  in  sudi  pariAet  the  church- 
Signing  of  ^mii'  wardens  are  for  the  most  part  sworn  into  their  offices  as  church- 
fioaiethypkurck"  wardens  of  the  whole  parish,  although  in  truth  and  in  fsct  they 

act  as  churchwardens  of  the  separate  townships,  hamlets,  or 
chapelries  therein  contained :  Ana  whereas  divers  certificates  of 
the  settlements  of  poor  persons,  have  heretofore  been  signed  and 
executed  by  a  person  or  persons  styling  himself  or  tbeaaselvoi 
and  stated  in  such  certificates,  to  be  churchwarden  or  church- 
wardens, chapelwarden  or  chapelwardens  of  the  township,  hamlet, 
or  chapelry,  granting  such  certificate :  and  whereas  such  person 
or  persons  have  not  been  sworn  into  the  office  of  chnrchwardeo 
or  chapelwardens  of  such  township,  hamlet,  or  chapelry,  but  d 
churchwarden  of  the  parish  wherein  .such  township,  hamlet,  or 
chapelry  is  contained :"  It  is  therefore  enacted,  thai  all  or* 
tificates  of  the  settlements  of  poor  persons^  tohieh  have  been  herdO' 
fore  signed  and  executed^  or  which  shall  hereafter  be  siped 
-  ^^  and  executed  by  a  person  or  persons^  noho  at  the  time  of  hit 
&c^mn^'  ^^  ^^^^    **S^*^S   ^^^  executing  such    certificate  of  settlement^ 

acted  as  churchwarden  or  churchwardens,  chaptewarden  or  ckofd' 
wardens,  of  the  township,  hamlet,  or  chapelry,  granting  suA  eerii' 
Jicate  of  settlement,  shall  be  deeded  and  taken  to  be  as  good,  xM 
and  effectual,  as  if  the  same  had  been  signed  and  executed  h/  a 
person  or  persons  actually  sworn  into  the  Office  of  churchwardm  <n 
chapelwarden  of  such  township,  hamlet,  or  chapelry  :  prowled  al' 
ways,  that  such  person  or  persons  shall  have  Been  duly  mom  inid 
the  office  of  churchwarden  of  the  parish  wherein  the  townMpthsm' 
let,  or  chapelry,  granting  such  certificate,  be  contained,  or  into  the 
office  of  churchwarden  or  chapelwarden  of  such  tawnslnp\  hamliL, 
or  chapelry* 

§  2.  Enacts,  that  all  certificates  of  the  settlement  qfpoorver- 
sons,  which  shall  have  been  heretofore  signed  and  execuiea,  or.wid 
may  hereafter  be  signed  and  executed  by  the  overseers  of  the  poor  (^ 
any  township,  hanuet,  chapelry,  or  place,  and  the  churchwardtn  or 
churchwardens,  chapelwarden  or  chapelwardens,  acting  for  orsp* 
pointed  in  respect  of  such  township,  hamlet,  chapelry,  or  place,  or 
the  major  part  of  them,  shall  be  deemed  and  taken  to  be  as  esgooi, 
valid,  ana  effectual  as  if  the  said  certificates  had  been  signed  tad 
executed  by  such  overseers  and  the  cnurchwardens  of  we  parii 
wherein  such  township,  hamlet,  chapelry,  or  place  u  sitiute,  v 
the  major  part  of  them* 

§  S.  Provides,  that  nothing  herein  contained  shall  be  amitnd 
to  alter,  impeach,  or  (iffect  the  settlement  of  any  person,  for  vkoif 
removal  any  order  of  Justices  shall  have  been  auty  made  before  the 
passing  of  this  act, 

Rexv.  fVooton  St.  Lawrence,  H.SGeo.  3.  Burr.  S.  C.  581. 2^* 

563.  2  Not.  P.  L.  152.  The  parish  officers  of  St.  Lawrence  gavetf 

by  two  justices;  Thomos  Pryor,  the  pauper,  a  common  printed  form  of  a  ccrU* 

but  they  are  not  ficate,  acknowledging  him  to  be  settled  in  the  said  parish  of  &> 

Mgfd  to  Bign     i^iiorence.    It  was  signed  and  sealed  by  the  parish  officen,  is^ 

attested  by  two  witnesses.  But  the  blanks  for  the  allowsocetj 
justices  were  not  filled  up,  and  no  name  of  any  justice  mpt^ 
thereto.  On  his  return  to  the  parish  granting  the  certificate 
they  relieved  him  until  the  time  of  this  removal.  —  By  U-  ^^ 
field,  C.  J.  and  the  Court :   A  certificate  cannot  condude  ^ 
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parish,  unless  properly  signed.    The  certificate  act  specifies  <er-  signing  o/eerti- 
tain  checks  ana  guar^  upoh  certificates.    The  justices  are  not  Jicaies  btfjut- 
obliged  ministerially  to  allow  and  sign  a  certificate ;  they  have  a  ^^^'' 
discretion  to  allow  it,  or  not  to  allow  it,  if  it  be  liable  to  objec- 
tion.    "Die  act  requires  a  conclusive  certificate  to  be  under  the 
checks  and  guards  therein  particularised.     This  certificate  wants 
them  ;  therefore  it  is  no  certificate  within  the  act.     And  if  it  be 
not  a  certificate  within  the  act,  it  cannot  conclude  the  parish. 

In  Rex  V.  Boston,  E.  4  Geo.  3.  2Boit,  561.   2  NoL  P.  L.  152.  The  justice. 
It  was  decided  that  the  justices  who  allowed  the  certificate,  might  who  sign  may 
iilso  attest  as  witnesses  ;  but  that  it  must  appear  upon  the  certi-  ***JU**^^ 
ficate  that  they  took  upon  them  to  act  in  botn  capacities.  nesws. 

Rex  V.  Netkertkongy  H.  54-  Geo.  3.  2  M.Sf  S.  337.     Upon  ap-   a  parish  cerd- 
peul  to  the  quarter  sessions  for  the  West  Riding  of  Yorkshire^  ficate  of  laore 
against  an  order  of  removal  from  the  township  of  Netherthong  to  *han  thirty 
the  township  of  Honlej/,  the  respondents  called  a  person,  who  J**"*!^"*?'  ^' 
was  a  rated  inhabitant,  and  overseer  of  the  poor  of  the  township  ^  super's* 
of  Netherthong,  who  produced  a  certificate,  dated  in  the  year  grandfather  and 
17.56,  from  Honleu  to  Netherthong,  acknowledging  the  pauper's  father  to  belong 
grandfather  and  father  to  belong  to   Honley.      The  appellant's  *<>  *J»«  appellant 
counsel  objected  that  before  such  certificate  could  be  received  ^T^^^^ 
and  read  in  evidence,  some  account  must  be  given  of  it,  and  ^.^^^j  inhj^itant 
uhence  it  came,  which  he  contended  the  witness  was  not  com-  who  was  over. 
potent  to    give,  on   account  of  his  being  a  rated   inhabitant  of  seer  of  the  re  • 
Setherthong ;  and   ^e  Court  being  of  that  opinion,  refused  to  •Pendent  pa- 
permit  the  witness  to  give  evidence,  and  discharged  the  order,  IJf  uL^^j***^** 
subject  to  the  opinion  of  the  Court  of  K.  B.  whether  such  evi-  though  It^as* 
dence  ougbt  to  have  been  received.    When  this,  case  was  called  objected  that 
uri,  the  counsel  in  support  of  the  order  of  sessions,  admitted  that  iome  account 
after  the  decision  of  Rex  v.  Ryton,  ("post,  567.)  he  could  not  sustain  "hould  be  given 
the  ruling  of  the  sessions  ;  but  he  prayed  that  the  case  might  be  ^^ ."   **"' 
remitted  to  be  heard  on  the  merits.  —  JA.  EUenborough  C.J.  aot  competent 
I  remember  upon  the  trial  of  an  action  for  a  false  return  to  a  to  give  that  ac- 
mandamus,  a  corporator  was  called  to  produce  some  of  the  cor-  count;  and 
poration    muniments,   and  objection  taken  to  his   admissibility.  **  ••*"•  *•*  '*' 
But  Ld.  Kenuon  said,  that  he  should  hold  him  capable,  as  a  de-  ^jJSJ^  ^^ 
positarv  of  tne  muniments,  of  being  brought  forward  for  the  pur-  mined  as  to  the 
})osc  of  producing  them,  and  that  if  the  party  objecting  wished  custody. 
to  enquire  as  to  the  custody  he  might,  ana  that  he  would  receive 
the  evidence.     If  the  parties  choose  to  stand  on  such  a  point  as 
this,  it  may  be  as  well  that  they  should  abide  by  it.     Order  of 
sessions  quashed.  —  Scarlett,  who  was  against  the  order,   men- 
tioned the  Stat.  S  Geo.  2.  c.  29.  (  8.,  which  directs  that  a  certi-  Ante,  p.  S6l. 
ficate,  after  it  has  been  allowed,  and  the  oath  of  its  execution 
certified  by  the  justices,  shall  be  evidence  without  further  proof. 

Rex  V.  Dehenham,  M.  59  Gfio.  S.   2  B.  8^  A.  185.     Removal  On  an  Appeal, 
from  the  parish  of  Debenham  to  the  parish  of  Kenton  in  the  Jhe  respondent?, 
county  of  Si^ffblk.    The  sessions  quashed  the  order,  subject  to  the  '°  °^*}J*l 
opinion  of  the  Court  of  K.  B.  on  the  following  Case.  —  The  pau-  onhlSive^ 
per  had  gained  a  settlement  by  hiring  and  service  in  the  parisn  of  to  them  of  a 
Debenham,  unless  it  could  be  shewn  that  his  father  at  the  time  certificate  given 
resided  in  that  parish  under  a  certificate  from  the  parish  of  Ken*  by  theappel- 
ton.    It  was  proved  that  no  such  certificate  could  be  found  in  }"*".'  •<^know- 
thc  custody  of  Debenham.    The  t)auper's  fether,  James  Driver,  pSS^f  ^  be 
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thfir  Mttlcd  in-  proved  that  in  the  year  1771 9  having  been  removed  from  Debem* 
a*^"^  ^id  ^^  Kenton,  the  parish  officers  of  Debenham  refused  to  allow 

bol^from  their  ^"^  ^®  return  uoless  Kenton  would  grant  him  a  certificate :  to  this 
own  parish  ^^  parish  officers  of  Kenton  consented.  An  order  for  granting 
chest,  in  whidi  this  certificate  was  made  at  the  quarteriy  meeting  of  the  direc- 
was  an  entry  of  tors  and  guardians  of  the  incorporated  hundreds  of  Loes  and 
h**  d**^-'-*  ***%  ^^(fif^^  (*^  which  Kenton  is  situated),  as  appeared  by  an  entry  ia 
a^^rmer  oafi^  the  minute  book  of  the  proceedings  of  the  hundred-bouse  quar* 
officer:  held  terly  meetings  dated  20di  March,  1771.  And  to  prove  that  such 
that  such  erU  certificate  was  delivered  to  the  respondent  parish  in  pursuance  d 
dcnoe  was  in-  such  order,  a  book  was  produced  irom  the  parish  chest  of  Debem- 
admissible.  ham,  on  the  outside  of  the  cover  was  "  Certs.  Reed.  Bonds  do. 
R.  ▼•  Dcben-  Coppys  of  Orders,  1756."  This  book  contained  memorandums 
^^'"^  of  orders  of  removal,  of  bonds,  and  certificates  received.     The 

certificates  were  regularly  numbered,  and  under  the  title  of  certi- 
ficates received  was  the  following  entry,  dated  1771,  ^'  No.  88.  John 
Polkins  from  Kenton* — No.  89.  James  Driver,  do.**  There  were 
a  variety  of  other  certificates  subsequently  entered.  The  sessions 
were  of  opinion  that  this  book  was  not  admissible  in  evidence. 
After  argument,  Abbott  C.  J.  The  principles  of  the  law  of  evidence 
in  this  country  are  founded  on  the  strongest  sense,  and  soundest  rea- 
soning. It  is  of  tlie  first  importance  to  preserve  them  strictly ;  inas- 
much as  thejr  are  the  great  safe  guards  of  the  subiect,  in  the  admi- 
nistration  of  justice  in  all  cases,  from  those  involving  property  of 
the  most  trifling  amount,  to  those  where  the  life  of  an  individual  is  at 
stake.  I  should,  therefore,  be  extremely  unwilling  to  come  to  any 
decision  which  should  break  in  upon  any  established  principle.  It  is 
an  established  principle,  that  nothing  said  or  done  by  a  person  hav- 
ing at  the  time  an  interest  in  the  subject  matter,  shall  be  evidence 
eiSier  for  him  or  persons  claiming  under  him.  Now  the  entry  in 
this  book  is  of  that  description ;  tor  it  is  made  by  a  person  having 
an  interest  to  make  it,  inasmuch  as  it  is  produced  as  proof  of 
the  delivery  of  a  certificate  by  which  the  p^ish  of  which  the 
party  making  an  entry  is  an  inhabitant,  is  to  be  relieved  from  the 
Duraen  of  maintaining  the  individual  named  in  the  certificate.  1 
think,  therefore,  that  the  safest  course  which  the  Court  can 
pursue  will  be  to  hold,  that  the  sessions  were  justified  in  reject- 
mg  this  evidence.  There  are,  however,  in  this  case,  other  cir- 
cumstances from  which  the  sessions  may  draw  the  concduBOB 
(if  they  shall  think  fit  so  to  do)  that  the  certificate  was  in  fisct  de- 
livered. I  think,  therefore,  that  the  case  should  so  back  to  be 
reheard  upon  that  point.  — >  Bayley  J.  I  am  entire^  of  the  same 
opinion,  that  the  entry  in  this  Dook  was  not  evidence,  the  eiect 
of  it  being  to  advance  the  interest  of  the  person  who  made  it.  — 
Holroyd  S.  concurred.  Case  sent  back  to  the  sessions  to  be  reheanL 
As  to  the  seal-  Rex  v.  Audrey,  E.  1817,    Phill.  Ev.  510.   4/A  edii.  —  Jht 

ing-  question  was,  whether  a  certificate  signed  by  two  churchwardeni 

and  one  overseer,  but  bearing  only  two  sws,  was  a  legal  and 
valid  certificate  under  the  stat.  8  &  9  ^.  S.  c.  SiO.  (which  requires 
certi^cates  to  be  under  the  hands  and  seals  of  the  churchwardens 
and  overseers,  or  the  major  part  of  them,  or  under  the  bands 
.  and  seals  of  the  overseers,  wnere  there  are  no  churchwardens) 
the  Court  determined  that  the  certificate  had  not  been  ptoperly 
executed.  The  facts  of  the  case  were  shortly  as  follow.  The 
certificate  was  duly  attested,  and  allowed  by  magistrates,  and 
purported  to  be  the  certificate  of  A*  B.  and  C*  Z>.  cburchwar- 
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densy  and  of  £•  F.  oveneer ;  one  teal  was  opposite  to  the  two  Ai  to  tlw  imI* 
first  names  and  the  other  seal  opposite  to  the  last ;  no  tuace  of  ^°C^' 
any  other  seal  speared  on  the  instrument,  and  the  certificate 
was  above  thirty  years  old.  —  Ld.  Ellenborough  C.  J«  in  deliver- 
ing the  judgment  of  the  Court,  said,  *'  In  considering  how  far 
the  cases  of  deeds  are  applicable  to  the  present,  it  is  to  be  re- 
collected, that  in  those  cases  the  parties  aione,  under  whose  au- 
thority the  deeds  were  e|:ecuted,  are  bound  by  them.  But  the 
present  is  the  case  of  the  execution  of  a  power,  which  binds 
and  operates  upon  other  persons  at  their  peril,  and  subjects  them 
to  indictinents  as  for  crimes,  in  case  of  their  disobedience  to  the 
power,  if  it  be  duly  executed.  In  the  execution  of  powers,  all 
the  circumstances  required  by  the  creators  of  the  power,  how- 
ever unessential  and  otherwise  unimportant,  must  be  observed, 
and  can  only  be  satisfied  by  a  strictly  literal  and  precise  per- 
formance. —  In  the  present  case,  where  an  act  is  to  be  under  the 
hands  and  seals  of  the  three,  a  mere  actual  sealing  by  any  of  the 
three  appears  to  us  not  sufficient ;  but  it  ought  to  be  under  the 
actual  distinct  seal  of  each,  that  is  to  say,  under  a  distinct  and 
several  sealed  impression  adopted  by  each  of  the  parties." 

In  Barkj/crqft  v.  Coleoverton^  M.  7  Geo.  L  2  Bgtt^  561. 
2  Nol*  P.  Z.  1S2.  If  it  be  stated  that  a  certificate  was  allowed 
according  to  the  act  of  parliament,  the  Court  will  presume,  that 
it  was  duly  attested,  otherwise  it  could  not  be  so  allowed. 

In  IUx\.  Rytim,  E.  3S  Geo.  3.  5  T.  R.  259.  2  Bott,  625.  Phill. 
Ev.  508.  4th  edit.  Where  the  respondents  produced  a  certificate, 
more  than  thirty  years  old,  purporting  to  be  granted  to  their 
parish  by  the  appellant  parisn,  the  mere  production  of  it  was 
oeld  to  be  sufficient,  and  the  respondents  were  not  obliged  to 
shew  that  the  certificate  had  been  kept  in  the  parish  chest. 

2.  £)f  tfie  tieltberp  of  cemficateji. 

In  Rejc  V.  Wendey,  H.  33  Geo.  3.   5  t.  R.  154.   2  BoiU  569.  ^  ^^'^Yf 
^Nol.  P.  L.  125.  155.  162.  Ld.  Kenyon  C.  J.  held  that  the  act  ^"SthelliSh 
requires  a  delivery  of  the  certificate  at  the  time  when  the  pauper  officen  •t'tha 
goes  into  the  certificated  parish,  and  tliat  it  was  essential  to  the  time  of  coming 
interest  of  that  parish  that  it  should  be  delivered,  as  the  with-  into  tb«  pari»h. 
holding  it  from  them  for  a  time  might  be  the  means  of  intro- 
ducing frauds.  See  this  case,  /^o^,  589.     But  a  certificate,  though 
not  delivered,  is  an  acknowledgment  by  the  parish  panting  it, 
that  the  pauper  was  settled  with  them  when  it  was  given,  but  it 
is  not  determined  by  the  case  of  Rex  v.  Buckingham  (pott,  573.) 
(which  wascited  to  this  point)  that  it  prevents  the  pauper  gaining 
a  settlement  in  the  certificated  parish  afler  it  is  granted.  —  Per 
Ld*  Kenyon  in  the  same  case  of  Rexv.  Wensley. 

3-  jfi>f  {irt:0(m0  to|^o>  bp  crtttficate0,  ace  promttd  ftniti 

cmtotialt 

Rex  v.  5^  Peter  and  St.  Paul,  Bath,  T.  22  Geo.  3.  Cold.  213. 
2  Bott.  540.  2  NoL  P.  L.  148.  333.  The  pauper  was  vemoved 
firom  the  parish  of  L.  S^  W.  in  the  county  of  Somerset  to  St.  Peter 
find  St.  Paulp  in  Bath,  as  being  likely  to  become  chargeable ; 

o  o  4 
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7\>  w/tti»t  c«r/i-   xhe  sessions  confirmed  the  order.    Thf  substance  of  the  Csie 
fcaUM  rxiend.     ^.^^  ^^^t  the  parishes  of  ,S'^.  Peter  and  Si.  Paul  bad  tMethei 

purchased  apiece  of  land,  in  the  parish  of  L*Sf  JT.  and  boik 
thereon  a  common  poor-house  for  tiieir  poor*  To  this  tbey  re^ 
moved  the  pauper,  together  with  others,  giving  them  all  cmfi* 
cates  duly  executed,  to  the  parish  of  L.  ^  W.  The  panper  hsd 
not  been  chargeable  to  the  parish  of  L*  Sf  fV*  but  was  removed 
by  it  on  the  ground  that  he  was  not  an  object  of  the  certificste 
act,  and  therefore  not  protected  by  it*  *>  Ld«  MansfUid  C  J» 
held  that  no  restriction  was  imposed  against  two  parishes  uniting 
under  9  Geo.  1.  c.  ?•  §^.  to  purchase  a  building  for  their  poor, 
and  that  they  might  purchase  it  in  a  third  parish ;  that  whim  it 
is  once  purchased  it  becomes  a  part  of  the  local  system  of  escb 
parish.  And  that  the  certificate  acts  authorise  the  whole  bodj 
of  the  poor,  of  whatever  denomination,  and  with  whatever  object, 
to  leave  their  own,  and  to  remove  into  any  other  paridi,  provided 
they  can  obtain  the  protection  of  a  certificate.    Orders  qaaifaed. 


A  certificate 
extends  to  a^-> 
ter-bom  chil- 
dren  and  a 
secood  wife. 


A  parish  jilt- 
ing a  cartificato 
to  a  woman 
sutedtobea 
spinster  and 
with  child,  and 
acknowledging 
both  to  be  le- 
gally settled  in 
the  parish  so 
certifying,  is 
bound  to  re- 
ceive the  child 
bom  a  bastard 
in  the  certified 
parish. 

But  a  certificate 
stating  the  wo- 
man to  be  un- 
married and 
agreeing  to  re- 
ceive her  and 
oil  the  children 
she  might 
thereafter  haTC, 
does  not  extend 
to  a  bastard 
bom  several 
yean  after. 


4*  %ti  togat  tntiiliitiualjs  a  Certificate  tifWM^ 

Rex  v.  Sherborne,  E.\5  Geo.  2.  Burr.  S.  C.  182.  2  J?o«,578. 
2  Nol.  P.  L.  156.  A  certificate  extends  not  only  to  the  certifi* 
c^ted  man  liimself,  but  likewise  to  all  his  family  and  aU  his  chil- 
dren, whether  bom  before  or  after  the  certificate  is  granted;  to 
those  by  a  second  v/ife,  taken  while  the  pauper  reaidtt  under  the 
certificate  afler  the  death  of  a  first,  who  had  removed  into  the 
parish  and  resided  with  him  under  it,  as  also  to  a  second  wife  her- 
self married  under  such  circumstances.  Rex  v.  Bray^  Burr.  &  C. 
259.  2  Botty  580.  2  Nol.  P.  L.  156.  Rex  v*  Hanwion,  6  T.  R. 
266.  2  Bott^  440.  Rex  v.  Buckingham,  Burr.  S.  C.  S14.  2  B(M, 
580.  noiis. 

Rex  V.  Ipsleyy  T.  28  Geo.  2.  Burr.  S.  C.  650.  2  BoH,  581. 
2  Nol.  P.  L.  123.  A  certificate  was  given  by  Studley  to  IpJe^ 
which  acknowledged  **  Ann  Causier,  a  spinster,  andihechUdAe 
then  toent  tvith,  to  be  legally  settled  in  Studlei/  /'*  Ann  Caunefi 
was  delivered  of  a  child,  and  was  afterwards  removed  with  the 
child  from  Ipsley  to  Studley.  The  sessions  thought  that  the 
certificate  could  not  extend  to  a  bastard  child  en  venire  sa  mere* 
But  she  Court  held  that  the  parish  of  Siudley  were  bound  hj 
this  certificate,  thus  noticing  the  woman's  being  unmarried  and 
with  child,  and  acknowledging  the  child  she  then  went  with  ta 
be  legally  settled  in. that  parish. 

Rex  V.  Mathon,  T.  37  Geo.  3.  7  T.  R.  862.  2  BaHy  W 
1  Nol.  P.  L.  288.  289.  The  parish  of  Mathon  engaged  b}r  s  cer- 
tificate  to  receive  and  relieve  M.  C.  with  the  child  of  wbich  ^ 
was  then  pregnant,  and  all  other  children  she  mighi  tkereaftff 
have.  Some  years  after  she  had  an  illegitimate  child  in  the  cer- 
tificated parish.  And  the  Court  held  that  a  child  en  venire  sa  miff 
was  capable  of  being  described^  as  was  done  in  Rex  v.  Jpdef- 
But  here  the  child  was  not  bom  till  eight  years  after  the  cr- 
eate was  granted,  and  being  illegitimate  it  is  not  included  withffi 
Uie  general  wordis  of  the  certificate^  which  extends  only  ta  legiti- 
mate children. 
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lU*  V.  DarUngloriy   1\  S2  Geo.  8.    4  T,  JR.  797-    2  Bo/^  588.  A  certificate 
2  A^o/.  P.  Z.  157«  165. 172.     Althoueh  a  «on  resides  with  his  fa«  (>o^  not  extend 
ther,  vet  if  he  marries  and  has  children,  a  certificate  does  not  ^^"^* 
extend  to  the  grand-children,  either  so  as  to  reader  them  irre-  ^  chHd"ren  *?iin- 
moveable,  or  prevent  their  acquiring  a  settlement.  —  In  this  case  named)  after 
Lid.  Kenyan  C.J.  said,  By  the  words  of  the  8  &  9  /F.3.  c.  30.  they  become 
the  parish  to  which  the  certificate  is  granted,  is  obliged  to  receive  ^.^^*  ^  ^^^' 
the  certificated  person,  together  tvith  his  or  her  family.    Now  ^"* 
what  is  the  fair  legal  import  of  the  word  Jamily  9    It  is  true  that 
in  construing  a  will,  and  where  it  is  the  intention  of  the  testator 
that  it  shall  extend  beyond  the  immediate  children^  it  may  have 
that  operation :  but  that  is  not  the  sense  in  which  it  is  used  in  this 
act.     In  common  parlance,  the  family  consists  of  those  who  live  The  family  opo- 
undur  the  same  roof  with  the  paterfamilias  ;  those  who  form  (if  sists  of  those 

1  may  use  the  expression)  his  fire-side.     But  when  they  branch  ^^^  1*^^  under 
out  and  become  the  heads  of  new  establishments,  they  cease  to  *^-V^®  '°^^ 
be  part  of  the  father's  fiunily.     I  admit  that  a  certificate  extends  ftLilia^  who^ 
to  the  son  on  account  of  the  positive  words  of  the  act  of  pariia-  form  his  firc- 
raent,  he  being  part  of  the  father's  family   but  when  he  him*  side.    When 
self  becomes  the  head  of  a  family,  then  the  words  of  the  statute,  ^^^  become 
public  policy,  and  the  convenience  of  mankind,  require  that  he  ****  '"^'^r Jw 
should  no  longer  be  considered  as  part  of  his  father's  fisimily,  or  menuthey 
be  protected  by  the  certificate  granted  to  his  father.     Giving  full  cease  to  be  a 
effect  to  the  certificate,  as  far  as  the  words  of  the  act  and  the  in*  part  of  the  fa- 
tention  of  the  legislature  go,  I  think  it  meets  with  its  boimdary  ^^'**  family. 
line,  when  it  has  protected  the  family  of  the  certificated  person ; 

that  is,  all  those  who  live  with  the  paterfamilias ;  and  conae* 
quently  that  this  grandchild,  wKo  was  the  son  of  the  head  of  a 
distinct  family,  was  not  prevented  gaining  a  settlement  by  hiring 
and  service. 

Also  in  Rex  v.  Heath,  E.  S4  Geo.  S.  5  T.  R.  58S.  2  Botty 
614.  2  NoL  P.  L.  172.  The  same  point  came  in  question, .when 
Lord  Kenyon  C.  J.  said,  that  he  wished  it  to  be  understood  that 
he  adopted  the  above  case  of  Rex  v.  Darlington  to  its  full  extent^ 
and  he  hoped  the  rule  established  in  that  case  would  be  a  guide 
in  future,  because  it  was  so  plain  that  it  could  not  be  misun- 
derstood. 

In  Rex  y.  Morllake,  E.  45  Geo.  3.     6  Easty  397.    2  Bott,  619. 

2  NoL  P.  L.  156.160.  The  same  point  came  in  question.  The 
certificated  persons  had  a  son*  born  to  tliem  in  the  certificated 
parish  while  they  resided  there.  That  son  afterwards  married, 
and  had  four  children :  having  left  his  father's  family,  and  occu* 
pying  a  separate  house  of  his  own  in  the  certificated  parish. 
Ld.  EUenb'arough  C.  J.  acknowledged  the  determinations  in  the 
cases  of  Rex  v.  Darlington  and  Rex  v.  Heath :  And  said  that 
the  son  by  marrying  ana  taking  a  separate  house  for  himself,  be* 
came  the  head  of  a  new  family,  and  was  then  in  a  condition  to 
gain  a  settlement  for  himself  in  the  certificated  parish.  The  other 
judges  agreed. 

But  a  certificate  continues  as  to  any  person  who  is  expressly  But  if  the  chil- 
named  therein  until  discharglMl  by  tome  act  immediately  anecting  ^^^^  benamia 
himself;  fbr  he  is  to  be  considered  in  the  same  situation  as  if  the  '"  ^'.  ^"i^.^*  ^ 
parish  had  granted  a  distinct  certificate  as  to  him.     Rex  v.  TeS"  tend  to  ri'em  *' 
ferton,  E.  33  Geo.  3.  5  T.  R.  258.  2  Botty  592.  2  Nol.  P.  L.  1 55.  after  they  be- 
170.    Rex  V.  Keel^   CaUL  144.    2  Bott^  605.    And  consequeotly  come  heads,  of 

families. 
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TowkM^terH'  ijjg  family  reside  under  it  and  are  afiected  by  it.    Resf^BaA 
foaUi  acttna.      ^^siony  8  T.  R.  446.    2  Bott,  601.    2  Not.  P.  L  170. 

But  as  it  is  competent  to  the  parties  to  limit  the  extent  of  a 

certificate,  it  may  be  framed  so  as  to  exdudcf  as  well  as  to  m- 

duiUf  a  person  who  would  otherwise  be  considered  as  protected 

by  it. 

But  if  a  child         ^^jp  ^^    Storrington,  H.  37  Geo.  3.      7  T.  R.  133.     2  BttU, 

feft'o^rf  Se^^  598.    2  Nol.  P.  L.  147.  155. 157-    Two  justices  remoTCd  Jama 

certificate,  it       Ceary  and  his  wife  and  children  from  Storrington  to  PatMig 

docs  not  extend  in   Sussex.     The  sessions  quashed  the  order,  and  stated  the 

to  that  child,      following  Case:    In  1778  the  pauper's  fother  John  Ceary  wA 

although  be       jjjg  ^jfg  ^^^  three  children,  then  and  for  some  years  before 

^romethe^*     were  resident  in  Storrington^  when  he  and  his  wife  and  the 

head  of  a  ia-      ^wo  younger  chil^en  were  removed  to  PoteAtn^,  from  whence 

mdj,  he  soon  after  returned  to  Storrington  with  a  certificate,  acknow^ 

ledging  him,  his  wife,  and  the  said  two  children  by  name  to  be 
inhabitants  of  Patchings  but  the  pauper,  then  about  fourteen 
years  of  age,  was  neither  included  in  the  order  of  remoTsl,  nor 
m  the  certificate ;  the  parish  officers  of  Storrington  having  d^ 
clared  upon  the  examination  of  the  father  before  Uie  magtstratei, 
that  as  the  pauper  got  his  own  living  they  had  nothing  to  do  with 
him.  That  the  pauper  both  before  and  after  his  father's  remonl) 
supported  himself  entirely  by  daily  labour,  and  lodeed  and 
boarded  with  his  father  at  Storrington^  for  which  he  paid  St.  fa 
week.  That  about  two  years  after  his  father's  return  with  the 
certificate,  and  while  he  continued  to  reside  under  it,  the  pauper 
being  then  about  sixteen  years  of  ase,  hired  himself  for  a  yetr 
to  Mr.  jBroton,  of  Storrington^  with  whom  he  had  previously 
served  as  a  dav  labourer,  and  served  the  year  out,  after  which  he 
asain  worked  for  himself  as  a  day-labourer,  and  lodged  and  hoard- 
ed with  his  father  on  the  same  terms  as  before,  (paying  him  so 
much  a  week  for  lodging  and  board),  until  he  married ;  that  he 
continued  to  reside  at  Storrington  until  he  was  removed  by  the 
present  order ;  and  that  he  had  not  done  any  other  act  (other 
than  as  aforesaid)  to  gain  a  settlement  in  Storrington*  —  By  Ld. 
Kenyon  C.  J.  In  deciding  this  case,  I  wish  not  to  disturb  soy  of 
the  authorities  which  have  been  cited ;  but  my  opinion  in  tba 
case  proceeds  upon  its  own  particular  circumstances.  Consider 
the  situation  of  this  family :  the  father,  mother,  and  two  of  the 
younger  children,  who  had  been  resident  at  Storrington,  *^ 
removed  by  an  order  of  justices  to  Patting,  who  gave  them  t 
certificate,  and  they  returned  to  Storrington,  Now,  before  and 
at  the  time  when  this  certificate  was  obtained,  the  pauper  bad 
worked  as  a  day-labourer,  and  received  his  wages  for  his  own  uie, 
had  lodged  in  his  &ther*s  house,  and  paid  a  weekly  sum  for  that 
accommodation.  The  form  of  the  certificate  too  is  materia],  H 
was  granted  to  the  father,  mother,  and  the  two  younger  ckOdrtn; 
but  the  pauper  was  not  included  either  in  the  order.of  renoral 
or  in  the  certificate.    If  indeed  he  were  under  the  disability  of 

S lining  a  settlement  by  9SflOW.S*  to  be  sure  this  is  not  one  of 
e  modes  allowed  by  that  act.    But  the  question  is,  Whether  he 
is  to  be  considered  as  a  certificated  person  ?  Generally  q>eskmg« 
if  a  certificate  be  granted  to  the  head  of  a/amily,  it  extends  to  ^ 
And  Uie  parties  1^^  members  of  that  Jamily  f  but  it  is  competent  to  thepsrtiii 
•^  themselves  to^  narrow  the  extent  of.  a  certi&cate ;  and  the  certi- 
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•  •  

ficate  in  auef tion  seems  to  have  been  specially  framed  for  the  ^  w^^"*  «rfj- 
purpose  of  excluding  the  pauper  from  the  operation  of  it :  It  is  .A»*»  «**^ 
not  conceived  in  general  terms,  but  after  mentioning  the  father  °*"^^L^ 
and  modier,  it  goes  on  to  specify  the  two  younger  ohildrent  ^  * 
omitting  the  pauper,  who  was  the  eldest;  and  it  is  a  known 
maxim  exprenio  unius  est  exdiisio  alterius.  Therefore,  on  the 
particular  circumstances  of  this  case,  I  am  of  opinion  that  the 
pauper  was  not  resident  at  Storrington  under  the  certificate,  and 
consequently  was  not  disabled  from  gaining  a  settlement  there 
by  hiring  and  service ;  but  I  desire  to  have  it  distinctly  under- 
stood that  I  do  not  by  this  decision  mean  to  shake  the  authority 
of  any  of  the  former  cases.  —  Grose  J.  The  question  is,  Whe- 
ther the  pauper's  residence  in  Storrington  were  or  were  not  pro- 
tected by  this  certificate ;  for  if  it  were  not,  he  is  now  settled  in 
that  parish.  A  certificate  protects  only  three  classes  of  persons : 
those  who  are  named  it ;  those  who  are  part  of  the  family  of  *the 
certificated  person  when  it  is  granted ;  and  his  children  bom  in 
the  certificated  parish  after  that  time.  Now  the  pauper  cer- 
tainly does  not  come  within  either  the  first  or  the  third  class :  nor 
was  he  part  of  his  father's  family,  as  far  as  respects  the  certifi- 
cate ;  for  the  certificate  does  not  meotion  his  name,  though  it 
does  mention  the  names  of  the  younger  children ;  and  the  parish 
officers  declared  that  he  was  not  included  in  the  former  order  of 
removal,  which  was  the  occasion  of  this  certificate,  because  he 
was  capable  of  gaining  a  livelihood  for  himself.  All  the  parties 
interested  considered  the  pauper  to  be  sui  jurts^  when  the  cer- 
tificate was  granted,  and  therefore  it  was  not  meant  to  include 
him ;  he  was  not  a  part  of  his  father's  family  for  the  purposes  of 
this  certificate.  —  Latorence  J.  of  the  same  opinion.  —  Order  of 
sessions  confirmed. 

5.  £)f  rjeir  effttt. 

New    Windsor  v.  IVhite  Wdtham,    T.  5  Geo.  1.      1  Stra.  186.   ^  ctitlfiaite, 
2BMy  577.     2iVb/.  P.  L.  123*     The  pauper  bein^  settled  in  2Ee"*''^*'S^iJ2 
Wkiie   WaUham^  where  he  had  lived  for  two  years  with  a  woman  turnedinfh  to 
who  was  reputed  his  wife,  went  with  a  certificate  from  White  bemmnand 
Walihanif  owning  them  as  husband  and  wife,  into  the  parish  of  wife  concludes 
New  Windsor^  where  they  had  six  children.     The  man  oied,  and  t*»«i»ri«l>» 
the  woman  swearing  they  had  never  been  married,  the  justices  ^^g*"  »*"«»'- 
adjudged  the  children  to  be  bastards,  and  settled  in  New  Wind'  ^^  they'wm 
<or,  wnere  they  were  born.    But  by  the  Court :  The  certificate  is  not  to;  the 
conclusive  to  the  parish  of  White  Walthanty  and  they  are  not  to  woman  swear. 
be  admitted  to  dispute  the  validity  of  the  marriage^  and  therefisr^  ^"8  *2[J!l*^ 
the  six  children,  being  actually  chargeable  to  New  Windsor y  must  22'^*"°'*'" 
be  sent  to  WhUe  WaUham. 

Rex  V.  Headcorn     T.  19  Geo.  2.     2  Sess.  Ca.  206.     2  Stra.  A  ceniSeate 
.1238.    Burr.  S.  C.  25S.     2  Bott,  578.     2  Not.  P.  L.  121.  122.  •cknowledglng 
The  parish  of  Maidstone  gave  a  certifieate  to  Headcomy  acknow-  ^  ^'/"to  be* 
ledging  Richard  Burden  and  Mary  his  wife,  and  their  four  chil-  iJlJ/y^lettJed 
dreo,  to  be  legally  settled  at  Maidstone.  Afterwards  it  appeared*  /(^c.  is  coodn-' 
that.  JIfary  was  not  his  lawful  wife,  but  that  he  had  a  former  siveof  thefact 
wife  then  living.    Upon  which  Maidstone  acknowledged  the  set-  of  settlement 
tlemcnt  of  the  real  and  true  wife,  but  not  of  the  said  Mary  and  J^^^^uSir. 
htr  children ;  and  pleaded,  that  it  would  be  hard  that  they  should  ri^iL^wT^* 
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Howfarconclw  ^  forced  to  take  two  wives,  and  different  children.    But  by  the 
sive  of  the  fact     Court :  The  parish  that  certifies  must  take  care  for  whom  they 
^marriage,  if    certify ;  and  the  certificate  is  conclusive.    The  parish  of  Afdw/- 
it  be  recited.        stone  have  by  this  certificate  expressly  acknowledged  the  said 
R.  B.  having  a  Mar^  to  be  their  legal  inhabitant;  and  the  parish  of  Headcorn 
ant  wife  still      ^^e  thereupon  bound  to  receive  her.     Therefore,  when  she  be- 
comes chargeable,  the  parish  of  Maidstone  are  obliged  to  pro- 
vide for  her  and  her  children  by  Burden.     Maidstone  say  they 
were  deceived :  But  it  was  their  own  fault  or  folly  if  they  were 
so  ;  and  thei/  deceived  Headcorn  $  therefore  they  ought  to  suffer, 
and  not  Headcorn, 
CcrUficatein-         Rex  v.    Tostock    H.  IS  Geo.  3.     2  Bott,  5B2.     Burr.  S.  C. 

""^kf  "^bastwd"  ^^'^'  ^  ^^'  ^-  ^-  ^^^'  '^®  *^**®  *^*'®^'  ^^^  Edward  Par- 
aA  a'leffitirnate  ^^^0^9  Otherwise  Jerman^  was  born  at  Tostock  of  the  body  of 
child,  held  con-  Elizabeth  Parkinson  spinster,  an  inhabitant  of  the  parish  of  Tox- 
elusive.  iock  ;  and  that  Edward  Jemian,  legally  settled  in  the  parish  of 

Islamcy  but  then  residing  in  Tostock,  was  the  putative  father  of 
the  said  child  :  that  soon  aflcr  the  birth  of  the  said  thild,  EUsa- 
beth  Parkinson  was  married  at  Tostock  to  the  said  Edward  Jer- 
man  :  that  some  short  time  af^er  the  said  marriage,  the  jiarish 
officers  of  Tostock  warned  the  said  Edward  Jerman  to  get  a  cer- 
.  tificate  from  Islame :  whereupon  Edward  Jerman  applied  to  the 
parish  officers  of  Islame  for  such  a  certificate  for  himself,  hie 
wife,  and  his  son,  without  informing  them  that  the  said  Edvocrd 
the  son  was  born  a  bastard,  and  that  they  knew  nothing  of  it 
that  he  was  so :  that  Islame  granted  a  certificate  acknowlediog 
Edward  Jerman^  Elizabeth  his  wife,  and  Edward  their  son,  to  be 
their  parishioners.  It  was  contended,  that  the  certificate  wai 
improperly  obtained,  by  the  suppression  of  a  fact  which  ought 
to  have  been  disclosed  at  the  time  when  the  certificate  was  asked 
for ;  and  that  there  never  was  a  case,  where  the  certificate  was 
held  to  be  conclusive  when  obtained  by  fraud  on  the  suppres- 
sion of  facts,  but  only  where  they  have  granted  them  by  mis- 
take ;  for  against  mistake  they  might  have  been  guarded.  But  it 
not  appearing  that  the  parish  officers  recommended  to  him  to  get 
B  certificate  for  the  son,  nor  that  he  to  whom  the  certificate  was 
granted  desired  the  son  to  be  included  in  it,  the  certificate  was 
held,  on  the  authority  of  the  case  of  Res  v.  Headcorn  to  be 
conclusive. 

Rex  V.  Idle,  M.  59  Geo.  3.    ^  B.  Sf  A.  149.     The  S5  Geo.% 

c.  101.,  did  not  repeal  S3  Geo.  3.  c.  54*.     And  therefore  where 

an  unemancipated  daughter  was  delivered  of  a  bastard  child  in 

the  township  of  Idle,  during  her  father's  residence  there,  with  i 

certificate  acknowledging  him  to  be  a  member  of  a  friendly  w- 

ciety,    established  nnder  33  Geo.  3.  c.  54.,  the  Court  of  K>  B. 

held  that  such  certificate  extended  not  only  to  him,  but  to  f& 

the  members  of  his  family  also ;  that  liie  dauehter  was  at  the 

'time  of  her  delivery  residing  in  the  township  under  the  aathority 

of  33  Geo.  3.  c.  54.,  and  that  by  §  25.  of  that  act  the  settlcmcDt 

of  the  child  followed  that  of  the  mother. 

When  the  Rex  v.  UUesthorpe,  H.  40  Geo.  3.     8  T.  R.  465.     2  J?o«,  €01. 

second  mar.       1  ^qI.  P.  L.  270.      The    case    stated,   that    the    mother  of 

iSTisnotfran    ^^^    pauper    had    married   to    a    person    who    enlisted    soon 

anient  or  criinll  *^^'  ^  *  soldifer,  and  had  not  been  heard  of  by  her  forfortj 

nai,«c«rUfi«at«  years,  and  was  never  seen  again  by  her.     That  hearing  he  «as 
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Jead,  she  married  the  pauper's  father ;  that  the  parish  of  Earl  acknowledging 
PhiUon  gave  a  certificate  to  {//^J/Aoroe  acknowledging  the  fa-  ^a^econdhus- 
ther,  Mary  his  m/e,  and  their  family,  to  be  their  legally  settled  J^j^^tm  be 
inhabitants.    That  the  original  husband  came  home  afler  the  se-  conclusive 
cond  marriage.  The  removal  was  of  the  father,  mother,  and  pauper  though  tbc  ant 
from  (7.  to  E.  P.,  and  the  order  was  quashed  by  the  sessions,  huitwnd  re- 
which  order  of  sessions  was  quashed  by  the  Court  without  op«^  *""*  ^^^^  *® 
position.  »f^**"^  ™*^- 

Rex  V. Buckingham,  M.  20  Geo.  3.      Cald.  64.      2  Bott,  56^.  A^rtificato  it 
2  NoL  P.  L.  125.     -Mary  Swi/i  widow  was  removed  from  Fring-  conclusive  be-* 
Jbrd  to  Buckingham:    The  sessions   confirmed  the  order,  and  tweentheparixh 
stated  specially,  that  the  pauper  and  her  father  jointly  purcliased  certifying  and 
a  house  for  143^  or  16/.  in  the  parish  of  Buckingham:  each  pay-  ^^^^  PJ*?*^  '® 
ing  a  part  of  the  purchase  money.     That  it  was  surrendered:  to  !™^'  2. 
the  father  during  his  life,  with  the  remainder  to  the  jpauper  in  Sourfi  not  de^ 
i'ee :  that  the  father  was  admitted :  that  in  the  father  s  lifetime  Uvered  till  after 
the  pauper  married  Robert  Stoifl,  who  was  settled  at  Fring/ord  :  the  removal, 
that  after  the  father's  death  the  pauper  alone  according  to  the 
custom  of  the  manor  was  admitted,  and  she  and  her  husband 
came  to  and  resided  upon  the  premises  until  his  death :  that  on 

1  kh  June^  1776,  Fringford  granted  a  certificate  to  the  pauper, 
which  was  delivered  to  her  and  kept  in  her  possession,  and  not 
delivered  to  Buckingham  till  after  tne  removal :  that  the  pauper, 
afler  the  granting  the  certificate,  and  before  the  removal  re- 
sided up  on  the  premises  upwards  of  forty  days.  —  Upon  hear- 
ing the  a.ppeal,  the  certificate  was  offered  as  conclusive  evidence 
against  Fringfordy  so  as  to  prevent  their  setting  up  any  settle- 
ment obtained  in  Buckingham,  previous  to  the  granting  tliereof. 
But  the  Court  were  o£  opinion,  that  the  certificate  under  these 
cireumstances  did  not  prevent  the  pauper  gaining  a  settlement 
at  Buckingham  by  such  estate  and  residence,  and  confirmed  the 
order,  u  was  moved  to  ^uash  these  orders,  on  the  ground  that 
^e  detention  of  the  certificate  by  the  pauper  till  afler  her  re- 
moval, granted  by  the  parish  removing,  and  of  which  they  could 
Qot  be  ignorant,  would  not  entitle  them  to  avoid  the  effect  of  it 
when  produced  at  the  trial  against  them,  but  that  they  were 
thereby  concluded.  No  cause  being  shewn  to  the  contrary,  both 
orders  were  quashed.     [See  Rex  v.  Wensley,  post,  589.] 

Rex  V.  Lubbenham^  E.  31  Geo.  3.    4  T.  R.  251.    2  Bott,  584.  A  certificate  is 

2  Nd.  P.  L.  122.  128.  124.  125.     Two  justices  removed  Miza-  notconcluwTe 
heth  Huichins,  wife  of  Thomas  Hutchins,  (who  was  then  absent,)  "^^^^  ^^ 
fuid'Hepziba  her  daughter,  from  Lubbenham  to  Oxendon.    The  original iw- 
sessions  quashed  the  order,  and  stated  the  following  Case :  The  rishes. 
pauper   Elizabeth   was  married  about  seventeen  years  ago   to-  When  a  ques- 
«/.  Hutchins,  who  was  settled  at  Oxendon.    Two  years  afterwards  *'®"  ""*•  ^ 
he  was  convicted  of  a  robbery,  and  condemned,  but  reprieved  *^J^  *^LSf - 
on  his  udisting  as  a  soldier :  he  went  abroad,  and  five  years  after  fj,"  rlj\^  ^Jl 
his  wife  Elizabeth  (hearing  that  he  was  dead)  was  married  to  a  third  pa- 
Thomas  Ponton  at  LtAbenham.     About  a  twelvemonth   after  rish,  the  certi- 
Hutchins  returned.     Whilst  the  said  Ponton  and  Elizabeth  were  fy>ng.P«rijh 
residing  together  at  Threddingworth  as  man  and  wife,  they  went  "'^^^^ST^" 
together  to  Lubbenham  for  a  certificate  to  Threddingworth  who  f^cts  stated  in 
granted  one  accordingly ;  acknowledging  the  said  «/.  Ponton  and.  that  certificate. 
bis  wife  (without  mentiomng  her  christian  name)  to  be  legally 
•ettled  in  LtdAenham,  and  they  returned  with  it  to  Thr^dding'^ 
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worthy  Ponton  was  never  manied  to  any  other  penon  but  the 
said  Elizabeth.  Hepziba  was  bom  during  their  cohabitation  at 
Lubbenham,  and  there  baptized  as  the  daughter  of  the  said 
t/.  Ponton  and  Elizabeth  his  wife.  —  Ld.  Kenyon  C.  J.  In  the 
R.  ▼.  Lubben-    first  place,  without  considering  the  effect  of  the  certificate,  there 

is  no  doubt  but  that  the  second  marriage  was  void,  and  conie- 
quently  that  the  settlement  of  the  pauper  Elizabeth  continued 
where  her  first  husband  was  settled.  But  it  is  stated  that  she 
afterwards  contracted  a  mimriage  de  facto  with  a  pereon  whose 
settlement  was  at  Lubbenham  ;  and  that  she  and  her  second  hus- 
band appled  to  Lubbenham  for  a  certificate  to  Threddingmrthy 
which  was  accordinriy  granted.  And  therefore  the  question  is, 
whether  that  certificate  be  conclusive  against  Lubbenham  as  to 
all  the  world,  or  only  as  between  the  two  contracting  parishes? 
Now  estoppels  in  general  are  not  to  be  favoured ;  they  are  to  he 
extended  only  as  far  as  the  positive  rules  have  gone ;  because 
the  tendency  of  them  is  to  prevent  the  investigation  of  the  truth 
of  the  case.  It  is  reasonable  that  a  certificate,  which  is  a  kind 
of  estoppel,  should  protect  the  parish  which  acts  immediately  od 
the  faith  of  it ;  by  the  act  of  the  officers  of  Lubbenham  the  pa- 
rish of  Threddingworth  were  induced  to  receive  the  parties  into 
their  parish  ;  but  there  is  no  necessity  for  extending  the  estoppel 
any  farther.  In  all  the  cases,  except  that  of  Honiion  v.  St.  Mary 
Axe,  the  question  arose  between  the  parish  granting  the  certifi- 
cate and  the  parish  to  which  it  was  given.  That  is  the  only  case 
which  extends  the  doctrine  farther ;  and  there  it  is  said  that  a 
certificate  is  conclusive  on  the  parish  granting  it  as  to  all  the 
world.  But  the  reason  given  by  Ld.  C.J.  Parker^  "  That  as  all 
other  parishes  are  bound  to  receive  the  pauper,  so  the  parish  thit 
certifies  is  concluded  as  to  all  other  parishes,"  is  not  true;  for  other 
parishes  are  not  bound  to  receive  the  pauper ;  there  must  be  t 
particular  parish  in  contemplation  at  the  time  of  granting  the  cer- 
tificate. Therefore  as  the  reason  on  whidi  that  case  was  de- 
cided fails,  we  are  delivered  from  the  authority  of  it.  Then 
what  reason  is  there  why  the  truth  of  the  case  should  not  be  es- 
quired into  ?  No  injury  is  thereby  done  to  the  third  parish ;  do 
imposition  is  practised  upon  them ;  neither  is  there  any.harddiip 
in  It.  It  would  indeed  be  a  hardship  on  Threeldingtoorth  parish, 
who  acted  on  the  faith  of  the  certificate,  and  who  were  bound 
to  receive  the  parties  mentioned  in  it,  if  the  certificate  were  sot 
conclusive  in  their  favour  against  Lubbenham  ••  but  that  reasoo 
does  not  extend  to  this  parish.  Therefore  on  that  ground,  and 
on  the  principle  that  estoppels  are  not  to  be  fiivoured,  the  pa- 
rish of  Lubbenham  ought  not  to  be  precluded  from  enquinog 
into  the  truth  of  the  case :  and  according  to  the  truth  of  the 
case  it  appears,  that  the  pauper  Elizabeth  was  settled  at  the  place 
of  her  first  husband's  settlement.  I  am  therefore  of  opini<»t 
that  the  order  of  sessions,  as  &r  as  it  respects  the  wife,  should 
be  quashed ;  but  affirmed  as  to  the  child,  because  the  fair  con- 
clusion from  all  the  facts  stated  is,  that  she  was  a  bastard.— 
Ashhurstf  Buller,  and  Grose^  Js.  delivered  thar  opinions  to  the 
same  effect.  Order  of  sessions .  quashed  as  to  the  mother,  and 
affirmed  as  to  the  child. 

Harrittm  v.  Lewis,   E.  5  W.  S.     S  Salk.  MS.     2  Bott,  ff^ 
t  Not.  P.  L.  166.     A  certificate  promising  to  receive  the  pe«i«» 
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whenerer  they  become  chargeable,  is  not  conclusive  against  a  Hawfar  Umiud 
settlement  obtained  afterward ;  for  though  it  be  according  to  the  hf^f^f^^f* 
agreement  between  the  parishes,  yet  a  private  agreement  in  this  "gMort  a  lubM- 
respect  shall  not  alter  the  law-  ^^}  ■^•' 

Rex,  V.  Petham,  M.  U  Geo.  2.  Stra.  1147.  2  Bott,  578.  2-  Not.  T^V.^ 
P.  Zr.  159.  162.     The  pauper  was  bound  apprentice  to  a  certifi-  iU^J!2L* 
cate-man  m  Tenterdeny  and  after  living  with  him  there  two  years,  ftom  gaining  n 
was  by  him  assigned  over  to  a  parishioner  of  Lidd^  with  whom  settlement  in  a 
he  inhabited  and  served  for  the  remainder  of  the  seven  years.  ^^>d  pariah ; 
And  the  court  were  all  of  opinion,  that  such  assignment  being  ^  therelbre 
good  as  to  the  purpose  of  a  settlement,  the  apprentice  gained  a  ^  a'onilficiMd 
settlement,  in  Liddy  the  uncertificated  parish.  man  being  aa^ 

In  Rex  V.  Sherborne,    E.  15  Geo.  2.  Burr.  S.  C.  182.  2  Botty  signed  to  om 
578.   it    was   observed  by  Mr.  J.  Denison  (to  which  all  the  in  another  pa- 
court  agreed)    that   a  certificate  provides  for  the  security  o^  n!?i"*^f^"* 
that  parish   only  into  which  the  certificate   persons   came  to  that  pariah  bv 
reside  by  virtue  of  such  certificate ;  but  doth  not   exclude  a  aerring  him 
certificate-person  from  gaining  a  settlement  in  another  parish,  in  there, 
the  same  manner  as  any  other  person  may  do. 

Rex  V.   Silton,  H.  21  Geo.  2.      Burr.  S.  C.  269.    2  BoU,  32.  ^  certiilcatwl 
2  Not.  P.  L.  159.    The  father  and  mother  of  John  Milboum  the  g^'^'Jj^^ 
pauper,  came  from  Silton  with  a  certificate  to  Wincanton.    The  em  pariah  but 
said  pauper  was  afterwards  bom  in  Wincanton^  and  at  twelve  the  certificated 
years  of  age  was  bound  out  bjr  the  parish  of  SiUon  apprentice  to  one. 
a  tailor  at  Horsington  for  eight  years,  and  served  him  there. 
The  question  was.  Whether  the  son  of  a  certificated  person,  bom 
in  the  parish  to  which  his  father  came  by  certificate,  and  bound 
apprentice  and  serving  an  apprenticeship  to  a  master  in  a  third 
parish,  gains  a  settlement  in  the  third  parish  by  such  apprentice- 
ship ?  By  the  Court :  The  pauper  in  this  case  was  a  person  at 
large,  as  to  every  other  parish  except   Wincanton^  to  whom  the 
certificate  was  delivered ;  and  therefore  he  gained  a  settlement  at 
Horsinglon. 

Rex  V.  Horsleyy    T.  28  Geo.  2.  Burr.  S.  C.  885.  2  Botty  581.  Soalaointha 
2  No!.  P.  L.  159.     Horsle^  gave  a  certificate  to  Abraham  Cope  ^^*^"S  a 
and  his  family,  who  went  with  it  to  Hollinffscloughy  where  his  son  ^^^ 
the  pauper  was  born.     The  pauper  at  twelve  years  of  age  went  to 
PecJcf  and  was  hired  and  served  tor  a  year  there  ;  and  then  returned 
to  Hollingsclough.    The  question  upon  this  case  was.  Whether 
the  son  ot  a  certificated  person,  born  in  the  parish  to  which  his 
parent  came  by  certificate,  could  gain  a  settlement  in  a  third  pa- 
rish by  a  hiring  and  service  for  a  year?   And  the  Court  were 
clear  that  this  gained  a  settlement  in  the  third  parish ;  and  that 
the  above  case  of  Rex  v.  Silton  was  in  point,  only  with  this   im- 
material difference,  that  there  the  son's  settlement  was  gained  by 
apprenticeship,  and  here  by  a  hiring  and  service. 


Rex  V.  BishopsidCy  T.  28  Geo.  2.  Burr.  S.  C.  881.   2  Botty  580.  A  certificate  ei. 

Nd.  P.  L.  162.   Jonathan  Joy,  being  settled  in  Menxvith  cum  ^^^^'^^^ 

Darley,  came  from  thence  with  a  certificate  to  the  township  of  High  p^^^  whew  irat 


and  Loto  Bi$hopside-y  where  he  resided  for  some  years.  Afterwards  delircKd. 
he  purchased  a  freehold  house  for  the  sum  of  \Ql.  in  the  township 
of  Dacre  cum  Buerluy  and  went  to  inhabit  there,  to  which  place 
he  carried  his  certificate,  and  delivered  it  to  the  proper  officer 
there.    During  his  residence  at  Dacre  cum  Buerly,  John  Thackrey 
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Horn  far  dk'  the  pauper  was  bound  to  him  as  aa  apprentice  by  bdenture,  and 
charged  bffthM  served  his  apprenticeship  with  his  said  master,  who  all  the 
gaining  atubse-  ^^j^  inhabited  in  his  said  house  in  the  township  of  Dacrt  cun 
quentidtiemtnt,  j^^^i^^     The  question  was,  Whe^er  he  gained  a  settlement  in 

Dacre  by  such  apprenticeship  ?  It  was  areued  on  the  one  side 
that  he  could  not ;  for  his  master  himself  m  that  case  resided 
under  the  certificate  which  he  brought  with  him  when  he  came 
from  BishopsidCf  and  consequently  the  apprentice  could  not 
gain  a  settlement  with  him  at  Dacre*  Unto  which  it  was  answer- 
ed, that  the  master  did  not  reside  as  a  certificate-person  at 
Dacre,  because,  living  upon  his  own  estate  there,  he  needed  not 
to  have  delivered  any  certificate,  and  the  certificate  which  he  did 
deliver  could  have  no  effect  at  Dacre,  as  it  had  before  been 
delivered  to  BUhopside,  which  they  ought  to  have  kept  for  their 
own  protection ;  and  if  a  certificate  had  been  necessary,  he 
ought  to  have  produced  another  cerificate.  And  of  this  opinion 
was  the  court,  and  held  that  the  apprentice  gained  a  settle- 
ment at  Dacre* 

6.  a>t  tBe  cottttttuaiKe  of  tmi&teatt^ 

Whew  a  ccrtifi-  Rex  v.  Spotland,  H.  5  Geo.  3.  Burr.  S.  C.  527.  2  Bott,  604. 
cmt«d-niaii  takes  2  Nol.  P.  L.  161.  162.  The  pauper  JbAn  Hamer  was  bound  ap- 
*^  ■PP'*""***»  prentice  to  a  certificated  man  at  Castleton,  and  served  his  master 
^ih  Wm^r*  **  Castleton  for  some  years.  Then  he  removed  with  his  mas- 
another  parish,  ter  to  Spatiandi  w^ere  he  served  him  forty  days  and  upwards, 
andthe.appren-  and  then  was  married  to  a  young  woman  whose  parents  lived  at 
tice  resides  Coitleton ;  and  till  the  expiration  of  the  apprenticeship,  which 
there  forty  ^  ^^  upwards  of  half  a  year,  the  apprentice  worked  in  the  day- 
pr«ntice?"h?"  ^""^  ^*^  ^**  master  in  Spolland,  but  went  and  lodged  with  his 
apprentice  gains  wife  at  her  parents'  house  at  Castleton.  By  the  Court;  The 
a  seulement  master,  who  was  a  certificated  man  at  Castleton,  gained  no  new 
tb^^*  settlement  in  Spotland;  and  the  pauper  still  remained  an  appren- 

tice to  this  certificated  man.    The  roaster  may  still  go  back  to 
Castleton,  the  parish  to  which  he  was  certificated. .  Indeed,  it 
hath  been  determined,  that  if  a  certificated  person  goes  to  another 
parish,   and   becomes   chargeable  to  it,  and  is  by  im  order  of 
justices  removed  from  thence  to  the  parish  which  nve  the  cer- 
tificate then  the  certificate  is  at  an  end,  it  is  satisfieci^  it  isjiincius 
A  ▼oluntary  re-  officio,  and  it  can  have  its  efiect  but  once.    But  here  the  removal 
moyal  to  a  third  ^g  voluntary,  not  by  force :  the  certificate  subsists ;  and  the  appreo- 
pariflh,  isnot^  ^^®  remains  part  of  his  master's  family.    He  was  so  at  SpoUand; 
of  th/certifi-      ^"^  ^^  along  continued  to  be  so.    The  certificate  act  says,  that 

the  apprentice  shall  not  sain  a  settlement  in  the  parish  to  which 

his  master  came  by  certificate.  But  as  this  apprentice  hath  gained 

an  intermediate  settlement,  he  ought  to  be  sent  to  that  settlemest 

which  he  hath  intermediately  gained.     And    the  Court  were 

unanimous  that  his  settlement  was  at  Spotland. 

A  certificate  U        Rex  v.  Great  Torrington,   T.  30  4"  31  Geo.  2.     Burr.  S.  C 

discharged  by     428.    2  Nol.  P.  L.  166.     By  a  certificate  from  Lancrass,  Mott^ 

gaining  a  set-     Bray  came  to  Bideford,  and  inhabited  there  some  years.    "Hicn 

other  parish "     *^®  ^*^  bound  ^prentice  by  the  pflicers  of  the  parisli  of  Ia»- 

^         *       crofs,  and  lived  under  the  indenture  at  Great  Torrington,  fof 

several  years.    After  the  expiration  of  the  apprenticeabipi  >^ 
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hired  for  a  year,  and  served  that  year  InBide/brd.    The  question  wkefe  a  ton. 
was.   Whether  by  this  hiring  and  service  she   gained  a  settle-  thougknan^in 
ment  at  Bideford^  to  which  place  she  had  come  by  certificate?  ace^^kate,ma^ 
And  it  was  adjudged  (the  point  being  given  up),  that,  having  ^""^1^^^ 
served  an    apprenticesnip  in  a  third  parish,    she  was  become  S^j,/^"* 
(juite  clear  of  the   certificate,   and  therefore  was  as  much  at 
hberty  to  gain  a  new  settlement  in  Bidefbrd  as  any  uncertificated 
person  could  be. 

And  the  like  was  adjudged  in  the  same  term,  in  the  case  of 
Rex  V.  Keymham,  Burr.  S.  C.  429-  2  Nol.  P.  L.  166. 

See  Rex  v.  Kcdy  (posU  583.) 

Rex  y.  Leek   Wootton^    T.  52  Geo.  S.     16  East »   118.     Bo/^,  Theiettlemcnt 
Cont.  28.    2  AW.  P.  L.  156. 158.  169. 171.    Removal  of  Josej>h  pf  »K)n,  com. 
Bromtoich,  his  wife,  &c.  from  Leek  Wootton  to  MUverton^  both  io  *°*-?^.*,^  ,^. 
the  county  of  Warioick.    The  sessions  quashed  the  order. — Case :  JjJJ^  under  a 
Some  time  before  and  at  the  time  of  making  the  order  of  removal,  certificate,  as 
Joseph  Bramtoich  and  his  family  resided  in  the  city  of  Coventry 9  pvt  of  the  £k. 
within '  which  the  removing  magistrates  had  no  jurisdiction ;  but  ^^'"  ^^j^ 
but  he  had  applied  to  the  overseers  of  the  parish  of  Leek  Wootton  ^^'^-^^ 
for  relief  before  the  order  was  made.    In  April  1790,  Michael  JSalMnent  of '^ 
Bromwicht  the  father  of  the  pauper  Joseph^  being  resident  in  hU  own,  ihifU 
Leek  Wootton^  went  fVom  thence  with  his  family,  of  which  the  with  the  settle- 
pauper  was  one,  to  resfde  with  his  (Michaera)  father,  Joseph  m«n*ofttfiel5i- 
Bromtnich  at  MUverton^  who  rented  a  tenement  there  at  a  rent  of  ^fiiLiednaS' 
6/.  a-year ;  but  the  same  was  of  the  yearly  value  of  10^.    He  had  chough  n^^m 
no  lease  thereof,  but  was  tenant  from  year  to  year.    He  made  a  wen  named  ia 
Will,  and  dying  in  May  following,  devised  his  interest  in  this  te-  the  oeitificata. 
nement  to  his  son  Mtchad^   and  appointed  him  his  executor. 
Michael  continued  in  possession  and  remained  in  this  tenement 
mai^  years,  and  paid  the  last  rent  due  from  his  father  as  his  ex- 
ecutor. In  1791,  and  while  he  was  in  possession  of  the  tenement, 
MfcAatf^  applied  to  Leek  Wootton  for,  and  the  parish  officers  there 
granted,  a  certificate,  by  which  they  acknowledged  him,  his  wife, 
Joseph  (the  pauper)  and  several  other  children  by  name  to  be 
their  inhabitants,  and  legally  settled  in  the  parish  of  Wootton. 
Joseph  was  then  about  twelve  years  of  age,  and  continued  to  re- 
side at  Milverton  with  his  father  on  this  tenement  five  years  after 
the  death  of  Joseph  Bromtoich  the  elder,  but  never  gained  any 
settlement  in  his  own  right.  —  In  support  of  the  order  of  sessions 
it  was  argued,  that  the  pauper  coula  not  gain  a  derivative  settle- 
ment firom  his  father  in  the  same  parish,  as  he  (the  son)  was  ex- 
pressly named  in  the  certificate,  and  therefore  resided  under  it  suo 
Jure,  and  not  merely  as  part  of  his  father's  family,  this  they  said 
distinguished  this  case  from  Rex  v.  Hampton,  Rex  v.  Heath,  and 
Rex  V.  Mortlakey  in  none  of  which  the  derivative  settlement  was 
held  to  be  gained,  because  the  pauper  was  not  named  in  the  cer- 
tificate,   except  under  the  general  description  of  the  father's 
family. —  Thejr  relied  on  Rex  v.  Testerton  and  Rex  v.  Bath  Easton. 
On  tne  other  side  they  relied  upon  Rex  v.  Cold  Ashton  and  Rex  v. 
Deddin^on. — Ld.  Euenborough  C.  J.  Some  cases  have  been  cited 
upon  this  occasion  which  are  certainly  of  ereat  weight,  but  which 
are  in  contradition  to  the  prior  cases  of  CM  Ashton  and  Deddin^- 
ton  s  axid  therefore  the  Court  are  obliged  to  refer  to  the  fountain 
head  of  all,  the  statute,  to  see  which  of  them  most  corresponds 
with  the  words  of  it,  and  upon  the  best  consideration  I  think  that 
vol*.  IV.  *        p  p 
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the  cases  of  Cold  Askton  and  Deddmgton  range  more  strictlj 
within  the  words  of  the  stat.  8  4-9  W.S.  c.  SO.  and  9  4*  10  W.  8. 
c.  11.    The  second  of  these  statutes  recites  the  former,  whid 
empowers  the  granting  of  such  certificates  to  provide  for  the  per- 
son mentioned  in  the  certificate,  with  his  or  her  family ;  and  the 
legislature  evidently  meant,  that  the  certificate  should  be  entire 
to  protect  the  pater  Jamilias  and  his  family,  whether  named  or 
not ;  and  the  naming  of  any  of  the  family  is  mere  matter  of  con- 
venience, in  order  the  more  easily  to  identify  them,  but  is  not  di- 
rected to  he  done  by  the  legislature,  nor  are  any  powers  taken  away 
from  or  given  to  such  children  on  account  of*^  tlreit  being  named 
or  not  named  in  the  certificate.    The  stat.  B  ^  9  JK  3.  saya,  that 
when  any  person  coming  to  inhabit  and  reside  iii  any  parish,  shail 
at  the  same  time  bring  and  deliver  a  certificate  to  the  parish 
officers,  thereby  owning  the  person  or  persons  mentioned  in  the 
certificate  to  be  an  inh&itant  ot  inhabitants  of  the  parish  certify- 
ing ;  every  such  Certificate  shall  oblige  the  parish  to  provide  for 
the  person  mentioned  in  the  certificate,  togetJier  .toi/A  Am  or  her 
Jamilifi  when  chargeable.  ^  Now  the  person  to  be  named  in  the 
certificate  is  the  pater  Jamiliasi  with  his  family,  if  he  happen  to 
have  any ;  and  then  and  not  before  it  shall  be  lawful  for  anj  tuck 
person  and  his  or  her  children,  &c.  to  be  removed.    I  am  awe 
that  the  word  such  is  not  in  the  enacting  part  6£  the  clause ;  but  I 
think  it  must  to  complete  the  sense  be  incorporated  there,  bciog 
in  the  antecedent  part  of  the  statute.    The  scope  and  object  i 
the  act  was  to  protect  the  residence  of  a  fiaither  or  mother  coming 
iFith  their  family  into  another  parish,  without  casting  a  burthes 
upon  it,  or  enabling  them  to  gain  a  settlement  there  except  is 
the  two  ways  mentioned.     There  is  nothing  in  the  act  which  r^ 
quires  the  nomination  of  the  constituent  pacts  of  their  famUy^si^ 
it  is  mere  artificial  reasoning  which  makes  the  distinction  between 
such  of  the  children  as  are  and  such  as  are  not  named  in  the  cer- 
tificate ;  a  distinction  which  the  act  itself  does  not  make.    Iheo 
as  the  child,  though  named,  was  still  to  be  considered  only  as  a 
constituent  part  of  the  family,  it  brings  it  to  tlie  question,  Whe- 
ther he  was  ousted  of  his  derivative  settlement  from  the  father? 
Upon  that  point  I  think  that  the  language  of  Ld.  MansfM  '^ 
founded  in  reason,  and  not  opposed  by  the  act,  that  the  cHildrcD 
of  all  parents  must  have  the  settlement  of  the  father  until  they 
acquire  another  for  themselves.    I  think,  therefore,  that  the  pau- 
per in  this  case  continuing  part  of  his  father's  family  at  the  time, 
derived  the  settlement  from  him,  and  was  not  repelled  from  it  hy 
the  circumstance  of  being  named  in  the  certificate.  —  Le  Blanch 
We  must  take  it  that  the  son  came  into  the  certificated  parish  a» 
part  of  his  father's  family,  never  Iiaving  gained  a  settlemeot  in 
his  own  right ;  though  that  is  not  stated  in  the  case.    Then  cou' 
ing  into  the  parish  as  part  of  his  father's  family  under  the  certi- 
ficate, with  only  a  derivative  settlement  from  his  father,  th^ 
question  is,  whether^  while  he  continued  part  ni  his  fathers 
&mily,  a  settlement  gained  by  his  father  there  will  not  also  be  cooa* 
municated  to  the  son ;  whether  the  settlement  of  the  son  will  not 
also  shift  with  that  of  the  father?  The  cases  of  Tesierton  and  ^d/4 
Easton  have  not  decided  that  the  son,  coming  into  a  parjsh  ao^ 
continuing  as  part  of  his  father's  family  under  a  certificate,  i^  ^ 
capad^Ie  of  having  his  derivative  settlment  shift  with  his  father » 
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settlemcfnt ;  they  only  decided  that  a  child  named  irt  the  certi«  What  acts  cf 
ficate  stood  in  a  different  situation  from  that  of  a  child  who  was  ^"^  ^^  ^^~ 
not  named ;  and  that  the  settlement  of  a  son  so  named,  who  had  <^'»*  *■  <«r<5^ 
ceased  to  be  part  of  the  Other's  family,  shotild  not  shift  with  that  ^^^' 
of  his  father.  Now  h^e  the  son  had  gained  no  settlement  of  his  R-  ▼•  Leek 
own  at  the  time,  but  was  living  with  the  father  as  part  of  his  Wootum. 
family ;  and  the  cases  of  Cold  Ashton  and  Deddington  have  de- 
cided that  the  settlement  a(  a  son  so  circumstanced,  though 
named  in  the  certificate,  shall  vary  with  the  subsefquent  settle- 
ment of  the  father ;  and  that  if  he  comes  into  the  parish  as  par- 
of  the  father's  family,  with  a  certificate,  his  being  named  m  it 
does  not  prevent  the  shifting  of  his  settlement  with  his  father'st 
This  case  therefore  is  distinguishable  from  those  of  Testerton  and 
JB£iih  Boston.  —  Bayleu  X  The  true  construction  of  the  certifi- 
cate act  seems  to  be  that  a  pauper  having  an  independent  settle- 
ment of  his  oyhij  and  not  merely  a  derivative  settlement  firom  the 
father,  shall  not,  if  named  in  the  certificate,  gain  a  settlement  in 
the  certificated  parish,  except  in  one  or  other  of  the  ways  per- 
mitted to  the  faUier  himself;  but  if  the  chOd  comcf  into  the  pariah 
under  the  certificate  with  his  father,  having  only  a  derivative 
settlement  from  the  father,  what  is  there  to  prevent  his  settle- 
ment shifting  with  that  of  his  father,  as  in  other  cases  ?  The  act 
does  not  say  it  shall  not ;  and  the  cases  say,  that  though  named  in 
the  certificate  he  shall  be  treated  as  part  of  his  father's  family,  and 
his  settlement  shift  with  his  father  s.  It  is  said  indeed  that  by  the 
words  of  the  act,  the  settlement  of  a  certificated  person  can  only 
be  acquired  in  the  certificated  parish  by  two  modes,  and  that 
this  is  not  one  of  them.  But  I  think  the  fallacy  ef  the  argument 
is  this,  that  the  children  do  not  come  into  the  parish  under  the 
certificate  suojurcy  but  only  as  part  of  the  father's  family  and 
under  his  protection*  The  cases  of  Cold  Ashton  and  Deddtngton 
have  deciaed  this  point.  And  if  this  were  not  the  true  construe-^ 
tion,  this  inconvenience  would  follow,  that  however  young  the 
children  might  be,  coming  with  their  father  into  the  parish  with  a 
certificate  naming  them,'  if  the  father  gained  a  new  settlement 
there,  he  would  be  settled  in  one  parish,  and  the  children  in  an- 
other.    Order  of  sessions  quashed. 

Although  the  stat :  9  4;  10  fT.  S.  sdys,   that  no  person  who  Ako  a  (vrtifi- 
shall  come  into   any  parish  by  certincate,  shall   be  adjudged  ^^^^ 
by  any  act  to  have  sained  a  settlement  there,  unless  he  shall  ^STccroinjc 
really  and  bonAJide  tSke  a  lease  of  a  tenement  of  10^.  value,  or  i^  |^  m^  by  de- 
execute,  some  annual  office  in  the  parish ;  vet  it  hath  always  been  scent,  Aefhm^  ot 
holden,  that  a  man  may  not  be  removed  from  his  own,  whether  purchase*  ho 
it  come  to  him  by  descent,  devise,  or  purchase ;  and  continuing  <»o^n"»ng 
thereon  forty  days,  *he  shall  thereby  gam  a  settlement,  provided  ^I^^  "^' 
that  in  case  of  purchase  the  consideration  hondjide  paid  amount 
to  the  sum  of  30/. 

Rex  V.  Sudbury f    H.  28    Geo.  2.    Burr.  S.  C.  373.    2  J5o«,  Alw  by  a  re- 
602.     2  Nol.  P.L.  163.     Thomas  Bladon  being  settled  at  Sud^  motal  by  order 
bury 9  came  by  certificate  with  his  wife  and  children  to  Uttox-  <>' J"**"**** 
eter.     Thomas  died  there,  and  his  wife  and  children  remaining 
at  Uitoxeter  under  the  certificate,  became  chargeable,  and  were 
removed  and  sent  back  to  Sudbury,     In  about  a  year  after  John 
Bladon^  one  of  the  said  children,  was  bound  apprentice  in  the 

pp  2 


580  JPOOt  {Settlement.)  §  xiv.  6. 

parish  of  Vttoxetery  and  served  out  his  time  there.  The  question 
was,  whether  by  such  apprenticesliip  he  gained  a  settlement  at 
Uttoxeterf  —  By  Ryder  C 3.  and  the  Court;  The  removal  in 
this  case  to  Sudbury  did  restore  the  pauper  to  a  new  right  of 
gaining  a  settlement ;  for  the  certificate  is  as  it  were  Junctus  oj' 
ficioy  and  is  discharged  by  the  order  of  removal.  It  can  have  lU 
effect  but  once ;  and  after  the  removal  back  it  is  totally  at  an 
end ;  and  the  certificated  person  is  restored  as  fully  to  the  capa- 
city of  gaining  a  settlement,  as  if  there  had  been  no  certificate  at 
all.  The  law  is  so  far  from  looking  upon  a  certificate  as  conti- 
nuing afler  an  oilier  of  removal,  that  tlie  pauper  cannot  return  to 
the  place  from  which  he  which  he  was  removed,  without  incurring 
a  penalty.  And  it  was  adjudged  that  the  pauper  gained  a  settle- 
ment at  XJitoxeier. 

In  tUx  V.  Taunton  St.  Mary  Magdalen,  T.  29  &  30  Geo.  2. 
JBurr.  S.  C.  402.  2  Bott,  603.  2  Not.  P.  L.  166.  it  was  held 
that  the  certificate  was  discharged,  where  the  object  of  k  return- 
ed with  his  whole  family  to  the  certifying  parish  and  died  there 
without  going  back  to  the  parish  which  received  him  under  the 
..certificate.  ' 

See  also  Rex  v.  Mortlake,  {pott 9  590.) 
A  parish  certifi-  Jlex  v.  ThfoaiteSy  T.  53  Geo.  3.  I  M.Sf  S.  669.  BoH^  Cont.  96. 
TW^'^dJ***  Removal  from  Harrington  to  Thwaites  ;  the  court  of  quarter  ses- 
hh  wife" en-  sionsconfirmed  the  orcter,  subject,  &c.  —  Case :  The  pauper  Hud" 
gaging  to  re-  dkston,  was  bom  in  ThinaiieSy  but  was  afterwards  regularly  bound 
ctive  them,  apprentice  to  one  R.  Cass,  in  the  township  of  Brighanh  and  duly 
their  child  or       served  and  resided  his  whole  time  (seven  years)  in  the  said  town- 

^l^r!r^  ^  *^^P*  ^'  ^^*''  ^^  ^*^®^  ^^  ^*  ^^**'  resided  at  Brigham  under 
o  Iv  extends  to  ®  certificate  from  the  churchwarden  and  overseers  of  the  town- 
a  son,  born  at  'ship  of  Sunderland,  which  had  been  delivered  to  the  parish  officers 
the  .time  of  of  Bridhaniy  acknowledging  ''the  said  T.  Cass  and  */ane  his 
granting  the  wife  to  oe  legally  settled  within  their  township,  and  that  as  such 
certificate,  to  ^  fj^^y  ^^  thereby  promise  and  engage  for  themselves  and  suc- 
dnuMpartS^"  cessors,  churchwarden,  and  overseers,  to  receive  them  the  said 
his  father's  fa-  T.  Cass  and  Jane  his  wife,  their  child  or  children  bom  or  to 
mily ;  therefore  he  horn  in  their  said  township  as  persons  legally  settled  when- 
where  the  son  ever  they  or  any  of  them  should  become  chargeable,  or  upon 
™*m!|S^*  ^his  ^^y  other  occasion  whatsoever."  R.  Cass,  the  pauper's  master, 
^jj  ^^^  was  born  at  the  time  of  the  certificate  so  granted  and  delivered, 
AtnA  his  father,  and  during  the  time  of  the  pauper's  serving  him  was  a  married 
in  the  cerfifi-  man,  residing  with  his  family  in  the  township  of  Brighamy  apart 
cated parish;  from  his  father;  but  it  did  not  appear  that  he  had  eained  any 
*^^jj^*  *"*  settlement  there.  Hie  question  for  the  opinion  of  uie  Court  is 
i^edTwt-  whether  the  pauper  gained  a  settlement  in  Brigham  by  such  ser- 
tlement  hf  vice  and  residence  with  T.  Cass.  —  After  argumjent,  Ld.  Etlen- 
8er?in^  hixn  in  borough  C.  J.  said,  This  appears  very  clearly  to  have  been  a  ser- 
tbe  said  pariah.  Vice  imder  an  indenture  of  apprenticeship  to  a  person  who  at  the 

time  was  not  protected  by  the  certificate,  and  consequently  such 
a  service  as,  coupled  with  the  residence,  will  entitle  the  paup^*  to 
a  settlement  in  Brigham.  The  certificate  engages  **  to  receive 
the  father,  and  mother,  their  child  or  children  bom,  or  to  be 
born."  The  parish  officers  perhaps  did  not  know  the  name  of  the 
son,  or  probably  they  were  ignorant  of  the  fact  that  they  fasd 
any  son  at  the  time ;  but  it  is  clem'  that  they  meant  only  to  com- 
pr^end  the  whole  of  the  familyi  with  which  the  parents  AoM 
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migrate.      The  parents  do  naigrate  with  their  son  into  another  R.  ▼.  Thw«itM. 
township,  and  there  the  son  aflerwards  separates  from  them  and 
becomes  himself  the  head  of  a  distinct  family,  and  so  from  that 
time  was  emancipated.     This  is  a  main  feature  that  distinguishes 
this  case  from  Rex  v.  Sotverby,  where  the  party  continued  to  re- 
jride  with  his  mother,  and  brings  it  within  the  case  of  Rex  v. 
Afortlake  ;  which  is  also  an  authority  to  shew  that  the  pauper  by 
serving  the  son,  under  these  circumstances  in  the,  certified  town- 
ship, will  thereby  gain  a  settlement  in  that  township.  —  Le  Blanc  3* 
It  seems  to  be  admitted,  that  this  case  falls  precisely  within  the 
determination  of  Rexv,  Mortlake,  'unless  it.  can  be  aistinguished 
upon  the  terms  of  the  certificate.     The  circumstance  of  distinc- 
tion relied  on  is  this,  that  the  certificate  is  in  its  terms  an  acknow- 
K^dgement  of  "  the  child  or  children  born  or  to  be  born ;"  and 
this,  it  has  been  argued,  is  the  same  thing  as  if  the  child  had 
been  expressly  named  by  its  christian  name  in  the  certificate     If 
this  were  so,  there  would,  be  an  end  of  the  question ;  for  it  ha« 
been  determined,  and  that  determination  has  never  been  shaken^ 
that  a  child  named  in  the  certificate  stands  precisely  in  the  situ- 
ation of  the  father,  that  is,  as  one  of  the  principals  mentioned  in 
the  certificate ;  and,  therefore,  if  the  son  had  been  named  in    • 
this  case,  it  would  follow  that  a  service  with  him  as  an  appren- 
tice would  not  have  conferred  a  settlement  in  the  certified  parish. 
No  case,  however,  has  been  cited,  to  shew  that  any  thing  less 
than  an  express  mention  of  the  person  by  name  will  have  the 
same  effect  as  naming  him  ;  or  that  describing  him  by  the  words 
**  child  born  or  to  be  born,"  has  ever  been  held  to  be  equivalent. 
The  current  of  all  the  authorities  seems  to  decide  this,  that  if  a 
person,  who  is  not  named  in  the  certificate,   but  only  comes 
within  the  scope  of  it  as  being  the  child  of  a  person  named,  aban-> 
clon  the  roof  of  his  parents  and  become  himself  the  parent  stock 
of  another  family,  such  person  is  not  only  capable  of  gaining  a ' 
settlement  himself,  but  also  of  being  the  means  of  others  gaining- 
a  settlement  by  service  with  him ;  although  his  father  remains 
protected  by  the  certificate.     I  am  therefore  of  opim'on  that  the 
decision  of  the  sessions  was  wrong.  —  Bayley  J.   I  am  of  the  - 
same  opinion.    The  provisions  of  the  certificate  act  seem  to  place 
this  case  in  a  clear  point  of  view.      The  statute  enacts  {a)  **•  that  8  &  ^  W.  ar. 
if  any  person  or  persons  that  shall  come  into  any  parish  or  other  ^  ^'  §  ^' 
place  there  to  inhabit  and  reside,  shall  deliver  to  the  church- 
wardens or  overseers  a.  certificate  under  the  hands  and  seals  of 
the  churchwardens  and  overseers  of  any  other  parish,  township, 
or  place,  thereby  acknowledging  the  person  or  persons  mentioned  ^ 
in  the  said  certtficatei  to  be  an  inhabitant  or  inhabitants  legally 
settled  in  that  parish,  township,  or  place,  every  such  certificate 
shall  oblige  the  said  parish  or  place  to  receive  and  provide  for 
the  person  mentioned  in  the  said  certificate,  together  with  his  or 
her  family,  whenever  they  shall  happen  to  become  chargeable  to 
the  parish,  township,  or  place  to  which  certificate  was  given.*' 
Therefore  if  a  certificate  be  granted  to  a  person  by  name,  the 
parish  is  bound  to  provide  for  him  and  his  family :  but  if  several 
members  of  a  family  be  named  in  it,  the  parish  must  provide  for' 
each  as  distinct  and  separate  members  unconnected  with  each 
other.    Who  then  are  the  persons  named  in  this  certificate  whom 
the  township  acknowledge  as  their  inhabitants  legally  settled? 
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The  father  and  mother  only;  for  <'  their  child  or  cfaSdren  bor^ 
or  to  be  born,**  comprehends  nothing  more  than  their  fiunilv ; 
the  children  are  to  be  received  back  as  part  of  the  family  of  the 
father,  and  not  because  they  are  acknowledged  as  settled  inhar 
bitants  of  the  certifying  township.    Jn  the  cases  relied  upon  the 
certificate  not  only  named  the  parents,  but  the  children  also. 
But  where  children  come  within  tne  certifi^^ate,  merely  under  the 
description  of  the  family  of  the  person  named,  Rejp  v.  DarlingUm^ 
flex  V.  Heathf  and  Rex  v.  filamake  have  decided,  ibst  they  con- 
tinue under  the  protection  of  the  certificate  so  long  only  as  they 
constitute  a  part  of  ^tie  family.     That  is  the  plain  and  broad  line 
of  distinction.  —  Per  Curiam  .*  Order  of  sessions  quashed. 
If  a  certificate         ^^^  ^-   Framjaton  upon  Severn^    Tf  20  Geo.  S.     J)oug.  418. 
acknowiei)ge  A.  2  Bott,  604<.  2  NoL  P.  L.  166.    Cold.  97.  &  C.  In  the  year  1751, 
and  B.  his  wife  the  parish  of  Tretheme  granted  a  certificate  to  the  parish  of  Framp' 
^^}a^^^^    a  ^<?»>  WJknowledging/oJMiW/and  Anne  his  wire  to  be  settled  at 
AlimdBri^     Treheme.    Upder  which  certificate  theyjiyed  in  Frapwkm  two 
turntotbecier-    P^  three  Ycars,  when  they  voluntarily  returned  to    TreUteme, 
tifying  parish      and  had  afterwards  a  son  named  Samuel,  bom  there.    Jod,  the 
and  there  have    father,  continued  to  live  in  Tretheme  for  seventeen  or  eighteen 


^  ^h'  *'^^m!elf  y^^™  5  when,  having  a  relation  in  Frampton  dead,  be  went  by 
to"apenonin  Aii^self  (his  wife  being  dead)  to  possess  himsdf  of  Uie  effects, 
the  certificdted    ^^^  remained  there  about  six  months,  when  being  taken  ill,  he 


parish,  and  was  by  the  parish  of  JTretheme  recommende4  to  Gloucester  Infir- 
there  marry  and  Qiary,  and  there  died.  But  before  he  went  to  Frampton  to  take 
^tVi^^*^'  possessipn  of  his  |relatioi;i's  effects,  Samuel  the  son  wa3  hired  for 
^  within  tiSe  ^  y^^^  ^^^  served  the  same  in  Frampton^  and  ^o  continued  for 
pertificate.  several  years  until  aft0r  his  father  died.     Samud  afterwards  mar* 

ried  and  had  ft  child,  and  his  wife  and  child  were  the  pai^ers 
that  were  removed  from  Frampton  to  Tretheme. '—In  support 
of  the  order  of  removal,  the  counsel  observed,  tbat  in  the  case 
of  Rex  V.  Taunton,  Burr.  S.  Cf  402.  thp  circumstances  were  veiy 
particular.  The  extraordinary  length  of  time  during  which  the  cer- 
tificate had  slept,  was  considered  as  a  waiver  of  it,  but  they  seemed 
to  doubt  of  the  l^w  of  that  case :  It  had  b^n  settled,  tbey  said,  in 
latter  ca^es  (as  in  tliat  of  Rex  y.  Spotland),  that  a  voluntary  remo- 
val of  B  certificated  person  from  the  piirish  to  which  he  has  beeii 
certified,  will  not  vacate  a  certificate ;  and  this  without  any  regard 
to  any  interval  or  length  of  time^  If  a  pauper  cim,  by  length  of  tune, 
desert  or  annul  a  certificate,  how  is  the  line  of  limitation  to  be 
drawn  ?  If  a  month's  absence  from  the  parish  wil|  not  do»  will 
fi  year,  or  ten  year^,  pr  eighteen  years?  By  an^ogy  to  the  sta!> 
tute  of  limitations,  twenty  years  at  le^st  ought  to  b^  required. 
Here,  the  certifying  parish  did  not  look  uppn  the  certificate  as 
at  an  end ;  for  they  recommended  the  fiMher  to  the  Qlfntoaier  Iih 
ifirmary,  considermg  bim  still  as  their  own  poor,  —  JUL-  Must- 
^d  C.  J.  The  exact  circumstances  of  thi$  c^sie  h^v§  iH)i  opcorred 
before,  though  the  principle  of  desertion  by  long  disuse  ia  to  be 
found  in  that  of  Jauit/on*  But  here,  np  faith  was  giirea  by  the 
parish  of  Frampton  to  the  certificate  as  to  Sanu^  wbom  they 
pever  heaf  d  of  till  he  came  there  as  mi  emancipated  perB<»i«  Thk 
pase  to  me  seems  much  stronger  than  that  or  Taunt€m.  WtUa 
pnd  Ashhunt  Js.  of  the  same  opinion,  lliere  are  no  reasoos 
^tf^t^d  for  the  judgment  in  the  case  of  Spotland,  and  it  doth  m 
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appear  either  that  the  Court  meant  to  contradict,  or  that  the  de-  Jyntrtion  of 
cision  did  contradict  the  case  of  Taunton.   And  the  order  of  the  ^^"^ifi^^^' 
two  justices  was  quashed,  and  the  order  of  the  sessions  quashing 
that  order  affirmed. 

Rex     V.  Keel,    H.    22  Geo.    3.     Cald.    144.     2  Bott^    605.  Ifaccrtificirted 
2  NoL  I^.  L.  165.  166.  167-  170.  172.    Jane  Peak  was  removeil  person  go  to  a 
from  Sedwortk  to  Keel ;    the  sessions  confirmed  the  order,  and  ****"*  pw'ish. 
stated  specially :  That  the  pauper  was  born  at  Bedworthy  where  hlmiUodif^ 
her  father  and  mother  resided  under  a  certificate  from  Keel,  until  fgrem  persons 
their  death ;    That  she  remained  there  after  their  death  until  she  for  a  year  re- 
was  about  seven  years  of  age,  with  her  brother  who  was  named  spectively,  and 
in  the    certificate,  and  then  voluntarily  went  to  Keel^  where  she  1*^®  accord- 
remained  till  she  was  fourteen  years  of  age,  during  which  time  retoni*toh****^ 
she  was  maintained  by  Keel,  and  then  she  was  hired  for  a  year,  brother,  wllo  is 
and  served  the  same,  and  also  two  or  three  others  in  Keel,  when  still  rcsidiDg 
she  voluntarily  returned  to  her  brother's  house,  at  Bedtvorthy  and  under  the  cer~ 
was  aflerwar(u  hired  to  a  person  for  a  year  at  Bedvoorth.    The  ^•<^'  '*!??* 
question  was,  whether  the  pauper,  after  she  returned  to  Bedxvortky  ^^^^ 
was  to  be  considered  as  still  under  the  certificate,  or  that  under 
these  circumstances,  it  was  to  be  considered  as  having  been  aban- 
doned ?  —  Ld.  Mansfield  C.  J.  at  first  inclined  to  thmk  that  she 
returned  independently  and  as  sui  juris,  rather  than  to  her  old 
home  and  parish,  and  under  tHe  certincate.    But  Willes  J.  thought 
that  the  inquiry  here  must  be,  whether  the  certificate  was  Jiinctus 
officio  f  The  fact  is,  that  the  pauper  returned  voluntarily  to  the  ' 
house   in  which  she  had  before  resided  under  the  certificate, 
which  belonged  to  her  brother,  who  was  at  that  time  resident 
there  under  the  certificate :   it  certainly  was  not  discharged  as  to  ^ 

him,  and  th'ere  do  not  appear  to  me  to  be  circumstances,  in  the 
case  sufficient  to  warrant  us  in  saying,  that  it  was  so  with  respect 
to  the  pauper.  —  Ld.  Mansfield.  I  am  satisfied.  The  voluntary 
return  to  tne  house  of  her  brother,  who  was  then  resident  under 
the  certificate,  had  escaped  me.    Both  orders  affirmed. 

Rex  V.  Newington,     T.  26  Geo.  3.     1    T.  R.  854.      2  Bott,  Whenever  a 
610.    2  Nol.  P.  L  166.    John  SmaU  and  his  wife  and  five  chil-  certificated  per- 
dren  were  removed  from  Nexvington  to  Merskam  :  the  sessions  ^rtiiSted   * 
quashed  the  order,  and  stated  the  following  Case :  that  t^e  pau-  parish,  without 
per*s  father  resided  at  Nexvington  under  a  certificate  from  Mersham  any  intention  of 
when  •the  pauper  was  bom :    that  the  father  removed  with  his  returning,  tiis 
whole  femily  to  Hoo,  and  stayed  there  two  years ;  and  from  ^^^** "  **" 
thence  also  removed  with  his  whole  family  to  Strood,  where  he  *'^  ^  ' 
continued  about  four  years,  when  he  died;  that  about  two  years 
after  the  death  of  the  father,  his  widow  went  to  Netnington  to 
l^eep  her  uncle's  house,  with  whom  she  continued  until  his  death, 
and  afterwards  lived  at  Nexvington  till  she  herself  died ;  she  had 
been  relieved  by  Nexvington,  having  gmned  a  settlement  there 
after  her  husband's  death :  that  the  pauper,  within  a  year  after 
his  father's  death,  went  to  Nexvington  and  hired  himself  for  a 
year  (being  then  unmarried),  and  served  the  same  in  Nexvington, 
and  continued  with  the  same  master  another  year ;  and  then  was 
two  y«ars  with  the  minister  of  the  parish  of  Nexvington,  and  never 
gained  a  settlement  elsewhere.  —  Ld.  Mansfield  C.  J.  It  is  admitted 
^hat  there  may  exist  a  case  in  which  a  certificate  shall  be  con- 
sidered* as  ^wwdiw  officio.     Then  the  court  ought  to  draw  a  line  ^ 
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A  temporary 
femoral  b 
whereapenon 
goes  from  tlie 
certificated  pa- 
rish elsewhere 
on  a  visit,  or  on 
occasional  bud- 
ness,  leaving  his 
family  behind 
him  in  that 
parish  as  his 
domicile. 


If  the  son  of  a 
certificated  per- 
son leave  him 
And  go  to  the 
certificating 
parish,  and 
there  hire  him- 
self to  and  serve 
several  persons, 
but  gain  no  set- 
tlement there, 
and  then  return 
to  the  certificat- 
ed person,  it  is 
no  desertion  of 
the  certificate. 


ia  doiag  whichy  it  will  be  material  to  consider  what  Ib  the  nature  of 
a  certificate.  It  seems  to  me,  that  a  certificate  given  b^  the  parish 
from  which  the  pauper  ffoes  to  another  parish,  is  an  indemnity  to 
that  other  parish  from  the  consequences  of  permiUing  him  to  raidi 
there;  therefore  it  has  done  its  office  tne  moment  that  residence 
is  permanently  at  an  end.  A  temporary  absence  for  a  particuliir 
purpose  will  not  discharge  it ;  but  when  the  pauper  has  left  the 
certified  parish  for  years,  and  neither  party  has  had  any  reliance 
upon  the  certificate,  then  it  has  done  its  duty  and  has  no  longer 
any  operation.  In  the  present  case,  the  pauper  had  left  the  cer- 
tified parish  for  six  years,  without  any  intention  of  returning,  by 
which  it  is  manifest  that  the  certificate  was  discharged.  —  The 
other  judges  gave  their  opinions  to  the  same  effect ;  and  BuUeri* 
said,  that  whenever  a  pauper  returns  to  the  certified  parish  agaiO) 
they  should  require  from  him  a  new  certificate.  Order  of  sessions 
affirmed. 

In  Rex  v.  St.  MichaeVs,  Coventru,  H.  34  G.  3.  5  T.  R.  526. 
2  Bott^  612.  2  Nol.  P.  L.  165.  llie  certificated  man  left  the 
certificated  parish,  and  returned  to  his  own  parish,  together  with 
all  his  family,  and  there  took  a  house,  and  resided  there  for  two 
years,  during  which  time  the  pauper  was  born  ;  at  the  end  of  two 
yeurs  he  and  his  family  returned  to  the  certificated  parish,  after 
which  he  returned  to  his  own  parish,  and  made  it  his  permaneut 
residence.  And  the  question  was,  whether  this  were  a  desertion 
of  the  certificate  ?  —  Ld.  Kent^on  C.  J.  acknowledged  the  law  to 
have  been  settled  by  Rex  v.  Newington,  (ante  583.)  that  a  voluntary 
removal  from  the  certificated  parish,  where  the  residence  there  u 
permanently  at  an  end,  will  put  an  end  to  a  certificate.  He  said  that 
he  understood  a  temporary  removal,  to  be  where  the  person  goa 
from  the  certificated  pariui  to  make  a  visit  elsewhere,  or  on  occa> 
sional  business,  leaving  his  family  behind  him  in  that  parish,  as 
being  the  place  of  his  domicile.  On  the  ground  tlierobre,  that 
the  certificated  man  left  the  certificated  parish,  not  for  a  tempo- 
rary purpose  only,  but  with  a  view  of  making  the  certificadng 
parish  tne  place  of  his  permanent  residence,  he  considered  the 
certificate  to  have  been  discharged.    The  other  Judges  agreed. 

Rex  v.  Ingtvorth,  M.  40  Geo.  3.  8  T.  R.  339.  2  BaU,  616. 
2  Nol.  P.  L.  167.  An  order  of  justices  by  which  S.  Slaughtir 
his  wife  and  two  children  were  removed  from  Ingvoorth  to  Erping- 
ham,  was  on  appeal  quashed  by  the  sessions,  who  reservea  the 
following  Case:  In  1781,  the  father  of  S.  Slaughter  thepaui)«r, 
went  with  his  wife  and  the  pauper,  as  part  of  his  family,  to  reside 
in  the  parish  oCIngtoorth,  under  a  certificate  from  that  of  Erping' 
ham.  tin  1787  the  pauper,  then  sixteen  years  old,  let  himself  to 
J.  Brettineham,  of  Erpingham,  and  served  two  years  as  a  yearly 
servant.  He  then  let  himself  to  W.  Clarke  of  Erpingham^  and 
served  him  as  a  yearly  servant  for  a  year.  He  afterwards  let  him* 
self  from  three  days  after  Michaelmas  following  to  Af.  Kemp  of 
Bridcling,  farmer,  and  completed  his  service.  At  the  expiration 
of  the  year  he  returned  to  Ingworth,  where  his  father  still  resided 
under  the  certificate,  and  lived  in  his  father's  house  about  a 
month,  durine  which  time  he  worked  as  a  day-labourer  at  Brvi' 
ling^  and  paid  his  father  for  his  board.  When  he  returned  to 
Jnguforth,  he  did  not  consider  himself  as  going  with  a  view  to  a 
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certificate.    At  the  expiration  of  the  month  he  let  himielf  for  a  Qf  remmng 
year  to  S.  N.  of  Ingtoorth^  and  liyed  in  his  senrice  two  years.  —  certificated 
Ld.  Kenyan  C.  J.    Although  the  distinctions  in  some  of  the  cases  P^'^^' 
on  settlements  are  very  nice,  whenever  we  find  a  case  precisely 
similar  to  the  case  in  question,  we  ought  to  be  governed  by  it. 
Now,  it  appears  to  rae  that  the  case  of  Rex  v.  Keel  (ante  583.)  is 
exactly  hke  the  present :    there  indeed   Ld.  Mansfield  at  first 
doubted  whether  or  not  the  pauper  returned  to  the  certificated 
parish  under  the  certificate ;  but  afterwards  he  was  of  opinion 
that  the  pauper  had  returned  under  the  faith  of  the  certificate.  ,     , 

If  the  pauper  in  this  case  had  gained  a  settlement  in  a  third 
parish,  the  reasoning  in  support  of  this  order  could  have  applied : 
but  here  is  no  ground  for  presuming,  as  in  Rex  v.  Newi?igton 
{ante)9  that  the  parties  had  abandoned  this  certificate;  for  the 
pauper's  father  was  resident  at  Ingvoorth  under  the  certificate 
when  the  son  returned  to  him.  —  Le  Blanc  J.  mentioned  Rex  v. 
ColliTtghoum  Ducis,  ante^  p.  229.  the  principle  of  which  he  said, 
applied  to  the  present  case.  Order  of  sessions  quashed. 
(See  the  case  of  Rex  v.  Motley^  ante^  p.  234.) 

7-  ilDf  remobiiig  ttttiUtmb  )ier$ion0« 

In  Rex  v.  Framlingham,     T.  13  Geo.  3.     Burr.  S.  C.  HB.  No  mow  of  • 
2  Bott,  539.  2  Nol.  P.  L.  177.  it  came  to  be  debated,  whether  ^4*remS^ 
any  more  of  a  certified  family  could  be  removed  back  than  the  5,^  ^^^  11,^,,^ 
individual  that  asked  relief:  the  cause  went  off  upon  another  cir-  that  ask  ralief. 
cumstance.  —  But  Mr.  J.  Aston,  in  giving  his  opinion,  said,  that 
if  several  persons  reside  in  a  parish  under  the  same  certificate, 
the  asking  relief  by  a  single  one  of  them  would  not  render  the 
rest  removeable.    The  certificate  act  says,  that  the  parish  who 
^ves  the  certificate  shall  receive  and  provide  for  the  person  men- 
tioned in  it,  together  with  his  family,  whenever  he  or  they  shall 
happen  to  become  chargeable  or  asx  relief:  and  then,  and  not 
before,  it  shall  be  lawful  for  any  such  person,  and  his  or  her 
children,  to  be  removed  to  the  parish  from  whence  such  certifi- 
cate was  brought.     And  it  must  be  adjudged  by  the  justices,  that 
such  person  is  actually  become  chargeable,  before  they   can 
legally  make  an  order  of  removal.    Now  how  can  the  justices  be 
authorized  to  make  such  an  adjudication  upon  a  person  who  in 
fact  is  not  become  chargeable,  nor  ever  has  asked  relief? 

Rex  v.  St.  Mary  Westporty  H.  29  Geo.  3.     3  T.  R.  44.    2  Bott^  If  A.  and  bi« 
542.    2  Nol.  P.  L.  176.  177.  178.     A  grandfather  resided  with  family  not  rwi- 
his  family  under  a. certificate.  He  had  a  son  who  married  and  took  ^®°**  ^^  ^^ 
a  house  in  the  same  parish,  and  resided  apart  firom  his  father.  JJeUttw  ^not 
The  son,  and  his  child  (after  the  son's  death),  had  asked  and  ob-  tfaerebychargo- 
tained  relief  with  the  grandfather's*  knowledge ;  but  neither  the  able* 
grandfather,  nor  any  of  his  family  residing  ivith  him,  asked  or 
obtained  refief,  or  became  personally  chargeable  to  the  parish.  — 
Ld.  Kenyon  C.  J.    The  single  question  is,  whether  these  persons 
who  have  been  removed  can,  in  the  fair  sense  of  the  words,  be 
said  to  have  been  actually  chargeable  to  the  parish  ?    Now  it  is 
negatived  by  the  case  that  any  of  these  parties  received  relief  in 
person.    But  it  is  contended  that  they  were  virttutUy  relieved, 
because  the  son  and  the  grandson  both  received  relief.    But  it 
must  be  observed  that  at  that  time  they  were  not  members  of  the 
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^^«rtf  on^m^in.  family  of  the  pater  Jamiltas  now'  removed ;  they  IWed  apart  from 
tificat^fan^'x  ^""»  ^^^  formed  another  family  of  themselves.  Then  it  has  been 
receives  relief,      ^^'  ^^^  ^  burthen  has  been  thrown  upon  the  parish  by  the 

relief  of  the  son  and  grandson^  and  therefore  that  the  grand- 
father was  virtually  chargeable,  because  the  43  Eliz,  reauires 
fathers  and  grandfathers  to  support  their  children  and  grandchil- 
dren.    But  that  proposition  hastens  to  a  conclusion  toosooo; 
for  by  that  statute  they  are  not  in  all  events  to  maintain  their 
children,  &c*  but  only  when  they  are  of  sufficient  ability.    Now 
the  justices  are  the  proper  judges  of  that  ability;  and  the 
grandfathers,  Sic*  are  only  to  be  called  upon  by  an  order  of 
justices, 
A  pauper  may         JUx  v.  St.  Martin  at  OaJc,  M.  5S  Geo.  S.     16  Easty  SOS.  BoU, 
fi^mT     'sh      ^^^'25.     Removal  from  St.  Martin  at  Oak  to  Drayton;  order 
J^^^is  re-    gnashed,  subject,  &c. —  Case  j  The  pauper  having  gained  a  settlement 
rfding  under  a    ^  Felthorpcy  gained  a  subsequent  settlement  m  Drayton.    Some 
oertificate  to  a     years  afler  he  had  gained  such  settlement  at  Drayton^  Fdthonc 
h*™*-  ^i^**'^   granted  a  certificate  to  St.  Martin  at  Oak^  acknowledging  tie 
^^moot  be-     P^^P®'^  to  be  an  inhabitant  legally  settled  in  FeUhorpe  ;  and  the 
fore  the  enmt-    paup^i'  continued  to  reside  in  St.  Martin  at  Oak  under  this  cer- 
ing  of  the  cerd-  tificate,  receiving  occasional  relief  from  FeUhorpe^  until  the  time 
ficate^  and  need  of  his  removal  to  Drayton.    The  question  for  the  opinion  of  the 
b?^"*^^'   Court  was,  Whether  the  {Murish  of  5^  Martin  at  Oak,  into  whidi 
the'SSSh/*     ^^®  pauper  came  by  certificate,  were  not  bound  to  remove  him 
puriSr^  *     ^^^^  ^®  ^®  certifying  parish,  under  the  8  4*  9  »^.S.  cSO.— But 

the  Court  were  clearly  of  opinion  that  the  act  was  not  reitrictive 
of  the  power  of  removal  from  the  parish  to  which  the  certi6cate 
is  granted  to  any  other  parish,  but  only  conclusive  upon  the  cer- 
tifying parish  as  between  that  and  the  parish  to  which  the  cer- 
tificate is  granted.  This  was  considered  to  be  the  object  of  the 
act  in  Rex  v.  Lubbenhant^  4  2\  R.  251.;  and  in  a  prior  caieof 
Rex  V.  St.  GHeSf  2  Salk.  530.  all  the  authorities  agree  that  it  ag- 
nifies  nothing  when  the  certificate  was  granted ;  it  is  only  u 
estoppel  upon  the  parish  granting  it,  as  between  the  two  paruha. 
—  Order  of  sessions  quaked. 


8.  iS)t  &ff£Wttitttif)if  utttKX  tttti&iBM* 


Apprentice  of 
an  uncertified 


Romsey  v  St.  MichaeTB  Southampton^  E.  9  Geo.  3.  Burr.  S-  C. 
640,  2  Bott,  485.  2  Nol.  P.  L.  159.  161.  Saul  Bishop  was 
mm  senring  a  bound  an  apprentice  to  William  Kearley  of  AU  Saints  for  four 
^!^TJ^^-  7^^^  5  and  served  him  there  for  three  years.  It  was  then  agreed 
tlanrait  thereby  between  them  and  one  Samuel  Dagnell,  residing  in  Romsev  uodf^r 
in  the  certificat-  a  certificate  from  St.  Gileses  in  Readings  that  Buhop  should  wore 
cd  man's paHah  with  Dagnell  the  remainder  of  his  apprenticeship;  for  wbid) 
ythtn  die  ser-  Kearley  was  to  receive  2s.  a-week.  Bishop  accordingly  served 
vice  IS  per.         j^  ^ ^  resided  with  him  in  Romsey.    The  question  was,  ^"h^ 

ther  the  apprentice  gained  a  settlement  by  this  service  in  Rom- 
sey f—  By  Ld.  Mans^ld  C.  J.  This  question  is  plaber  than  any 
argument  can  make  it.  The  aid  and  mtention  of  th^  act  was,  to 
prevent  certificate-persons  from  bringing  a  charge  upon  th<: 
parishes  into  which  they  came  by  certificate.  How  then  can  it 
be  imagined)  that  another  roan's  apprentice  should  gain  a  settle- 
ment  by  serving  him  in  that  parish,  when  his  own  apprentice  )$ 
made  incapable  of  doing  so  ?  And  the  Court  were  unaDirootisIr 
of  opinion,  that  the  apprentice  gained  no  settlement  in  Boms^' 


per 
nffineds 
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See  Rex  v.  Hordmicke^  ante^  p«  23S. 

i2ex  V.  Hu^atCf  E.  59  Geo.  S.   2  ^.  4"  A*  MS.    Removal  from  wh«re  a  pauper 
ihe  parish  ot  Nunbumholme  to  the  parish  of  Huggate.    The  was  hound  ap- 
sessions  on  appeal  confimied  the  order,  subject  to  the  opinion  of  prentice  to  a 
the  Court  of  K.  B.,  on  the  foUowing  Case :  The  paupers  removed  ^f^^^^j^j. 
were  the  legitimate  children  of  Thomas  Lazenbyy  and  had  gained  jl^g'his^apprcm. 
no  settlen^ent  in  their  own  rights     Thonuu  Lazenbyy  the  father  ticesbip,  he 
of  the  pauper,  was    originally  settled  in   Huggate^  where  his  being  of  the 
father  rented  ^  fiurm.    During  the  time  that  William  Lazenby  •f®  of  eighteen, 
the  fether  of  Thomas  Lazenby,  so  rented  the  ferm  at  Huggate,  ^'/'^^"^^J. 
the  latter  was  bound  out  apprentice  till  the  period  of  his  coming  j„^^  ^^  ^^  * 
of  ag<^     The  master,  dunng  the  whole  of  the  apprenticeship,  pauper  did  not 
resided  at  Spaldin^on^  under  a  certificate,  at  which  place  the  return  to  his 
apprentice  served  aim  Until  the  expiration  of  the  term.    About  father's  Ull  after 
the  middle  of  the  ^prenticeship,  fFt/Zuim  Xazen&y  took  another  hef^^oTtobe 
farm  of  802^  a-year,  at  Storthtoaite,  where  he  went  to  reside,  and  ^^t  emandpat 
continued  there  during  the  remainder  of  bia  son's  apprenticeship,  ed  but  to  follow 
and  after  it  expired^    He  found  his  iBon,  the  apprentice,  with  his  father'a 
clothes,  ^cept  shoes  9nd  aprons,  during  the  apprenticeship.  wttlemenL 
Thomas  Lazenby  occasionally  visited  his  famer  dunng  that  time ; 
And  on  one  occasion,  when  he  was  ill,  went  to  reside  with  him 
there  for  a  fortnight,  during  bis  illness^    At  the  time  when  WiU 
liam  Lazenby  weat  to  reside  at  Stojrthfvoaitef  Thomas  Laxenby  was 
between  eighteen  and  nineteen  years  of  age,  and  when  the  14)* 
prenticeeblp  expired,  he  went  hom^  for  one  night.    The  next 
day  he  went  away,  and  ^ent  to  work  at  various  places  for  himself, 
but  never  gained  any  settlement  by  so  doin^.  —  After  argument, 
Bayley   J.  (a)  said,  It  seem9  tome,  that  m  this  Case,  Thomas  (a)  Abbott  C.J. 
Iiozipni^  was  not  emancipated^    He  is  bou^d  apprentice  to  a  certi«  waaabeent. 
ficated'  person,  and  conseouently  could  Qot,  by  such  service,  gain 
any  settlement.  Unless  be  does  so,  his  domicile  continues  to  be  his 
father's  house,  and  he  is  liable  to  be  rsmoved  thither  at  anv  time. 
If,  indeed,  he  bad  withdrawn  himself  from  his  father's  fiEunily  afler 
twenty-4>ne,  no  doubt  it  would  b^  an  emancipation  from  that 
period.     But  a  separation,  whilst  tuider  twenty-one,  does  not  pro- 
duce that  effect,  unless  a  subsequent  settlement  be  gained.  Here 
none  was  gained,  and,  ther^ore,  his  settlement  shifted  to  StoHh* 
tioaite,  with  that  of  his  falther.  —  ffplroyd  and  JBcsi  Js.  concurred. 
«—  Order  of  sessions  quashed, 

R.  v«  Uinfiiley,  T-  SI  Geo.  S,    ^  T.  R.  571.     2  Bott,  ifS^.     3  Apprentice  to  a 
Nol.  P.  L.  147.  161,    The  pauper  J.  Furborough  was  bom  at  ^^^^^  «»«» 
Fraudesffoofthy  where  his  &ther  w^s  settled,  and  at  nine  vears  old  ^^fif[i2l^^^ 
was  bound  a  parish  apprentipe  to  JD.  Palmer  of  Hinckley^  who  ^n  in  the  same 
was  residing  taere  under  a  certificate  from  Copson.    The  pauper, 
after  serving  part  of  his   time  with   Palmer^  was  assigned  by 
him  to  J.  Surety  a  legal  parishioner  of  HinMey^  under  an  agre^ 
iBent  that  Hurst  wad  to  pay  \s.  a-week  to  Palmer^  and  which 
vas  pivMl  accordingly,    lie  served   Hurst  in   Hinckley  above 
fi>rty  days  before  he  1^  him^    The  sessions  beine  of  qpinion  that 
he  gained  a  settlement  by  serving   Hurst  unoer  the  assign- 
loent,  confirmed  the  order  by  which  he  and  his  wife  were  re« 
moved  from  FrowUst»orth  to  HinckUy.  —  The  Court  took  time  to 
i^onsider:  when  Ld.  Kenvon  Ch.  J.  deUvered  their  unanimous 
opinioni:  The  ouestion  in  Uiis  case  is.  Whether  any  settlement  was 
<>btained  by  the  apprentice  by  his;  service  imder  hi*  aecond 
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jipprentice  to  a  maftter^  who  was  a  parishioneF  of  Hinckley^  in  that  parkh,  his 
certtfcatedman  firgt  master,  by  whom  he  was  assigned,  having  been  certificated 
SoarSn^i-  ^^^^^^^  The  first  impression  made  upon  my  mind  was,  that  as 
/erred  to  and  ^®  ^^^  ^^^7  ^Y^  ®^  *^®  apprenticeship  were  served  under  s 
senMg  an  un-  person  who  was  not  under  the  disability  of  the  certificate,  such 
certi/Uated  in-  service  gained  a  settlement :  but  upon  looking  more  fully  in- 
habitant  of  the  to  the  authorities  cited,  on  which  I  had  formed  my  first  opinion, 
aavuiwnsh.  ^^^  adverting  more  particularly  to  the  words  of  the  statute  of 
R.  V.  Hinckley,  -^nne,  I  am  disposed  to  think  that  a  settlement  was  not  acquired 

by  the  service  under  the  indenture  of  the  second  master  in 
Hinckley i  although  he  were  not  residing  there  under  the  certifi- 
cate. And  that  opinion  which  we  have  formed  proceeds  princi- 
pally on  the  words  of  the  statute  of  Anne^  and  the  view  «ith 
which  it  was  passed.  By  the  general  tenor  of  the  certificate  act, 
persons  settled  in  one  parish,  bringing  a  certificate  with  them 
mto  another,  have  a  right  to  remain  there  until  they  become 
chargeable ;  and  the  parish  to  which  such  certificate  is  granted 
cannot  refuse  to  receive  them.  But  the  mischief  was,  that  though 
the  certificated  persons  themselves  could  not  gain  a  settlemeDt 
in  that  parish,  yet  they  were  the  means  of  conferring  Mttle- 
ments  on  others,  by  taking  servants  and  apprentices,  which  was 
thought  to  be  a  great  hardship  on  those  parishes  who  were  bound 
to  receive  them  under  the  certificate.  Therefore  \o  provide 
gainst  that  inconvenience  the  12  Ann,  st.  I.e.  18.  was  passed 
There  has  never  been  any  precise  determination,  on  this  point; 
and  therefore  we  think  it  better  to  abide  by  the  words  of  the  act, 
from  whence  the  intention  of  the  legislature  can  best  be  col- 
lected; and  the  act  having  expressly  provided,  that  persons 
bound  apprentices  to  certificated  men  shall  not  by  virtue  of  such 
apprenticeship^  indenture^  or  bindings  gain  a  settlement  in  sudt 
parish  f  it  is  necessary  that  the  binding  should  be  such  as  would  be 
capable  of  conferring  a  settlement  by  service  under  the  original 
master  in  that  place,  otherwise  no  settlement  can  be  gained  there 
by  virtue  thereof;  for  the  legislature  intended  U»at  no  act 
whatever  of  this  sort  done  by  a  certificated  man  should  help  to 
(o)  Aniff  SIS.    bind  the  parish.     As  to  the  case  of  Rex  v.  Petham  (a),  where  it 

was  held,  that  the  apprentice  of  a  master  certificated  to  Tenterden 
might  gain  a  settlement  under  an  assignment  to  a  second  master 
residing  at  Liddy  which  was  a  third  parish ;  that  does  not  govero 
the  present ;  because  it  does  not  interfere  with  the  policy  of  the 
statute  of  Anne :  for  the  parish  of  Lidd  had  not  received  the 
original  master  by  force  of  the  certificate,  and  therefore  had  no 
right  to  avail  themselves  of  the  provisions  of  that  statute,  which 
was  intended  for  the  protection  of  the  certificated  parish.  But 
here  the  words  of  the  statute  cover  Hinckley  in  the  broadest 
manner,  to  prevent  any  burthen  coming  on  that  parish  on  account 
of  their  obligation  to  receive  the  certificated  person,  'pte 
other  case  principally  relied  on  (viz.  the  case  of  Romsey  ^sb) 
has  no  application  to  the  present  question ;  for  though  it  was 
contended  generally  at  the  bar,  that  the  statute  of  Anne  was 
confined  to  apprentices  boimd  by  indentures  to  certificated  hme- 
ters,  and  claiming  settlements  by  serving  under,  such  original 
masters,  yet  the  court  by  no  means  adopted  that  argument,  but 
decided  rather  on  the  ground  that  no  seUlement  could  be  p^* 
ed  by  the  apprentice  through  the  medium  of  a  certificated  per- 
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son  in  that  parish.  Therefore  as  there  lias  been  heretofore  no 
determination  on  this  point ;  as  the  statute  of  Anne  was  passed 
for  the  express  protection  of  the  certificated  parish  ;  and  as  the 
words  of  the  act  are  very  particular  and  positive  in  favour  of 
that  parish,  we  see  no  reason  to  restrain  the  meaning  of  them  to 
a  service  with  the  original  master.     Both  orders  quashed. 

Rex   v.  St.  Peter  in   the  borough   of  Derby y    E.  26  Geo.  S.  A  second  ceiti- 

1  T.   R.  218.     2  Bolt,  437.     2  NoL  162.  163.     Two  justices  catato.pau- 
removed  Benjamin  Pratt,  and  his  wife  and  four  children,  from  ^oJm^,"^ 
St,  Peter  Derby  to  Chaddesden  ;  the  sessions  quashed  the  order,   gi^g„  |,y  ^^ 
and  stated  the  following  Case :  — ^  That  Pratt  the  pauper,  on  sams  parish, 
the  5th  November  1751,  was  bound  an  apprentice  for  seven  ^ears 

to  Joseph  Pinn  of  All  Saints,  in  Derby,  to  which  place  Pinn  had 
a  certincate  from  the  parish  of  Smaltey  ;  the  pauper  served  his 
master  in  All  Saints  about  five  years  and  a  half:  and  the 
master  and  his  family  at  Lady 'day  1757  removed  to  Chaddesden, 
where  he  resided  till  14th  oi  January  1758,  when  SmaUey  grant- 
ed Pinuj  the  master,  a  certificate.  Between  Lady^ay  1757 
and  14t]i  January  1758,  the  pauper  served  his  master  upwards 
of  forty  days  in  Chaddesden.  Pinn  never  returned  to  All  Saints, 
but  continued  at  Chaddesden  under  the  certificate :  but  the  pau- 
per returned  to  All  Sainis  in  the  summer  of  1758,  and  served 
his  master  there  upwards  of  forty  days  after  SmaUey  had 
granted  the  certificate  to  Chaddesden.  The  sessions  were  of 
opinion  that  the  pauper  gained  a  settlement  by  such  last  service 
in  AU  Saints.  —  The  only  Question  was,  whether  the  second 
certificate  to  Chaddesden  discharged  the  former  one  to  AU  Saints, 
they  having  both  been  given  by  SmaUey  f  —  The  Court  being  of 
opinion  that  this  question  was  determmed  by  Rex  v.  Bridiuimp 
H.  25  Geo.  3.  discharged  the  rule.    Order  of  sessions  affirmed. 

St.   Cuthbert's  v.   Westbury,  H.  32  Geo.  2.     Burr.  S.  C.  470,  Apprentice 

2  Bott,  434.  2  Nol.  P.  L.  162.  A  person  settled  at  St.  Cuthbert's  *»«?*  ^*^ 
was   bound  apprentice  to   a  man   residing   at   Westbury,  but  J^dmWbri 
whose  settlement  was  at  Harptree,  a  neighbouring  parish.     After  theezecutioii  of 
the  apprentice  had  served  twenty-two  days,  his  master  obtained  scertifictte. 

a  certificate  firom  Harptree,  and  delivered  it  to  the  overseers 
at  Westbury ;  and  the  apprentice  served  there  further  with  his 
master  for  three  years.  The  question  was.  Whether  the  appren- 
tice hereby  gained  a  settlement  at  Westbury  f — By  the  Court: 
Before  the  act,  the  serving  under  an  apprenticeship  to  a  certifi- 
cated-man for  forty  days  in  the  parish  where  the  master  lived* 
would  have  gained  a  settlement  to  the  apprentice.  But  the  act 
says,  that  if  any  person  shall  be  bound  apprentice  by  indenture 
to  any  person  residing  under  a  certificate,  he  shall  not  there- 
by gain  a  settlement.  Now  here  is  no  service  for  forty  days, 
under  an  apprenticeship  to  a  master  who  did  not  reside  in  this 
parish  under  a  certificate ;  therefore  the  apprentice  in  this  parish 
|iid  not  gain  a  settlement.  But  it  would  have  been  otherwise 
if  he  had  served  forty  days  before  his  master  became  certifi- 
cated. 

R.  V.  Wensley,  H.  33  Geo.  3.    5  T.  R.  154.    2  Bott,  439.     2  Apprenuce  to  a 
^0^.  P.L.  125.  162.    The  pauper  being  legally  settled  at  Wens-  man  who  had  • 
tev,  was  bound  apprentice  to  R.  HaUam  of  Chesteirfield,  with  ^[?£^^^"* 
whom  he  continued  two  years.    Before  the  pauper  was  bound  to  deliTered^Ol'' 
HaUam^  the  ovenseer  pf  Chesterfield  told  HaUam  he  must  pro-  after  the  ap. 
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jijfprentUe  to  a  cufe  ft  certificate,  or  they  would  remove  him ;  he  aceordiBglj^ 
certificated  fnan,  before  such  binding  of  the  pauper,  procured  a  legal  certificate  from 
^««?lil^.  ^®  P*^^®^  ^  Chaddesden,  directed  to  the  township  of  ChesUr- 
ficate,  J^^t  acknowledging  HaUam  to  be  their  parishioner ;  but  nodiing 

prenticesblp,  fivther  passed  between  HaUam  and  the  overseers  of  Chesterfidd 
may  gain  a  set-  respecting  the  certificate,  after  their  first  requisition  to  him  to 
tlament  bymdi  procure  one ;  he  therefore,  not  being  again  allied  upon,  did  not 
apprenticeihip.    deliver   the   certificate  to  the  overseers  of  Chesterfidd,  and  it 

remained  in  his  hands  without  mention  or  further  notice  during 
the  whole  time  that  the  pauper  served  him  as  his  apprentice 
at  Chesterfield;  but  some  time  after  the  pauper  left  Htdhm^ 
the  certificate  was  delivered  by  HaUam  to  the  overseers  of  Cftff- 
terfieUt.  The.  sessions  confirmed  the  order  by  which  the  pauper 
and  his  family  were  removed  ft'om  Chesterfield  to  Wensky.^U. 
Kenvon  C.  J.  We  cannot  depart  from  the  express  and  positiTe 
words  of  the  act  of  parliament,  which  are  decisive  of  this  ques- 
tion. In  the  construction  of  some  statutes  the  courts  b&Te 
thought,  from  considering  the  context  and  the  words  of  it,  that 
some  particular  words  are  merely  direictory ;  but  there  is  nothing 
in  this  statute  to  shew  that  the  words  commented  upon  riiould 
be  construed  to  be  directory  only.  The  statute  says  expreis- 
ly,  that  ^'  if  any  person  who  shall  come  into  any  parish,  ^c.  shall 
at  the  same  time, procure,  bring,  and  ddtiverto  the  churchwardens, 
Sfc.  of  the  parish  where  such  person  shall  come  to  inhabit,  a 
certificate,**  Sfc.  ;  the  act  therefore  reauires  (t  delivery  at  the  tinte 
tiJien  the  pawner  goes  into  tKe  certificated  parish  ;  and  it  is  es' 
«ential  to  Uie  interest  of  that  parish  that  it  should  be  delivered, 
as  the  withholding  it  from  them  for  a  time  may  be  the  means  of 
introducing  frauds.  The  case  cited  (a)  only  decided  that  a  cer* 
tificate,  though  not  delivered,  was  an  acknowledgement  by  the 
parish  granting  it  that  the  pauper  was  settled  with  them  when  it 
was  given,  but  it  did  not  determine  that  it  prevented  the  pau- 
per gaining  a  settlement  in  the  certifieated  pari^  after  it 
was  granted.  Both  orders  quashed.  [See  Rex  v.  Egrmoi^ 
post,  592.] 

Rex  V.  Hampton,  E.  SS  Geo.  S.  5  T.  R.  266.  2  Batt,  44a 
2  Nol,  P.L.  156. 160.  It  was  also  decided,  that  an  apprentice 
taken  by  the  second  wife  after  the  death  of  her  husband,  who  had 
resided  under  a  certificae,  could  not  acquire  any  settlement  hj 
service  under  the  indentures,  because  she,  and  of  course  the  i^ 
prentice,  were  residing  under  the  certificate. 

So  also  in  RexY.  Hinckley,  (ante 597.)  T.Sl  Geo.S.  ^ T.  11911' 
catdl  man's  ap-  3  Bott,  437i  2  NoL  P.  L.  161.  it  was  holden  that  a  certificate 
l^tice  anign-  ^jj^ndcd  to  an  apprentice,  who  being  originally  apprenticed  to  a 
cd  to  a  uncerb-    ^^^^^q^^  person,  was  by  him  assigned  over  to  a  legal  pariAionef 

of  the  certificated  'parish ;   and  that   such   an   apprentise  oT 
course  could  not  gain  a  settlement  by  such  service. 

Rex  V.  Mortlake,   E.  45  Geo.  3.  6  East,  S97.    2  BfOt,  618. 
2  Nol.  P.  L.  158.  160.  172.    Removal  of  Maiy  Dormer  and  htf 
cerancaie  scvcral  children  by  name,  from  Mortlake  to  Ureat  Marloay  ana 

must  also  reside  quashed  by  the  sessions,  subject,  &c. — Case :  John  Dormer  and  Ann 
there  under  it,  his  wife,  being  legally  settled  in  Hambleton,  went  with  a  regoiar 
for  the  purpose  certificate  irom  Hambleton  to  Great  Marloxv,  and  durmg  their  re- 
Ae^^iSJd  d^  sidence  at  G.  M.  had  a  son  bom  there  named  William.  Jo^ 
^^coperauon      ^^  William  died  there,  without  having  gained  any  sctdemcflt  o 


(a)  Rex  V. 
Buckingham, 
ante,  573* 


A  certificate 
extends  to  the 
apprentioeof 
the  widow. 


So  to  oertifi- 


floated  person. 


Penonawho 

comeinto  a 
parish  under  a 
certificate 
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that  parish.     William  Dormer  leii  hk  father's  {amilv,  marked  Whaiua 
and  occupied  a  separate  house  at  Great  MarloWf  and  had  a  legi-  ^^^^  v'*^^  ^ 
timate  son  named  Thomas^  who  in  1760,  being  several  years  after  certificate. 
the  death  of  John  and  Ann^  was  regularly  bound  apprentice  to  R.  t.  Mortlake. 
his  father  JVilliam  by  indenture  for  seven  years,  and  served  his 
apprenticeship  under  the  same  at    Oreat  Marlout.       Thomas  MflrrUgebya 
Dormer  was  afterwards  married^  and  had  a  son  named  Thomas^  certificsted  peip- 
now  deceased,  who  was  the  husband  of  the  pauper  Afary  Dormer^  J"?*  *^  kS^  *"* 
and  the  father  of  the  four  children  removed  with  her  by  the  ^nd reidWii 
order  appealed  agunsU    Tbe  question  was,  whether  under  the  thei 
apprenticeship  of  T.  D*  the  elder  to  his  father   W*  D.,  and  the 
12  Ann,  c.  18.  T.D.  the  elder  iiad  gained  a  settlement  in  G.  M. 
T.  D.  the  younger  having  sained  no  settlement,  and  the  paupershav- 
ing  no  other  settlement,  tnan  a  derivative  one  under  the  said  T.  D* 
the  elder? — Afler. argument,  Ld«  Elletiborough  C.J*     The  ques- 
tion is,  whether  William  the  son  of  John,  who  was  once  covered  by 
his  father's  certificate,  ceased  to  be  so  when  he  married  and  lived 
separately  from  his  father ;  for  if  he  ceased  to  be  covered  by  the 
certificate  himself,  there  seems  to  be  no  reason  why  he  miffht  not 
communicate  a  settlement  to  another,  as  well  as  gain  one  himself 
in  the  certificated  parish.     This  depends  upon  the  meaning  of  the 
word  ^^familf  in  8  4^  9  ^.  3.  c.  SO.  The  meaning  of  the  word  is 
not  to  be  taken  in  its  largest  sense,  and  has  been  soundly  restrained 
hu  the  determinations  in  Rex  o.  Darlington,  and  Rex  v.  Heath  to 
those  who  constitute  part  qf  the  existing  household  and  Jamily  of 
the  certificated  person,  or  as  Lord  Kent/on  expressed  it  in  Rex  v. 
Darlington,  tho%^  who  form  his  fireside.    Tliat  character  cannot 
applv  to  William  after  he  had  married  and  lefl  his  father's  house^ 
and  had  become  a  new  stirps,  having  a  family  o^his  own.    Rex  v. 
Havwton  was  decided  upon  the  ground  that  the  second  wife  con- 
tinued after  her  husband's  death  to  be  the  root  and  remains  of  the 
old  fitmily,  and  not  a  substantive  distinct  family,  as  here.    She 
still  continued  as  the  representative  of  her  deceased  husband ; 
but  here  the  son  had  started  for  himself  at  the  head  of  a  new 
fiunily  by  manyinff  and  taking  a  separate  house  for  himself.    He 
was  Uien  in  a  condition  to  gain  a  settlement  for  himself  in  the  cer- 
tificated parish.    But  the  words  of  the  statute  of  Anne  are  relied 
on,  to  shew  that  he  is  not  such  a  person  with  whom  an  appren- 
tice bound  to  him  could  gain  a  settlement  there,  and  it  is  said 
that  they  are  in  the  disjunctive,  ^'  come  into  or  reside  in  :*'  but 
upon  referring  to  the  certificate  act,  the  S  8f  9  W.  3.  c.  SO.  which 
speaks  of  persons  who  **  shall  come  into  any  parish  there  to  in- 
habit AND  reside,"  and  the  9Sf  10  W.S*  c.  11.  which  speaks  of 
doubts  having  arisen  upon  the  former  statute,  by  what  'acts  any 
person  coming  to  inhaoit  or  reside  within  any  parish  b]^  virtue  of 
^y  such  certificate,  may  procure  a  settlement,  and  wmch  enacts 
^at  no  person  wh»  shall  come  into  any  .parish  (without  more)  by 
^y  such  certificate,  shall  gain  any  settlement  there,  except  in  cer- 
^Am  ways  mentioned;  I  say,  upon  comparing  the  words  of  the 
statute  of  Anne  with  the  former  provi8i<»s,  I  think  those  words 
^ust  be  read  copulativelt^  and  that  they  mean  only  to  designate  per- 
sons who  may  come  into  any  parish  Jbr  the  purpose  of  residing,  and 
factually  reside  there  under  sl  certificate.  Tne  ether  judges  agreed, 
^d  the  order  of  sessions  was  quashed. 
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Certificate  Ihm  Rtx  Y.  Egremonty  T.  51  Geo.  S.  14  Easi,  253.  Bott,  Con/.  21. 
a  fnwidly  so-  g  ATo/.  P.  L*  175.  Wm:<jkKin^ford  iw  fbo^yved  frohi  £grftiioii(  to 
ssG'a.^^'54  Cochermoutk,  both  in  Cumberland^  and  the  sesssions  quashed  the 
without  proof '  "^^^  ^pon  appeal,  subject,  Stc. — Case:  The  reapoddenisproTedthat 
of  deiiTery,  not  the  pauper  had  been  regidarly  bawd^pk*enCtet  to  J.  Ra'i^ffy  April 
available  to  XSth,  180%  for  seven  yeans,  wd  served  wttkhna'  undbr  tiie  ip- 
prereat  a  wt-  preoticeship  fof  several  years  in  E^remoni  i  and  served' narrtlian 
''^"^**  forty  days  ^of  the  latter  part  df*  hk  apprenlidariiip  with  J^ 

BorrofmoaUt  «  Cecterfrnmiky  wilh  the  conaelU  of'  his  original 
master,  and  resided  wish  him  there  for  that  period.  Oi>^  part 
of  the.appeUaots,  the  &dlowitig  oertificaSe  was  given  in  endcace, 
to  prove  that  JBerrcnaueaU  wa»  then  residing  at  4)§ekenumih, 
under  such  certificate,  and  therefore  thai  the  appvaadda  coold 
not  gain  a  settlement  by  serving  him  uAddr  the.  indentoie. 
*'  Cockermomihy  April  29th,  1807.  We  the  undersigned,  pres- 
dent  and  stewards  of  the  AWcable  Society» 'held  nft  the  Ship  at 
Cockermouthy  in  the  county  of  Cumb^andf  acting  under  the  one- 
tton  of  the  legislature,  do  hereby  aoknowledge  thaS  the  besnr, 
Joseph  Borrowfcally  senior,  is  a  member  of  the  said  society.  At 
witness  our  handsi 

Joseph  Hodgs&ny  of  Cochermouth^  Tanner,     Treiiide&t* 

Robert  ^ay,       of  dUio,  Hatter,  |  ^^^ 

fvatson  Hamson,  of  dtttOf  Taylor,  J 

Witness  John  Wallace^  of  diiiOf  clerk  to  the  society." 

On  the .said« certificate  was  an  indorsement  signed  by.n  justice, 
according  (p  the  act. -^  And  the  only  'C|uestion  was  whether 
the  production  of  the  certificate  was  siuicient  evidence  under  tbe 
S3  wo.  S*  c.  54.  without  proof  of  its  havins  been,  delkend  to 
the  qhurofawardeo^  and  overseers  of  CodsrmetrlA. -^In  b^P" 
port,  of  the  order  of  sessions,  it  was  said,  that  this  evidence  wis 
sufficifs^,  for  that  tbe  18tb  sect,  of  the  act  provided  thatsodit 
certificipite  soattested  and  certified,  '^  shall  be  taken,  deemed, and 
alk)w^d  in<,all  courts  whatsoever  as  duly  <and  fully  proved 
and  shall  be  taken  iM^id.received  as  evidence,  without  oth^  |»roof 
therepf.^'  Biit  that  if  this  were  not  sufficient,  yet  the  semnSt 
ud4^i;  the' circumstances  mi^bt  presume  that  it  had  been- de- 
livered a^  it  was  produced  m  Coust  by^*  the  parish  olEGefsoi 
Cqckormotui,  the  appellant  parish.  -i-Ld.  EUenborough^  C  X  To 
warrant  themiApresumii^  any  fistct  there  must  be  presumaUe 
matter,  ^the  meire  giving  of  the  certificate  by  the  .society  to 
.  the  member^  is  not  made  sulBctent  by  the  act  to  <  protect  liisie* 
sidence  under  it  in  the  parish,  without  a  deUf^ery  of  it  to  the 
parish  oncers.  Tl^e  17th  sect,  says,  that  no  members  of  the  sodecy 
whp  shall  come  to  inhalnt  in  any  pariah, -anii^otf  ddwertolii 
ehurchxvardens  and  overuers  of  tha  poor  of  such  parish  a  cer- 
tificate, .^c.  shall  be  removeable  till  actually  chargeable.  But  ii 
it  remain  in  tbe  pocket  of  the  certifiicated.  person,  that  is  ^ 
svfficient  to  prevent  a  s^tUement  beim  gainecL  under  him.  ^^ 
there  is  ^n.  absence  o£'  any  proof  ot  ita<baving  been  delivered 
to  the  parish  officers  before  the  period  when  the^apisrentice  senr- 
ed  his  miister  in  CockarmotOhf  and  thc^orie  am  exckisioD  « 
any  presumption  of  the  fiict*  ^  Order  of.  (sessions  quashed. 

»5 
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§  XV.  £>f  jacftnotolritgnmm  of  dmfomenr  bp  IReltef. 

III?*  V.  Chadderton,  M.  42  Giro,  S.  2  East,  27.  2  Bo«,  654.  '^J"^  ^*".  ^'^^ 
2  JVbt  P.  L.  118.  S40.  Removal  of  John  Buckky,  his  wife,  and  J]cr,J^n*"^^ 
five  children  by  name,  from  Littie  Bolton  to  Chadderton,  and  parish  U^no** 
confirmed  by  the  sessions.  —  Cases  On  die  part  of  the  respondents  proof  of  sottle- 
ie  was  proved  that  the  pauper  John  Buckley,  when  he  buried  his  ment  in  that 
first  wife,  applied  to  and  received  relief  from  the  overseers  of  ?»"«*>• 
Chadderton,  and  that  die  pauper's  mother,  being  with  child  of 
a  bastard,  some  few  years  after  his  father's  death,  went  from 
smother  township  to  Chadderton  to  lie  in  there,  and  '*  as  the  pau- 
per had  heard  from  his  mother,'*  who  has  been  dead  some  years, 
«he  was  relieved  there  by  Chadderton.  This  hearsay  evidence 
'was  objected  to  by  Chaddertony  but  received,  and  the  removants 
gave  no  other  evidence  of  a  settlement  in  Chadderton.  The 
sessions  conceiving  the  above  sufficient  evidence  of  a  setdement 
in  C  directed  the  appellants  to  go  into  their  case,  and  they 
proved  that  when  the  pauper  was  about  twelve  years  of  age,  his 
mother  and  stepfather  made  a  verbal  agreement  with  James  Piatt 
of  Great  Bolton,  cotton-weaver,  that  the  pauper,  who  was  then 
able  to  weave  a  litde,  should  weave  for  him  three  years.  The 
stepfather  and  mother  were  to  have  half  the  earnings  of  his 
leaving,  and  Piatt  the  other  half.  Piatt  was  to  teach  him  to 
weave  and  find  him  looms,  but  die  stepfather  and  mother  were 
to  find  him  in  every  diing  else*  He  served  out  the  three  years 
with  Plattf  during  which  time  he  slept  in  Great  Bolton.  The 
Scrodays  he  passed  with  his  mother,  and  the  rest  of  his  time  at 
Platt%  but  mis  was  not  mentioned  in  the  agreement.  —»  Ld.  Ken* 
yon  C.  X  said,  diaC  whatever  doubt  might  be  raised  as  to  the 
setdement  in  Great  Bolton,  concerning  which  he  thought  the 
sessions  should  have  found  die  fact  one  way  or  odier,  whether 
the  pauper  contracted  to  serve  as  an  apprentice,  or  only  as  a 
fairea  servant ;  yet  at  any  rate  the  orders  could  not  be  supported, 
there  being  no  evidence  of  any  settlement  hi  C,  the  bare  fact 
of  tfte  pauper's  having  been  rebeved  there  being  no  proof  of  it, 
as  they  might  have  been  relieved  as  casual  poor.  —  It  was  then 
ofbserved  in  support  of  the  orders,  that  the  fact  of  the  paupers 
having  received  relief  firom  the  overseers  of  C.  was  at  least  prrm^f 
Jaete  evidence  of  their  being  setded  there,  so  as  to  call  npon 
tliem  to  account  for  it,  by  shewing  diat  such  refief  was  given  to 
the  paupers  as  casual  poor,  or  under  a  misapprehension  of  their 
being  settled  diere,  nothing  of  which  was  stated  in  the  case ;  and 
tfierefbre  the  fkct  must  be  tacken  as  equivalent  to  an  acknow- 
ledgement by  C.  dtat  Ae  paupers  were  tneir  parishioners  at  the 
time. — lA.  Kenyan  C.  J.  The  hearsay  from  die  pauperis  mother  H««Msynoen- 
18  DO  evidence  at  d1  of  any  fiu:t,  and  then  the  only  fact  appli-  ^^^  ^^ 
cable  to  the  setdement  in  C.  is  diat  when  the  pauper  buried  liis 
first  wife,  he  received  relijsf  there  from  the  overseers:  but  the 
bare  fkct  of  his  receivmg  such  relief  is  no  evidence  of  a  settle- 
ment, for  die  reason  I  before  eave.  If  the  paupers  were  in  want 
6f  reliief  while  they  were  in  V*  the  overseers  were  bound  to  give 
it,  whed&er  the  panpers  were  setded  dxere  or  elsewhere;  and  by 
the  dd  Geo*  8.  c*  H>1«  diey  coidd  not  have  been  removed  tfll  they 
••'eie  actuary  chai'gviAie    The  case  remitted  to  die  sesnoiTf . 

▼OL.  iy«  Q  Q 


^J*  IpOOt  (S&Ulentent.)  ^xv. 

RtiwfmthM  Rex  V.  Chatham,   T.  47  Geo.  S.   8  Easi,  498.   Boti,  dnU.  SS. 

inkabUed  parish,  g  ^^^  p,  £^  jL20,  Removal  of  Sfl%  Burgayne,  widow,  trom  iiiA- 
RcHef  given  jord  to  Chatham^  and  confirmed  by  the  sessions.  —  Case :  The  paa- 
I  many  times)  p^^^  ^^  mamed  to  her  late  husband  Robert  Burgoyne  in  the  parish 
sUdenHn^e  ^  Clerkentoell,  A  considerable  time  after  their  marriage,  her 
relievinffpanah,  husband  went  to  live  at  Chatham*  The  pauper  did  not  know 
n  no  evidence  whether  her  husband  (who  had  exercised  there  the  trade  of  a  cord- 
•r  •  settleroent  wainer,  sometimes  as  a  master,  and  sometimes  as  a  joumeyman) 
tberein.  |^  acquired  any  settlement  in  Chatham,  or  anywhere  else.    But 

she  knew  he  had  more  than  once  received  relief  from  the  parish  of 
Chatham  :  that  he  was  at  one  time  a  fortnight,  at  another  a  longer 
period  in  the  workhouse  of  the  said  parish  on  account  of  illness; 
and  that  he  died  in  the  said  workhouse,  and  was  buried  at  the 
expence  of  the  parish.  During  idl  these  times  of  relief  be  was 
resident  in  that  parish,  but  we  pauper  SaUy  BurgmfMy  never 
resided  with  him  tnere,  nor  received  relief  from  that  parish,  nor 
gained  any  settlement  there  in  her  own  right.  The  sessions  were 
of  opinion  that  this  was  sufficient  evidence  of  the  settlement  of 
the  husband  in  the  parish  of  Chatham.  —  1A»  EUenborougk  C.  J« 
On  subjects  of  this  sort,  it  is  important  there  should  be  one  uni- 
form rule,  as  £Eur  as  is  consistent  with  law :  and  the  rule  having 
been  laid  down  by  Lord  Kenyon  in  Rex  v.  Chadderton,  that  the 
hare  fact  of  giving  relief  to  a  pauper  within  the  parish,  was  no 
evidence  of  his  settlement  there,  because  it  might  be  given  to 
him  as  casual  poor,  it  is  proper  to  abide  hy  it.  In  .that, case,  in* 
deed,  the  relief  was  only  administered  once ;  and  it  becomes  ne- 
cessary to  consider  whether  its  having  been  administered  mora 
than  once,  or  several  times,  alters  the  case,  and  differs  this  io 
substance  from  the  other,  for  each  instance  in  itself  nuRht  not 
be  evidence  of  the  settlement,  and  yet  it  might  be  dmcnk  to 
say  that  several  instances  might  not  furnish  the  conclusion.  Ai 
the  same  time,  however,  it  is  to  be  observed,  that  though  the 
relief  were  given  for  any  length  of  time,  the  inference  may  either 
be,  that  the  party  receiving  was  a  settled  inhabitant,  or  that  hit 
settlement  .could  not  be  known.  But  that  would  bring  it  to  aa 
altemi^ve  case,  on  which  the  sessions  might  draw  their  owa 
conclusion,  and  the  iiifficulty  would  still  exist.  Upon  the  whob 
therefore  it  appears  to  me,  as  the  better  rule  to  adopt,  that  it 
does  not  amount  to  evidence  of  the  settlement.  And  there  would 
be  great  impolicy  in  .allowing  it  to  have  any  weight ;  for  if  the 
parish  -officers,  by  giving  refief  to  a  pauper,  were  to  be  nodking 
evidence  against  Uiemselves,  as  to  his  settlement  in  their  parish, 
it  would  make  them  perform  their  dutv  to  casual  poor  with 
with  great  reluctance.  And  therefore  it  is  more  consonant  to 
humanity  and  policy,  and  to  the  rule  of  law  laid  down  bvXoni 
Kenyon,  to  say  at  once,  that  it  is  no  evidence  of  the  settfemeDt, 

*  than  to  leave  it  as  a  matter. of  inference  in  each  case.    Order  of 

*  sessions  quashed. 

But  relief  giten  Rex  v.  JVak^Uld,  T.  >H  Geo.  S.  5  Eastr  ^35.  2  Bott,  15.  8  A''* 
by  »  p«rlih  IO  m  p,  2^.  121.  Removal  of  Mary,  the  wife  o^G.  R,  and  herJveM- 
iTJnli^v!^  rfr«i,  by  name,  from  AlvcHhorj^e  mth  Thpmes  to  the  township 
^,  is  evidence  ^  WomfUld:  both  townships  being  within  the  parish  d.Wo^ 
.^a'tetdcment  ^^,  and. maintaining  their  own  poor  separately.  This. waa  con- 
,iii  tiM  lelitTing  firmed  by  the  sessions.  —  Case:  Tiie.  respondents  proved  that  the 
jMriih.  appellants  had  At  .various  times  during  forty  years  past,  nhtyei 
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the  father  of  G.  /*.,  the  husband  of  the  pauper  Mar^,  and  di^  n§llefto  « • 
lerent  members  of  his  family,  some  by  being  taken  into  the  ap-  J^^^rendent 
pelhwt's  workhouse,  and  some  in  other  ways  during  the  time  that  ^!*^jf'^^  ^' 
they  resided  in  the  township  of  Stanley y  and  had  provided  coffins   "**^^"'** 
for  and  defrayed  the  expences  of  the  funerals  of  some  of  the  family. 
It  was  also  proved  that  G.  F.  who  at  the  time  of  appeal  was  thirty 
eight  years  old,  the  husband  of  the  pauper  MarUf  and  father  of 
the  other  paupers,  was  bom  and  had  always  lived  in  Alverihorpe 
toiih  Thomes. —  JA,  Ellenborough  C.J.  The  relief  was  given  dj 
the  township  of  Wakefield  to  the  ^father  of  the  pauper's  husband, 
and  to  different  members  of  his  family,  which  must  mean  the 
family  of  the  pauper's  husband's  father :  and  this,  while  they 
were  residing  in  another  township.     This  was  evidence  of  the 
pauper's  husband's  settlement  in  Wakefield  at  that  time :  and  this 
ia  stated  to  have  been  done  at  different  times  during  the  last 
Ibrtv  years ;  the  particular  periods  are  not  material,  for  no  other 
settlement  has  been  established  since;  and  all  things  are  pre- 
sumed to  continae  in  the  same  state,  unless  something  be  shewn 
to  the  contrary.     Then  the  only  evidence  against  this,  is,  that 
of  the  birth  of  the  pauper's  husband  in  Alverihorpe^  which  is  no 
more  than  primd  Jade  evidence  of  a  settlement  there.     Then  if 
there  were  evidence  on  both  sides,  the  sessions  were  to  decide 
on  it.  — -  The  other  judges  agreed,  and  Le  Blanc  J.  added,  that 
the  nlace  of  birth  is  the  weakest  evidence  of  settlement.    Orders 
confirmed. 

See  also.  Rex  v.  Maidstone,  ante,  S50. 2  NoL  P.  Z.  121.  In  which 
TA.  EUenborough  C.  J.  said,  that,  however,  in  the  absence  of  all 
other  circumstances,  relief  might  be  evidence :  yet  that  the  fact 
€>f  giving  relief  only  shewed  Sie  opinion  of  the  parish  that  the 
pauper  was  settled  with  them. 

Rex  y.  Inhabitants  of  Stanley  cum  Wrenthorpey   E.S2G,S.  Evidence  of « 
15  Easty  850.  Botty  Cont.  87.  2  Nol.  P.  L.  178.     Ptter  MusgrcMSy  ""'^*"*^g 
bis  wife,  and  child  were  removed  by  an  order  of  two  justices  fVom  cateffroted'to 
the  township  of  Leedsy  to  t!ie  townsl^  of  Stanley  cum  Wren'  pauper's  grand- 
thorpey  in  the  west  riding  of  Ydrkshire.  ^Tne  sessions  on  appeal,  con-  father  b  re^ 
£rmed  the  order  subject  to  the  opinion  of  the  conn  of  K.  B.  on  the  !*«"«*  ^  •J'*'^- 
foUowing  Case :    On  the  hearing  of  the  apperi  it  was  proved,  that  "^^^  ^  "^ 
Joshua  Sfusgravey  the  srandfilther  of  the  pauper,  Eihabeth  his  wife,  JJlJIj]^  n„d  y^ 
and  Elizabeih  his  daughter,  came  into  the  township  df  Stanley  tpith  family  while 
Wreitthorpe  with  a  certificate  from  Ossetty  in  Uie*  West  Ridingy  residing  in  other 
dated  the  5th  of  Decembevy  1727,   owning  them  to  be  legally  P^ 
settled  in  the  township  of  Ossett.  No  evidence  was  given  of  the 
pauper,  his  father,  or  grandfather,  having  gained  a  settlettittitin  any 
other  place,  since  the  date  of  the  certificate,  bnt  it  was  proved 
and  admitted,  that  the  pauper  and  his  family  had  been  relieved 
at  different  times  by  the  overseers  of  Stanley  with  Wrenthorpey 
when  residing  at  Leeds,  and  also  whilst  residing  at  Wakefield. 
Upon  this  evidence  the  Court  confirmed  the  order.    In  support  of 
the  orders,  Rex.  v.  WakeReld  (supra)  was  cited,  in  which  proof  of  the 
parish  having  relieved  tne  pauper's  father  at  times  for  forty  year^ 
past  while  residing  out  of  it,  was  held  to  he  primd  facie  evidence 
of  a  derivative  settlement  there.    The  court   were  clearly  of 
opinion,  that  the  sessions  had  drawn  the  right  conclusion.  —  JLe 
jshtne  J,  smif  that  there  was  nothing  to  rebut  the  presumption 
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R.  T.  Stanley  ^f  a  tetUement  in  Stanley f  arising  from  tbe  rqieated  ncU  of  rc» 
tuBi  Wren-  j^^f  ^]^^  l^e  pauper  and  his  family  were  residing  oot  of  tbe 
^^'^'^'  township ;  and  Bayley  J.  asked  what  there  was  in  the  case  to 

shew  a  derivative  settlement  under  the  grandfather  still  con- 
tinuing ;  there  was  ample  time  intervening  for  the  bther  to  have 
been  emancipated  as  well  as  the  pauper  himself :  and  there  wsi 
no  reason  why  tbe  township  of  Stanley^  who  must  have  known  the 
faety  should  have  relieved  the  pauper  while  residing  in  other 
townships,  if  they  had  not  known  that  he  was  settled  with  them. 
Orders  confirmea.     See  also  Rex  v.  Bamsley  ante,  p.  488. 

$  X VI.  jgDf  ac6tt0tdletigetmnt  of  fegtUeumu  iip  £>vter 
of  Uemofial  dnappealrti  agaitistt^ 

Besides  the  various  other  facts  of  which  on  order  of  removal 
unappealed  against  is  conclusive,  and  which  may  be  seen  by  r^ 
femng  to  sect.  XVIL  6.  of  this  titfe,  IPasc^  it  iacdso  adjudged  is 
many  cases,  that  such  an  order  when  unafHiealed  against »  coo- 
*  elusive  that  the  settlement  of  the  party  in  that  order  described  ii 
in  the  parish  receiving  under  that  order,  and  not  appealing  against 
the  same. 

See  the  cases  of  Rex  v.  'KenUworth^  Rex  ▼«  iSoai&oofM 
Rex  V.  Rudgley,  {post.)  sect.  XVII.  6.  (h) ;  and  naany  other  ciiei 
scattered  through  the  books. 


Amo  now,  upon  the  whole,  having  gone  through  this  subject  of 
settlements,  and  I  hope  with  some  perspicuity  and  exactnais ;  the 
first  reflection  that  will  arise  in  the  mind  of  every  reader,  I  tfaiok, 
will  be  to  admire  the  subtilty  of  human  wit.  It  was  the  obierr- 
ation  of  a  wise  king  of  hrad  long  ago,  that  God  nade  «& 
upright,  but  they  have  sought  out  many  inventions.  A  stroDger 
to  our  laws  would  not  reaculv  conjecture^  how  many  doubts  m 
knotty  difficulties  have  been  formed  upon  the  conatruction  <tf  ooi 
short  act  of  parliament,  aod  one  single  clause  of  that  oaesbat 
act,  and  which  upon  .the  iace  of  it  doth  not  iqppear  to  cany  ssf 
considerable  difficulty. 

The  next  thii^  that  occurs  is  to  reverence  the  wisdon  of  tbe 
Court  of  King's  Bench,  in  clearing  up  those  difficulties,  Md 
establishing  the  sense  of  the  law  upon  solid  and  firm  grouadf ; 
whose  determinations,  althoiigh  they  are  not  a  Jaw  in  theasielviii 
yet  they  are  the  best  and  surest  expoeition  of  the  law;  bdK 
made  by  persons  of  distinguished  abilities,  educated  and  exerdics 
im  the  profiession  of  the  law,  afler  amunenl  Iqr  able  coonael; 
which  advantages  are  not  ordinarily  to  be  expected  at  a  Qasrtff 
Sessions.  So  that  the  law  seems  now  to  be  well  settled  u  t# 
diese  matters ;  and  consequently  the  disputes  about  settlcotfsH 
cannot  so  much  arise  from  the  uncertamty  of  the  law,  asfroa 
the  uncertainty  of  the  facts  upon  that  law:  and  this,  firoathe 
nature  of  the  thing,  must  always  be  uncertain,,  as  depending  apos 
thetestkoony  of  witnesiies,  and  those  also  for  the  mos(  psrtof 
iiie  meanest  of  the  people. 

There  has  been  also  another  cause  of  much  altercatioo,  vf» 
apoeals  against  orders  of  removal,  which  «ripei  Svf^  vwe  de&ct 
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in  ihoBB  orderi  themselTft^ ;  or  from  some  error  in  the  method 
of  proceoding  iit  relatito  thereto:  ulrfch  comet  next  to  be 
coaeklered'. 

S  XVrr.  m  JUttrwftatt  (a)  t  and  herein, 

1.  W&Q  m^if  it.  remwedi  and  keuin  nf  (mnudpoor*. 

5.  Of  the  axder  ^  rentovidt  su^pendi^g  iht  som^^  anrf.AJieoiihon 

thereof, 
9.  Offfersons  removed  retuminf^  after  remwaf* 
4^  Ureter  of  removal  of  a  certificated  person. 

6.  ()f  ai^ajw^4U[qHutan^or4er.ffremowlp  > 

^  Of  the  effect  of,  an  ordfr  of  removal  unapptnled  agtdnet. 
7*  Cf  the  effect  qf  gnashing  or  confirming  orders  qf  renUvoL 
Sm  Of  thepopfer  ff  the  sessiom  in  orders  of  removal. 


^p..»       M^r^— »» 


1.  CSBgo  map  fee  ttmobti^ ;  and  herein^ 

{a.)  Cy  the  removal  qf  ihe  wi/e. 

(^.j  ■  servants. 

(e.)  Of  ftntofdfds  under  17  Geo.  9.  c«  5.  (Iflmitifi,)  and  ike 

35  Geo.  8.  c.  lOK 
{d.)  W  casual  poor. 
(e»)  (^  soldiers,  Sfc. 

1.  oaHj^  map  or  map  not  &e  remofietr. 

Slal*  18  A  14  C  2.  c.  12.  which  hath  been  to  often  eanvaiaed  in  u^  )4  C  t. 
ta'eetina  eonceming  settlements,  is  not  yet  to  be  dismissed  bj  us,  c  12. 
but  wUl  appear  a^ain  under  this  head,  in  a  new  and  ifuite  dif- 
fmsnt  light ;  as  being  that  upon  which  all  the  orders  of  removal 
9Mt  Qr  ou|^t  to  be  establishecL  And  in  this  view  there  have  been 
a»<  mmy  cases  adjudged  upon  it,  as  in  the  other,  although  not 
altogether  in  so  great  a  variety. 

In  treating  of  this  subject,  we  will  set  forth  the  statutes ;  then 
we  wiM  shew  who  are  reraoveable,  and  next  the  establiAed  £omk 
o(  an  order  of  removal  thereupon ;  and  then  take  the  same  in 
pieces  orderly  and  distinctly,  thereby  te  discover  the  eeveral 
shelves  and  rocks  upon  which  numberless  orders  haive  been 
shipipHrecked* 

It  is  true,  the  statute  of  the  $  Geo.  2*  c.  19.  |  L  whereby  errors  5  0. 9.c.  19. 
in  point  of  form  may  be  amended  at  the  sessions,  hath  m  some  ^de  VoL  V. 
aort  remedied  these  defects  (  but  that  it  may  appear  bow  such  ^'  ^^* 
errors  are  to  be  amended,  and  as  it  will  be  better  it  the  order  be 
auoh  as  Bhall  need  no  amendxnent,  «id  oA  it  stitt  renaiiiB  » doubt 
upoa  that  statute,  what  shall  be  deemed  matter  of  form,  and 
wMt  shaU  be  deemed  of  the  substance  of  the  order,  this 'method 
ja  not  die  less  to  be  pursued  uponthat  aooountr 

%  8tat«  IS  k  14  C  2.  e*  \%  kU   it  i»  enacted  as  fbHoirs  :  18&  14  C  9. 
Whereas  6y  reason  of  some  d^eUs  in  ihe  Jons,  poor  piople  ^nro  fUA  c  is. 
pmtr^ined  Jrom  going  J^m  one  parish  io  another,  and  therefi^re  ^^  VfOf\» 
fndeaveur  to  ssttb  themselves  in  those  pariihes  tohero'tkef^ie  the  f^^!"* 
I^fst  4t9ok  the  largest  commons  or  toastee  io  huitd  oot&tgm^  emd  the  olbsr! 

(a)  Blspsuhiathaltnwit  of  pser  psrwnii  bora  In  gooOind,  IfOand,  Ac, 
t«  9ISI.  59  Gto.  9  c  19.  i 99.  sn434.    Vol.  V.  p.  51S.  514. 
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Howiobe  f'^^  fooodfar  thmn  io  hum  or  destroy ;  and  tfhen  they  hoM am- 

Kttled,  coming  gumed  t^,  then  to  another  parish^  ana  at  last  become  roguet  and 

to  anj  ten»-  vagabonds^  to  the  great  discouragement  of  parishes  to  provide  ttoduj 

m«it  onder  ^^^g  ,-^  ^  /,-^^/^  ^^  ^  devoured  by  strangers  ;  it  is  enacted,  Thit 

▼bIuJ.**'^  ^  *^  ^^^^^  ^''^  ^^  ^^  ^tt^/ii/,  upon  complaint  made  by  the  chunk- 

Altered  and  vsardeiis  or  overseers  ojf  the  poor  of  any  parish,  to  any  justice  of 

explained  bj  peace,  toithin  forty  days  afier  any  such  person  or  persons  comity  so 

i  Jac  3.  f0  settle  as  aforesaid,  in  any  tenement  under  the  yearly  value  often 

2w'&M  pounds,  for  any  two  justices  of  the  peace,  whereof  one  to  be  of  the 

e.  11.4  9.  quorum,  of  the  division  where  any  person  or  persons  that  arelikdi/ 

to  be  chargeable  to  the  parish  shaU  come  to  inhabit,  by  their  toarraM 


to  remove  and  convey  such  person  or  persons  to  such  parish  token 

he  or  they  were  last  legally  settled,  either  as  a  native,  householder^ 

siMOumer,  apprentice,  or  servant,  for  the  space  of  forty  davt  at 

the  least,  unless  he  or  they  give  sufficient  security  for  the  disaterge 

if  the  said  parish,  to  be  allowed  by  the  said  justices. 

Township  in  ^^^  ^'  Saighton  on  the  Hill,    M.  59  Geo.  S.     2B.Sf  A.  161 

which  last  legal  Removal  from  the  parish  of  St.  Bridget,  Chester,  to  the  township 

•ettlement  of  Saighton  on  the  Hill,  in  the  county  of  Chester.     The  sessioDi 

claimed,  ceas-     q^  appeal  confirmed  the  order,  subject  to  the  opinion  of  the 

owV^^K^      Court  of  K.  B.  on  the  following  Case :  The  pauper,  Joseph  ffitf. 

moral  cannot      being  a  settled  inhabitant  of  the  township  of  Saighton  on  Mr 

be  made  thiiher  HiU,  about  twenty  years  ago  acquired  a  subsequent  settlement, 

nor  to  an  J  other  by  renting  a  tenement  in  the  township  of  Glooerstone,  in  thept* 

I*™**-  rish  of  St.  Mary  on  the  Hill,  in  the  city  of  Chester,  in  which 

parish  there  are  several  townships,  each  separately  maintaining 
Its  own  poor.  Of  these  townships  Gloverstone  was  one,  and  wv 
situated  in  the  county  palatine  and  not  in  the  city.  At  the  time 
the  pauper  obtained  a  settlement  in  Gloverstone,  it  was  a  town- 
ship, having  overseers  and  maintaining  its  own  poor,  which  con- 
tinued to  be  the  case  until  about  ten  years  ago,  when  aO  the 
houses  in  the  township  were  taken  down  for  the  purpose  of  en- 
larging Chester  castle.  There  are  now  no  buildings  in  the  town- 
ship of  Gloverstone,  except  part  of  the  courts  of  Uie  county,  tod 
some  barracks  and  other  buildings  belonging  to  the  Barnck 
Board.  No  overseers  have  been  appointed  for  the  township  of 
Gloverstone  for  the  last  ten  years,  and  there  is  no  place  within 
Che  township  inhabited  by  persons  capable  of  being  appointed 
overseers.  —  After  argument  Abbott  C.  J.  said.  The  autnority  of 
magistrates  to  remove  paupers  exists  only,  and  is  derived  nwa 
the  express  provisions  of  an  act  of  parliament ;  and  in  a  new 
case,  the  best  mode  for  the  Court  is  to  form  their  judgment  on 
the  very  words  of  the  act.  There  may  be  many  cases  where  a 
pauper,  having  no  settlement  in  the  place  where  he  may  happen 
to  be,  may  still  not  be  removable  from  it ;  either  because  he  ms 
no  settlement  at  all,  or  because  the  parish  officers  are  not  enabled 
to  discover  the  place  of  his  settlement.  The  words  of  the  act 
are,  that  any  two  justices  of  the  -  peace  may,  by  their  warrant, 
remove  and  convey  persons  likely  to  be  chargeable  to  the  parish 
where  he  or  they  were  last  legally  settled.  It  is  therefore  enough 
for  the  Court,  in  deciding  this  case,  to  say  that  Saighton  is  not 
the  parish  where  the  pauper  was  legally  settled,  inasmuch  as  he 
appears  to  have  subsequently  acquired  a  settlement  in  Gtover- 
stone,  by  which  the  former  settlement  was  extinsuished.  'ni' 
justices,  therefore,  in   this   case,  had  no  authority  to  rcmoTe 

>7 
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the  pauper,  and  tht  sessions  have  done  wrong  in  confirming  their 
order. 

And  bjstat.  13  &  14  C.  2.  c.  12.  §  3.   If  such  person  or  per*   13 &  I4  C.  2. 
soTis  shau  refuse  to  sOy  or  shaU  not  remain  in  such  parish  tvhere  c.  12. 
they  ought  to  be  setUed  as  aforesaid,  hut  shall  return  of  his  own  .^*"P^  ret«ra' 
accord  to  the  parish  from  tohence  he  toas  removed,  it  shall  and  J.^  whencSThe 
majf  be  latofuljor  any  justice  of  the  peace  of  the  city,  county,  or  wMremored. 
toton  corporate,  tohere  the  said  offence  shall  be  committed,  to  send 
such  person  or  persons  offending  to  the  house  or  correction,  there 
io  be  punished  as  a  vagabond,  or  to  a  public  voorkhousc,  in  this 
present  act  hereafter  mentioned,  there  to  be  employed  in  tvork  or 
iabour* 

And  by  stat.  17  Geo.  2.  c.  5.  §  1.  All  persons  tjoho  shaU  unlaw-  17  O  9.  c.  5. 
^tJly  return  to  such  parish  or  place  from  whence  they  have  been  Vid«  Vol.  V. 
legally  removed  by  order  of  two  Justices,  without  bringing  a  certi-  P-  '*^** 
Jicaie  from  the  parish  or  place  w/iereunto  they  belong,  shaU  be 
deemed  idle  and  disorderly  persons  ;  and  any  one  justice  may  com- 
wnit  them  (being  thereof  convicted  before  him,  by  nis  own  vt^tu,  or 
by  their  ofwn  confession,  or  by  the  oath  of  one  credible  witness)  to 
She  house  of  correction,  there  to  be  kept  to  hard  labour fr>r  any  time  • 
not  exceeding  one  month. 

And  by  stat.  13  &  14  C.  2.  c.  12.  §  S..  If  the  churchwardens  and  Churchwanlens 
overseers  of  the  poor  of  the  parish  to  which  he  or  they  shall  be  re-  ■"?  oTeiwers 
mined,  r^e  to  recnve  such  pet*on  or  vertonf,  and  to  provide.  ^^J*^ 
U)orkfr)r  them,  as  other  inhabitants  of  the  parish  ;  any  justice  of  reinoT«d.^^^ 
peace  of  that  division  may  and  shall  thereupon  bind  any  such  of- 
jicer  or  qfficers  in  whom  there  shall'  be  defauU,  to  the  assizes  or 
sessions,   there  to  be  indicted  for  his  or  their  contempt  in  that 
behalf. 

And  by  stat.  3    W.  Sf  M.  c.  11.    §  10.     If  an^  person  be  3W.&M.cll. 
removed  by  virtue  of  this  act  from   one  county,  riding,    city.   Churchwarden 
town    corporate,    or    liberty    to    another,     by    warrant    under  ^I!J!i '^^JIJ-ll 
the  hands  and  seals  of  two  justices  of  the  peace,  the  church'  t^wtma  lof 
wardens  or  overseers  of  the  poor  of  the  said  parish  or  town,  td  two  juitioes  of 
tvhich  the  said  person  shalt  be  so  removed,  are  hereby  required 'to  peace,  vpon  51. 
receive  the  said  person,  and  if  he  or  they  shall  reftise  so  io  do,  V^^^* 
he  or  they  so  re/using  or  neglecting  (upon  proof  thereof  by  two  ere- 
dible  witnesses  upon  oath  before  any  justice  of  the  peace  of  tht 
county,  riding,  city,  or  town  corporate,  to  which  the  said  person 
shall  be  so  removed)  shall  frirfeit  for  each  offence  the  sum  of  five 
pounds,  to  the  use  of  the  poor  of  the  parish  or  town  from  which 
the  said  person  was  removed,  to  be  levied  by  distress  and'  sale  of 
the  offender  or  qffend^s*  goods,  by  warrant  unddr  the  hand  and 
seal  of  any  justice  of  the  peace  of  the  county,  riding,  city,  or  town 
corporate,  to  which  such  person  was  removed,  to  the  constable  of 
the  parish  or  town  where  such  offender  or  offenders  dwell ;  which 
warrant  the  said  justice  is   hereby  impowered*  and  required  to 
make;  the  overplus,  if  any  be,  to  be  returned  to  the  owner  or 
owners ;    and  jor  want  of  such  siMdent  distress,  then  the  said 
justices  shaU  commit  the  said  offender  or  offenders  to  the  common 
g/ial  of  the  said  county,  riding,  city,  or  town  corporate,  or  liberty, 
there  to  remain  without  bail  or  mainprize  for  the  space  of  forty 
days. 

For  the  consiraction  put  on  these  two  acts  of  13  &  14*  C.  2, 
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One  justice  may 
cause  a  pauper 
to  be  brought 
to  be  cKamioedt 
to  his  settle- 
ment. 


95  G.  3.  c.  101. 
No  penon  is  to 
be  removed  till 
he  become 
actually  charge- 
able. 


Rogues,  &c. 
to  be  deemed 
chargeable. 


Unmarried 
women  with 
diildtobe 
deemed  charge- 
able. 


And  S  IV.Sf  M*aBiQ  the  penalty  for  not  receiving  a  pauper  legally 
removed,  see  Rex  v.  Davis,  post,  end  of  division  2.  of  this  sect 

Upon  complaint  made  by  the  churcbtoardens  or  overseers  of  the 
poor  of  any  parish  to  any  justice  of  tfie  peace,"}  By  these  word« 
one  justice  alone  hath  cognisance  of  tne  matter,  so  far  as  con- 
cemeth  the  complaint  only  ;  and  by  virtue  thereof  may  issue  his 
warrant  to  bring  the  party  before  him,  In  order  to  his  examin- 
ation ;  or  he  may  issue  his  warrant,  to  brin^  the  party  before 
himself  and  another  justice,  in  order  to  hearing  and  determiniDg 
the  complaint ;  for  he  himself  alone  cannot  hear  and  determine, 
but  only  bring  the  matter  into  the  course  of  being  heard  and 
determined  by  two  justices :  and  therefore  it  is  most  usual  for 
the  two  justices  originally  to  issue  their  joint  precept  to  bring  the 
party  before  them  fyr  that  purpose.  Nevertheless,  If  the  party  is 
wilhng,  he  may  go  voluntarily  before  the  iustices  at  the  request 
of  the  overseers,  without  any  warrant  at  alu 

Is  likely  to  become  chargeable.}  By  85  Geo*  8.  c.  101.  §  1.  (called 
Mr.  Easts  act)  so  much  en* the  said  act  of  13  ^  14  C.  2.  c.  12.  as  en- 
ables justices  to  remove  any  person  or  persons  that  are  likely  to  be- 
come chargeable,   is   repealed.   And  it  is  enacted,  that  frm 
thenceforth  no  poor  person  shall  be  removed^  by  virtue  of  any  order  of 
removal,  Jrom  the  parish  or  place  tokere  such  poor  person  shall  be 
inhabiting,  to  the  place  of  his  or  her  last  legal  settlement,  until  mh 
person  shall  haveoecome  actually  chargeable  io  the  parish,  towishi^ 
or  place,  in  which  such  person  shall  then  inhabit,  tn  which  case  two 
justices    of  the  peace  are  hereby   empowered  to  remove  the  per- 
son or  persons,  in  the  same  manner,  and  subject  to  the  same  appeal 
and  with  the  same  powers,    as   might  have  been  done  before  fkt 
passing  of  this  act  with  respect  to  persons  likely  to  become  chargt- 
able. 

§  5.  provided  also,  and  be  itjurther  enacted.  That  every  penon 
toAo  shall  have  been  convicted  of  larceny^  or  any  other  fdon^, 
or  who  by  the  laws  now  in  being  shall  be  deemed  a  rogue,  taga- 
bond,  idle  or  disorderly  person,  or  who  shall  appear  to  enjf 
ttoo  or  more  justices  of  tne  peace  of  the  division  wherein  suck  penon 
shall  reside,  upon  the  oath  of  one  or  more  credible  witness  or  vsh' 
V esses  to  be  a  person  of  eviijame,  or  a  reputed  thief,  such  penon 
not  being  able  to  give  a  satisfactory  account  of  himself  or  her- 
self, or  of  his  or  her  way  of  living,  shall  be  considered  as  a  per- 
son actually  chargeable  within  the  true  intent  and  meaning  of 
this  act,  io  the  parish  in  which  such  person  shall  reside,  and  Asll 
be  liable  to  be  removed  io  the  parish  of  his  or  her  last  l^ 
settlement  by  the  order  of  the  said  justices  of  the  peace  whereof  one 
to  be  of  the  quorum  of  the  division  where  any  sucJi  person  «4»» 
•  reside* 

§  6.  Provided  also,  and  be  it  hereby  enacted  by  the  authority 
qlbresaid,  that  every  unmarried  woman  with  child  shall  be 
deemed  and  taken  to  be  a  person  actually  chargeable,  within  (he 
true  intent  and  meaning  of  this  act,  to  the  parish,  tovcnshipy  or 
place,  in  which  she  shall  inhabit,  and  may  be  removed  as  sack  to 
the  place  of  her  last  legal  settlements 

By  the  case  of  Rex  v.  MaHley,  E.  44  Geo.  S-  5  East,  40. 
2  Nol.  P.L.S.  63.  I4f5.  ante,  534.  it  appears  that  a  pauper  ^e^i^Iil^ 
upon  an  estate,  which  he  has  acouired  by  purchase  for  le»  tbttv 
SO?,  is  irremoveable  during  the  time  of  such  residence^ 
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iFor  fttm^msUm  of  otters  of  remolial,  tee  post, 
(a.)  £)f  removal  of  tfie  toiGr^ 

St.  MkhaerSfBcUhj  v.  Nunney,  H.  9  G^a.  1.  1  iS^ra.  544.  j^ttrr.  W)i»AitrtlM 
5-  C.  815-    3  J5o/^  80.    2  iVo?.  P.  X.  139.  140.     Order  of  re-  '^^e  n»y  b. 
moval,  reciting  that  the  wife  of  a  poor  person  who  is  now  living  '*"2r*?J!|i^ 
had  intruded,  and  was  likely  to  become   chargeable,  and  that  shecwinot 
the  place  of  her  settlement  was  in  the  parish  of  Stp  Michael ;  she  But  th*  apH* 
is    therefore   removed   thither.    It    was    moved    to   qqash    the  lants  mutt  their 
order,  because  it  did  not  appear  the  husband  was  at  the  time  of  **»•*  *h«r«  wm 
the  removal  in  the  parish  of  St.  Michael,  so  that  it  might  be,  ?  "Set!'**** 
they  sent  the  wife  away  from  the  husband.    But  by  the  Court : 
we  cannot  intend  he  was  not ;  if  he  were  in  the  parisn  from  which 
she   was   sent,    that  indeed  would   vitiate   tne  order;  for  the 
wife  cannot  be  removed  from  her  husband :  but  as  neither  of 
these  facts  appear  against  the  order,  to  satisfy  us  that  it  is  bad, 
we  are  not  to  presume   it   to   be   so;  and   therefore   it   must 
be  confirmed. 

Rex  V.  Ironactoriy  M.   14  Geo.  2.    Burr,  S.  C.  153.     2  Boil,  It  must  appetr 
81.     2  A^o/.  P.  Z.  141.     Upon  complaint  made  by  the  church-  (to  make  such 
wardens  and  overseers  of  Painewick,   that   Maiy  the  wife  of  fmo^alinva- 
William  King,  and  children,  had  intruded  into  Painevoick,  two  u^j^^  **** 
justices  removed  her  to  Ironacton,  which  they  adjudged  to  be  rettdent  with 
the  last  legal  settlement  of  the  husband.    Upon  appeal,  the  ses-  the  wife  at  the 
sions  confirm  that  order.    It  was  moved  to  quash  these  orders,  time  of  her  r»- 
TTie  objection  was,   that   the    wife    was    removed  without  the  nw*l» 
husband,  and  that  this  amounts  to  a  divorce  between  the  man  and 
his  wife.  —  But  the  Court   over-ruled   the    objection ;  for  how 
doth  it  appear  that  the  husband  was  not  at  Ironacton  at  th^t 
time  ?    Tlie  Court  will  not  suppose  it  to  be  wrong,  unless  it  ap-    - 
pears  so.     The  intrusion  complained  of  was  only  by  the  witb, 
and  they  could  not  remove  the  husband  when  he  was  not  com- 
plained of. 

Rex  v.  Higher  Walton^   H.  14  Geo.  2.      Burr.   S.   C.   162.  Ifawjftlwf^ 
2  Bott,  81.     2  Nol.  P.  L.  139.  141.    Two  justices  make  an  or-  mo^«i  (eo  no- 
der  to  remove  Mart/  Bennet  wife  of  Samuel  Bennet,  to  Higher  *J"^^ ^h^^Uat 
Walton^  which  thev  adjudge  to  be  the  place  of  her  last  legal  fegal  settle^ 
settlement.    And  the  sessions  confirm  that  order.     It  was  moved  meat,  it  is  good* 
to  quash  these  orders:  for    that  it  did  not  appear,  whether  it 
were  this  woman's  settlement  in  her  own  right,  or  in  the  right  of 
her  husband.    And  nothing  shall  be  intended.    Now  if  it  were 
not  her  settlement  in  right  of  her  husband,  the  justices  had  no 
power  to  send  her  thither. —  By  the  Court :  It  is  adjudged  to  be 
her  last    legal   settlement;  apd   she    could  not  be  settled  but 
where  her  husband  was  ;  and  we  are  not  to  intend  any  thing  to 
vitiate  the  order.  Therefore  we  cannot  intend  that  the  husband's 
settlement  was  not  at  Higher   Walton.     And  the  motion  was 
denied. 

Rex  v.   Yapvtty,  E.  55  Geo.  3.    4  AT.  ^  S.  52.      Uponr  appeail   An  order  for 
against  an  order  of  two  justices,  removing  Anne  fVilliams,  her  ***•  >«noval  of 
daughter  and  son,  from  Llandymog  to  Yspytiy^  in  the  county  of  Jlj^^^t  JJ]^ 


Denbigh,  the  sessions  confirmed  the  order,  suDJect  to  the  opinion  jng  her  to  be 
af  the  Court  of  K.  B.  upon  the   following  Case  :    The  pauper  such)  and  her 
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children  to  Y.  Anne  is  the  wife  of  Griffith  WiUiams  a  loldier  in  his  majesty  • 
adjudging  that  service  at  Woohoich.  The  mother  of  Griffith  the  husband 
the  lawful  set-    proved  that  he  sained  a  settlement  about  eleven  years  ago  ia 

'*Th"*(±ildren  ^^^^^^^   ^7   ^^"^8^   *°^   service,   and  that  he  had  not  to  her 

l%in  Y.  was    ^  knowledge  gained  a;  settlement  elsewhere.     This  was  the  only 

held  well  with-  evidence   to   prove   the   settlement  of  the  husband,  or  of  the 

out  adjudging  paupers,  and  no  attested  copy  was  produced  of  the  husband's 

that  Y.  was  her  examination    upon  oath,    pursuant    to    the  statute   54  Geo.  3. 

"r^mf -VS"  ^"  ^'  ^  ^^'  ^^  *°y  ^^^^  statute.  The  case  set  forth  tlie  order  of 
proofl»y  4e  removal,  which  was  for  the  removal  of  Anne  WiUiams,  (not  sttU- 
mother  of  the  ing  her  to  be  the  toife  of  any  one,)  Jane  her  daughter,  aged  three 
husband  that  years,  and  Griffith  her  son,  aged  two  years  ;  adjudging  that  the 
he  gained  a  lawful  settlement  of  the  said  Anne  and  her  chUdren  (not  that  the 
Y^^lTw"'  "*  settlement  of  her  husband)  was  in  Yspytty.  —  Peake,  in  support 
andsenrio^^as  ®^  ^^®  order  of  sessions,  relied  on  Rex  v.  Bucklehury,  \T,R. 
held  sufficient  164*  to  shew  that  the  order  was  well  enough  in  point  of  form, 
without  calling  although  it  did  not  state  that  Yspytty  was  the  settlement  of  the 
*^  ^"**?**  husband. —  Gumey,  contra,  took  another  objection,  viz.  that  the 
^uvdUiiit ?*  ^^^^^'^ce  of  the  mother  to  prove  the  settlement  of  the  son,  when 
j^^^  this  '^  appeared  the  son  himself  might  have  been  called  to  prove  it, 
country.  was  not  the  best  evidence.  —  IxL.  Ellenborough  C.  J.  If  the  re- 

spondent parish  prove  enough  to  launch  a  prima  facie  case  of 
settlement,  is  it  necessary  they  should  prove  more  r  Must  th^ 
go  on  to  call  witnesses  at  the  hazard  of  having  that  which  u 
already  proved  defeated  ?  As  to  the  objection  upon  the  form  of 
the  order,  it  is  stated  that  it  is  the  wife's  settlement,  and  the  me- 
dium through  which  she  became  settled  there  need  not  be  stated. 
Order  of  sessions  confirmed. 
The  wife  and  Rex  v.  Carleton,  T.  15  Geo.  3.     Burr.  S.  C.  813.    2  Bott,  81. 

children  of  a  fo-  2  ^q/,  p./,,  139.  140,  Two  justices  removed  Johanna,  wife  of 
'^?°^**°he*'  '^*^^^^  ^^^  Oioen,  and  their  four  children,  from  Hoylandswiin  to 
conM  d^we.*  CarUton ;  stating  in  their  order,  that  complaint  was  made  to 
able,  be  i«-  them  b^  the  churchwardens  and  overseers  of  the  poor  of  Ho^ 
moved  finom  landsivain,  that  Simon  Mac  Otoen,  Johanna  his  wife,  and  Mar^t 
him  to  the  Margaret,  Elizabeth,  and  John,  their  children,  came  to  inhabit  m 
wife's  pariah.      Hoyiandmain,  not  having  gained  a  legal  settlement  there ;  aod 

that  the  said  Simon  Mac  Otoen  was  an  Irishman,  and  had  done 
'  no    act    in   England   whereby  to  gain  a  legal  settlement,  sod 

that  his  said  wife   and  children  were  actually  chargeable  to 
Hoylandsfwain  ;  which  complaint  they  adjudgea  to  be  true,  an! 
that  the  last  legal  settlement  of  the  said  Johanna    the  wife  of 
the  said  Simon   Mac  Otoen,  and  of  their  said  children  was  Ip 
Carleton ;  and  therefore  they  removed  them  thither.    Theses^ 
sions  upon  appeal  confirmed  that  order,  and  stated  speciaUy: 
That  John  Tyas,  father  of  the  said  Johanna,  in  the  year,  I7^> 
came   with   a   certificate   from  Carleton  to  reside  in  Hoyland' 
twain,   and   during  his  residence  there,   his  daughter  Johanna 
was  bom,  and  continued  to    live  with  him  there  until  she  was 
upwards  of  twenty-one  years  of  a^e :   That  she  afterwards  took 
a  house  at  Hoylandsmain,  and  resided  therein  tiU  she  was  mar- 
ried  to  the  said  Simon  JSlac  Owen;   who,  upon  his  mamage, 
went   to   reside    with    the   said  Johanna    his   wife  in  her  saiS 
hired  house,  and  continued  to  reside  with  her  therein  firom  the 
time   of  their   said   marriase,   which  was  in  September,  17^ 
until  she  and  the  said  children  were  removed,  under  the  ^ 
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order,  from  the  said  Simon  Mac  Owenj  and  from  his  laid  dtrelling-  Remopoitfa 
house  wherein  he  then  lived,  and  still  continued  to  reside :  That  w^*'*  ^^  Au*- 
the  said  Simon  from  the  time  of  his  said  marriage,  followed  the  busi**  ^^  l^mng, 
ness  of  a  cloth-dresser,  and  thereby  maintained  himself,  and  his  said 
wife  and  family,  until  a  little  time  before  the  said  order  of  re- 
moiral  was  made ;  when  his  said  wife  and  children  being  taken  ill 
of  a  fever,  she  applied  to  the  overseers  of  Hoylandsvoain  for  re- 
lief, and  she  was  not  recovered  at  the  time  she  was  removed,  and 
could  hardly  ride.  —  It  was  moved  to  quash  these  orders,  and 
objected  that  this  would  occasion  a  separation  between  husband 
«nd  wife ;  and  amount  in  effect  to  a  divorce.  —  And  the  Court 
were  clear,  that  the  removal  was  wrone.  It  was  not  like  the 
case  of  the  husband  being  dead  or  havmg  left  iiis  wife.  Here 
the  husband  was  alive,  resided  at  Hoylandsivain ;  followed  the 
business  of  a  cloth-dresser  there  ;  and  maintained  his  family  by 
it  for  many  years,  till  they  were  taken  ill  of  this  temporary  fever, 
which  obhged  them  to  apply  for  relief.  The  parish  had  had 
the  benefit  of  his  labour  nme  years.  This  man  was  settled  in  a 
house  and  carried  on  business  in  this  place.  There  might  be  no 
business  for  a  cloth-dresser  at  Carleton  at  all.  Or  this  man  might 
have  no  acquaintance  there.  He  might  starve  there,  though  he 
could  maintain  his  family  at  Hot/landstoain,  And  both  orders 
were  quashed. 

Rex  v.  Hinxtoorihj  H.  IS  Geo.  S.     Doug.  46.  (n.  IS.)     Cald.  Remora]  of  a 
42.      2BoitiSS,      2N0I.P.L.  127.     Two  justices   removed  woman  a»  the 
Sarah,  calling  her,  in  the  order,   "  the  wife"  of  Joseph  Griffin,  ^^"I;^^^^  *** 
and  five  of  her  children,  from  Cheshunt  to  Hiwnvorth,  in  the  |^ ^Hllbopre^ 
husband's  absence,  and  without  having  examined  him.  The  order  sumedtbatC.is 
was  not  appealed  against.    The  husband  soon  after  went  to  his  the  hinband't 
wife  and  children  at  Hinxvjorih,  from  whence  they  were  all  sent  ■ettlemait. 
back  under  a  new  order  to  Cheshuni.   The  parish  of  Cheshunt  ap- 
pealed against  this  order,  and  producing  the  former  order,  in- 
«isted  it  was  conclusive  as  to  the  husband,  as  well  as  the  wife  and 
children.    The  sessions,  however,  after  hearing  evidence  as  to 
Oriffin*%  settlement,  confirmed  the  new  order  as  to  him,  and 
quashed  it  as  to  the  wife  and  children.    The  wife  then  went 
back  with  her  children  to  her  husband  at  Cheshunt.  After  which 
a  third  order  was  made,  removing  the  children  again  to  Cheshunt. 
This  was  likewise  appealed  against,  and  confirmed  as  to  all  but 
two  of  the  children  who  were  under  seven  years  of  age,  as  to 
whom  it  was  quashed.  —  By  Ld.  MansJieU  C  J.  There  is  nothing 
<  in  this  case.    It  is  admitted  that  if  they  had  put  into  the  first 
order,  that  it  was  the  husband's  settlement,  that  would  have  been 
conclusive ;  and  the  omission  makes  no  difference.    Hie  general 
rule  is,  that  the  husband's  settlement  is  the  settlement  of  the 
wife.  There  are  some  special  exemptions ;  as  where  the  husband 
is  beyond  sea.     But  the  presumption  is  in  favour  of  the  general 
rule ;  and  if  this  had  been  the  case  of  an  exception,  it  ought  to 
have  been  stated.    And  the  rule  was  made  absolute  to  quash  all 
the  orders  but  the  first. 

Rex  V.  Leighy  M.  19  Geo.  3.    Doug.  46.    Cold.  59.    2  Bott,  85.  If  the  hmbaod 
^  Nol.  P.  L.  127.    Two  justices  removed  a  married  woman  and  rotum  after  the 
her  child  from  EweU  to  Leigh,  in  the  absence  of  the  husband.  '^^J^ *^ 
On  appeal  this  order  was  quashed.    The  husband  afterwards  re-  SaToiSfMjf  re- 
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moval  quasbed,  burning  to  Ewellf  he,  together  with  his  wife  and  child,  were  re- 
they  cannot  be '  xooTed  under  a  new  order  to  Leigh  ;  wtix&i  last  order  the  fetiioai 
removed  toge-  confirmed;  bttt  upon  a  certiorariy  and  a  mle  to  shew  caoM  wfaj 
^''^i^  it  should  not  be  quashed,  the  counsel  gUTe  ifupasimttobe 
fofmerrraloval  *''PP®'^>  ™ce  the  determinatton  of  the  foresaid  case  of  JSv 
'  ▼•  Hinxnorih.  See  further,  as  to  the  remdval  of  a  wife,  ssis, 
sect.  VII.  4- 
The  wife  may  Rex  v.  EUhamy  E.  44  Geo.  9.  5  Easi,  113.  2  Boh,  90.  S  AU 
be  removed  P.  L.  140.  By  an  order  of  two  justices  (whicSi  was  stated  <« 
husband^fhe  ^^*  ^^^^  ^^  **  *^  ^^  made  on  examination  of  ike  husband  aniwi 
having  no  set-  '**  consent  of  him  and  his  voife)  Mary  Finn,  wife  of  Peier  Fm 
tlement)  if  they  B  Sooichman,  xoho  never  gained  a  setUemeni  in  EngjLand,  and  thek 
consent.  children  were  removed  from  the  parish  of  St.  George  the  Martyr^ 

Sotdhwark,  to  Eltham  in  Kent.  A^^ainst  this  order  thim  was  an 
appeal,  which  was  afterwards  dismissed  by  the  sessions  withoat 
stating  any  case  upon  it :  and  both  these  orders  being  ttmofti 
into  the  Court  of  K.  B.  by  certiorari,  it  was  objected  thst  the 
wife  was  removed  by  such  order  from  her  husband  wl»  was  still 
living,  and  probably  in  the  rery  parish  whence  die  and  her  dbi- 
dren  were  removed^  and  whose  assent  to  their  separation,  eves  if 
it  could  be  presumed  in  favour  of  the  order,  was  invalid*  hi  St. 
MichaePs  v.  Nunney  (ante  601.)  the  Court  said,  that  if  tite  husbasi 
were  in  the  parish  whence  the  wife  was  sent,  it  would  vitiste  (he 
order :  now  that  fact  is  to  be  collected  in  this  case ;  for  he  is  staled 
to  have  been  exapiined  befere  the  magistrates,  and  to  htve  girso 
hb  consent  to  the  removal.  —  But  by  Lawrence  J.  How  daes  it 
appear  that  the  husband  was  living  in  the  parish  of  Bt.  George  tite 
Msrtyrf  He  ought  have  been  before  the  magistrates  wtthMt 
residing  iJiere.  T^e  order  only  states,  that  the  wife  and  childres 
were  come  to  inhabit  In  that  pariah.  —  Lord  EUenhorouf^  C^l 
Independent  of  the  last  mentioned  objection,  what  doubt » ttoe 
in  the  case?  A  Scotchman,  who  has  no  settlement  of  fait  cms, 
and  is  desirous  to  give  bis  wife  and  children  the  beni^tof  hen, 
being  unable  to  maintain  them,  consents  that  die  diould  besest 
to  hep  parish,  to  which  she  herself  is  willing  to  go.  Why  sMd 
he  not  consent  ?  This  is  nothing  like  the  contract  of  sepsratiaa 
(a)  s  T.  R.  S4S-   ^^^^^  ^  beillegal  in  Marshall  v.  Button,  {a)  Servafits,'aad  oliMr 

ptrsons  of  that  description,  members  of  tlie  ssne  &aily»  vhs 

are  to  subsist  by  their  labour,  must  frequently  separate  for  thst 

purpose.    Here  there  is  neitlier  a  private  nor  a  public  ioju7' 

The  Court  affirmed  the  orders. 

A  married  wo-       Rex  v.  Tibbenham,  E.  4S  Geo.  9.    9  East,  368.     Boit^  Coat,  kl 

man  prepiant     g  jM.  P.  L.  178.  179. 195.  ^5.    Upon  cbraplaint  of  the  p«K* 

wWAwhen       •'^^^  ^^  ^w»  »  Norfolk,  that  RebeaxL  Knwies,  tn/kofM* 

bora  Jm  be  a    Knomks,  lately  came  to  inhabit  in  jDasr,  not  having  gaioads 

bastard,  it  re-     legal  setdbment  there,  *^and  diat  the  said  A.  K.  is  sctoallf 

moveable,  if      become  charge^le  to  the  said  parifh  of  Diss f**  twajastfees, 

^IJ^'^t*^  ^  *P^  **®  P^^^*  ^^  *^'  adjudged  Ae  steie  to  bte  tree,"  9fi 

SoTbe'  foTthis  »diudged  the  litwful  setdement  of  the  said  R:  t^  be  ifr  JfWff- 

purpose,  as  an    ^^^»  ^^*  ^c.     This  order  was  confirmed  by  due  ass4tM9>  ^ 


wor  Jeet'  to  tlie  opinion  of  the  Court  upon  thefioloiHiagCaiet  1^ 
with  pauper's  husband  John  Kntndes  \maf;  settM  at  T.  bd^goo^  t0 

^^^  the  Eait  Indigs  four  yeafs  before  and  h^  B^ferMulusi   ^ 

^  li«ia  of  the  remeral  the  pamper  wm  laaidiBg  in  Dm»i  w 
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pregDaDt  of  a  child,  which  w^»  .afterwards  born  a  bastard  in  T.  Remotaiofm 
The  paupqr  never,  received. anj  relief  from  Dissjoflrish^^qx  was  marned  woman, 
chargeable  in  any  other  Planner  than  as  above«D|^ntionji^ —  $heUiHgf»^ 
After  argument,  tA.  ElUnborough  C.  J.   The  first  ques^n  is,  JJ,^/-^^*^ 
whether  a  marrj^d  woman  who,  m  the  absence  of  her  ,hysband 
abroad,  is  pregnant  under  such  circumstances  as  that  the  child  R.  ▼.  Til)bt»- 
when  bom  would  be  deemed  by  law  a  bastard,  be  liable  to  be  ^*°>* 
removed  under  the  35  Geo,  3.  ?  The  act  indeed  says,  '*  that  every 
unmarried  woman  with  child  shall  be  deemed  and  taken  to  be  a 
person  actually  chargeable  within  the  true  intent  and  meaning 
of  the  act,"  and  removeable :  but  the  legislature  plainly  had  in 
view  that  every  woman  pregnant  of  a  child,  which  was  not  pro* 
tected  by  the  matrimony  ot  its  parents,  but  would  when  born  be 
a  bastard,  should  be  removeable,  whether  married  or  unmarried : 
for  thoueh  the  mother  were  married,  yet  if  her  child  would  bv 
law  be  a  Dastard,  she  was  in  parijure^  within  the  scope  of  this  ^ 

act,  with  an  unmarried  woman  who  was  pregnant.    The  next 
question  is,  whether  the  order  of  removal  be  good  in  the  form 
of  it?  It  states  the  complaint  of  the  parish  officers  of  Diss,  that 
Rebecca,  the  wife  of  John  Knovales,  is  aUtuiUy  become  chargeable 
to  their  parish,  &c* ;  and  the  justices  upon  due  proof  made  thereof 
adjudge  the  same  to  be  true.    The  act  says  that  a  woman  under 
the  circumatances  I  have  stated  *'  shall  be  deemed  and  taken  to  be 
a  person  actually  chargeable,  &c"    Have  not  then  the  justices 
done  enough  in  statins  that  the  pauper  was  ''  actually  becoiae 
chargeable  to  the  pari£  ?  They  are  to  draw  the  conclusion  whe» 
tber  cbargeiable  or  not,  and  it  is  enough  for  them  to  state  that 
conclusion  upon  the  fiice  of  the  order,  without  stating  the  pre- 
mises upon  which  it  was  founded.  If  that  conclusion  be  disputed, 
the  party  is  to  appeal ;  and  such  appeal  having  been  made,  and  the 
facial  s^Ued  to  us,  it  is  to  be  seen,  thirdly,  whether  th^  furemiaes 
wa;cwted  the  magistrates  in  drawing  that  oondusion*     tha 
legislature  interned  that  an  unmarried  woman,  or,  what  is  ttie 
same  for  tfai^  purpose,  a  married  woman  under  the  ciieumstai^oea 
1  have  meutioned,  being  with  child,  is  vrimi  Jacie  chargeable 
withfn^tjbe  law:  .it  raises  a  presumption  or  her  beii^  charteahle- 
£tU  i  ^y  W^UV  as  I  said  in  .A^  v.  Aheley^  (post,  6Q&)  ^that  Otherwiie,  if  it 
ifM^V^^efirs  that  the  wwsan  is  a  person  rf  substance^  an4.  that  appear  that  the 
there  is  no  pretence  to  say  thai  she  is  likely  to  brin^  a  burth^  '*  awoman  of 
upon  the  parish^  the  act  did  not  intend  to  make  sucn  a  persop  ]^ot^^^'^ 
liable  to  be  removed*    But  it  is  made  a  presumptive  chargeability,  |,rjng  a  bimlicn 
so  as  to  put  it  on  the  party  disputing  it  to  diew,  that  she  is  a  upoaUMparisb. 
person  0t  subs^nce*  or  as  in  the  case  of  Rex  v.  AlveUyf  a  pamm 
ujdder  a  contract  of  hiring  and  service  with  another  at  the  tiioe, 
so  as  to  rebut  the  presumption.    The  only  case^  th^it  materia))/ 
a&ect  the  construction  of.  tne  clause  in  questioa  ar^  first,  i^^y. 
S^«  Mary  ^estport,  (S  7\  R*  44w)  which  was  the  case  of  ,a.  cer- 
tificated person,  wJtio  under  the  stat.  8  A  9  fT.  3.  a  30»  waa  not 
removeable  till  actually  chargeable  v  and  it  wa^  held  tba^  fH^e.pf 
the  family  of  the  ci^rtificated  person,  being  pijpgnant  of  a  child 
UMy  ^  be. bom  a  ba^jtard^  was  not  removeable  wder^  Ul^tta^ 
Tim  question  was  again  made  in  t|ie  ca^  of  Re^  jf.Gre^  .y^tr- 
mouth  (ar./L68,.)  after  the  paaaing  of  the. 35  Ga>.  3,  where 
the  residence  of  a  person  so  circumstanced  unjier  a,  cectificfUe 
fras  held  to  be  no  objection  to  her  removal.    Then  came  the 
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lUmovaio/a  CBBQ  of  Res  Y.  AlvtUify  where  the  principal  point  decided  wai» 
marri^ufommu  that  a  single  woman  being  with  child  did  not  operate  such  a  dii- 
nant^^^hM^  solution  of  the  contract  of  hiring  and  service,  as  to  make  her 
tard.  '     removeable  against  the  consent  of  herself  and  her  master.    In 

that  case  there  is  one  observation  attributed  to  me,  which  I  am 
R.  ▼.  Tibben-  not  prepared  to  abide  by,  viz.  that  where  the  act  says  that  such 
''*™*  a  person  may  be  removed,  it  does  not  say  that  she  ihaU  be  so. 

Now  I  do  not  think,  that  the  use  of  the  word  may  there,  as  coo 
tradistinguished  from  shaU^  makes  any  difference  m  the  sense.  If 
the  party  come  within  the  true  intent  and  meaning  of  the  cUuue 
as  there  described,  I  think  the  true  meaning  of  the  words  "  tsuy 
be  removed,"  is  that  she  ''  shall  be  removed.**  All  the  statutes  re- 
specting the  removal  of  the  poor  form  together  one  system  of 
law,  and  it  is  a  condition  precedent,  if  I  may  so  say,  that  the  per- 
sons to  be  subjected  to  their  operation  should  be  in  the  conation 
of  poverty.  When  therefore  the  clause  in  question  says  that  un- 
married women  with  child  shall  ^e  deemed  to  be  actually  charge- 
able,  &c.  for  the  purpose  of  subjecting  them  to  be  removed,  it  means 
that  persons  so  situated  shall  prima  Jacie  only  be  deemed  to  be 
chargeable,  and  it  still  leaves  it  open  to  shew  that  the  party  is  ofiub- 
stance,  so  as  not  to  be  within  the  scope  and  view  of  the  poor  Iswi. 
Therefore,  whether  in  the  form  of  the  order  it  be  said,  that  the  wo- 
man so  circumstanced  is  deemed  to  be  chargeable,  or  is  therefora 
chargeable,  or  that  she  is  chargeable,  it  is  all  alike  and  equaUT 
good:  and  she  must  be  presumed  to  be  in  the  situation,  in  iHiicb 
die  is  considered  by  the  legislature,  viz.  as  actually  chargeable  to 
the  parish  where  she  is  inhabiting,  and  consequently  liable  to  be 
removed,  unless  the  contrary  be  shewn.  Here  then  it  is  suffi- 
ciently adjudged  in  the  order,  that  the  pauper  was  actosHj 
chargeable,  so  as  to  make  her  removeable  under  the  act,  and 
it  appearing  by  the  facts  stated  on  the  appeal,  that  though  mar- 
ried, yet  that  her  husband  was  abroad,  and  could  not  have  beev 
the  father  of  her  child ;  this  was  a  primA  Jacie  case  to  bring  her 
within  the  6th  clause,  and  to  shew  that  she  was  actiMiHy  charge- 
able within  the  meaning  of  the  act :  and  nothing  being  shewn  to 
rebut  that  presumption,  it  remains  presumptively  established  that 
the  pauper  was  within  the  description  of  persons  liable  to  be  r^ 
moved.  The  other  judges  agreed,  and  both  orders  were  con- 
firmed. 

(h.)  £)f  remofidl  of  &etfiattt((. 

vnn^Ctm^bm  It  hath  been  observed  before,  that  the  justices,  upon  the  con- 

Mnrant  may  be   plaint  of  the  parish  officers,  cannot  remove  the  servant  from  In 

ranofcdfitim     master:  because  they  cannot  upon  such  complaint  disaiolve  the 

""•■tw-         contract  betwixt  the  master  and  his  servant,  to  which  contract 

the  officers  are  no  parties ;  for  that  can  only  be  done  upon  the 

complaint  of  the  master  or  servant.    Therefore  If  a  maid-oerrant 

shall  happen  to  be  with  child,  which  child  is  likely  to  be  bon 

a  bastard,  yet  if  her  master  is  willing  to  keep  her,  the  parisb 

cannot  remove  her :  but  the  master,  if  he  pleases,  may  complain 

to  a  justice  of  the  peace,  that  she  is  less  able  to  perfonn  the 

service,  and  the  justice  (if  he  sees  cause)  may  discharge  her,  sb4 

then  the  parish  by  order  of  two  justices  may  remove  her. 
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Bex  T.  Brampton,    H.    17  Geo.  S.     CaU,  11.     S  Boti,  317.  Rgnwmio/ter' 
lNoLP,L.S92.   Two  justicei  removed  Hannah  Wright  from  wmu/romihar 
Ashover  to  Brampton,     The  sessions  confirmed  the  order  and  <^^- 
stated  the  following  Case:   That  the  pauper  being  settled  at   A niMd aenrwrt 
Brampton,  hired  herself  to  one  Mr.  Langsdon  of  Ef^am  for  a  year,  ^"JJ-^  byhcr 
and  served  tiU  toithin  three  ttjeeks  of  the  end  of  the  year,  vohen  her  masteribr  being 
master  discovering  her  to  he  toith  cnUd,  turned  her  away,  and  paid  with  child,  and 
her  her  years  uoages,  and  haffa'Croum  over;  whereupon  she  went  n»y  then  be  i»- 
to  her  father's  at  Ashover,  from  whence  she  was  removed  as  ™<*v<^« 
above  stated.    Upon  her  examination  in  court,  she  said    she  was 
willing  to  have  stajed  her  year  out  if  she  might ;  but  that  it  was 
not  material  to  her,  as  she  had  received  her  whole  year's  wages, 
and  not  being  half  gone  with  child,  she  hoped  she  could  have  done 
her  work  to  the  end  of  the  year.  —  After  argument,  Ld.  ManS' 
JieldC.  J.  said,  the  stat.  S  3f  9  JV.S,  c. SO.  is  an  explanatory  law, 
and  must  not  be  carried  beyond  the  words  by.  construction.    It 
declares  that  there  must  be  a  hiring  for  a  year,  and  a  continu- 
ance for  a  year  in  that  service  to  gain  a  settlement :  With  respect 
to  the  hiring  in  conformity  to  the  natiure  and  object  of  the  act, 
the  Court  has  been  critical  and  exact ;  but  service,  from  the 
nature  of  Jthe  thine,  admits  often  of  questions  upon  the  circum- 
stances; as,  whether  the  absence  was  with  leave,  from  sick' 
ness,  Sfc^9  But  these  questions  have  always  been  brought  to  this 
point,  whether  the  contract  »as  put  an  end  to  within  the  year  f 
This  cannot  be  done  by  dismission  of  the  servant  without  good 
and  su£Scient  cause.    In  Rex  v.  Castlechurch  (a)  there  was  a  discon-  (a)  Ante,  958 
ttnuance  by  agreement,  and  the  contract  therefore  determined ; 
in  such  case  &e  payment  of  the  full  wages,  which  mieht  be  mere 
benevolence,  could  make  no  difference-    The  question  then  is, 
is  this  contract  dissolved  within  the  year?  The  answer  depends  ; 

upon  this.  Has  the  master  done  right  or  wrong  in  discharging  his 
servant  for  this  cause  ?  I  think  he  did  not  do  wrong.  The  mar- 
ginal note  cited  from .  Fm^r,  (3)  whatever  dep;ree  of  authority  it  (&)  ]8Viii.Abi. 
may  be  entitled  to,  is  well  warranted  in  principle*  If  the  master  459. 
agrees^  to  the  contract's  ^oing  on,  the  overseers,  it  is  true,  shall 
not  takcher  away  because  £he  is  with  child ;  but  shall  the  master 
therefore  be  bound  to  keep  her  in  his  houae?  To  do  so  would 
would  be  contra  honos  mores ;  and,  in  a  family  where  there  are 
young  persons,  both  scandalous  and  dangerous :  Where  a  ser- 
T/mt's  fU)sence  is  said  to  be  purged  (which  is  an  improper  .expres- 
sion) by  receiving  him  again,  the  receiving  only  explains  and 
shews  the  nature  of  tlie  i^sence ;  the  consequence  or  it  indeed 
ia,  that  such  reception  .must  generally  be  considered  as  amounting 
to  a  dispensation,  and  thereby  subjects  the  master  to  the  pay- 
ment of  the  whole  wages.  But  the  effect  of  a  positive  act  of  the 
master,  t.  e.  the  dismission  of  his  servant  under  a  criminal  chavge, 
shall  never  be  done  away  by  an  implication  arising  from  the  .pay- 
ment of  the  whole  wages.  —  WiUes  J.  This  case  differs  from  .thai 
of  Rex  V.  Richmond,  (antei  S370» .  nor  is  it  like  the  case  of  Rex  v. 
Islip,  in  .  1  Stra.  423.  (Qnte,  327.),  where  the  cause  of  the  dis- 
charge was  not  reasonable.  Hei;e,  if  thejo^aster  had  daughters, 
it  would  Qot  be  fit  that  he  should  keep  such  ^a  servant ;  fiieugh 
1  think  he  could  not  avail  himself  of  the  authority  of  a  nuigis- 
trate;  the  jurisdiction  of  the  Justices  being  confined  to  ca3e«in 


itemovalfrom  htuhandry.  —  Ashhurst  J.  agreed.  —  Both  orders  affirmed.  And 
A<fr  maj#«-'«  see  Rex  V.  Welfordy  tit.  <&eitHmt0.  Vol,  V.  p.  162. 
^I^H^^b^^  For  Mr.  Caldecotfn  obsenration  upon  the  question,  whether 
^^^J^^  *  masters  in  general  may,  on  reasonable  cause,  by  tfieir  own  au- 
thority discharge  their  servants ;  and  Ld.  EUenborougK%  language 
upon  it,  in  the  case  of*  Spain  v.  Arnott.    See  Vol.  V.  p.  161. 

In  Farringdon  v.  fPt«y,  E.  1  An.  S  Bott,  295.  It  was  deter- 
mined, that  excepting  on  complaint  of  the  master  a  servant  could 
not  be  removed  from  his  master's  service,  although  the  parish 
officers  did  complain, 

But  although  regularly  the  servant  cannot  be  removed  from  the 
master,  yet  the  master  may  be  removed  from  the  servant:  as  if 
the  servant  hath  gained  a  settlement  in  the  palish,  and  the  roaster 
hath  gained  none,  which  may  often  happen,  (the  settlement  of  the 
servant  no  way  depending  upon  the  settlement  of  the  master)  in 
such  case,  if  the  parish  shall  remove  the  master,  they  cannot  re- 
move the  servant ;  but  the  master  may  complain  to  the  justices, 
lAko  may  compel  the  servant  to  go  along  with  him. 
A  tingle  wo-  R^  V.  Alvdey,  E.  43  Geo.  S.  3  Easty  563.  2  BoH,  546.  2  M* 

num,  serringa  P.  L.  141. 178.  Two  justices  by  an  order  removed  Jane  Hmont 
muter  under      single  woman,  from  the  parish  of  Kinvery  in  the  county  of  Staf- 

hSn^'^dLr  ^^^*  ^^  ^^^  P*'"^  ®^  Alveley,  in  the  county  of  Salop :  in  wbidi 
viMTcAnnot,  '  ord«^  it  was  stated,  that  upon  the  complaint  of  the  churd)- 
Uiougii  preg-  wardens  and  overseers  of  X.  to  the  said  justices,  **  That  Jam 
mint  of  a  child  HinsoUf  Single  woman,  had  come  to  inhabit  in  the  parish  of  £ 
which  will  be  not  having  gained  a  legal  settlement  there,  and  that  die  said  J,  H. 
u'li^S^"^  is  with  child,  and  is  iherefbre  deemed  chareeable  to  the  parfsh  of 
fVooTher  ser-  ^'  ^^^  ^^  ^^  justices  iipon  due  proo^  8cc  Ac."  did  adgadse 
vice,  against  her  the  same  to  be  true,  kc.  &€.  proceedmg  to  adjudge  die  settM* 
eonacntandhla.  ment.    Thesessbns  Confirmed  the  order,  and  stated  the  ibllow- 

inff  Case:  The  pauper  was  settled  bv  bnth  in  the  josrah  of 
i4mfey,  and  sometime  previous  to  Micnadmat^  1801,  mred  her- 
self for  a  year  to  E.  C.  of  Dunthy  in  the  parish  of  K.  for  s  ycir, 
at  die  wages  of  4^.  fflie  enterea  and  served  till  September  H 
180S,  when  she  being  about  seven  mond»  gone  witn  chfld,  thi 
parish  officers  of  K.  insisted  upon  her  going  before  two  inua- 
trateft  for  the  purpose  of  being  examined  as  to  die  place  of  ner 
setdement,  and  accordingly  took  her  away  from  her  service  on 
the  evening  of  that  day,  and  the  next  morning  brought  ker  be- 
fore tiie  magistrates,  who  made  the  order  of  removaL  Ite 
pauper's  master  had  made  no  complaints  against  her,  he  did  oot 
consent  to  her  being  taken  away,  out  objected  to  it,  as  did  the 
pauper  herself,  who  was  perfectly  able  to  do  her  work.  After  ber 
examination  had  been  taken  she  retomed  to  her  mas^s  service, 
and  on  die  following  day  the  parish  officers  removed  her  under  tbe 
order  from  IRnver  to  A.  temng  her  at  the  same  time  dist  cbe 
migiht  return  to  Kimer.  —  LA  EUenborough  C.  J.  If  die  order 
of  removal  were  good,  no  doubt  it  would  operate  to  dissolre  die 
(a)  Ante,  837.  contract.  In  Rex  v.  Kenilxoofih  (a),  die  order  of  removal lieiog  oo- 
ft  poiC,66a.       appealed  from,  was  deemed  valid ;  but  this  is  now  nnd^  ^PPf^ 

and  may  be  controverted.  And  tfait  brinn  it  to  the  qw^f^ 
whether  die  order  were  properly  made  ?  Was  it  not  die  nesiiii^ 
of  the  act  to  prevent  the  removal  of  persons  iindi  actoaOy  chlrg^ 
sMe,  who  were  before  removeable,  if  likdy  to  become  lo;  bvt 
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not  to  make  persons  removeable  who  were  not  proper  objects  of  Removal fnm 
remoral  before  that  act  ?  Could  it  be  meant  that  a  person  in  this  ^"^  ^^** 
situation  should  be  torn  away  from  her  parents,  wlmtever  her  con-  ^^fe'fwmwi, 
dition  in  life  may  be,  and  however  far  removed  from  any  proba*  biin^  pregnant. 
bility  of  heinff  a  charge  on  the  parish  ?  Is  there  any  instance  to 
be  iound  in  the  books  before  this  act,  of  a  woman^  under  these 
circumstances,  being  a  person  of  substance,  and  yet  deemed  to 
be  removeable  ?  The  siwstance  of  a  person  so  situated  repek  the 
idea  of  her  being  chargeable  ;  and  the  act  did  not  meaa  to  make 
any  one  removeable  who  was  not  so  antecedently  to  the  passing  of 
the  act.  The  general  provision  is,  that  no  person  shall  be  re- 
moveable till  actually  chargeable ;  and  the  6th  section  introduces 
an  exception  to  that  (general  rule,  leaving  the  person  so  circum- 
stanced to  the  operation  of  the  law  as  it  stood  before  the  passing 
of  the  act.  [The  respondent's  counsel  observed,  that  there  w«re 
uo  facts  stated  in  the  case  to  shew  that  the  woman  was  not  a  per- 
son who  was  likely  to  become  chargeable  at  the  time  of  the  or- 
der made,  or  that  the  removing  magistrates  had  not  eicercised 
their  judgment  upon  that  fact ;  on  the  contrary,  they  adjudge  her 
to  be  chargeable,  and  before  the  act  in  question,  such  a  person 
waa  remoreable.]  —  Lord  ElUnborough  C«  J.  There  is  oyothing 
of  that  sort  stated  in  the  case,  nor  any  thing  in  the  order  itself  to 
shew  that  the  miagist rates  adjudged  her  to  be  chargeable,  other* 
wiso  than  as  a  consequence  of  law  in  their  understanding  of  the 
act  of  parliament ;  they  adjudge  that  $he  is  with  chUd,  <'  $uid  m 
therefore  deemed  chargeable  to  the  parish  of  Kinver.**  But 
though  the  act  says,  that  such  a  person  shall  be  ^^  deemed  and 
taken  to  be  actually  chargeable  T  yet  that  must  be  understood  to 
be  secundum  subjectam  materiam,  or  as  the  act  itself  expresses  it* 
"  chargeable  within  the  true  intent  and  meaning  pf  this  act>" 
which  1  have  before  explained*  It  lies  upon  the  respond^ents  to 
shew,  that  before  this  passed,  the  mere  circumstance  of  a  siqgle 
woman  in  the  service  of  another  being  with  child,  operated  as  a 
dissolution  of  the  contract,  and  made  her  liable  to  be  removed 
against  the  consent  both  of  the  master,  and  servfmt,  Ordera 
quashed. 

(c.)  £)f  itmodal0  nnlttr  jstat.  35  G.  8.  c.  lOl.  §  6/ 

{See  the  case  of  Rex  v.  Tibbenhamy  anie^  p.j604s]  . 

Rex  V.  Holm,  East  Waver  Qjnarter,  T«49  G.S.  11  Easif  381.  35G.3.  c.  lou 
Bott,  Cont.  44.  2  Nol.  P.  L.  195.    An  order  of  rensoTal  oi  E.  M.  S  «•      ^.  ^ 
single  woman,  from  OvUon  Quarter  in  the  parish  of  W.AoMolm,  i„   „erel"ti£t 
Easter  Waver  Quart/er,  in  the.  parish  of  Holm.  Oultranif.  attdedj  Ihewo^re- 
**  That  upon  con)plaint,  &c.  &c.  that  £.  Mm,  single  woman,  hath  moTed  was  mth 
come  to  inhabit  in  the  said  Oulton  Qjuarter,  not  having  gained  a  child  and  tm- 
legal  setUenvent,  nor  produced  any  certificate,  owning  her  to  be  *nam(>d,  witfa- 
aettled  elsewhere, .  and  that  the  said  E.  M.  is  with  child  and  un^  ^^dllriori^tt* 
married,  we  the  said  justices  do  adjudge  the  same  to  be  true,  and  ^^  ^g,  charge 
we  do  likewise  adjudge  that  the  lawful,  settlement  of  the  said  £•  abu,  b  b^ 
JVf.  is  in  the . said  Holm,  East  Waver  Quarter,  &c.  &c**    The 
aesaions  confirmed  the  order.    The  objection  to  the  order  was, 
**^  That  it  ought  to  have  adjudged,  that  the  pauper  was  actually 
chargeable,  and  that  it  waa  not  sufficient  merely  to  state  that 
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she  Hoas  toith  child  and  unmarried.**      And  Rex  v.  Alvdey  was 
cited  in  support  of  the  objection.  —  Ld.  EUcnborough  C.  J.    If  it 
were  an  irrefragable  conclusion  [that,  being  a  sin^e  woman  and 
with  child,  the  party  removed  must  be  deemed  to  be  chargeable 
within  the  meaning  of  this  statute,  then  this  order  would  be 
good,  otherwise  the  justices  ought  to  have  drawn  that  condusloD, 
in  order  to  show  that  in  their  judgment  she  was  a  proper  object 
of  removal  within  the  poor  laws.      But,  consistently  with  this 
order,  the  party  might  have  been  a  single  woman  with  child 
worth  10,000/.  or  she  might  have  given  the  most  ample  securitj 
to  the  parish  against  any  charge  which  could  be  thrown  upon 
them.     The  statute  in  question  first  gives  the  general  rule,  that 
no  persons  shall  be  removed  before  they  are  actually  chargeable. 
It  then  says,  that  single  women  with  child  shall  be  deemed  and 
taken  to  be  actually  chargeable  within  tlie  true  intent  of  the  act. 
But  still  the  justices  ought  to  draw  the  conclusion  that  she  i^ 
within  that  general  rule,  otherwise  every  single  woman  with  child, 
whatever  might  be  her  substance,  might  be  removed  by  the 
parish  officers.   Being  unmarried  and  with  child,  such  a  person  is 
presumptively  chargeable,  from  the  strong  probability  of  the  fact 
that  she  must  be  so ;  but  there  may  be  circumstances,  such  as  the 
substance  of  the  party,  or  the  giving  a  complete  indemnity  to  the 
parish,   which  may  exclude  that  presumption.     Now  every  cir- 
cumstance of  that  sort  might  have  existed  in  this  case,  and  yet  the 
order,  as  it  is  framed,  be  true.    In  Rex  v.  Diddlebury  {wfra\  the 
justices  deemed  her  to  have  become  chareeable ;  but  she  could 
not  have  been  deemed  to  be  chargeable,  if  those  circumstsnces 
had  existed  in  her  instance.    It  ought  to  appear  by  the  order 
that  the  iustices  have  exercised  their  judgment  upon  the  matter, 
and  repelled  the  existence  of  such  circumstances  by  the  adjudg- 
ment that  she  was  chargeable,  in  order  to  show  that  she  was 
a  proper  object  of  removiQ  within  the  meaning  of  the  law.  Orders 
quashed. 

N.  B.  —  It  was  observed  by  the  counsel  for  the  orders  that  the 
magistrates  had  been  misled  by  a  precedent  stated  in  a  new  edi- 
tion of  Bum,  published  since  the  statute,  and  since  the  author*^ 
death :  But  see  the  form  of  an  order  of  removal,  post^  page  615> 
where  the  requisite  alteration  is  adverted  to. 

Rex  v.  Diddleburyy  E.  47  Geo.  8.  9  East,  398.  Bott,  M- 
44.  2NoL  P.L,  195.  Upon  complaiati  *^  TbsX  Ann  Evan, 
single  tooman,  had  come  to  inhabit,  drc.  Ac*  and  m,  6^  Sein^ 
pregnant,  deemed  to  have  become  chargeable  to  the  said  fnri^  ^ 
TS  two  justices^  '*  upon  due  proof  made  thereof,  as  well  up<» 
the  examination  of  the  said  Ann  Evans  upon  oath,  as  otherwise. 
and  likewise  upon  due  consideration  had  of  the  premises,  did 
adjudge  the  same  to  be  true,  and  that  the  lawful  settlement* 
&c.  &C."  The  sessions,  upon  appeal,  found  specially,  that  the 
pauper  Ann  Evans  being  a  sin^e  woman  legally  settled  in  D 
and  becoming  actuality  chargeable  to  7".  within  the  meaning  of  tbe 
statute  (35  Geo.  3*  a.  101.  §  6.)  by  being  pregnant  toith  a  did 
vsho  had  since  been  bom  a  bastard,  was  removed  from  7.  topi^ 
dlebury-  and  that  the  pauper  appearing  to  be  a  labemrer  ^^ 
substance,  the  mother  of  other  bastard  children,  and  not  a  hired 
servant,  was  properly  removed  as  actually  chargeable  i  thereftff 
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they  confirmed  the  order  of  removal.    It  was  contended  against  nemmwi  of  a 
the  orders,  that  by  the  case  of  Rex  v.  Alvdey  {ante)^  it  ought  ju^  woman, 
to  have  been  alleged  on  the  face  of  the  order  of  remc^Val,  that  ^^8  cenificat^ 
the  pauper  was  actually  chargeable  in  fact,  and  not  merely  as  an  ^*  nndjtreg- 
inference  of  law,  from  the  fact  of  her  being  pregnant ;  since  that  ^"^' 
inference  did  not  arise  from  the  mere  fact  of^  pregnancy,'  without 
other  circumstances,  shewing  that  the  pauper  was  in  such  a  situ- 
ation as  before  the  35  Geo,  3*  would  have  made  her  liable  to  be  * 
removed  as  a  person  likely  to  become  chargeable ;  and  that  this 
defect  in  the  order  could  not  be  helped  by  me  finding  of  the  ses- 
sions in  the  case,  thai  she  was  a  labourer,  &c.     This  case  was 
argued  in  the  Hilary  term,  immediately  after  the  case  of  Rex  v. 
Tibbenkam,  ante  :  they  both  stood  over  till  this  Easter  term,  and 
afler  giving  judgment  in  that  case,  hd^EUenborou^hCJ,  said^ 
That  mere  was  little  more  to  add  with  respect  to  this,  than  that 
the  orders  should  be  confirmed.     On  the  tacts  of  the  case  as 
bringing  it  within  the  general  policy  of  the  poor  laws,  and  the 
words  of  Stat.  35  Geo.  3.  there  could  be  no  doubt,  and  with  re- 
spect to  the  form  of  the  order  of  removal,  the  premises  are  stated, 
as  in  the  statute  itself,  from  whence  the  conclusion  is  drawn ; 
and  therefore  all  is  stated  which  the  statute  requires.    Orders 
confirmed. 

Rex  V.  Great  Yarmotdh^  M.  39  Geo.  3.  8  T.  R.  68.  2  Bott,  An  unmarried 
545.  2  Nol.P.  L.  178.  Mary  PestUe,  widow,  was  removed  from  woman  being 
Oreat  Yarmouth  to  Ditchingham  in  Norfolk.  The  sessions  Pregnant"*/ 
<]uashed  the  order  for  informauty,  but  did  not  state  any  case  for  thJueh^she'be 
tne  opinion  of  the  Court.  But  in  the  order  of  removal  it  was  residing  under 
cited  and  adjudged,  that  the  pauper  was  with  child,  which  was  a  certiticate. 
likely  to  be  bom  a  bastard ;  that  she  was  living  in  Crreat  Yar' 
mouthy  not  having  gained  a  settlement  there ;  that  she  was  deemed 
to  be  a  person  actually  chargeable  to  Great  Yarmouth^  and  that 
her  place  of  settlement  was  at  Ditchingham  ;  without  negativing 
her  having  a  certificate  from  any  parish.  Both  the  orders  hav- 
ing been  removed  by  certiorart,  a  rule  was  obtained  to  shew 
eause  why  the  order  of  sessions  should  not  be  quashed :  against 
which,  on  shewing  cause,  after  stating  the  Question  intended  to 
be  raised  in  this  case  to  be,  whether  or  not  tne  statute  35  Geo.  3. 
€.  101.  extends  to  an  unmarried  woman  who  is  residing  under 
a  certificate,  it  was  argued  in  the  negative ;  because  no  mention 
is  therein  made  of  certificated  persons ;  that  if  the  act  did  not 
extend  to  such  persons,  the  order  was  defective  in  not  negativing 
that  the  pauper  was  living  at  Great  Yarmouth  under  the  certifi- 
cate, for  that  in  Rex  v.  St.  Mary  Wettporty  (antey  585.)  it  was  ruled 
that  the  pregnancy  of  a  certificated  person  was  no  ground  for  re- 
moving her  as  a  person  actually  charffeable,  and  consequently,  if 
this  person  were  living  under  a  certincate,  she  was  not  liable  to 
be  removed.  —  Per  Curiam:  The  orders  which  alone  are  before 
the  Court  are  scarcely  sufficient  to  raise  the  question,  that  (it  is 
said)  was  meant  to  be  agitated,  but  even  if  they  were,  this  pau- 
per comes  within  the  words  of  the  statute  alluded  to,  which  are 
general,  ''  every  unmarried  woman,  &c. ;"  and  also  within  the 
reason  of  the  act.  This  clause  seems  to  have  been  introduced 
for  the  venr  purpose  of  remedying  what  was  before  an  apparent 
defect  in  the  poor  laws';  for  before  that  act  passed  a  certincated 
person  ia  this  situation  could  not  have  been  removed,  although 
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Casual  poor.       the  child  when  born  would  be  settled  in  the  certificated  parish. 

Therefore  as  the  words  of  the  statute  are  sufficiently  comprehen- 
sive to  include  this  case,  there  is  no  reason  why  we  should  narrow 
or  abridge  the  construction  of  them  so  as  to  prevent  their  ex- 
ceeding to  a  case  that  wanted  the  remedy.     Rule  absolute. 

Servant.  A  servant  well  settled  being  with  a  master   removeable  cannot 

be  removed  with  him,  but  the  master  may  complain  upon  the  re- 
tainer.    Sett.  8f  Riftn.  211. 

Bastards.  How  far  96a0tatD0  are  removable  from  their  mother.     See  ^  VII. 

(3.)  p.  242. 

A  labourer.  Rex  v.  St.  James  in  Bury  St.  Edmunds^  T.  48  Geo.  3.  10  Ead, 

who,  in  passing  35.  Bott,  Cont.  47.  2  Nol.  P.  L.  144.  Two  justices  by  an 
riAlnthV**"  o'^^r  in  the  usual  form,  reciting  the  complaint  of  the  church- 
loaded  cart  wardens,  &c.  of  the  poor  of  the  parish  of  St.  Jameiy  &c.  that  Sa- 
breaks  his  leg  muel  Offbrd  did  lately  come  to  inhabit  in  the  said  parish,  not  hav- 
by  accident,  ing  gained  a  legal  settlement  there,  and  that  he  was  then  actually 
^A^^A^  "*""'.  chargeable,  &c.  removed  him  from  St.  James  in  Buvy  to  Ixtoorth. 
boor  Mid^*  -^^^  ^®  order  was  quashed  upon  appeal.  —  Case ;  The  pauper 
ftuch'not  re-  being  settled  in  Irmorthy  was  employed  on  the  23d  of  December^ 
moTtable  under  1807,  as  a  day-labourer,  by  R.  H.  of  Ixworth  to  drive  a  load  of 
13&  14  C  s.  hay  to  St.  James's  in  the  town  o£  Bury,  and  to  return  with  a  load 
fl<so  \^  of  muck.     In  loading  the  muck,  he  lell  and  broke  his  leg.     De- 

'  '^'  '  cember  24th,  two  magistrates  took  tlie  pauper*s  examinatioo, 
made  out  the  order  of  removal,  and  (the  pauper  being  unable  to 
be  moved)  suspended  the  execution  by  an  mdorsement  on  the 
back  of  the  oraer.  The  pauper  was  attended  .by  a  surgeon,  bv 
the  order  of  the  parish  officers  of  St.  Jamesy  and  the  expense  of 
16/.  Is.  Id.  was  incurred  for  his  cure  and  maintenance.  April  1st, 
1808,  the  pauper  being  able  to  move,  the  magistrate  took  off  the 
suspension,  and  made  the  order  for  payment  of  the  16/.  Is*  Id. 
for  the  expences  by  indorsing  the  same ;  and  on  the  same  day 
the  order  was  executed,  and  the  pauper  conveyed  to  Ixtoorth.  — 
Ld.  EUenborough  C.  J.  No  person  is  removeable  from  the  parish 
Anta,  597.  where  he  is,  but  by  positive  statute.     The  13  4r  14  C  2.  c  12. 

(the  statute  which  confers  the  power  of  removing)  after  reciting 
that  poor  people  endeavour  to  settle  themselves  in  those  parishes 
whore  there  is  the  best  stock,  &c.,  and  when  they  have  con- 
sumed it,  then  to  another  parish,  &c.,  says,  that  it  shall  be  law- 
ful, on  complaint  of  the  parish  officers,  within  forty  days  after 
any  such  person  coming  so  to  settle  as  aforesaidy  in  any  tenement 
under  tie  yearly  value  of  lOl.  for  any  two  justices  of  the  peace 
of  the  division  .where  any  person  likely  to  be  chargeable  to  the 
parish  shall  come  to  inhabit^  by  their  warrant  to  remove  him  to 
the  place  of  his  last  legal  settlement.  The  expression  of  comung 
to  settle^  denotes,  that  the  party  comes  animo  morandi  or  sm- 
nsndi :  it  may  be  for  a  temporary  purpose,  but  still  it  must  be 
understood  that  he  comes  to  settle  there.  But  how  can  it  be 
said  that  the  pauper  went  into  this  parish  animo  morandi  at  all  ? 
He  went  into  the  town  with  a  cart  of  hay,  which  he  was  to  dis- 
pose of,  and  return  with  a  load  of  muck.  How  then  can  it  be 
said  that  he  went  there  to  settle  ?  Then  if  he  were  not  remove- 
able  within  the  terms  of  the  IS  8f  14  C.  2.  can  we  find  any  en- 
Urgement  of  the  power  of  removal  ?     Tlie  35  Geo.  S.  has  the 
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^vords  inhabiting  or  sojourning;  but  it  would  be  an  extravagant  Ctuuaipoor. 
construction  of  either  of  those  terms  to  say  that  it  meant  to  in- 
clude such  a  case  as  this.  Then  there  is  no  authority  for  this 
order,  and  the  sessions  have  done  right  to  quash  it.  —  Grose  J. 
agreed,  as  did  Le  Blanc  J.  and  Ba^y  J. ;  and  Le  Blanc  J. 
said,  that  the  S5  Geo.  S.  c.  101.  was  meant  to  provide,  that  per- 
sons who  by  law  were  before  removeable,  if  likely  to  become 
chargeable,  should  not  be  removed  till  actually  so ;  and  to  make 
provision  for  suspending  the  order  of  removal,  when  made  in  case 
of  sickness  or  infirmity,  and  that  the  expences  incurred  in  the 
care  and  maintenance  of  the  persons,  between  the  order  to  re- 
move and  the  actual  removal  of  them,  should  be  defrayed  by  the 
parish  to  which  they  should  be  found  to  belong. 

Rex  y.  Birmingham^  T.5\  Geo.  3.     14  East  251.     Botty  Cont.  RemoralofA 
49.     2  Nol.  P.  L.  145.     Mary  Hoppins  and  her  children  were  pauper,  who 
removed  from  Feckenham  to  Birmingham,  fVartoickshire :  the  ses-  h«d  *>•«*>  ••"* 
sions  confirmed  the  order. — Case :  The  pauper  M.  H.  was  resident  ^^^^U^ 
in  the  parish  of  Inkherr&Wy    in    Worcestershire,  renting  a  house  ^^parfsh  to 
there,  and  receiving  relief  firom  /.  —  Upon  applying,  as  usual,  for  anotlier.  and 
this  relief,  to  the  officers  of  the  parish,  it  was  refused  her,  and  been  occasion- 
«he  was  desired  to  go  to  the  ofiicers  of  Feckenham,  an  adjoining  "lly  relieved  by 
parish,  in  which  some  of  her  husband's  relations  had  resided ;  *'^^»  '*• 
this  she  did :  Feckenham  refused  relief,  and  sent  her  back  to  /•  —  ^ 
Upon  her  retam  to  /.  and  again  applying  there  for  relief,  they 
refused,  and  desired  hef  to  apply  again  to  Feckenham  ;  and  when 
she  expressed  an  unwillingness  to  do  so,  one  of  the  overseers 
of  /.  took  her  to  Feckenham,  without  any  order  of  removal,  and 
told  her  not  to  return  again  to  /•  —  Upon  her  being  thus  brought 
to  Feckenham,  the  officers  of  Feckenham  relieved  her,  and  at 
the  same  time  threatened  to  send  her  to  prison  if  she  returned  to 
/.     She  remained  in  Feckenham  for  eight  or  ten  days,  not  having 
previously  had  any  abode  there ;  at  the  end  of  that  time  she  was 
removed  by  an  order  of  two  magistrates  from  Feckenham  to  Bir^ 
mingham.  —  The  question  was.  Whether  the  pauper  being  in  the 
parish  of  Feckenham  under  such  circumstances  was  liable  to  be  so 
removed?  Against  the  order  of  sessions,  Rex\.  St.  James,  in  Burjtf 
Si.  Edmund's  (supra)  was  cited  to  shew  she  was  irremoveable» 
as  casual  poor.  —  Lord  EUenborough  C.  J.     That  was  a  very 
different  case.    This  was  the  case  ofa  starving  vagrant,  in  which- 
ever of  the  two  parishes  she  was,  who  was  going  backwards  and 
forwards  between  them,  and  would  have  been  starved,  if  she  had 
not  received  temporary  relief  from  one  or  the  other.    She  was 
liable  to  be  removed  from  either.     How   then  can  this  oscilla- 
tion between  the  two  parishes  affect  the  order  of  removal  to  her 
proper  parish  ?    Orders  confirmed* 

» 

It  may  be  proper  to  take  notice,  in  this  place,  of  .the  act  of 
the  S  Geo.  S.  c.  8.  concerning  officers,  soldiers,  and  sailors,  who 
served  in  the  late  wars,  which  makes  a  provision  with  respect  to 
such  periTons  that  had  not  been  made  by  any  former  acts. 
Before  this  act  they  might  have  set  up  trades  in  any  city,  town 
corporate,  or  other  place,  without  being  hiolested  by  reason  of 
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their  exercising  such  trade :  but  for  other  reasons  Uiey  might 
have  been  removed ;  as,  if  they  did  not  bring  a  certificate,  and 
were  likely  to  become  chargeable.  But  now  by  tlus  act,  such 
officers,  mariners,  soldiers,  and  marines,  who  have  served  unce 
November  29th,  1748,  and  not  deserted  (and  by  the  42  Gm.  3. 
c.  69.  the  same  is  further  extended  to  those  who  have  served 
since  16th  Ju/y  1784,  and  by  42  Geo.  3.  c.  69.  $  3.  and  42  Geo.  a 
c.  90.  §  75.  the  same  is  extended  to  all  militia-men,  being  mar- 
ried men,  who  have  personally  served  in  actual  service  for 
(a)  Vol.  I.  five  years,  and  by  56  Geo.  S.  c.  67.  (a)  to  such  persons  as  aforesaid, 

p.  145.  who  have  been  employed   since   June  9QA,  1802,  and  also  to 

fencibles  who  shall  have  served  five  years,  and  been  honourablT 
discharged, :  and  abo  their  wives  and  children  may  set  up  sack 
trades  as  aforesaid,  without  any  molestation  by  reason  of  the 
using  of  such  trades,  nor  shall  they,  or  their  wives  or  diildreo, 
during  the  time  they  shall  exercise  such  trades^  be  removeaUe  to 
their  place  of  settlement,  until  they  shall  become  actually  charge- 
able. 

During  the  time  they  shall  exercise  such  trades^  In  the  case 
of  jRexv.  Gioenop.  H.  29  Geo.  3.  3  T.i?.  133.  2Bott,541.  ^M^ 
P.  L.  174.  it  was  determined,  that  working  as  a  husbandman  was 
not  a  trade  within  the  meaning  of  the  above  act,  and  such 
persons  were  therefore  removeable. 

However,  stat.  35  Geo.  3.  c.  101.  seems  to  render  these  pro- 
visions Bueatory,  as  far  as  removals  are  concerned,  aa  that  act 
provides  uiat  no  person  (excepting  as  therein  excepted)  shall 
be  removeable  till  actually  chargeable. 

S.  S>ftift  Dtbet  df  temofial ;  and  herein, 

(a.)  Of  the  place  from  and  to  tohich  a  removal  may  be. 

(b.)  Of  the  complaint, 

(c.)  Of  the  jusnces,  their  style  and  jurisdiction. 

{d.)  Of  the  county. 

(e.)  Of  the  description  of  the  parties. 

\/l)  Of  the  being  chargeable. 

(f.)  W  the  examination. 

(a.)  Of  the  adjudication. 

(i.)  Of  the  suspending  orders  of  removal. 

The  form  of  tlie  warrants  or  precepts  aforesfud,  where  tbey  sn 
requisite,  may  be  to  this  effect : 

Warrant  of  one  Justice  for  a  Person  to  be  examined  concenh 

ing  his  Settlement. 

Westmorland. To  the  constable  of . 

pORASMUCH  as  complaint  hath  been  made  be/ore  m^  — ^ 
one  of  his  majesty  s  justices  of  the  peace  in  and  Jbr  the  said 
county,  by  the  churchwardens  and  overseers  of  the  poor  of  tk 
parish  of.^  in  the  county  aforesaid,  that  A.  P.  nath  come  to 

inhabit  in  the  said  parish,  not  having  gained  any  legal  seUUmat 
therein,  nor  produced  any  certificate  otoning  %im  to  be  settU 
elsewhere,  and  that  the  ^aid  A.  P.  is  actually  chargeable  to  tht 
said  parish  of  ■  [or  as  the  case  may  be]:  These  are  tiert- 
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Jbre  to  require  tfou  to  bring  the  said  A.  P.  before  me,  to  be  «- 
amined  concerning  the  place  of  his  last  legal  settlement.     Herein 

Jail  you  not.     Given  under  my  hand  and  seal^  the  day 

of , 

Warrant  of  two  Justices  in  order  to  tlie  Adjudication. 

Westmorland.—  To . 

pORASMUCH   as   complaint    hath     been    made    before  us 
'           ttoo  of  his  majesty  s  justices  of  the  peace  in  and  for  the 
said  countyj  and  one   of  us  of  the  quorum,  by  the  churchwar- 
dens and  overseers  of  the  poor  of  the  parish  of — •- in  the  said 

county,  that  A.  P.  hath  come  to  inhahit  in  the  said  parish,  not 
having  gained  any  legal  settlement  therein,  nor  produced  any  cer- 
tificate owning  him  to  be  settled  elsetvhere,  and  that  he  the  said  A.  P. 
is  actually  chargeable  [or  as  the  case  may  be]  to  the  said  parish 

of /    These  are  therefore  \o  require  you  to  bring  the  said 

A.  P.  before  us,  at  the  house  of in in  the  said  county, 

the day  of at  the  hour  of in  the 


on 


forenoon  of  the  same  aay,  to  be  examined  concerning  the  place 
of  his  last  legal  settlement,  and  to  be  further  dealt  xoitnal  accord- 
ing to  law.     Given  under  our  hands  and  seals  the day 

of . 

It  may  also  not  be  unfitting,  especially  in  cases  of  doubt,  or 
difficulty,  to  give  notice  (if  it  may  be)  to  the  overseers  of  the 
parish  or  place  where  the  settlement  is  supposed  to  be,  that  they 
may  attend,  if  they  think  proper,  when  the  adjudication  is  made  ; 
which  probably  might  prevent  appeals  oftentimes  from  such  ad- 
judications and  orders.  Which  notice  may  be  to  the  effect 
following  : 

Summons  to  shew  Cause  against  an  Order  of  Removal. 

Westmorland.  (  J^  the  churchwardens  and  Overseers  ofthepoor 

\       of  the  parish   of  ■  in    the  county  qf 

,  and  to  every  of  them. 
This  is  to  summon  you,  or  some  of  you,  to  appear,  {if  you  shall 

so  think  proper,)  before ,  and  such  other  his  majesty's  justices 

of  the  peace  for  the  said  county  of  W.  as  shall  be  at  the  house 
of  '•  in  — —  in  the  said  county  of  W.  on  — — -  the  — — - 

day  of at  the  hour  of"  in  the  forenoon  of  the  same 

day,  to  shew  cause  why  A.  P.  should  not  be  removed  from  the  parish 

of in  the  said  county  of  W.  to  your  said  parish  of . 

Given  under hand  ana  seal,  this  ■  day  of  in 

the  year  of  our  Lord . 

And  then  the  general  form  of  an  order  of  removal,  as  grounded 
upon  the  statute  of  the  13  &  14  C.  %  above  recited,  may  be 
thus; 

The  Form  of  a  general  Ordei*  of  Removal. 

Westmorland.  [  J^  ih^  Churchwardens  and  ^^^^^ 

\       of  the  parish  of  Orton,  in  me  said  counjty  of 
Westmorland,  and  to  the  Churchwardens  and  Overseers  of  the  poor 

R  a  4 


616  i^oor  S^v"-s* 

Form  of  an  or-   of  iht  parish  of  Fenrith  in  the  county  of  Cumberland,  and  to  each 

4cr  of  remoral.    and  every  of  ihem. 

Upon  the  complaint  of  the  Churchwardens  and  Overseers  of  the 
poor  of  the  parish  of  Orton  aforesaid^  in  the  said  county  of  West^ 
morland,  unto  us  tohose  names  are  hereunto  sety  and  seals  affixedj 
being  two  of  his  majesty^ s  justices  of  the  peace  in  and  Jor  the 
said  county  of  Westmorlandy  and  one  of  us  of  the  quorum,  that 
John  Thompson,  Mary  his  xoife^  Thomas  their  son,  aged  eight 
yearsy  and  Agnes  their  daughter,  aged  four  years,  have  come  to  in-' 
habit  in  the  said  parish  ofxhtony  not  having  gained  a  legal  settU' 
ment  there,  ana  that  the  said  John  Thompson,  Mary  his  wife, 
and  Thomas  and  Agnes  their  children,  are  actually  chargeable  to 
the  said  parish  of  Orion,  (a)  We  the  said  justices,  upon  due  proof 
made  thereof,  as  toe//  upon  examination  of  the  said  John  Thomp* 
son  upon  oath,  as  otherwise,  and  likewise  upon  due  consideration  had 
(}f  the  premises,  do  adjudge  the  same  to  be  true  ;  and  we  do  likewise 
adjudge,  that  the  lawful  settlement*  of  them  the  said  John  Thompson, 
Mary  his  wife,  ana  Thomas  and  Agnes  their  children,  is  in  the 
said  parish  of  Penrith,  in  the  county  of  Cumberland :  We  do 
there/ore  require  you  the  Churchwardens  and  Overseers  of  the  said 
parish  of  Orton,  or  some  or  one  of  you,  to  convey  the  said  Jchn 
fhompson,  Mary  his  wife,  and  Thomas  and  Agnes  their  children, 
from  and  out  of  the  said  parish  of  Orton,  to  the  said  parish  of 
Penrith,  and  them  to  deliver  to  the  Churchwardens  and  Overseers  of 
the  poor  there,  or  to  some  or  one  of  them,  together  with  this  our 
order,  or  a  true  copy  thereof,  at  the  same  time  shewing  to  them  the 
original  i  and  we  do  also  hereby  require  you  the  said  churchtoardens 
and  overseers  of  the  poor  of  the  said  parish  of  Penrith,  to  receive 
and  provide  Jbr  them  as  inhabitants  of  your  parish.     Given  under 

our  hands  and  seals  the  — —  day  of in  the year 

of  the  reign  of  his  said  majesty  king  George  the  fourth. 

Ordtn  to  be  To  the  Churchwardens  and  Overseers  of  the  poor  of  the  parish  of 

executed  by  tha  Orton.]  St.  George's  v.  St.  Olave'sy  E.  1  Ann.  2.  Salk.  49S. 
officers  of  tbe  g  Botty  665.  2  Nol.  P.  L.  203.  •  The  order  was  to  convey  one 
'^'riih"*^  Thomas  Gill  to  the  parish  of  St.  Olave,  and  it  was  directed.  To 

^"'  '  the  churchwardens  and  overseers  of  the  poor  of  the  pariah  of 

St*  Olave.  Quashed ;  for  they  ought  and  can  only  order  tbe 
parish  officers  where  the  intrusion  is  made,  to  make  the  removaL 
Rcmorakfroiii  The  Forest  of  Dean  v.  Linton,  \2  W.%  2  SaUc.  487.  FoL 
cxtni.parochi«l  96.  97.  2  Bott,  630.  If  a  place  be  extra-parochial,  and  hath  no 
placet,  not  overseers,  the  justices  cannot  remove  from  thence,  because  there 
tumngover-       ^^  none  either  to  complain  or  to  convey ;  but  the  justices  ought 

first  to  appoint  overseers,  and  then  to  remove. 

But  it  is  no  longer  necessary  that  the  pauper  should  be  con- 
veyed by  the  overseers. 

(a)  Or  that  the  Maid  A.  P.  (rii.  the  pauper)  haih  been  convided  of  lartemj^,  er 
oOter  felany  i  or  it  a  rogue,  vagabond,   jr.    [as    tbe  case  may  be.]     Or  tk^ 
the  Kod  A.  P.  is  an  unmarried  woman,  and  it  with  chUd,  and  it  actwUiy  tkm^ 
aUe  to  the  taid  parith  of  Orton,   {according  to  the  case  of  Holm,   E«t  Vcfcr 
Qnaiter,  ante,  p.  609.) 

But  ^   Whether  it  be  not  sufficient  to  state  generally  that  the 
**  aetfitdiy cheargeaNer'     Ed. 
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Bj  Stat.  54  Geo.  S.  c.  170.  §  10.  it  is  enacted,  T'Aa/  it  iJudl  and  ^  Gto.  s. 

may  be  lavjfid  for  the  churchvaardem^  overseen^  or  others  having  p^^^       ,   _ 

Mr  coniroul,  ordering^  or  management  of  the  poor  qf  any  district^  ed  to  te  re-*"^' 

parish,  towuhipy  or  hamlet,  to  employ  any  proper  person  or  per-  moved,  may  b« 

sons  ivhomsoeoer,  to  carry,  remove,  ana  deliver  any  pauper  or  pau'  eoareyed  by 

pers  ordered  to  be  removed  by  any  of  his  majesty  s  justices  of  the  «*«'  pewoM 

peace,  competent  to  make  such  order ;  and  that  a  delivery  by  such  *J*"\<*^*«*- 

person  or  persons  of  any  pauper  or  paupers  so  ordered  to  be  re*  oTtneen. 
moved,  shall  be  as  good,  vaUa,  and  effectual,  to  all  purposes  vohatsO' 
ever,  as  if  the  same  vaas  or  mepe  delivered  by  any  churchtoarden  or 
overseer  xohatsoever. 

(^0  S>i  tfft  place  from  and  to  togieS  ^  temodal  map  be. 

Bridewell  v.  ClerkenxveU,  H.  4  fT.  3.    2  Salk.  486-   2  Bott,  629.  RemoTal  to  or 
As  the  justices  cannot  send  from  an  extra*parochial  place,  unless  fromtxtra-pa. 
they  have  overseers,  so  neither  can  they  send  to  an  extra  parochial  rochial  placet, 
place  which  hath  no  overseers,  because  there  are  none  to  receive 
them. 

Rex\.  Tamtoorth,  T.  17  Geo.  3.  Cald.2B.  2  Bott,  65S.  2  Nol.  lUmofalito 
P.  L.  143.  186.  Two  justices  removed  Thomas  Goff  and  his  pl*««  which 
wife  and  family,  from  the  hamlet  of  BoUhall  and  Glascote,  to  *''•  ^  ^""^ 
the  parish  of  Tamworth,  adjndging  their  settlement  to  be  at 
Sirescote,  in  the  said  parish  of  Tamtoorth,  and  ordering  the  over- 
seers of  Tamworth  to  receive  and  provide  for  them.  —  The 
sessions  confirmed  the  order,  and  stated  specially :  That  the  pau- 
per was  legally  settled  at  Bolehall  and  Glascote,  and  was  after- 
wards hired  for  a  year,  and  served  that  year  at  Sirescote,  which  is 
a  hamlet  consisting  of  one  house  only,  and  between  three  and 
four  hundred  acres  of  land ;  but  had  never  contributed  to  the 
poor  of  the  said  parish  of  Tamtoorth,  nor  had  ever  been  assessed 
thereto ;  but  had  been  always  assessed  and  paid  to  the  support  of 
the  church  of  Tamtoorth  :  That  no  overseers  had  ever  been  ap- 
pointed for  the  said  hamlet  of  Sirescote :  That  the  pauper  and  his 
family  were  delivered  to  the  churchwardens  of  the  said  parish  of 
Tamtoorth*  —  In  support  of  these  orders  it  was  insisted  that  the 
circumstance  of  the  hamlet  never  having  contributed  towards 
those  burthens  which  the  law  threw  upon  the  whole  paiish  was 
perfectly  immaterial,  and  that  this  place  could  never  be  consi- 
dered as  a  vill,  within  the  meaning  of  13  &  14  C  2.  c,  12.  there 
being  here  only  one  house,  and  no  overseers ;  and  that  this  was 
clearly  a  part  of  the  parish  of  Tamtoorth,  —  On  the  other  side  it 
was  contended,  that  this  was  a  distinct  vill,  independent  of  the 
parish  of  Tamtoorth,  and  to  which  no  pauper  could  be  sent  until 
It  had  officers  duly  appointed :  That  the  justices  had  stated  this 
to  be  a  hamlet,  and  adjudged,  that  the  pauper  had  therein  gained 
a  settlement :  That  overseers  ought  to  have  been  first  appointed 
for  this  place,  and  then  the  pauper  removed  there,  and  not  to  the 
parish  at  large.  —  By  Ld.  Mansfield  C.  J.  There  is  no  doubt  at 
all :  The  place  is  averred  to  be  within  the  parish  where  the  hiring 
and  service  were  had  and  performed,  and  it  has  no  township  or 
Yill,  within  the  stat.  of  Car.  2.  where  officers  are  appointed,  and 
therefore  the  justices  could  not  remove  the  pauper  there :  here 
are  no  overseers,  no  separate  csoonomy:  the  adjudication  is  to 
Sirescote,  as  part  of  the  parish  of  Tamtoorth.    The  other  judges 
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concurred.     Both   orders  affirmed.     See  Rex  v.  Saighton'On'4he' 
Hill,  ante,  p.  598. 

SpitalJieUlsw.  Bromley,  E.  11  Ann.  18  Fm.>46r.468.  2  JBott, 
684.  2  NoL  P.  L,  129.  206.  A  person  was  sent  to  the  parish  of 
Stepney,  who  did  not  appeal.  On  removal  of  the  order  into  the 
Court  of  king's  bench,  exception  was  taken,  that  Uie  removal 
ought  to  have  been  to  the  township  of  SpiialfiekU  ;  for  Stepney 
is  divided  into  four  townships,  and  the  poor  have  been  removed 
from  one  township  to  another,  in  the  same  parish,  and  the  statute 
takes  notice  of  townships  as  well  ^  parishes,  and  SpUalfiddt  is  a 
hamlet  of  Stepney,  By  the  Court :  If  a  person  is  removed  to  a 
wrong  place,  that  place  ought  to  appeal,  and  so  Stepnej^  ought  to 
have  done  if  it  were  a  wrong  place,  or  else  the  order  will  be  con- 
clusive upon  them  :  but  this  is  a  matter  here  out  of  the  record. 
Justices  of  the  peace  are  not  obliged  to  take  notice  of  the  divi- 
sions of  parishes  into  townships  ana  villages  which  maintain  their 
own  poor  severally  and  distinctly;  and  ^Stepney  here  upon  an 
appeal  might  have  shewn  that  the  person  did  oelong  to  the  town- 
ship of  Spitalfields,  which  might  have  been  a  reasonable  ca«i6e  to 
discharge  the  order.  Two  townships  within  a  parish  are  the  same 
as  two  parishes ;  yet  churchwardens  are  overseers  of  the  poor  of 
the  whole  parish  ^though  so  divided),  and  have  a  superintend^icy 
over  the  whole  villages  and  townships. 

Rex  V.  Kirkby  Stephen,  T.  10  Geo.S.  Burr.  S.  C.  664.  2  Bolt, 
687.  2  NoL  P.  L.  130.  206.  The  parish  of  Kirkby  Stephen  is  a 
large  parish,  consisting  of  ten  different  townships,  who  maintain 
their  respective  poor,  and  have  separate  overseers.  The  town- 
ships of  Kirkby  Stephen  and  the  township  of  Wharton  are  two  of 
these  ten  townships.  The  pauper  Wiuiam  Greer  was  removed 
from  Newport  by  an  original  order  directed  to  the  officers  of  the 
parish  of  Kirkby  Stephen,  and  adjudging  his  settlement  to  be 
in  that  parish,  and  removing  him  to  that  parish  /  and  was  brousht, 
together  with  this  order,  by  the  overseers  of  Newport,  and  &]- 
vered  to  the  overseer  of  the  township  of  Kirkby  Stephen*  But 
neither  the  parish  of  Kirkby  Stephen  nor  the  township  of  Kirkby 
Stephen  appealed  from  the  oraer ;  and  the  pauper  remained  in 
Kirkby  Stephen,  and  was  maintained  by  a  sister  in  the  township  of 
Kirkby  Stephen  for  near  a  year  and  half;  wh^n  his  sister  dymg, 
he  asked  relief  of  the  township  of  Kirkby  Stephen  ;  who  tnete- 
upon  got  him  removed  by  an  order  of  two  justices  to  the  town- 
ship of  Wharton.  Which  order  was  quashed  upon  i^ppeal»  sub- 
ject to  the  opinion  of  the  Court  of  King's  Bench,  upon  the  above 
recited  state  of  the  case.  ^  By  Ld.  Mansfield  and  the  Court : 
The  original  order,  made  for  the  removal  from  Newport  to  the 
paritjh  of  Kirkby  Stephen,  must  mean  the  township  of  Kirkby 
Stephen*  The  townsnip  wiis  as  a  parish  for  this  purpose,  of  a  re- 
moval to  it ;  the  poor  within  the  parish  not  being  maintained  by 
the  whole  parish,  but  by  the  particular  townships  to  which  they 
respectively  belong.  The  township  of  Kirkby  Stephen,  ought,  in 
this  case,  to  have  appealed.  They  could  not  get  rid  of  this  order, 
but  by  appealing.  And  if  they  had  appeiued,  the  truth  might 
have  appeared.  And  when  the  facts  had  appeared  to  the  jus- 
tices, upon  the  whole  truth  being  disclosed,  the  pauper  might,  in 
the  end  of  the  inquiry,  have  been  sent  to  Wharton  —  And  the 
order  of  sessions  was  firmed. 
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But  in  the  ca«e  of  Rex  v,  Sivdcliffe,  IL  23  Geo.  S.  CM.  24«-  To  wA«i  ;»/««j  « 
2  5o//,  69a  2  iVo/-  P.  Z.  129.  186.  It  was  determined,  that  remwolmatf  be. 
the  removal  of  a  pauper  to  Ascotty  a  large,  populous  village,  part  ^^°*^^of 
of  the  parish  of  Whichfordy  but  maintaining  its  poor  in  common  apan^,i9void. 
with  Whichfordy  was  a  mere  nullity,  and  not  conclusive,  although 
unappealed  from. 

Rex  V.  Topshamy  T.  46  Geo.  3.  7  Easty  466.  2  Nol.  P.  L.  Mbdiwction 
5205.  This  was  an  order  of  removal  from  the  parish  of  Topshamy  ©f  <>"«. 
in  the  county  of  Devotiy  to  ''  the  parish  of  Poolcy  or  town  and 
count  t^  of  Poole"  and  addressed  to  the  churchwardens  and  over* 
seers  of  **  the  parish  of  Poole  or  iotvn  and  county  of  Poole." 
There  was  in  fact,  no  such  parish  as  the  parish  of  Poofey  but  the 
town  and  county  of  Poole  consisted  biit  of  one  parish,  and  the 
name  of  that  parish  was  St.  James* s  in  Poole.  And  it  was  ob« 
jected  at  the  sessions  that  the  order  was  improperly  directed  to 
the  parish  of  Pooley  or  town  and  county  of  Pootcy  when  the  pro- 
per name  of  the  parish  was  St.  Jameses  in  Poole.  This  objection 
the  sessions  over-ruled.  And  the  Court  of  King's  Bench  said, 
there  was  no  objection  to  the  description  of  the  parish  of  Poole, 
omitting  the  mention  of  its  tutelary  sainty  there  being  but  one 
parish  in  the^  town  and  county  of  Poolcy  and  Poole  being  the  com- 
mon name  of  the  place.  And  that  the  parish  officers  of  Poole 
had  themselves  considered  this  description  sufficient  to  call  upon 
them  to  appeal  to  the  sessions  against  the  order,  by  whom  the 
objection  to  the  misnomer  had  been  over-ruled. 

(b.)\  iDf  tfie  (om{iIaiim 

Upon  the  complaint.']     Rex  v.  Harelyy  H.  12  Geo.  2.     Andr.  Complaint  to  be 
361.     2^0//,  641.      2  Nol.  P.L.  180.  192.     It  was  moved  to  m«le, 
quash  an  order  of  removal,  because  it  did  not  set  forth  any 
complaint  made :  And  bv  the  Court,  The  objection  is  fatal,  for 
the  complaint  is  the  foundation  of  the  justices  jurisdiction. 

Western  Rivers  v.  St.  Peter  Sy  E.  1  Ann.  2  Sdky  492.  3  Salky 
254.  2  Botty  639.  2  Nol.  P.  L.  180.  192.  Exception  to  an 
order  of  removal,  in  that  it  was  said  to  be  upon  complaint  only, 
and  not  of  the  churchwardens  or  overseers.  By  the  Court : 
This  exception  is  fatal;  for  no  one  can  disturb  a  man  coming 
into  a  parish  but  they  that  have  authority  to  do  it :  A  com- 
plaint from  one  not  concerned  is  nothing;  it  may  be  the  pa- 
rish is  willing  to  keep  him: 

Upon  the  complaint  of' the  churchxoardens  and  overseers  of  the  by  the  church- 
poor  of  the  parish  of  Orton  aforesaid.']     Spalding  v.  St.  John  wardens  or 
Bapttsty  M.  9  Ann.    Fol.  267.    2  Botty  639.    2  Nol.  P.  L.  192.  ovoieei*. 
The  order  was,  "  To  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  o£  Spaldingy  and  to  the  churchwardens  and  over- 
seers or  the  poor  of  the  parish  of  St.  John  Baptist :  Whereas 

complaint  hath  been  made  by  you •"     It  was  moved  to  quash 

the  same  for  the  imcertainty,  because  it  did  not  say,  by  which  : 
But  by  Parker  C.  J.  Sure  that  is  well  enough ;  for  it  is  upon  com- 
plaint of  the  right,  if  both  complain. 

(c.)  jgDf  tj^  3ltt0ttcr0,  tj^r  trtple  attti  imUHnttintu 

Unto  us  whose  names  are  hereunto  set  and  seals  affixedy  being  The  justices* 

two  of  his  majesty s  justices  of  the  peace.']  Walton  v.  Chester/teldy  autliorUy  must 

appear. 
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Vide  Vol.  I. 
p.  116. 


To  be  justices 
of  the  peace. 


And  to  be^r 
the  countjy  &c. 


M.  S  IV.  5  Mod.  322.  2  Bait,  629.  2  Nol.  P.  L.  189.  An 
order  was  quashed,  because  it  did  not  appear  that  it  was  made  b j 
two  justices :  It  was  only,  <<  Whereas  complaint  hath  been  made 
unto  us  ;"  without  reciting  their  authority  as  justices. 

Two  of  his  majextys  justices  of  the  peace  in  and  for  the  said 
county.^      Rex  v.   fresiwood,  H.  4  Geo*  1.     Sett*  if  Renu  107. 

1  Stra.  73.  2  Bott,  631.  2  Nol.  P.  L.  180.  On  complaint  to 
one  justice,  two  justices  adjudge  and  remove,  and  it  was  held  to 
be  well :  Otherwise,  where  one  justice  sets  his  hand  to  the  order 
in  the  absence  of  the  other. 

Rex  V.  fVi^kesy  T.  11  Geo.  2.     2  Stra.  1092.     2  Botty  642.  643. 

2  Nol.  P.  L.  182.  It  was  held,  that  though  the  complaint  may 
be  to  one  justice,  yet  the  examination  ought  to  be  by  two, 
and  those  the  same  who  sign  the  order  of  removal. 

And,  most  undoubtedly,  the  justices  ought  to  be  both  toge- 
ther  at  the  hearing  and  determining:  though  the  practice  in  many 
places  is  otherwise. 

But  in  the  case  of  Rex  v.  Stot/old,  E.  32  Geo.  3.  4  T.  R.  596. 
2Botty6^.  2  Nol.  P.  L.  12S.  IS5.  it  was  determined,  that  an 
order  of  removal,  siened  by  two  justices  separately,  is  not  abso- 
lutely void,  but  only  voiifabley  if  appealed  against  in  a  r^ular 
way. 

Whether  it  be  necessary,  that  the  two  justices  shall  be  toge> 
ther  at  the  time,  depends  upon  the  circumstance  whether  the  act 
to  be  done,  be  judicial,  or  merely  ministerial.  Rex  v.  HamstaJl 
Ridware,  T.  29  Geo.  3.    2  Bott,  375.     1  Nol.  P.  L.  456. 

Q.  V.  Uvliny  Af.  12  Ann.  Sett.  Sf  Rem.  27.  The  order  was 
quashed,  oecause  it  did  not  say  that  they  were  justices  of  the 
peace,  but  only  justices  of  the  county. 

Rex  V.  Oto&oit,  M.  13  Geo.  1.  2  Sess.  Ca.  76.  2  Salky  474. 
2  Bott,  637.  2  Nol.  P.  L.  190.  Exception  was  taken  to  an  order 
for  saying  — • "  unto  us,  two  of  his  majesty's  justices  of  the  peace 
in  the  county  aforesaid  ;'*  for  that  by  this  it  appears  only  that  tfaej 
lived  in  the  county,  and  not  that  they  were  justices  Jbr  that 
county :  And  the  Court  held  this  to  be  a  fatal  ^ception,  and 
quashed  the  order  for  that  cause. 

Rex  V.  Andover,  T.  23  Geo.  3.  Cold.  373.  2  Bott,  638.  2  Nol. 
P.L.  191.  Exception  was  taken  to  an  order  of  removal.  That 
the  magistrates  stated  themselves  to  be  ''  two  of  his  majesty's 
justices  of  the  peace  for  the  borough  or  town  and  parish  of 
Andover"  &c.  Which  order  was  quashed  at  the  sessions^ 
irregularity  upon  the  face  of  it. '^  In  support  of  the  order  of 
sessions  it  was  contended^  tnat  the  form  m  which  the  order  of 
removal  was  drawn,  was  equivocal  and  uncertain ;  that  if  **  am^ 
had  been  substituted  for  "  or,**  an  intelligible  meaning  had  been 
conveyed ;  but  that  as  it  stands,  they  may  be  justices  for  the 
town  and  not  for  the  borough,  or  for  the  borough  and  not 
for  the  town ;  but  certainly  not  for  both,  nor  does  it  appear 
for  which.  —  BuUer  3.  Whether  for  one  or  the  other,  enough 
appears  to  support  the  order ;  for  both  town  and  borough  are 
coupled  with  parish.  And  they  sufficiently  ^pear  to  be  jus- 
tices of  either  of  those  places,  for  which  they  were  empowered  to 
make  this  order.  —  Lord  ManfMd  C.  J.  and  WiHes  J.  concw- 
ring,  (Ashhurst  J.  absent,)  order  of  sessions  quashed,  and  Iks 
original  order  affirmed; 
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Anon.  M.  8  H"".     2  Salky  473.      2  Bott,  636.      2  Nol.  P.  L.  U  need  not  ap. 
191-    It  wsa  objected  to  an  order,  that  it  did  not  appear  thereby  P*«;  ^^  ^f 
that  the  justices  were  of  the  division^  which  is  required  by  the  Jf*^'??"**^ 
statute :  But  this  objection  was  over-ruled,  for  that  the  statute 
therein  is  only  directory. 

So  also  in  Jtex  v.  Moor  CritcheU^  Af.  42  Geo.  3.  -  2  East^  ^«  One  county 
2  Botty  635.   2  Nol.  P.  L.  190.   The  order  was  as  follows :  "  Wilts  mentioned  in 
to  wit.    To  the  churchwardens  and  overseers  of  the  poor  of  the  ?*^!"  ■?**  *^® 
^9x\^  o£  Donhead  St.  Mary,  in  the  county  of  Wilts,  aforesaid,  »n'>«'rof  order. 
to   remove  and  convey,   and  to  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Afoor  Critchell,  in  the  county 
of  Dorset,  to  receive;  tnese:  —  Whereas,  complaint  hatli  been 
made  by  you,  the  churchwardens,  &c.  of  Donhead  St.  Mary,  in 
the  county  of  Wilts  aforesaid,  unto  us  whose  hands  and  seals  are 
hereunto  subscribed  and  set,  being  two  of  his  majesty's  justices  of 
the  peace  in  and  for  the  said  county,*   &c.    Ilie  order  was  re- 
moved by  certiorari,  and  it  was  contended  that  it  was  bad  for  a 
default  of  jurisdiction  in  the  magistrates  making  the  order  appa- 
rent upon  the  face  of  it,  in  not  stating  them  to  be  justices  of 
the  peace  of  the    county  of  Wilts.    And  the  Court  held  the 
objection  to  be  fatal. 

See  also  Rex  v.  Stepney,  (post,  624.) 

Rex  v.  Saint  Mary's  ^Leicester,  H.  58  Geo.  3.     I  B.  Sf^  A.  327.   An  order  of 
Removal  from  the  parish  of  Wing  in  the  county  of  Rutland,  to  J"*'*!^^^**  "^ 
the  parisli  of  5/.  Mary*s  in  the  borough  of  Leicester.     ITie  ses-  pISS!tfV*Tn 
sions,  on  appeal,  confirmed  the  order. '  But  both  orders  being  the  county  of*^ 
removed  by  certiorari  into  the  Court  of  K.  B.  a  rule  was  obtained  RutUmd,  and 
calling  on  the  parish  officers  of  Wing,  to  shew  cause  why  they  also  to  the  pa- 
should  not  be  quashed  for  a  default  of  jurisdiction  in  the  magis-  ^  ^  ^-  >^ 
trates  making  the  original  order  apparent  upon  tlie  face  of  it,  in  jr^*^*^  °J 
not  stating  them   to  be  justices  of  the  peace  of  the  coimty  of  the  wonk 
Eutland.     The  order  was  in   this  form :  <^  County  of  Rutland.  <*  county  of 
To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Hutlmuty*  were 
Wing  in  the  said  county,  and  to  the  churchwardens  and  over-  *J*°  written  in 
seers  of  the  poor  of  the  parish  of  Saint  Marys  in  the  borough  ^^ Saamsuitw 
of  Leicester,  in  the  county  of  Leicester,  and  to  each  and  every  were,  maaub. 
of  them.  —  Rutland  to  wit.  —  Upon  the  complaint  of  the  church-  sequent  part  of 
wardens  and  overseers  of  the  poor  of  the  parish  of  Wing,  in  the  the  order  de- 
said  county,  made  unto  whose  names  are  hereunto  set,  and  seals  "f"^<laa  jus- 
affixed,  being  two  of  his  majesty's  justices  of  the  peace  in  and  ^^/^^^^ 
for  the  said  county,  and  one  of  us  of  the  quorum,  that  Mary  tauntyafJt- 
Bacon,  &c.  are  come  to  inhabit,  &c.  (pursuing  the  usual  form  of  mid:  Held 
such  orders).**  —  After  argument.  Lord  Ellenborough  C.  J.  said,  that  it  thereby 
If  this  Court  is  put  under  the  painful  necessity  of  over-ruling  «>ffi««ntly  ap- 
the  case  of  the  J^iVi^  v.  Moor  Chriichell  (supra),  in  order   to  ^[^e»jus. 
do  justice  in  this  case,  I  have  no  hesitation  m  so  doing.    The  |i^  for  the 
words  <<  justices  of  the  peace  in  and  for  the  said  county,'*  in  that  county  of  Mtu- 
case  immediately  follow  the  words  "  the  county  of  Wilts  afore-  land. 
said,"  and  in  plain  grammatical  construction  can  have  reference 
to  the  county  of   Wilts  only.      For  the  word  said  must  have 
reference  to  the  last  antecedent,  and  I  wish  that  the  very  able 
and  learned  Judge  who  decided  that  case,  instead  of  lamenting 
that  such  an  objection  had  there  been  taken,  had  applied  his 
powerful  mind  to  the  objection  itself,  and  I  have  no  doubt  that  it 
would  have  vanished  before  that  mind  exerting  its  proper  vigour 
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One  county  on  the  tubject.  Here  there  is  first,  **  CoutUt^  of  Rutland^**  in 
mmtionedinthe  the  margin,  then  come  the  words  **  parish  of  fVing  in  the  said 
^If^l^^'i^  county ;"  that  must  mean  the  county  of  Rutland,  if  we  are  to 
'?"  ortier^  S^^^  ^^^  word  said  any  meaning  at  all.    Then  immediately  follow 

the  words  "justices  of  the  peace  for  the  said  county;**  that 
must,  therefore,  also  have  reference  to  the  county  of  Rutland. 
The  grammatical  construction  and  plain  meaning  of  the  instru- 
ment, direct  us  to  that  conclusion  alone.  —  BayUy  J.  It  is  im- 
possible to  doubt  in  this  case  to  what  county  the  magistrates  who 
made  this  order  belonged.  The  King  v.  Moor  Critchell,  is  un- 
doubtedly a  very  strong  authority,  and  perhaps  not  distinguL^h- 
able  from  this  case ;  but  that  case  does  not  convince  me.  I  think 
the  Court  ought  there  to  have  come  to  a  contrary  conclusion.  In 
that  case  the  words  '*  said  county/'  could  only  mean,  in  gram- 
matical construction  and  common  sense,  the  county  of  WiUt, 
Now  here  <'  taid  county"  must  mean  Rutland,  and  not  Leicester. 
Besides,  in  this  case,  after  the  direction  of  the  order,  there 
are  found  in  the  margin  the  words  **  county  of  Rniiand  to 
wit,*'  which  make  the  case  much  stronger.  Then  if  there  be  no 
doubt  to  which  county  the  word  said  refers,  the  objection  cannot 
prevail.  —  Abbott  J.  The  case  of  the  King  v.  Moor  CriteheU,  was  a 
decision,  not  establishing  any  general  rule  of  law,  but  turning 
upon  the  construction  of  the  terms  of  that  particular  instru- 
ment, and  has  not,  I  believe,  been  since  recognized  or  acted 
upon.  Even  if  tliis  case  were  precisely  similar  to  that,  I 
should  say  that  the  Court  there  had  not  adopted  the  true 
construction,  nor  that  which  was  warranted  by  the  ordinanr 
rules  of  criticism  or  language.  Here  however,  there  is  a  dis- 
tinction; the  county  here  is  named  for  the  second  lime  in  the 
margin,  and  we  may  therefore  begin  to  read  the  instrument 
from  that  part ;  if  so,  there  will  be  no  doubt ;  for  the  county 
of  Rutland  ia  Uie  only  county  named  to  which  the  word  said 
can  have  any  reference.  Holroyd  J.  concurred.  Order  affirmed. 
One  of  the  And  one  of  us  of  the  quorum.]  An  abundance  of  orders  formerij 

quorwn,  hare  been  quashed,  for  not  setting  forth,  that  pne  of  the  jus- 

tices was  of  the  quorum  ;  but  now  by  stat.  26  Geo.  2.  c.  27.  no 
order  shall  be  set  aside  for  that  defect  only. 

But  if  in  fact  neither  of  the  justices  shaU  be  of  the  quorum, 
it  seemeth  nevertheless  (except  in  the  case  hereafter  mentioned, 
7  Geo.  3.  c.  21.)  that  such  order  shall  not  be  good ;  for  al- 
though the  statute  doth  not  require  that  the  order  shall  set  forth 
one  of  the  justices  to  be  of  the  quorum,  yet  it  doth  require 
that  one  of  tliem  shall  actually  be  so.  And  there  are  many 
towns  corporate  whose  charters  have  no  quorum,  but  only  con- 
stitute certain  of  the  chief  officers  justices  to  keep  Uie  peace, 
without  giving  them  power  to  hear  and  determine  felonies,  tres- 
passes, and  other  misdemeanors.  That  is  to  say,  they  have 
the  power  which  the  justices  of  the  county  at  large  have  by  the 
first  assignment  in  the  commbsion  of  the  peace,  which  b  the 
same  that  the  conservators  of  the  peace  had  by  the  common  law, 
and  is  all  that  the  justices  of  the  peace  had  at  ftrst  by  their 
conunission.  The  power  of  hearing  and  determining,  whi^  they 
have  now  by  the  second  assignment  in  the  commissmi,  aii!i 
which  only  implies  a  quorum,  is  a  separate  and  dbtinet  anthoritj, 
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and  was  superadded   to   the  foraier   some   years  after  the  in-  of  the  county, 
stitution  of  the  office  of  the  justices  of  the  peace  ;  and  this  power  j-f. 
the  justices  in  divers  towns  corporate  have  not,  and  consequently 
can  have  no  quorum, 

Albrighton  v.  SkiptoUy  E.  6.  Geo.  1.    1  Sira.  300.    2  Bottf  637.  Th«  seMions 
Upon  an  appeal  from  an  order  of  removal  made  by  two  justices,  .™"y  examine 
one  of  the  auorum  -• .  the    sessions,    reciting   that  they  had  pe-  JiicrionV"t"*" 
rused  the  Cnarter  of  Albrighton  9  and  it  not  appearing  thereby  removing  jj^ 
that  tlie  two  justices  were  either  of  them  of  the  auorum^  there-  tices. 
fore  they  quashed  the  order  of  removal.     But  by  tne  Court :  the 
order  of  sessions  must  be  quashed ;  not  for  want  of  any  power  in 
the  sessions  to  look  into   the  jurisdiction   of  the  two  justices, 
for  that  they  certainly  have  ;  but  because  that  want  of  jurisdic- 
tion is  not  sufficiently  alleged ;  since  they  might  have  a  jurisdiction, 
though  it  did  not  appear  upon  the  Charter  of  Albrighton.    The 
sessions  should  have  said  m  general,  that  it  appeared  to  them, 
that  the  two  justices  were  neither  of  them  of  the  quorum^  and 
that  would  have  been  good  cause  to  quash  the  order  of  the  two 
justices. 

But  now  by  stat.  7  Geo,  3.  c.  21.  This  is  in  part  remedied :  7  G.5.  c.  21. 
For  if  in  any  city,  borough,  town  corporate,  franchise,  or  liberty, 
they  have  one  (and  no  more  than  one)  justice  actually  of  the 
quorum ;  all  acts,  orders,  adjudications,  warrants,  indentures  of 
apprenticeship  or  other  instruments,  done  or  executed  by  two 
or  more  justices  qualified  to  act  within  such  city  or  other 
place,  shall  be  valid,  although  neither  of  the  justices  shall  be  of 
the  quorum, 

(d.)  £>f  tge  COUtttll. 

The  county  in  the  margin  is  not  sufficient,  but  it  must  appear 
in  the  body  of  the  order  that  the  place  is  in  such  county, 
either  expressly,  or  by  some  words  ot  reference,  as  in  the  said 
county y  or  in  the  county  aforesaid.  Sett.  Sf  Rem.  151.  2  Sess. 
Ca.  181. 

Rex  V.  St.  Stephenson,  T.  2  Geo.  2.  1  Barnard.  177.  196. 
There  was  an  order  of  removal  by  the  justices  o^  the  town  o£ 
Bedford,  from  the  parish  of  St.  Peters  in  Bedford,  to  the  parish 
of  St.  Stephenson  in  the  county  of  Bedford,  and  it  was  only 
said  in  the  marein  the  tou)n  of  Bedford,  without  mentioning  in 
what  county.  It  was  moved  to  quash  this  order ;  and  insisted, 
that  it  w^s  necessary  to  mention  what  county  this  Bedford 
lay  in,  because  the  appeal  must  be  to  the  justices  of  that  county 
where  it  lies.  And  the  Court  was  of  this  opinion,  but  did  not 
quash  the  order,  by  reason  of  a  flaw  in  the  certiorari  by  whicli 
it  was  removed. 

Rex  V.  Holbeck  in  Leeds  M.  16  Geo.  2.  Burr.  S.  C.  198.  2  Bott, 
666.  2  Nol.  P.  L.  190.  453.  The  Borough  of  Leeds  was  in  the 
margin,  and  the  direction  was,  to  the  churchwardens  and 
overseers  of  the  poor  of  the  township  of  Holbeck  in  the  said  bo* 
^  rough.  And  by  the  Court,  that  is  well  enough.  And  the 
distmction  is,  betwixt  orders  and  indictments.  In  orders,  the 
margin  is  to  be  considered  as  part  of  the  order,  and  a  clear  plain 
reference  to  the  county  in  the  margin  is  sufficient ;  but  in  indict- 
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menu,  the  county  must  be  expressed  in  the  bod j,  and  a  reference 
'     to  the  county  in  the  margin  is  not  sufficient. 

Where  two  counties  are  mentioned  before,  the  courUy  afore- 
said is  bad  for  uncertainty.  As  in  Rex  t.  Stepney  E.  8 
Geo.  2.  Burr.  S.  C.  23.  2  Botty  638.  2  NoL  P.  L.  19a  453. 
The  order  was  directed  to  the  chlirchwardens  and  overseers  of 
the  poor  of  two  parishes  in  two  different  counties,  and  the  justices 
call  themselves  justices  of  the  peace  for  the  counhf  Mnreiaid. 
And  the  order  was  quashed,  because  it  did  not  appear  for  which 
county  they  were  justices.  And  the  Court  can  intend  nothing. 
For  those  who  act  under  a  jurisdiction  given  by  act  of  parliament 
must  shew  their  jurisdiction. 
See  the  preceding  division,  (c.) 

(e.)  £>f  rjge  tie0crqitton  of  tge  iiati|ierit» 

Paupjrtabe  j;,^^  j^l^^  Thompson,   Mary   his  tvife,    Thomas  their  son.] 

kwrni.  Southwell  v.  Needwell,  M.  1 1  Ann.  Sett.  S^  Rem.  57.  2  Boit,  667. 

2  Noi.  P.  L.  196.  Wliereas  a  certain  woman  hath  intruded,  these 

or  if  unknown,   are  therefore  to  require  you  to  convey :  Objection,  it  is  not  said 

state  bim  to  be    who  this  woman  was.     And  by  Parker  C.  J.  You  must  either 

•o-  name  her,  or  say,  a  cert'iin  woman  unknown. 

Reg.  V.  Nexvington,  T.  10  Ann.   Sett.  Sf  Rem.  45.  '2  Bolt,  640, 

'  2  NoT.  P.L.  19S.  Whereas  such  a  person  hath  intruded  into  the 

parish,  and  is  likely  to  become  chargeable  ;  these  are  therefore  to 

require  you  to  remove  him  with  three  children.  Quashed  as  to  the 

children,  for  they  have  removed  more  than  is  complained  of. 

Childreu  to  be        Johnson  B  case,    H.  10  fV.  2  Salk.  4iS5.    2  Bott,  658.    2  N<J. 

described  by       p,  £.  196.  Order  to  remove  a  man  and  his  Jamilyy  not  good ; 

their  name  and   be^aiise  too  general ;  for  some  of  the  family  might  not  be  re- 

***•  movable. 

Beaston  v.  Scisson,  M.  5  Geo.  I.  1  Stra.  IH.  2  Nol.  P.  X..  196' 
Order  for  removal  of  Thomas  Block  and  his  family :  Upoa  the 
first  reading  quashed  as  to  the  family,  because  too  general. 

Flixton  Y.  Roystony  T.  9  Ann.  1  Sess.  Ca.U.  Fol.  278.  2  AW. 
P.  L.  196«  Ot&t  to  remove  Jane  Smith  and  her  five  children: 
Quashed  as  to  the  children,  for  the  uncertainty ;  because  it  neither 
tells  the  names  nor  ages  of  the  children ;  for  she  might  have  more 
children  than  five,  and  some  of  those  five  might  have  gained 
settlements. 

Ringmore  v.  Petworth^  T.  10  Ann.  Sett.  Sf  Rem.  41.  2  NoL 
P.  L.  197-  The  order  was,  whereas  such  a  person  and  his  three 
children  are  likely  to  become  chargeable,  and  their  last  legal 
settlement  was  at  Ringmore.  It  was  moved  to  auash  the  same* 
because  the  children^  ages  were  not  set  forth.  But  by  the 
Court :  It  is  not  necessarjr  in  this  case ;  for  the  order  says,  thej 
were  last  legally  settled  m  Ringmore^  and  then  no  matter  what 
their  ages  are. 

Ho^  V.  Kingsbury^  T.  8  Geo.  I.  1  Stra.  BSH.  2  BaUy  662. 
2  Nol.  p.  L*  197.  Two  justices  adjudging  the  settlement  0£  the 
husband  to  be  at  Kingsbury^  and  that  he  is  likely  to  becoms 
chargeable  to  Hohey^  send  him,  his  wife,  and  son  of  one  year 
old,  to  Kingsbury :  and  whether  this  was  good  as  to  the  wife 
and  child,  was  the  question  :  And  it  was  held  to  be  well  enough ; 
and  the  order  was  confirmed. 
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Reg.  V.  MiddiekamrM.  9  Ann.  Fol.  271.   2  Boii,  660.    2  NoL  Adjttdioaaon 
P.  L.  197.  202.  Order  to  remove  a  childy  of  the  age  often  years,  •*  ^  plan  of 
to  Middleham^  because  Middleham  was    the  place  where   his  "^^*°>^n<- 
father  was  last  legally  settled.    Quashed  by  the  Cojurt ;  because 
there  was  no  adjudication  that  Middleham  was  the  place  of  the 
child's  last  legal  settl^nent,  and  at  that  age  it  might  have  gained 
a  settlement. 

Rex  V.  Trinit^t  in   Chester^  //.  11  Geo.  1.     2  Sess^  Ca.7^  Agnofdiil- 
2  Boii,  661.  2  NoL  P.  L.  197.    This  rule  was  laid  down :   Every  '^"^""'Sll* 
order  that  concerns  the  removal  of  a  father  and  his  children  ought  ^^  ^^ 
to  shew  the  ages  of  the  children ;  for  they  may  have  gained  a  set- 
tlement  in  some  other  right,  as  by  being  apprentices  or  servants ; 
therefore  their  age  ought  to  be  set  forth,  that  it  may  appear  to  the 
Court,  that  by  reason  of  their  infancy  thev  have  not  gaiiled  any 
settlement  in  their  own  right,  but  have  only  a  relative  settlement 
from  their  father.    Seven  years  is  an  age  that  the  Court  will 
presume  *a  child  could  gain  a  settlement  at,  in  his  own  right : 
but  if  it  i^pears  upon  the  order  that  the  child  was  above  seven 
years  dd,  tne  order  must  set  forth  that  such  child  hath  not  gain- 
ed a  settlement  in  his  own  right. 

So  in   Rex  v.  Bowlingf    H.  15  Geo.  2.     Burr.  S.  C.  177. 
2  Nol.  P.  L.  197.    The  order  removed  the  father  and  children 
(without  setting  forth  their  ages)  from  Bradford  to  Botolingf 
and  adjudged  Bowling  to   be  the   place  of  the  father's  last 
leeal  settlement.    By  the  Court :  The  established  rule  is,  that  Adjudicatloa 
where  the  children  are  sent  in   conseouence  of  their  father's  that  cfaildren 
settlement,  either  the  ages  of  the  children  must  be  set  out  (to  ^  ^^^  ^ 
shew  that  they  are  tof  such  tender  years  as  not  to  have  gainea  a  ^ent      *" 
settlement  for  themselves) ;  or  there  must  be  an  express  adjudi- 
cation of  their  having  gained  no  other  settlement. 

Have  come  to  inhaUt.^    Q.  v.  Graffham^  E.  12  Ann.    Sett.  Sf  Musthaveconie 
Rem.  16.  2Bott,640.   2 Nol.  P.Z.  193.   The  order  seU  forth,  to  inhabit, 
that  Henry  Tate  and  his  wife  do  endeavour  to  intrude  into  the 
parish.     And  auashed  by  the  Court ;  for  that  he  cannot  be  re- 
moved out  of  the  parish,  unless  he  hath  come  into  it. 

Vide  per  Ld.  Eiknborough  C.  J.  in  Rex  v.  St.  James  in  Bury 
Si.  EdmundSf  ante,  p.  612. 

Not  having  gained  a  legal  settlement  there.2   Weston  Rivers  v.  And  not  gained 
St.  Peter's,  E.  1  Ann.    2  Salk.  492.    8  Salk.  255.    2  BoU,  689.  *  "•tdumcot ; 
Exception  to  an  order  of  removal,  that  it  was  not  said,  that  the 
pauper  did  not  rent  a  tenement  of  IQl.  a-year,  according  to  the 
words  of  the  act.    But  as  to  this  the  order  was  held  good. 

(/)  M  ttt  Mxi%  artuallp  cfiargeabfe. 

Who  shall  be  said  to  be  chargeable  has  been  before  shewn.         Chargeable  lo 
And  that  the  said  3. y  M.  his  uyife,  SfC.  are  actually  chargeable  the  parish  re- 
to  the  said  parish  of  Orton.]  Rex  v.  Bradford,  T.  10  Ann.  Sett.  "«^«1  ^™»- 
4*  Rem.  4fO.  2  Nol.  P.  L.  200.  —  LiMy  to  become  chargeable  (a), 
but  not  said  to  what  parish :  Quashed. 

But  in  Rex  v.  Witham  super  Montem;  H.  5  Geo.  I.  I  Stra. 
142.  2  Nol.  P.  L.  200.  By  the  Court :  It  appearing  to  us  that  he 
is  likdy  to  become  Chargeable,  is  sufficient,  without  saying  to  the 

(ff)  These  wctt  tbatroidi  used  before  stat  ZSG.9.e.  lOI. 
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partial  from  whence  removed;  for  it  is  not  to  give  a  jurisdiction, 
but  only  the  reason  of  the  judgment'. 

And,  Maidstone  v.  Dething,  M.  7  Geo.  1.  1  Sira.  39S.  2  No/. 
P.  L.  200.  It  was  held  well  enough  in  an  order  of  removal,  to  shew 
a  complaint  that  the  party  is  come  into  the  parish  of  Dething^  and 
is  likely  to  become  chargeable,  without  saying  farther  to  the  said 
parish  of  Deihing, 

And  Rex  v.  Leofield,  J^.  12  Geo.  1.  2  Stra.69S.  2  AW.  P.L 
1200.  An  order  of  removal,  whereby  a  person  was  adjudged  likely 
to  become  chargeable,  without  saying  to  the  parish  Jrom  whence 
retnovedf  was  confirmed.  . 

These  are  indeed  but  scraps  of  cases,  minuted  down  by  gen- 
tlemen for  their  own  private  use,  and  therefore  perhaps  not 
x:ertainly  to  be  relied  oik  And  in  the  case  of  St.  Nichtdas^  Glou- 
<:eslery  v.  St,  Peters,  Bristol,  H.W  Geo.  1.  2  Sess*  Ca.  73.  Upon 
an  order  of  removal  of  Mar^  White,  the  reciting  part  -of  it  was, 
^*  Whereas  the  pauper  was  likely  to  become  chargeable  to  the  parish 
of  St.  Nicholas ;"  but  in  the  adjudicating  part  it  was  only  said, 
that  she  was  likely  to  become  chargeable,  without  saying  to  the 
parish  of  St.  Nicholas.  The  Court  allowed  this  to  be  a  good 
exception,  and  said  they  would  not  take  these  orders  to  be  good 
by  intendment ;  for  the  Court  will  not  intend  a  jurisdiction  in 
the  justices,  where  they  do  not  entitle  themselves  to  it  on  the 
face  of  the  order. 

And  in  Rex  v.  Bourn,  E.  8.  Geo.  2.  Burr.  S.  C.  39.  2  AW. 
P.  L.  197.  200.  The  complaint  was,  that  the  pauper  was 
likely  to  become  chargeable  to  the  parish  of  Spalding;  and 
the  adjudication  was,  that  the  pauper  was  likely  to  become 
chargeable,  generally,  without  saying  to  the  said  parish  of 
Spalding.  And  by  Ld.  Hardwicke  C.  J.  There  must  be  either 
an  express  adjudication,  or  a  plain  reference  to  the  complaiBt ; 
because  it  is  the  very  point  upon  which  the  jurisdiction  of  tlie 
two  justices  is  founded.  Here  the  compliunt  is  right ;  but  the 
adjudication  is  at  large,  there  being  no  words  of  reference.  It 
is  only  that  the  pauper  is  likely  to  become  chargeable.  Nov 
this  may  be  to  his  relations  or  parents,  as  well  as  to  the  parish. 
And  he  cited  the  above  case  of  St.  Nicholas's  v.  Si.  Pfiert 
as  similar  to  the  present:  and  said,  that  the  case  of  Rex  v. 
Witham,  (stipra,)  was  not  finally  determined  by  the  Court, 
but  was  referred  to  the  judge  of  assize.  And  he  added,  that 
there  was  no  case  that  he  could  meet  with,  upon  the  strictest 
inauiry,  where  an  adjudication  at  large,  without  some  words  of 
reference  to  the  complaint,  was  h olden  to  be  good. 

So  in  the  case  of  Rex  v.  Ufculm,  M.  iS  Geo.  2.  Burr. 
S.  C.  138.  2Bott,  668.  2  Nol.  P.  L.  200.  It  was  objected,  that 
the  paupers  were  said  to  be  likely  to  become  chai^eable,  but 
did  not  say  to  what  parish.  The  words  were,  **  and  whereas 
upon  due  examination  and  inquiry,  it  appears  to  us,  and  we  do 
accordingly  adjudge  that  they  are  likely  to  become  chargeable.*' 
By  Lee  C.  J.  and  the  Court :  The  objection  is  fat^.  A  com- 
plaint must  appear  of  the  pauper's  being  likely  to  become  charge- 
able \o  the  parish  from  whence  removed ;  and  there  must  be  an 
adjudication  of  the  truth  of  it.  For  the  justices  have  no  autho- 
rity without  such  complaint  and  adjudication.    We  cannot  sup- 
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port  an  order  by  implication.    There  is  no  necessity  indeed  for 
an^  |)articu]ar  form  of  words.    But  there  must  be  an  adjudication  . 
of  it  in  some  words  or  other. 

And  in  the  same  term,  m  Rex  v.  Netherion^  Burr*  S.  C.  139. 
an  order  was  given  up  as  indefensible,  on  the  like  objection. 

(^'O  £)f  tfie  ejtiiminflrion*  (a) 

Upon  due  proof  made  thereof.^     Munger* Hunger  v.  Warden^ 
H.  10  Geo:  1.     2  Sess.  Ca.  40.    2  Bott,  642.      2  Nol.  P.  L.  196.    What  shall  b^ 
Exception  was  taken  to  an  order,  for  that  it  was  said  to  be  made   ^cc™«<l  due 
upon  due  examination^  without  saying  upon  oath.     But  by  the  P*^^ 
Court :  This  is  sufficient ;  for  if  it  is  said  to  be  made  upon  due 
examination,  it  shall  be  understood  to  be  upon  oath. 

Rex  V.  Fisherton  Delamore,  H.  IS  Geo,  2.  2  Sess.  Ca.  45. 
Upon  due  consideration  was  held  to  be  sufficient ;  for  that  due 
consideration  implies  a  due  examination* 


(a)  Form  of  the  Examination  of  a  Ptiuper  tohfre  the  Settlement  is  by  Birth, 

•  Countjof \  The  Exaniination  of  A.  B.  at  present  residing  in  the  parisli 

to  wit.  V     of  ■  in  the  said  county,  labourer,  touching  tlie 

place  of  his  last  legal  settlement,  taken  upon  oath  before  us,  two  of  his  majesty's 
justices  of  the  peace  in  and  for  thq  said  county,  the  —  day  of—,  1820. 

Who  upon  his  oath  saith,  That  he  is  about «-  years  of  age,  and  was  bom,  as 
he  hath  been  informed,  and  verily  believes,  in  the  parish  of  ,  in  tlic  county 

of  ,  where  his  father  and  mother  were  settled  inhabitants,  and  that  his 

father  gained  a  settlement  in  the  said  parish  of by  renting  and  occupying  a 

dfrelling  house  of  one  C.  D.  in  the  said  pariah  of  — —  of  the  yearly  rent  of  201. 
[ttr  at  the  case  may  he^  And  this  examinant  saitli,  that  he  hath  never,  to  the 
best  of  his  knowledge  and  belief,  done  any  act  whereby  to  gain  a  settlement  in 

his  own  right ;  And  that  on  or  about  the  -«  day  of 1810,  he  was  lawfully 

married  to  Scerah  his  present  wife,  in  the  parish  church  of  ,  in  the  county 

of  ■,  by  whom  he  hath  three  children, namely  SriroA,  aged  —  years,  Mary, 

aged  —  years,  and  mUiam,  aged  n—  months  or  thereabouts ;  and  that  he  is  now 
actually  chargeable  to  the  said  parish  of  '«  A.  B. 

Taken  and  sworn  before  us,  the  day 
and  year  first  above  written.  J.  P 

W.F. 

The  like  by  Hiring  and  Service. 

County  of  ">  The  Examination  of  C.  D.  at  present  residing  in  the  parisli 

to  wit.  J      of  <^— ^  in  the  said  county,  labourer,  touching  the  place 

of  his  last  legal  settlement*  taken  upon  oath  before  us,  two  of  his  majesty's  jus- 
tices of  the  peace  in  and  for  the  said  county,  the  —  day  of         ,  1 820. 

Who  upon  his  oath  saith.  That  about  three  years  ago  he  hired  himself  to  one 
£.  P.,  of  the  parish  of  ,  in  the  county  of  »  farmer,  to  serve  him  in 

husbandry  for  one  year,  at  the  wages  of  t  and  that  he  served  his  said  master 
under  that  hiring  one  whole  year,  in  the  said  parish  of  ,  [viz,  from  the 

first  day  of  January  1810^  to  the  first  day  of  January  1811,]  and  received  a  full 
year's  wages ;  since  which  time,  he,  this  examinant,  hath  not,  to  the  best  of  his 
knowledge  and  belief,  done  any  act  whereby  to  gain  a  subsequent  settlement ;  and 
that  about  two  years  ago  he  was  lawfully  married  to  Mary,  his  present  wife,  in 
the  parish  church  of  ,  in  the  county  of  ,  by  whom  be  has  one 

child,  namely,  George,  aged  twelve  months;  and  that  he  is  now  actually 
chargeable  to  the  said  parish  of  .  C.  D* 

Taken  and  sworn  before  us,  the  day 
and  year  first  above  written.  J.  C 


S.P. 
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One  justice  may 
order  a  pauper 
to  be  brought 
to  be  examined ; 
but  two  must  be 
present  at  the 
examination. 

Seestat.49G.S. 
c.  124.  $  4. 
post,  636. 


Ipoor. 


S  rvu.  2.  g. 


Examination 
taken  and  order 
signed  by  two 
ju«iices  sepa> 
rately,  is  not 
void  but  only 
voidcMe,  if  ap- 
pealed against 
in  due  time. 


To  be  examined 
by  the  same 
justices  who 
remore. 


Upon  the  examination.']  Ware  ▼•  StansUad  Mount  Fitdketf 
T.  12  fV.  S.  2  Salk.  488.  2  Bott,  642.  2  Nol.  P.  L.  195.  Ex- 
ception to  an  order,  for  that  it  was  said,  it  i^pears  upon  ex- 
amination before  uSf  or  one  of  us.  —  By  the  Court :  The  examin- 
ation ought  to  be  before  both,  because  both  are  to  make  the' 
judgment  of  removal.  And  Gould  J.  said,  the  statute  directed, 
and  the  practice  was,  to  make  complaint  to  one  justice,  and  he 
grants  his  warrant  to  brin^  the  pauper  before  two  justices,  and 
then  they  two  examine  and  remove. 

And  in  the  case  of  Rex  v.  fV^kes,  T.  U  Geo.  2.  2  Sira.  1092. 
2  Boit,  642.  2  Not.  P.  L.  182.  It  was  held,  that  the  complaint 
may  be  to  one  justice,  but  the  examination  ought  to  be  by  two. 

Rex  V.  Stotfold,  E.  32  Geo.  S.  4  T.  R.  596.  2  Bott^  6S4. 
2  Nol.  P.  L.  185.  On  an  appeal  against  an  order,  by  whiah 
M.  Shatv  and  his  family  were  removed  from  Stotfold  to  Chilvers; 
the  order  was  quashed,  subject  to  the  opinion  of  the  Court  on 
the  following  Case :  The  pauper  was,  bom  at  Stotfold^  but  his 
&ther*s  settlement  was  at  Chilvers  Coton,  and  the  pauper  had 
never  gained  any  settlement  in  his  own  rieht,  except  as  follows : 
He  and  his  family  were,  in  1776»  removed  from  Sandon  to  Stot- 
fold  in  the  usual  form,  and  were  delivered  to  the  pariah  officers 
of  Stotfoldf  who  received  them,  and  did  not  appeal.  The  pauper 
and  his  family  have  ever  since  till  the  present  removal  occasion- 
ally resided  in  and  been  relieved  b^  Stotfold.  It  was  then  proved 
by  the  respondents  (but  which  evidence  was  objected  to  by  the 
appellants,  but  over-ruled  by  the  Court),  that  the  order  of  re- 
moval from  Sandon  to  Stotfold^  and  the  exan)inat]<m  on  whidi  it 
was  founded,  were  in  fact  taken  and  signed  by  the  two  justices 
separately i  and  not  in  the  presence  of  each  other ^  and  that  one  of 
them,  though  a  magistrate  for  the  county  of  Hertford  tcM>k  the 
examination,  and  signed  the  order  at  his  own  house  situate  in 
that  part  of  Royston  which  lies  in  Cambridgeshire  ;  Royston  ijmg 
partly  in  each  county.  —  The  Court  took  time  to  consider.  — 
Ld.  Kenyon  C.  J.  said,  That  he  was  not  then  prepared  to  state 
from  his  papers  the  reasons  at  length  upon  which  their  judgment 
was  founded,  but  that  he  had  thoroughly  and  attentively  consi- 
dered the  question ;  and  that  the  result  of  his  deliberations  and 
of  the  rest  of  the  Court  was,  that  the  former  order  was  only  void" 
able  not  absolutely  void  ;  and  therefore  that  it  was  necessary  for 
the  parish  who  wished  to  avoid  it,  to  have  appealed  against  it  in 
a  regular  course  of  proceedings.  That  it  would  be  extremely  in- 
convenient to  permit  a  parish  to  set  aside  an  order  of  removal  at 
any  distance  of  time,  which  had  been  acquiesced  under  for  jean 
without  any  dispute ;  and  that  a  distinction  had  always  prevailed 
between  void  and  voidable  instruments ;  a  strong  instance  <^  wfatdi 
was  that  on  the  construction  of  the  stat.  Westminster  2.  c.  1., 
which,  though  it  enacts,  that  all  fines  contrary  to  that  act  shall 
be  ipso  jure  null,  has  been  held  to  mean  only  voidable  by  some 
legau  proceeding.  Order  of  sessions,  quashing  the  orifpnaf  order, 
confirmed. 

In  the  above  case  of  Rex  v.  Wykes,  Andr.  238.  S  JBbH, 
642.  643.,  one  justice  took  the  examlnadon,  and  other  two  jus- 
tices removed  upon  that  sole  examination,  and  in  the  order 
set  forth  that  the  party  was  examined  btfore  tkemsdvess   for 
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which,  and  for  not  summoning  the  party  before  them,  an  inform- 
ation was  granted  against  the  two  justices. 

Rex  V.  Coin  St.  Aldwins,     M.  13  Geo.  2.    Burr.  S.  C.  136.  R«n©T»lbytwo 
2  Batt,  643.     2  Nd.  P.  L.  183.  187.    '  ITie  order  of  removal  JJ^*JJ,^^°°^ 
appeared  to  be  wholly  grounded  upon  an  examination  taken  by  ^'l^^n  taken 
two  justices   of  anotner   county^  and  was   therefore   quashed,  by  justices  of 
Per  Cur.    They  ought  to  haye  examined  into  the  matter  them-  another, 
selyes ;  and  in  the  presence  of  both  together,  and  not  separately. 
And  though  they  were  not  bound  to  set  forth  the  grounds  of 
their  adju£cation,  yet  when  they  do  set  them  forth,  the  Court 
are  to  judge  of  them.    And  in  this  case,  the  examination  which 
was  relied  upon  being  taken  by  two  justices  of  another  county, 
and  the  person  examined  by  those  justices  remaining  still  alive 
lor  aught  that  appears  to  the  contrary  ;  it  is  plain  this  deposition 
ouffht  not  to  have  been  received  as  evidence  to  ground  their  ad- 
judication upon ;  though  it  might  perhaps  have  been  used  as  con- 
curring evidence.     And  Ld.  C.  J.  Lee  said,  he  had  often  heard 
it  declared,  that  both  justices  ought  to  be  together  at  the  viva 
voce  *^  examination  of  the  witnesses."     And  Mr.  J.  Page  said,  he 
remembered  a  case,  wherein  it  was  determined,  that  both  justices 
must  be  present,  and  that  it  is  not  sufficient  for  one  justice  to 
examine  the  matter  and  transmit  it  to  the  other,  and  that  other 
to  sign  the  order  without  examining  into  the  matter  himself. 

Rex  V.  Erimdly    T.  30  Geo.  3.      3  T.  R.  707.     2  Boit,  649.  The  pauper 
2  Nol.  P.  L.  181.     Two  justices  removed  John  Sharpe  from  Ick-  ?*^«g  »>«»«« 
lingham  AU  Saints  to  Erisxvell,  both  in  Suffolk.     The  sessions  on  ^IT"*'  whe- 
appeal  confirmed  the  order,  subject  to  the  opinion  o£  the  Court  iherndiar his 
on  the  following  Case :  The  pauper  came  into  the  parish  of  Ick-  annuntuion 
lingham  All  Saints  in  1767,  where  he  was  employed  as  a  day^  previously  taken 
labourer  to  work  on  the  navigation.    In  1779  he  was  taken  before  ^J  j«»tic«  of 
two  justices  for  the  said  county,  by  the  overseers  of  Icklingham^  ^*^?*""*"" 
to  be  examined  as  to  the  place  of  his  settlement ;  in  consequence  teitimoi^  of  his 
of  which  his  examination  was  taken  upon  oath  before  those  two  fonner  dedara- 
justices,  and  signed  by  the  pauper ;  by  which  examination  it  ap-  tion^  be  ad» 
peared,  that  he  had  gained  a  settlement  by  hiring  and  service  for  mi»ible  in 
a  year  in  Erisxvell^  and  had  done  no  act  to  gain  a  settlement  *^°*''<^* 
elsewhere.      No  proceedings  were  had  in  consequence  of  this  _ ,  p.  ^,  ^ 
examination,  until  this  order  of  removal  was  applied  for  and  375. 4th  edit.  ^' 
made.     [iV.  B.  The  two  justices  who  made  the  order  of  removal 
were  not  the  same  two  justices  who  took  the  examination.]     The 
pauper,  from  the  time  of  the  examination  beine  taken,  continued 
to  reside  in  Icklingham  for  about  five  years,  wiuout  being  charge- 
able to  that  pariiah,  when  he  became  insane,  and  continued  so  to 
the  time  of  nis  removal  to  Eristoell  as  aforesaid,  and  also  at  the 
time  of  hearing  the  appeal.     On  the  part  of  the  respondents  this, 
examination  was  offered  in  evidence,  and  objected  to  on  the  part, 
of  the  appellants,  but  was  received  by  the  Court,  the  handwriting 
of  the  justices  who  took  the  same  being  first  proved :  and  upon 
that,  and  other  evidence,  the  sessions  confirmed  the  order,  out 
they  also  stated,  that  in  their  opinion  the  evidence  produced,  ex- 
clusive of  the  said  examination,  was  not  sufficient  to  warrant  that 
determination.    Afler  hearing  argument  on  both  sides,  the  Court 
were  'divided  in  opinion,  and  the  judges  gave  their  opinions  at 
great  length.  —  Ashhurst  and  Bullerh.  were  for  confinningy  and 
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Jt^xamination  of 
the  pavjter. 


An  examination 
of  a  pauper  for 
the  puroose  of 
removal,  is  not 
cvidunce,  upon 
an  appeal 
against  tliat 
order  of  re- 
moval, though 
the  pauper  can- 
not be  found. 

PhiU.  Ev.  578. 


IPoor.' 
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Neither  the 
hearsay  of  a 
jiauper  who  is 
dead»  nor  his 
ex  jmrte  exa- 
ruination  in 
wrilina  token 
on  oath  before 
two  magistrates 
touching  his 
settlement,  are 
admissible  evi- 
dence of  such 
settlement. 

PhUl.  Ev.  378. 


Ld.  Kenyan  C.  J.  and  Grose  J.  were  for  quashing  the  orders ;  but 
there  not  being  a  majority  of  the  Court  of  opinion  that  the  rule 
for  reversing  the  orders  should  be  made  absolute,  they  conse- 
quently stood  confirmedr    See  Peake's  Ev.  App.  [1.] 

In  Rex  V.  Nuneham  Courtney y  ^.41  Geo*  3.  1  Eastf  373- 
2  Boti,  ess.  1  Nol.  P.  L.  444.  The  order  was  confirmed  by  the 
sessions,  and  it  was  stated  that  the  pauper  had  absconded  be- 
tween the  notice  of  appeal  and  the  then  next  sessions,  and  could 
not  be  heard  of;  that  the  respondent  parish  of  Burcoiy  offered  in 
evidence  an  examination  in  writing  of  the  pauper,  which  examin- 
ation was  first  taken  upon  the  oath  of  the  pauper,  on  the  4th  June, 
1799,  by  one  magistrate,  upon  Uie  complaint  of  the  church- 
wardens and  overseers  of  the  poor  of  Burcoty  and  to  the  truth 
of  the  contents  of  which  examination,  the  pauper  then  made 
oath  before  the  justices,  who  thereupon  made  the  order  on  that 
same  day.  But  no  person  was  present  belonging  to  Nurteham 
Courtney  ;  whereupon  the  appellants  objected  to  the  admissibi- 
lity of  this  evidence,  but  the  Court  over-ruled  the  objectioiu 
But  the  Court  of  King's  Bench  without  argument,  expressed  a 
decided  opinion  against  the  admissibility  of  such  evidence. 

Ret  V.  Ferry  Frystone,  otherwise  Ferry  Bridge,  M.  42  Geo*  3. 
2  Easty  54.  2  Botty  656.  1'  NoL  P.  L.  444.  On  appeal,  the  ses- 
sions confirmed  the  order  of  removal,  subject  to  the  opinion  of  the 
Court  of  K.  B.  on  a  Case,  stating,  that  upon  hearing  the  appeal  the 
respondents  in  support  of  the  order  of  removal  produced  the  pau- 
per Catharine  Hut  as  a  witness ;  who  deposed,  "  Hiat  she  was 
the  widow  of  John  HUly  and  that  she  had  heard  the  said  JoAk 
Hill  in  his  life-time  say,  that  his  settlement  was  at  Ferry  Bridge^ 
which  he  said  he  gained  by  hiring  with  and  serving  one  «/•  Hatokes- 
heady  a  bricklayer  in  Ferry  Bridge,  for  a  year.**  The  respond- 
ents then  gave  m  evidence  the  examination  of  which  the  following 
is  a  copy ;  "  East  Riding  of  the  county  of  York.  —  The  ex- 
amination of  John  Hilly  late  in  the  royal  artillery,  now  residing 
at  Kilntoick  in  the  said  riding,  taken  upon  oath  this  15th  day  of 
Aprily  1788;  who  saith,  that  his  legal  settlement  is  at  Ferry 
Bridge;  that  he  acquired  the  same  by  servitude;  namely,  by 
being  hired  for  one  whole  year,  and  serving  the  said  year  wid^ 
J.  H.  bricklayer  of  Ferry  Bridge  ;  and  that  he  hath  not  gained 
any  lesal  settlement  elsewhere  smce,  to  the  best  of  his  knowle<]^ 
and  belief.  — (Signed  and  attested.)'*  No  proceedings  were  had 
in  consequence  of  this  examination  until  the  order  of  removal, 
the  subject  of  this  appeal,  was  applied  for  and  made.  The  re- 
spondents did  not  offer  any  other  evidence  than  what  is  above 
stated  in  support  of  the  order  of  removal ;  upon  wliich  the  ap- 
pellants objected  to  the  admissibility  oi  the  testimony  of  the  said 
Catharine  Hill  so  ^iven  by  her  as  aforesaid,  and  also  of  the  said 
examination  in  evidence.  But  the  sessions,  upon  the  above  evi- 
dence, confirmed  the  order ;  subject  to  the  opimon  of  the  Court  of 
K.  B.  The  removal  was  to  Ferry  Frystane  and  it  was  afterwards 
certified  that  Ferry  Frystone  and  Ferru  Bridge  were  one  and  the 
same  township.  —  Xd.  Kenyon  C.  J.  The  point  upon  which  the 
Court  were  divided  in  opimon,  in  the  case  of  Rex  v.  Eristoeilf  has 
been  since  considered  to  be  so  clear  against  the  admissibility  of 
the  evidence,  either  as  to  the  hearsay  of  the  pauper  or  his  ex- 
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aminatioD  in  writing,  that  it  was  abandoned  by  the  counsel  at  the  Examination  of 
bar  in  the  case  of  Rex  v.  Nunekam  Courtneif.  {ante,  63Q.)  without  <^  imu^^ 
argument.  It  is  true,  there  was  no  evidmice  there  that  the  pau- 
per, whose  examination  had  been  admitted  in  evidence,  was  dead : 
but  our  opinion  against  the  general  doctrine  laid  down  by  the 
two  judges  who  supported  the  reception  of  the  evidence  in  the 
former  case  was  pretty  broadly  hinted ;  and  to  be  sure  that  point 
may  now  be  considered  to  be  at  rest.  —  Per  Curiam.  Both  orders 
quashed. 

And  in  Rex  v.  AbergwUh,  M.  42,  Geo.  3.    2  Easi,  63.  2  Boitt  Phill.  Ev.  378. 
657.     1  Nol*  P.  L.  444.    It  was  also  settled  that  an  ex  parte  ex^ 
aniination,  in  writing,  of  a  pauper  touching  his  settlement  cannot 
be  received  in  evidence  of  such  settlement,  though  he  be  dead. 

Stat.  1  Geo.  4.  c.  19.  §  70.    [The  mutiny  act.]    Enacts,  that  it  ig.  4.c.  19. 
shall  and  may  be  laijofuljbr  any  justice  of  tne  peace  for  the  county^   Clause  relatiac 
town,  or  place  tohereany  non-commissioned  officer  or  soldier  shall  be  to  loldien'  set- 
quartered  in  that  part  of  Great  Britain  called  England,  in  case  such  tlemente  for 
jiOH'Commissionea  officer,  or  private  soldier  have  either  toife  or  child  *^®Jj  ^i^«»  ""d 
or  children,  to  cause  such  non-commissioned  officer  or  soldier  to  be  oulutcredin*** 
summoned  before  them*,  in  the  totvn  or  place  where  such  non-com-  England. 
missioned  oj^cer  or  soldier  shall  be  quartered,  in  order  to  make  •  sic. 
oath  of  the  place  of  their  last  legal  settlement,  {which  oath  such 
Justice  is  hereby  empowered  to  administer) ;  and  such  non-commis- 
siofied  officers  attd  private  soldiers  as   aforesaid  are  hereby  di- 
rected to  obey  such  summons,  and  to  make  oath  accordingly  ;  and 
such  Justice  is  hereby  required  to  give  an  attested  copy  of  such 
affidavit  so  made  before  him  to  the  person  making  the  same,  to  be 
by  him  delivered  to  his  commanding  officer,  in  order  to  be  produced 
when    required  i    which   attested   copy   shall  be  at  any  time  ad- 
mitted in  evidence,  as  to  such  last  legal  settlement,   before  any 
of  his  majesty's  Justices  of  the  peace,  or  at  any  general  or  quar- 
ter sessions  qJT  the  peace  i     Provided  always,  that  in  case  any  non-- 
commissioned  officer  or  private  soldier  shall  be  again  sumtnoned  to 
make  oath  as  aforesaid,  then   on  such   attested  copy  of  the  oath 
by  him  formerly  taken  being  produced  by  him,  or  by  any  other 
person  on  his  behalf,  such  non-commissioned  officer  or  soldier  shall 
not  be  obliged  to  take  any  other  or  forther  oath  with  regard  to 
his  legal  settlement,  but  shall  leave  a  copy  of  such  attested  copy  of 
examination,  if  required. 

An  attested  copy  of  their  affidavit  shall  be  admitted  in  evidence.']'  No  other  a»^ 
Rex  V.  Clayton  le  Moors.     T.  34  Geo.  3.     5  T.  R.  704.    2  Bott,  tested  copy  of 
551.     1  Nol.  P.  L.  445.    Two  justices  removed  J.  Farrar  and  ^^^^^"^ 
his  wife  and  family  from  Clayton  le  Moors  to   Clitheroe,  both  in  Jjm{J,y  ^ct 
Lancashire.    On  appeal   the  order  was  quashed,  subject  to  the  than  that  giren 
opinion  of  the  Court  of  K.  B.  on  the  following  Case :     The  counsel  to  the  soldier  b 
for  the  respondents  called  a  witness  who  produced  a  written  pa-  legal  efidence. 
per,  whereof  the  following  is  a  copy :  *'  Middlesex,  to  wit.  —  The  FbilL  £▼.  379.. 
examination  of  James  Farrer,  late  of  Clayton  le  Moors  in  the 
county  of  Lancaster,  but  now  a  soldier  m  his  majesty's  first 
regiment  of  foot  guards,  touching  his  settlement,  taken  on  oath 
before  us,  W.  Addition  and  W.  Kitchiner,  esqrs.,  two  of  his 
majesty's  justices  of  the  peace  in  and  for  the  county  of  Middle- 
sex, this  26th  oi  April  1794;  who  oh  his  oath  saith,  &c.  &c.  [By 
this  examination  it  appeared  that  J.  Farrar  was  settled  at  CU^ 
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Sxttndnation  of  theroe.}  Signed  the  mark  of  James  Farrar ;  sworn  before  us  this 
ow^  t*n^  26th  of  AprU  1794,  W.  KUchiner,  W.  Addingtonr  The  witness 
th€  Mutiny    c.  ^^^^^^  ^^^^^  ^l^g  paper,  excepting  the  name  of  the  said  fV,  Ad*^ 

dingtony  standing  by  itself,  was  a  true  copy  examined  by  himself 
of  another  paper-writine  which  the  witness  saw  in,  the  ofBce  of 
the  said  fF.  Addington  m  Bovo'Streety  London  ;  that  he  saw  W^ 
Addington  subscribe  his  name  to  the  paper- writing  now  produced, 
and  received  it  from  him  on   26th    AprU,  1794> ;   but  that  lie 
did  not  know  the  person  of  the  pauper,  nor  was  he  present  at 
his  original  examination.  —  The  sessions  were  of  opinion,  that 
the  above  paper  ought  not  to  be  read  in  evidence  under  the 
mutiny  act,  and  quashed  the  order  of  removal.  —  Ld.  Kef^on 
Ch.  J.    This  clause  in  the  mutiny  act  is  of  modem  introduction ; 
and  before  that  time,  there  is  no  pretence  to  say  that  such  an 
examination  as  the  one  in  question  could  be  received  in  evidence* 
It  is  admitted,  that  it  is  contrary  to  the  common  rules  of  evi- 
dence.   Whether  it  were  or  were  not  wise  to  introduce  sach 
a  clause  in  the  mutinv  acts,  which  was  not  formerly  contained 
in  those  statutes,  it  is  unnecessary  to  inquire ;  but  tne  question 
here  is,  whether  this  act  of  parhament,  which  makes  an  inno- 
vation on  the  law  of  evidence,  should  be  carried  beyond  the 
express  words  of  it  ?    In  my  opinion  it  ought  to  be  construed 
strictly :  for  the  examination  which  is  to  be  made  evidence,  is  an 
ex  parte  examination,,  which  the  parish  interested  have  no  op« 
portunity  of  knowing  at  the  time  it  is  taken ;  and  of  eourse  they 
are  deprived  of  all   opportunity   of  cross-examining  the  party 
who  makes  it.    The  act  directs,  that  under  certain  circumstances 
the  party  shall  be  examined  respecting   his   settlement  before 
two  magistrates,  and  then  it  directs  the  magistrates  to  ffive  an 
attested  copy  of  such  affidavit  so  made  before  them  to  me  per- 
son making  the  same,  to  be  by  him  delivered  to  his  commanding 
officer,  in  order   to  be  produced    when   required.     If  the  act 
had  stepped  here,  neither  the 'original  examination  nor  the  copy 
would  have  been  evidence ;  but  the  act  immediately  adds,  ^'whidi 
attested  copy  shall  be  at  any  time  admitted  in  evidence,  &(u 
There  seems  to  be  some  absurdity  in  saying  that  the  inferior  spe- 
cies of  evidence,  namely,  the  copy  of  that   examination,  shaU 
be  evidence,  when  the  superior  evidence,  the  original  examina- 
tion, is  not  evidence.    It  is  not  necessary,  however,  to  say  here, 
whether  or  not  the  original  is  evidence ;  and  it  is  sufficiott  for 
the  determination  of  this  case  to  say,  that  the  copy  of  the  ex- 
amination tendered  in  evidence  at  the  sessions,  is  not  the  copy 
which  the  act  directs  to  be  received  in  evidence.     The  other 
judges  delivered  thekr  opinions  to  the  same  elect.    Order  of 
sessions  confirmed. 
Thftoriginal  But  m  the  case  of  Rex  v.  Warleyy  H.  36  Geo.  S.  6  T.  JB.  53^ 

exuniiution  2  Bott.  553.  1  Nd.  P.  L.  445.  it  was  determined,  that  such 
MLtin**"!"*^  original  examination  is  evidence;  and  Ld.  Kenyon  Ch.  J.  added, 
admiMble^i!*  ^**  ^^  ^**  question  it  was  impossible  to  doubt :  the  proposition 
dence  as  well  as  ^^  ^^^  <^^6  attempted  to  be  supported  is,  that  the  attested  copy 
the  attested  is  of  more  weight  than  the  original  exammation ;  but  it  is 
copy.  fair  to  conclude  wat  the  legislature,  when  they  made  the  inf^or 

species  of  writing  evidence,  also  intended  to  naake  the  superior 
evidence* 
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In  Rex  V.  Bilton  toiih  Harrotogatey  M.  41  Geo.  S.    1  Easi^  IS. 
2  Boity  554.     1  A^o/.  P.  L.  445.  584.     The  attorney  for  the  re-  Vf^^^^ 
q^ondents  produced  tlie  paper-writine,  being  the  examination  of  ^  -^^^ 
a  soldier  under  the  said  act:  he  said  he  had  received  it  from  the  ,J^  ^^  ^^ 
overseer  of  Leedsy  (the  respondent  township,)  but  this  overseer  tioa  ncoeasur* 
was  not  called,  nor  any  evidence  called  to  shew  that  the  per« 
sons  who  affixed  their  si^atures  to  the  paper  in  question  were 
magistrates,  or  that  the  said  signatures  were  the  signatures  of  the 
said  persons.    And  it  was  holden  that  the  examination  of  a  sol- 
dier touching  his  settlement,  which   is    made  evidence  by  the       ^ 
mutiny  act,  must  be  authenticated  before  it  can  be  received  in 
evidence,   and   does  not   prove   itself  primS  facie,  though  the 
paper  appear  to  be  in  the  form  prescribed  by  the  statute.     [And 
see  tit.  <Stiilieiice>  Vol.  I.  p.  776*3 

Rex  v.  Warminster y  M.  60  Geo.  S.  S  B.  Sf  A.  121.  The  ex- 
amination of  a  soldier,  taken  under  the  mutiny  act,  is  to  be 
received  as  evidence  as  to  his  settlement,  even  though  he  be 
dead,  or  abs^it  from  the  kingdom,  at  the  time  when  the  appeal 
is  tried.  Comyn,  who  argued  in  support  of  the  order  of 
sessions,  said,  tnat  Lavorence  J.  in  Rex  v.  Clayton  le  Moore 
was  of  opinion,  that  if  the  soldier  went  abroad,  the  inconvenience 
contemplated  by  the  legislature  was  not  likely  to  happen,  and 
that  the  act  of  parliament  did  not  apply  to  such  a  case,  and  for 
the  same  reason  it  cannot  be  applied  to  a  case  where  tihe 
pauper  is  d^d  at  the  time  of  the  appeal*  The  examination  is 
only  made  evidence  in  those  cases  where  the  parish  could  have 
procured  the  attendance  of  the  pauper.  —  Abbott,  C.  J.  said.  No 
man  entertains  a  higher  opinion  of  any  thing  which  fell  from 
Mr.  J.  Lavorence,  either-judicially  or  extra  jucucially,  than  I  do. 
The  point,  however,  upon  which  he  is  supposed  to  have  given 
an  opinion,  was  not  the  point  which  was  argued  before  him,  or 
upon  which  the  Court  pronounced  judgment.  His  attention 
does  not  appear  to  have  been  directed  to  the  words  used  by  the 
legislature,  ^'  that  the  attested  copy  shaU,  at  any  time,  be  admit- 
ted in  evidence.*'  It  has  been  contended  that  the  words  '<  at  any 
time^  do  not  mean  at  a  time  when  the  pauper  was  either  ab- 
sent from  this  country  or  when  he  was  dead.  I  cannot,  however, 
find  any  thing  in  the  act  of  parliament  from  which  I  can  infer  that 
it  was  the  intention  of  the  legislature  to  restrain  Uiose  words  to  the 
life  of  the  pauper,  or  during  his  residence  in  this  country*  On  the 
contrary,  it  seems  to  me,  that  it  may  have  been  the  intention  of  the 
legislature  to  preserve  the  memorial  ef  the  evidence  of  the  settle* 
ment  of  a  person  whose  life  is  exposed  to  more  than  ordinary  risk. 

I  think,  therefore,  that  we  are  bound  to  give  full  effect  to  the 
words  of  the  act  of  parliament,  and  consequently,  that  the  exami- 
nation of  the  pauper's  husband  ought  to  have  been  admitted 
in  evidence,  and  that  the  order  of  sesnons  ought,  therefore,  to 
be  quashed. 

Examination  of  the  said  John  Thompson.}  Rex  v.  Wykes,  T.  The  pauper 

I I  &  12  Geo.  2.  Andr.  2S8.   2  Bott,  643.   2  Nol.  P.  L.  181.  182.  himsdf  ougbt 
A  person  ought  to  be  summoned,  and  be  heard  before  he  be  re-  ^**dh^d!' 
moved ;  for  he  may  produce  a  certificate,  or  give  other  sufficient      *" 
security,  or  shew  cause  otherwise  why  he  ought  not  to  be  re* 

moved ;  especially  as  he  himself  perhaps,  by  the  removal,  is 
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likely  to.  be  the  greatest  sufferer :  and  therefore  natural  justice 
requires  that  he  be  not  condemned  unheard. 

But  in  the  case  of  Rex  v.  Bagtoorihy  E,  22  Geo.  3.  Cald,  179. 
2  BoUy  644.  2  NoL  P.  Z,.  181.  196.  Objection  was  taken  to  the 
form  of  the  order,  that  it  did  not  appear  to  have  been  made  upon 
proper  and  sufficient  evidence ;  that  it  was  made  only  upon  ex- 
amination of  the  premises ;  that  an  inquiry  generally  into  the 
subject  matter  is  not  enough ;  that  the  pauper  hinuelf  must 
be  examined ;  and  was  so  holden  in  Rex  v.  Wykes.  But  by  the 
Court :  It  cannot  be  necessary  in  all  cases  tliat  the  pauper 
should  be  examined.  In  that  of  an  infant  of  tender  years  it 
would  be  impossible*  There  is  no  such  general  rule.  The  case  in 
Qomberbachy  478.  is  in  point ;  in  that  case  Holt  C.  J.  says,  *^  If  it 
can  be,  'tis  fit  it  should  be  so,  but  not  absolutely  necessary."  See 
Rex  V.  Everdo7i,  post,  641.  where  Ld.  Ellenborough  speaks  to  the 
law  of  this  case  as  well  as  to  other  points  connected  with  it. 

Rex  V.  Jackson  and  another,  E.  27  Geo.  3.  1  T.  i2.653.  2  BUi, 
649.  2  NoL  P.  L.  183.  A  rule  was  obtained  to  shew  cause  why 
an  information  should  not  go  against  the  defendants,  justices  of 
the  borough  of  Kendal,  in  fVestmorland,  for  misbeliaviour  in  their 
office,  who  were  charged  with  having  committed  a  pauper  to 
prison,  whom  they  were  examining  relative  to  his  settlement,  for 
not  anstoering  a  partictdar  question  propounded  to  him;  under 
which  commitment  he  continued  in  prison  for  thirteen  days,  whidi 
it  was  contended  was  so  manifestly  illeeal  that  they  must  hft^e 
known  they  were  exceeding  their  autlionty,  and  therefore  that  it 
must  be  intended  that  they  acted  from  corrupt  motives.  But  it 
appearing  on  reading  the  affidavits  on  both  Bides,  that  ho  corrupt 
motives  were  to  be  imputed  to  the  defendants,  the  rule  was  dis- 
charged. —  And  Ashhurst  J.  said,  he  would  not  then  decide 
whether  magistrates  have  or  have  not  a  power  ^to  commit  a  pau- 
per for  refusing  to  answer  proper  questions  put  to  him  in  the 
course  of  his  examination.  They  certainly  have  a  right  to 
esuimine  a  pauper  touching  his  settlement ;  and  yet  that  would 
only  be  a  shadow  of  a  right,  unless  they  had  likewise  a  power  of 
enforcing  that  examination,  by  committing  the  pauper  for  refusing 
to  be  examined.  —  DuUer  J.  said,  with  regard  to  the  power  of 
commitment,  he  did  not  know  how  justices  were  to  act,  unless 
they  had  such  a  power.  This  commitment,  "  until  he  should 
answer,''  he  thought  right ;  and  though  the  pauper  continued  in 
prison  under  the  commitment  thirteen  days,  that  will  not  nuke 
the  case  stronger  against  the  defendants.  The  party  committed 
for  refusing  to  be  examined  is  to  clear  himself,  and  when  he  will 
answer  must  give  notice  to  the  magistrates,  lliis  is  like  the  case 
of  a  commitment  by  the  commissioners  of  a  bankrupt,  where  th« 
party  committed  must  send  word  when  he  will  submit  and  answer 
tlie  questions.    Rule  discharged. 

Bv  Stat.  59  Geo.  3.  c.  12.  %  28.  It  is  enacted,  that  it  shall  be  law- 
ful tor  any  justice  of  the  peace  to  take  in  writing  the  examinaboi 
on  oath  of  any  person  having  a  wife  or  child,  who  shall  be  a  pri* 
soner  in  any  gaol  or  house  of  correction,  or  in  the  custody  of  the 
keeper  of  any  such  gaol  or  house  of  correction,  or  who  shall  be 
in  the  custody  of  any  constable  or  other  peace  officer,  by  virtue 
of  any  warrant  of  commitment,  touching  the  place  of  his  or  her 
last  legal  settlement ;   and  such  examination  shall  be  signed  by 
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such  justice  taking  the  same,  and  shall  be  received  and  admitted 
in  evidence  as  to  such  settlement  before  any  justices,  for  the 
puqpose  of  any  order  of  removal,  so  long  only  as  the  person  so 
examined  shall  continue  a  prisoner.  -  * 

Do  adjudge  the  same  to  be  true.']  Suddlecomb  v,  Burtoash^  T.  The  justices  to 
13  fT.      2  Salk.  491.    2  BoU,  659.    2  Nol.  P.  L.  199.     Order  m«keanadju. 
quashed,  because  it  was  only  said  to  be  complained  by  the  offi-  <ucauoo. 
ccrs,  that  the  person  removed  was  likely  to  become  chargeable, 
but  not  adjudged  so  by  the  justices. 

Jlex  v.  fVestwoody  H.  4?  Geo.  I.  1  Slra.  73.  2  Botty  661.  2  Nol. 
P.  L.  201.  Order  quashed,  because  the  justices  only  say.  We 
order  him  to  be  removed  to  stich  a  place^  as  the  place  of  his  lust 
legal  settlement^  without  adjudging  that  to  be  the  place. 

Rex  V.  Minchin'Hamvtony  T.  3  &  4*  Geo.  2.  2  Sess.  Ca.  93. 
2  Nol.  P.  L.  200.  Oraer,  ''  Whereas  complaint  is  made  to  us, 
tliat  such  a  person  is  now  become  chargeable,  we  do  adjudge  that 
the  last  place  of  his  lawful  settlement  is  in  the  parish  ofMinchin* 
Hampton,*'  Objected,  that  here  is  no  adjudication  that  he  is  likely 
to  become  chargeable ;  and  quashed  for  this  reason. 

Siallinburgh  v.  Haxlay,  T.  4  Geo.  1.  1  Sess.  Ca.  131.  2  Bott^ 
G61.  2  Nol.  P.  L.  198.  "  On  examination  we  do  believe  the  same 
to  be  true."  Quashed ;  for  a  man  may  believe  a  thing  on  uncer- 
tain evidence. 

Q.  V.  Waltham  Magna^  E.  10  Ann.  Sett.  S;  Rem.  38. 
2  Botty  660.  *'  Whereas  such  a  person  is  likely  to  become 
chargeable,  as  we  are  credibly  informedy  these  are  therefore  to 
require  you  to  remove."  Quashed,  for  that  here  is  no  adjudica- 
tion that  he  is  likely  to  become  chargeable,  and  this  is  only  the 
belief  of  another. 

And  voe  do  liketoise  adjudge  that  the  laxvfid  settlement.^  Bury  v. 
Arundely  E.  9  W.  2  Salk.4f79.  2  Botty  658.  2  Nol.  P.  L.  201. 
*^  Whereas  complaint  hath  been  made  unto  us,  that  Jacob  Duckin, 
with  his  wife  and  children,  came  from  his  place  of  abode  and  last 
legal  settlement  in  Bury  to  Arundely  we  therefore  require  you  to 
remove :"  Naught ;  for  there  is  no  adjudication  of  the  justices 
which  was  his  last  legal  settlement,  but  only  a  complamt  that 
Bury  was,  which  doth  not  appear  whether  true  or  false. 

^bum  v.  Hartley- fVintlyy  T.  12  Ann.  1  Sess.  Ca.4f5.  2Bott^ 
661.  2  Nol.  P.  L.  201*  An  order  adjudges  that  a  man  was 
settled  at  such  a  place ;  and  therefore  they  remove  his  widow 
thither.  Quashed ;  for  that  here  was  no  adjudication  of  the 
widow's  settlement,  and  she  might  have  gained  a  settlement  after 
the  death  of  her  husbatfd. 

Rexr.  JVamhilly  7.  3  &  4  Geo.  2.  2  Sess.  Ca.  92.  2  Botty  662. 
2.  Nol.  P.  L.  203.  Adjudication  that  the  last  legal  place  of  the 
pauper  is  at  Warnhill  in  the  county  of  Berks.  Quashed ;  for 
that  is  DO  adjudication  of  the  settlement. 

Anon.  M.SW.2  Salky  473.  It  was  held,  that  legal  settlement 
and  last  legal  settlement  are  the  same  thing ;  because  by  every  new 
settlement  the  precedent  is  discharged. 

Q.  v.  St.  Mary  Otteryy  M.  12  Ann.  Sett.  Sf  Rem.  32. 
^  Botty  661.  2  Nol.  P.  L.  198.  201.     The  justices  in  their  order 
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^y,  that  the  poor  person  was  last  settled  there  according  to  thtir 
knoxvledge.  By  the  Court :  They  should  have  said,  he  was  last 
settled  mere ;  an  order  is  a  judgment,  and  must  be  certttn  and 
positive:  he  might  have  been  settled  elsewhere,  and  thfty  n<»t 
know  it.     Quashed. 

And  provide  for  ihtmr\  The  statute  directs,  that  the  place 
whither  they  are  sent  shall  receive  and  provide  for  them;  for 
which  reason  the  same  is  inserted  here  in  the  order ;  bat  it 
seemeth  that  when  the  removal  is  into  another  county,  those 
words  are  unnecessary,  because  ineffectual ;  for  that  the  justica 
in  one  county  cannot  take  order  for  the  relief  of  poor  penoos  in 
another  county. 

(i.)  £)f  {iu0{iattmtg  artiei:{(  of  mnojiial. 

Stat*  4*9  G,  3.  c.  124.  §  4.  enacts,  that  xohenever  U  shall  happen 
that  any  pauper  is  hy  agCy  iUnesSy  or  infirmiiif  unable  to  be  brought 
up  to  the  petti/  sessions  to  be  examined  as  to  his  or  her  settlement^  it 
shall  be  latvfidfor  any  one  magistrate  acting  for  the  district  \Bken 
such  pauper  shall  bcy  to  take  the  examination  of  the  said  pauper, 
and  to  report  the  same  to  any  other  magistrate  or  magistrates  acting 
for  the  said  district^  and  for  the  said  magistrates  upon  such  report 
to  adjudge  the  settlement  of  the  saidpaupery  and  make  andsuned 
the  order  of  removal^  as  folly  and  effectually  to  all  intents  anapur- 
poses  as  if  the  said  pauper  had  appeared  before  ttvo  magistrates* 

By  Stat,  35  Geo,  3.  c.  101 .  §  2.  After  reciting  that  poor  persons  art 
often  removed  or  passed  to  the  place  of  their  settlement  during  the 
time  of  their  sickness,  to  the  great  clanger  of  their  lives  ;  Jor  n- 
medy  tohereqf  it  is  enacted.  That  in  case  any  poor  perm 
shaU  from  henceforth  be  brought  before  any  justice  or  justices 
of  the  peaccy  for  the  purpose  of  being  removed  from  tie  place 
where  he  or  she  is  inhabiting  or  sojoumingf  by  virtue  of  okjj 
order  of  removal,  or  of  being  passed  by  virtue  of  any  ta- 
grant  pass,  and  it  shaU  appear  to  the  said  justice  or  justices  thai 
such  poor  person  is  unable  to  travel,  by  reason  of  sickness  or  other 
infirmity,  or  that  it  would  be  dangerousfor  him  or  her  sotodo,ihe 
justice  or  justices  making  such  oruer  of  removal^  or  granting  such 
vagrant  pass,  are  hereby  required  ana  authorised  to  suspend  we  ear 
cution  cfthe  same  until  they  are  satisfied  that  it  may  sqfidy  be  est- 
cuted,  without  danger  to  any  person  who  is  the  subject  thereof; 
which  suspension  of  and  subsequent  permission  to  execute  the  same^ 
shall  be  respectively  indorsed  on  the  said  order  of  removal  or  vegrasti 
pass,  and  signed  by  such  justice  or  justices  i  and  no  act  done  by  ss^ 
such  poor  person  continuing  to  reside  in  any  parish,  townMp  v 
place,  unaer  the  suspension  of  any  such  order,  shaU  be  effeds^ 
either  in  the  whole  or  in  part,  for  the  purpose  of  giving  him  or  her 
a  settlement  in  the  same  ;  and  the  charges  proved  upon  oath  to  have 
been  incurred  by  such  suspension  of  any  order  of  removal  may,  hy 
the  said  justices,  be  directed  to  be  paid  by  the  churchwardens  atd 
overseers  of  the  parish  or  place  to  which  such  poor  person  is  ordered 
to  be  removed,  in  case  any  removal  shaU  take  place,  or  in  cose  of  the 
death  of  such  poor  person  before  the  execution  of  such  order;  sndij 
the  churchwardens  or  overseers  of  the  parish,  toftvnship  orpkuey  i« 
which  the  order  of  removal  shqH  be  madcy  or  any  or  either^ 
them,  shall,  upon  the  removed  or  death  of  such  poor  person  ordered 
to  be  removed,  refuse  or  neglect  iopay  tlie  said  charges  within  tir» 

*5 
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^y  ^^  demand  thereof,  and  shtdLnoi  toithin  the  same  time  give  35  6. 3.  c*  loi. 
notice  ofappeed  as  is  hereinafter  mentioned^  it  shall  and  may  be  §•  ^• 
lawfiiiybr  one  Justice  of  the  peace,  by  warrant  under  his  hand  and 
seal,  to  cause  the  money  mentioned  in  such  order  to  be  levied  by  diS" 
tress  and  sale  of  the  goods  and  chattels  of  the  person  or  persons  so 
refusing  or  neglecting  payment  of  the  same,  and  also  such  costs  at' 
tending  the  same,  not  exceedingjorty  shillings^  as  such  justice  shall 
direct;  and  if  the  parish,  township  or  place,  to  which  the  removal 
of  such  poor  person  is  made,  or  was  ordered  to  be  made,  before  the 
death  of  such  person  as  aforesaid,  be  without  the  jurisdiction  of  the 
justice  of  the  peace  issuing  fhe  warrant,  then  such  warrant  shall  be 
transmitted  to  any  justice  of  the  peace  having  jurisdiction  within 
such  parish,  township  or  place  as  aforesaid,  who,  upon  receipt 
thereof,  is  hereby  authorised  and  required  to  indorse  the  same  for 
execution  :  provided  nevertheless,  that  if  the  sum  so  ordered  to  be  If  corts  exceed 
paid  on  account  of  such  costs  and  charges  exceed  the  sum  of  twenty  ^^'  S^i 
pounds,  the  party  or  parties  aggrieved  by  such  order  may  appeal  to  Se^arter-*  ** 
the  next  general  quarter  sessions  against  the  same,  as  they  may  do  sessions. 
against  an  order  for  the  removal  of  poor  persons  by  any  law  now  in 
being  ;  and  if  the  court  of  quarter  sessions  shall  be  of  opinion  that 
the  sum  so  awarded  be  more  than  of  right  ought  to  have  been  di* 
rectedto  be  paid,  such  court  may  and  is  hereby  directed  t^  strike 
out  the  sum  contained  in  the  saia  order,  and  insert  the  sum  which  in 
the  judgment  of  such  court  ought  to  be  paid ;  and  in  every  such 
case  the  said  court  of  Quarter  sessions  skaU  direct  that  the  said 
order  so  amended  shall  be  carried  into  execution  by  the  said  justices 
by  whom  the  order  was  originally  made,  or  either  of  them,  or  in  ease 
of  the  death  of  either  of  them,  by  such  other  justice  or  justices 
as  the  said  court  shall  direct :  provided  that  nothing  in  this  act  con*  Tliis  act  not  to 
iained  shall  extend  to  alter  or  abridge  the  power  of  justices  of  the  '^^^  *he  power 
peace  to  paxs  or  punish  vagrants  in  the  manner  and  under  the  cir^  "i"***c««  *? 
cumstances  set  forth  in  stat,  17  Geo,  2.  c.  B*  (except  so  far  as  re*  Smi^to  by 
gards  the  power  of  suspending  the  vagrant  pass,  in  the  mannee  and  n  g.  3.  &  5. 
for  the  causes  before  mentioned,)  except  as  to 

See  Stat.  49  Geo.  8.  c,  IS^.  post,  p.  642.  tuipenaton. 

Rex  y.  South  Lynn,  All  Saints^  M.  56  Geo.  S.^M.Sf  S.  354.  An  order  of 
Removal  of  E.  Smith,  widow,  and  her  children,  from  St.  Mar-  j^no^*!  ni«de 
garet*s  to  South  Lynn,  AU  Saints.  Order  confirmed  by  the  sesrions   S^^I?^^ 
subject,  &c  —  Case:    The  order  of  removal  was  founded  upon  mimuionofthe 
the  examination  of  the  pauper  taken  in  writing  before  one  of  the  pauper  taken  by 
said  justices,  and  reported  to  the  other,  pursuant  to  statute  one  of  then, 
49  Geo.  3.  c.  124.  §  4. ;  the  pauper  being  at  the  time  of  her  said  P^^*^ 
examination  sick  and  infirm,  and  unable  to  travel,  and  the  justices  *  124,  ^  4^ 
suspended  the  order  accordingly.    The  order  and  examination  need  not  state 
were  annexed  to  the  case.    And  the  question  made  at  the  ses*  the  special  dr- 
sions  was,  whethej  this  order  was  void,  inasmuch  as  it  omitted  to  ctimstances  of 
set  out  that  the  examination  was  taken  before  one  iustice  only,  t«k**g*l>eexar. 
and  was  reported  to  the  other  justice,  so  as  to  shew  the  particular  ™'°*  ^'    ^* 
jurisdiction  and  authority  of  the  justices  under  the  statute.  -— 
After  argument,  Ld.  Eltenborough  C.  J.  said,  The  justices  have 
no  jurisdiction  at  the  common  law,  but  only  what  is  given  to  them 
by  statute ;  and  the  argtunent  is  is  if  this  were  a  proceeding  con- 
trary to  the  common  law«  It  seems  to  me  ^mt  the  statute  in  question 
does  not  make  it  necessary  for  the  justices  to  state,  the  proceed* 
ings  had  under  it  hi,  thekr  order*— Xe  Blanc  J.    The  statute 
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enacts,  that  in  case  the  pauper  is  by  age,  or  other  infinnity,  un- 
able to  be  brousht  up  to  be  examined  as  to  his  settlement,  it 
shall  be  lawful  lor  one  magistrate  to  take  his  examination,  and 
report  it  to  another,  and  for  those  magistrates,  upon  such  report, 
to  adjuge  the  settlement ;  but  I  do  not  find  that  the  statute  makes 
any  alteration  in  thejbrm  of  the  order.  —  Per  Curiam*  Order  of 
sessions  confirmed. 

Shall  indorse  the  same,']  Rex  v.  Kunastony  M.  41  Geo.  3. 
1  East,  117.  2  Botty  680.  2  Nol  P.  L.  328.  A  rule  hafing 
been  obtained  to  shew  cause  why  a  mandamus  should  not  issue 
to  Mr.  Kynastony  a  magistrate  of  the  county  of  Essex,  command- 
ing him  to  back  the  warrant  of  distress  issued  by  the  magistrates 
for  the  borough  of  Colchester,  for  20/.  I6s.  Sd.  being  the  ex- 
pences  incurred  by  the  parish  of  Lexden  in  the  maintenance 
and  support  of  Z>.  Glover  and  Ann  his  &mily,  and  for  surgical 
assistance,  &c.  for  the  said  Z>.  G.  in  his  illness,  during  the  sus- 
pension of  an  order  for  removing  him  to  his  parish,  and  SOs.  for 
the  reasonable  charges  of  the  levy.  It  appeared  that  Glover  on 
the  1st  of  Afa^,  1799,  as  he  was  driving  a  waggon  on  the 
public  road  leading  through  Lexden,  had  the  misfortune  to 
break  both  his  legs,  and  was  immediately  taken  to  the  work- 
house there,  where  he  continued  till  the  Slst  of  Jtify.  Oa 
the  6th  of  May  two  justices  took  the  pauper's  examination, 
and  made  an  order  for  removing  him  and  his  wife,  who  was 
then  attending  him,  from  Lexden  to  Cosgeshall  in  Essex;  and 
at  the  same  time  the  magistrates  indorsed  an  order  of  re- 
moval, by  virtue  of  the  stat.  35  Geo*  3.  c.  101.  stating  that 
it  would  be  dangerous  to  remove  him  at  that  time ;  iukI  he 
continued  there  accordingly  till  the  31st  of  July,  when  the 
order  of  removal  was  by  their  permission  executect.  The  same 
magistrates  afterwards  made  an  order  on  the  parish  officers  of 
Great  Coggeshall  to  repay  the  parish  of  Lexden,  20/.  16i.  S</- 
for  expences  incurred  in  the  cure  and  maintenance  of  the 
pauper :  and  the  overseers  of  Great  Coggeshall  not  paying  thi» 
within  three  days  afler  demand,  nor  giving  notice  of  appeal, 
as  required  by  the  same  act,  the  magistrates  sranted  a  war- 
rant of  distress ;  but  Great  Coggeshall  being  without  the  juris- 
diction of  the  magistrates  granting  the  warrant,  the  parties 
applied  to  the  defendant,  who  was  an  acting  masistrate  within 
the  jurisdiction  of  Great  Coggeshall  to  indorse  the  warrant  of 
distress  for  execution,  whicnne  refused ;  whereup<m  the  pre- 
sent rule  was  obtained.  —  Lord  Kenyan  C.  J.  After  looking  into 
the  act  of  the  35  Geo.  3.  c.  101.,  said  it  was  impossible  to 
make  any  question  upon  this  part  of  it :  it  is  peremptory  ^^ 
the  magistrate  under  these  circumstances  to  mdorse  the  war- 
rant ;  he  has  nothing  to  do  with  the  propriety  of  making  the 
original  warrants :  he  acts  merely  ministerially ;  in  like  manoer 
as  justices  do  in  allowing  a  poor  rate,  whose  signatures  vt 
mere  matter  of  form.  The  justices  indeed  by  whom  the  ori- 
ginal order  and  warrant  were  issued  had  a  discretion  to  exer- 
cise upon  the  matter  submitted  to  them;  but  the  magistrate 
who  merely  indorses  the  warrant  of  another  under  this  act  '^ 
Aot  answerable  for  the  legality  of  it,  which  remains  st  the 
hazard  of  him  who  first  granted  it ;  here  also  the  order  beinf 
for  payment  of  above  20/.  might  have  been  appealed  agaiti^^t 
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by  the  parties,  who  were  dissatisfied  with  it,  and  then  the  merits  -^jveal  againsi 
of  the  question  might  have  been  discussed ;  but  the  court  cannot  '*«  <^  2^«» 
do  otherwise  at  present  than  make  the  rule  absolute.  onfer  o/ni^>«i- 

Rex  V.  Bradford^  M.  48  Geo.  3.     9  Etut,  97.     BoU,  Cant.  109.  of  impeal 
2  NoL  P.  L.  327.  388.  474.    An  order  was  made  on  the  7th  of  agaliS^  order 
Jtdy^  1807>  for  the  removal  of  Sarah   Spires^  a  pauper,  from  of  justices  for 
Bradford  to  Melksham  in   Wilts  >-  and  the  same  justices  at  the  pAyment  of  the 
same  time  made  another  order,  suspending  the  execution  of  the  ^hergw  above 
first,  by  reason  of  the  sickness  and  mfirmity  of  the  pauper,  pur-  ^sumnsion  ** 
suant  to  the   35  Geo.  3.  c.  101.  §  2. ;  and  on  the  16th  of  S^  '     ' 

tember  following  they  made  a  third  order,  directing  the  first  order 
to  be  executed,  and  the  sum  of  41/.  14s.  9d.  expencet  which  had 
been  incurred  by  tlie  suspension  of  it,  to  be  paid  by  Melksham 
to  Bradford.    On  the  17tn  of  September  the  pauper  was  carried 
to  Melksham  ;  and  a  motion  was  made  at  the  Michaelmas  sessions 
following,  to  enter  and  adjourn  an  appeal  against  the  last  order 
for  the  payment  of  the  expences  incurred  by  the  suspension  of 
the  order  of  removal,  under  the  before-mentioned  statute,  which 
was  agreed  to  by  the  Court ;  but  they  stated  these  facts  specially, 
and  reserved  the  question  for  the  opinion  of  the  Court  of  K.  B. 
whether  by  the  35  Geo.  3.  c.  101.  §  2.  any  appeal  were  allowed 
to  the  quarter  sessions,  the  appellants  not  having  given  notice  of 
appeal  toithin  three  days  after  the  removal  of  tne  pauper  to  the 
respondent  parish,  as  mentioned  in  that  clause  ox  the  act;  or 
whether  the  appellants  were  not  concluded  by  their  neglecting 
to  give  such  notice  from  afterwards  entering  and  prosecuting 
their  appeal :  the   Court  stopped  the  counsel  who  was  to  have 
argued  in   support  of  the  jurisdiction:    the   other  side   relied 
upon   the  prior   words  of  the  clause,   which  directs    that  in 
case  the  parish  officers  to  whom  an  order  of  removal  has  been 
directed;  which  had  been  suspended,  and  certain  charges   in- 
curred in  consequence   of  such  suspension,    '<  shall  upon  the 
removal  or  death  of  such  poor  person  ordered  to  be  removed, 
refuse  or    neglect   to   pay  the   said  charges  toithin  three  days 
after  demand   thereof,  and  shall  not  mthin  the  same  time  give 
notice  of  appeal  as  is  hereinafter  mentioned  ;*'  it  shall  be  lawful 
for  a  justice   of  the  peace  to  grant  a  warrant  of  distress  to 
levy  the  charges  and  costs.    It  is  true  tliat  the  clause  goes  on  to 
say,  that  if  the  charges  and  costs  exceed  20/.  the  parties  ag- 
grieved by  such  order,  ^*  may  appeal  to  the  next  sessions  against 
the  same,  as  ihey  may  do  against  an  order  for  the  removal  of 
poor   persons^^   any  law  noxo   in  being;**  but  it  was  not  in- 
tended that  the  appeal  should  be  made  after  the  charges  had 
been  actually  levied,  when  it  before  required  notice  of  appeal 
as   thereinafter  mentioned^   to  be  given  within  three  days  after 
the  tlemand  made;  but  the  subsequent  general  words  must  be 
construed  with  reference  to  the  prior  restriction  as  to  the  time  of 
giving  notice  of  appeal :  and  it  must  be  understood  as  direct- 
ing, that  if  notice  of  appeal  be  given  within  the  three  days  after 
the   demand,   and  the  sum   exceed   20/.,  then  the  parties  ag- 
grieved  may  appeal   against  it,   as  they  mi^ht  do  against  an 
order  of  removal.      The  clause  goes  on  to  direct,   that  if  the 
sessions  on  the  appeal,  be  of  opinion  that  a  less  charge  ought 
to  have  been  paid,  they  ave  to  amend  the  order,  and  direct 
that  the  amended    order  shall  be  carried    into    execution  byj 
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Of  the  time  far  &c.  This  again  shews  that  the  legidature  did  not  contem' 
appeal  againtt  plate  that  there  was  to  be  any  appeal  after  the  origuul 
an  order  fir  order  had  been  already  executed,  and  the  larger  sum  levi^  by 
cos^  ofsuspeti-    ^jjg^yggg  f^j^  want  of  the  notice  of  appeal  within  three  days  after 

the  demand*  ^  But  Lord  EUenborough  C.  J.  held  the  meaniDg  to 
be  clearly  this ;  if  the  party  aggrieved  by  the  order,  and  intend- 
ing to  appeal  against  the  amount  of  the  charges,  will  dre  notice 
of  the  appeal  within  three  days  after  demand  xnade,  he  shall  be 
relieved  troui  the  inconvenience  of  a  distress:  but  though  he 
neglect  to  do  so,  he  only  subjects  himself  to  that  inconvenience; 
for  his  right  of  appeal,  which  is  afterwards  given,  is  not  thereby 
taken  away ;  and  if  he  afterwards  think  proper  to  appeal  within 
the  time  appointed  by  law  for  appeals  asainst  orders  of  remoral, 
he  is  expressly  empowered  to  do  so.  Order  of  sessions  confirmei 
Appeal  in  case        Rex  V.  St.  Mary4e'B(mei  Middlesex^  M.  51  Geo.  S.     13  Ea^* 
of  pauper's  ,      51,    Bott^  CofiL  4.    2  NoL  P.  L,  887.    An  order  was  made  by 
death  before       ^^^  justices,   dated    8  Juh  1809,    for  the  removal  of  Jama 
^nstTdw       ffarlotii)  from  HUchin  in  HeHfordshire  to  St.  Mary^e-Ewt  in 
for  costs  under    Middlesex  ;  the  execution  of  which  order  was  at  the  same  time 
201.  suspended  by  reason  of  the  sickness  of  the  pauper,  pursuant  to 

Stat.  S5  Geo.  8.  c.  101.  By  another  order  of  the  18th  of  Septm- 
her  following,  the  same  justices,  recitine  that  the  said  J.  H.  was 
then  dead  of  the  sickness  under  which  he  lately  laboured,  and 
that  it  had  been  proved  on  oath  before  them  that  the  reasonable 
charges  incurred  by  the  suspension  of  the .  order  of  renwnl 
amounted  to  5/.  2^ .  Scf.,  directed  those  charges  to  be  paid  <m  d^ 
mand,  in  pursuance  of  the  statute,  by  the  parish  officers  of  St» 
Marv'le^Bone  to  the  parish  officers  of  Hitchin.  The  parish  of 
St.  M.  thereupon  appealed  to  the  sessions,  as  well  against  the  or- 
der of  removal  as  against  the  order  for  the  payment  of  the  charges: 
The  sessions  dismissed  both  appeals,  and  set  forth  the  special  mat- 
ter in  a  case,  in  which  it  was  also  stated,  diat  neither  of  the  ordeis 
of  removal  or  suspension  thereof  were  served  on  the  parish  oiBcen 
of  St.  M.  until  after  the  death  of  the  pauper,  which  happened  be- 
tween the  8d  and  1 1th  of  July  1809 :  after  which  time  the  parish 
officers  of  St.  M.  were  served  with  the  above-mentioned  orders,  and 
the  51. 2s.  Sd.  was  demanded  of  them ;  at  which  time  they  gave  do* 
tice  of  appeal  to  the  parish  officers  of  H.  against  the  oitler  of  r^ 
^  moval  of  8  Jtdy  1809,  **  which  said  order  was  suspended  on  the  day 
of  the  date  thereof;"  and  also  against  the  order  of  adjudicatioo, 
dated  18  September  1809,  Ac.  for  the  payment  of  6l.2s.Sd.fv 
the  charges  incurred  by  the  suspension  of  the  said  order  of  re* 
moval,  dated  11  Dec.  1809.  Tbe  respondents  offered  no  evidence 
that  the  pauper  was  settled  in  the  parish  of  St.  M.>  but  conCended 
that  no  appeal  could  lie  to  the  sessions  against  the  said  order  of 
removal  touching  the  settlement,  inasmuch  as  the  same  had 
never  been  executed:  and  that  there  can  be  no  execution  of  as 
order  of  removal,  but  by  delivering  the  pauper  to  the  officers  of 
the  parish  to  which  he  is  to  be  removed,  until  wiuA  time  die 
parish  to  which  he  is  to  be  sent  is  not  aggrieved,  and  nod 
aggrieved  (under  all  the  antecedent  subsisting  laws  relating  to 
the  settlements  of  the  poor)  no  right  or  power  of  appeal  on 
arise,  and  of  course  the  sessions  can  have  no  appellate  jondic* 
tion.  that  the  order  for  the  payment  of  the  St  2r.  8rf-,  the  ad- 
judged costs  and  charges  after  the  suspoiision  of  the  order  of  re- 
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-movalf  was  not  served  till  after  the  death  of  the  pauper ;  and  as  frhnker  a  pau- 
the  sum  is  less  than  20/^  by  stat.  S5  Geo.  S.  c.  101.  no  appeal  is  P^  ^^  ^ 

fiven  to  the  sessions,  and  that  Court  has  no  authority  to  review,  re-  ^"^^^  ^^ 
uce,  or  alter  the  sums  so  adjudged  to  be  paid  by  the  two  justices,  ^i^fnmm. 
That  the  appellants  contended  that  they  were  not  ousted  of  their  mom.  ^ 
right  to  appeal,  but  that  the  respondents  were  bound  to  proi^e  that 
the  pauper  was  settled  in  St.  M.,  that  order  having  been  appealed 
against;  and  that  the  order  for  the  payment  of  expences  was 
not  conclusive  for  the  purpose  of  establishing  the  settlement 
of  the  pauper ;  as  the  effect  of  ^  that  order  would  be  to  oust 
:the  parish  to  whom  the  pauper  was  removed  of  their  right  of 
appeal,  and  to  fix  them  with  the  payment  of  expences  for  a 
pauper  who  might  not  be  legally  settled  with  them,  which  was 
aever  intended  by  the  statute.  —  And  in  the  Court  of  K.  B.  these 
arguments  were  re-urged  in  support  of  the  orders  of  sessions,  -r- 
Ld.  EUenborough  C.  J.  The  appeal  is  bv  the  S  IV.  Sf  M.  c.  11. 
§  9.  given  to  the  party  aggrieved  by  the  determination  of  the 
justices  respecting  the  settlement  of  the  pauper ;  then,  though  the 
grievance  grow  by  a  subsequent  statute,  the  party  ii  still  aggrieved 
by  the  order  of  removal.  Before  the  SB  Geo.  S.  there  was  no 
grievance  to  the  parish  to  which  the  order  of  removal  was  made 
until  it  was  executed :  but  that  statute  attaches  a  contingent  con- 
sequence to  the  order  itself  in  this  case,  which,  coupled  as  it  is 
wiui  the  order  for  pavment  of  costs,  makes  it  a  griexwnce,  though 
she  pauper  died  ben>re  any  removal  in  fact  took  place.  Then 
.the  appeal  against  the  order  for  costs  is  not  against  the  quantum, 
but  against  the  liability  of  the  parish  to  pay  any  costs  at  all  in 
this  case ;  taking  it  as  a  consequence  of  the  order  of  removal  ap^ 
pealed  against.    Order  of  sessions  quashed. 

Rex  v.  Everdon,  M.  48 Geo. S.     9  East,  101.    BoU,  Cont. 111.  Ift  thetimedr 
2  Nol.  P.L.  216.     On  the  .19th  of  Januar^y  1805,  an  order  was  ^«S  •«  «^- 
made  to  remove  a  pauper  from  Everdon  to  Wappenham  ;  at  the  fh|^  ^iudw- be ' 
•same  time  an  wder  of  suspension  was  made  pursuant  to  the  too  ill  to  be 
S5  Geo.S.  c.\0\.%2.  Bv  a  subsequent  order  of  3d  December^  removed,  and 
1806,  reciting  the  death  of  the  pauper,  and  that  20/.  8«.  6^.  ex^  «n  order  of  sus- 
.pence  had  been  incurred  by  the  suspension,  the  same  magistrates  pension  be 
directed  the  parish  officers  of  Wappenham  to  pay  that  sum*  to  Jl^^'j^  not^" 
Everdon  on  demand.   Against  this    last   order  an  appeal  was  necesurjifbe 
lodged  at  the  ensuing  sessions,  and  the  order  quashed,  subject  'to  be  ill,  and  vitSf, 
the  opinion  of  the  court  upon  a  case,  stating,  that  the  order  of  to  moye. 
removal  was  made  upon  tne  examination  of  Uie  pauper's  father 
only,  who  swore  that  the  pauper  Jrom  excessive  infirmity  and 
sickness  vms  unable  to  be  brought  before  the  justices  who  made  the 
original  order  /or  examination^  and  that  we  said  justices  at  the 
same  tine  made  the  order  for  suspension.    The  pauper  died 
without  hating  been  removed,  and  she  had  never  been  before  the 
justices  at.anjr  time  upon  the  matter,  nor  been  examined  by  them 
when  they  inade  the  order  of  suspension.    The  sessions  were  of 
opinion  that  the  justices  had  not  power  to  grant  the  order  of 
suspension  without  baring  the  pauper  before  them  to  be  exa- 
mined, or  without  the  justices  and  overseers  risiting  the  pauper, 
.and  therefore  quashed  the  order  for  payment  of  money.  —  In 
support  of  the  order  of  sessions  It  was  argued,  that  the  clause  in 
question  was. expressly  confined  to  cases  where  the  pauper  was 
^brought  before  .the  justices  for  the  purpose  of  being  lempv^ 
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Whether  a  pdw  On  the  Other  side  il  was  urged,  that  this  was  a  remedial  law,  and 
])er  must  be  pre-  ^ould  be  entirely  frustrated  by  a  literal  construction  of  iu 
m^c^T^ofa  words ;  and  several  instances  were  cited,  in  which  a  departure 
.m-der^o/suJpen''  fr^™  ^^®  letter  of  the  act  was  allowed  in  aid  of  its  spirit. — Lord 
sion.  EUenborough  C.J.  construed  the  words,  '^  in  case  an3r  poor  per- 

son shall  from  henceforth  be  brought  before  any  justice  or  jus- 
tices of  the  peace  for  thp  purpose  of  being  removed ;"  to  mean, 
in  case  a  question  concerning  the  removal  of  any  poor  person  lAoli 
be  brought  before  the  justices  of  thepeace^Jbr  the  purpose  of  kit 
removal^  ^c-  And  he  said  that  the  language  of  the  act  adverted 
to  the  case  which  most  generally  happens,  where  the  pauper  is 
brought  before  the  magistrate  to  be  examined  as  to  his  settle- 
ment ;  but  that  it  appeared  from  the  case  of  Rex  v.  Bagwnik 
(ante,  634.)  that  it  was  not  necessary  in  all  cases,  though  if  it  can 
be  it  is  fit  it  should  be  so,  but  not  absolutely  necessary.  And 
that  all  that  the.  act  meant  was,  not  that  where  any. person  was 
brought  personally,  but  where  his  case  was  brought  judicially 
before  the  magistrates,  for  the  purpose  of  his  removal,  that  thej 
should  have  power  to  suspend  the  execution  of  the  order  of  re- 
moval, if  it  appeared  to  them  by  due. examination  of  the  facts, 
that  from  sickness  or  infirmity  of  the  party  the  removal  could  not 
then  safely  be  made.  And  he  added,  that  in  thus  straining  the 
words  of  the  act,  he  did  not  go  further  than  was  done  in  Antonif 
Ante,  265.         v.  Cardigan,  where  the  description  of  a  person,  not  having  an^ 

child,  was  construed  to  mean  not  having  any  child  which  could  Ik 
a  burthen  to  the  parish  where  the  father  was  hired  and  served. 
The  other  judges  ajnreed,  and  the  order  of  sessions  quashed. 

See  the  case  of  Rex  ▼•  St,  James\  in  Bury  St,  Edmwuds, 

(ante,  p.  612.) 

49  G.  3.  c.  124.      By  Stat.  4:9  Geo,  3.  c.  124.  reciting,  that  whereas  by  stat.  35  Gra  S. 

St.  35  G.  3.        c.  101.  it  IS  amongst  other  things  enacted,  that  in  case  say 

^  ^t^'  P^^^  person  shall  be  brought  before  any  justice  or  justices  of  the 

peace  for  the  purpose  of  being  removed  firom  the  place  where 
he  or  she  is  inhabiting  or  sojourning,  by  virtue  of  any  order  of 
removal,  or  of  being  passed  by  virtue  of  any  vagrant  pass,  and 
it  shall  appear  to  the  said  justice  or  justices  that  such  poor  per- 
son is  unable  to  travel  by  reason  of  sickness  or  other  infirmitj,  oc 
that  it  would  be  dangerous  for  him  or  her  so  to  do,  the  justice  or 
justices  making  such  order  of  removal  or  granting  such  vagrant 
pass,  are  required  and  authorised  to  suspend  the  execution  ^  the 
same  until  they  are  satisfied  that  it  may  safely  be  executed  with- 
out danger  to  any  person  who  is  the  subject  thereof,  and  that 
the  charges  proved  upon  oath  to  have  been  incurred  by  such 
suspension  of  any  order  of  removal,  may  by  the  said  justices  be 
directed  to  be  paid  by  the  churchwardens  and  overseers  of  the 
parish  or  place  to  which  such  poor  person  is  ordered  to  be  it- 
moved,  in  case  any  removal  shall  take  place,  or  in  oaae  of  the 
death  of  such  poor  person  b^re  the  execution  of  such  order: 
and  by  the  same  act  it  is  further  enacted,  that  in  case  of  aa  ap* 
peal  against  any  order  for  the  payment  of  such  charges,  if  the 
court  of  quarter  sessions  shaU  be  of  opinion  that  toe  sua  ss 
awarded  be  more  than  of  right  ought  to  hains  been  directed  to 
be  paid,  such  court  may  and  is  thereby  directed  to  strike  oat  the 
«um  contained  in  the  said  order,  and  insert  the  sum  which  in  the 
judgment  of  such  court  ou^t  .to  be  paid ;  and  in  .evory  aucb  case 
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the  court  of  quarter  sessions  shall  direct  that  the  said  order  so  49  q,  j^  ^^  124. 
Bmended  shall  be  carried  into  execution  by  the  said  justices  by  Siapetuhng  or^ 
whom  the  order  was  originally  made,  or  either  of  them,  or  in  dersofr^movaU 
case  of  the  death  of  either  of  them,  by  such  other  justice  or 
justices  as  the  Court  shall  direct :  And  whereas  it  is  expedient 
that  the  power  of  putting  an  end  to  the  suspensions  of  any  such 
order  of  remor^  or  pass,  and  of  executing  the  several  or  other 
authorities  aforesaid,  should  not  be  confined  to  the  order  of  the 
justice  or  justices  making  such  order  or  pass:"  it  is  enacted,  .     .. 
thatf  in  all  cases  whevever  the  execution  of  any  order  of  removal  ^^^  ^y  ^^^^ 
or  of  any  vagrant-pass  shall  be  hereafter  suspended  by  virtue  of  the  of  remoral  or 
said  recited  actf  it  shall  be  lamfvljbr  any  other  justice  or  justices  ▼agrsnt-pass 
of  the  peace  qfthe  county  or  other  jurisdiction  •within  vohich  such  re*  ■'**4^  ■'"' 
moval  or  pass  shall  be  madcy  to  direct  and  order  that  the  sameshaU  ^    •  ^^   # 
be  executed f  and  to  direct  the  charges  to  be  incurred  as  aforesaid  to  ^^  county  or 
be  paidy  and  to  carry  into  execution  any  such  amended  orders  as  place  where 
qforesaidf  as  Jully  and  effectually  to  all  intents  and  purposes  as  such  removal 
the  said  respective  pouters  and  authorities  can  or  may  be  executed  ^  P*"  **'*^^  ^ 
by  the  said  justices  who  shall  make  any  such  order  ofremoval^  or  J^^e*same*to 
by  the  justice  who  shall  grant  any  such  pass  as  aforesaid*  be  executed,  &c. 

§  2*  Enacts,  that  when  the  execution  of  any  such  order  of  remo*  How  the  time  of 
val  shall  be  suspended,  the  time  of  appealing  against  such  order  appealing  diaU 
shall  be  computed  according  to  the  rules  which  govern  other  like  be  computed. 
cases  Jrom  the  time  of  serving  such  order,  and  not  from  the  time  <^ 
making  such  removal  under  and  by  virtue  of  the  same. 

§  S.  And,  in  order  to  avoid  any  pretence  for  forcibly  sepa-  Order  of  re- 
ratine  husband  and  wife,  or  other  persons  nearly  connected  with  moval  suspend- 
er r^ated  to  each  other,  and  who  are  living  together  as  one  ed  in  case  of 
family  at  the  time  of  any  order  of  removal  m^e  or  vaj[rant-pass  "|<^"®»'  ^^y 
granted,  during  the  dangerous  sickness  or  other  infirmity  of  any  oUier  p«sons^ 
one  or  more  of  such  fiunily,  on  whose  account  the  execution  m  named  in  the 
such  order  of  removal  or  vagranti*pas8  is  su^ended;  it  is  further  order  to  prevent 
enacted  and  declared.  That  where  any  order  of  removal  or  va»  t^®  separation 
grant'pass  shall  be  napended  by  virtue  of  this  or  qfthe  said  recited  ^  *  family. 
act,  on  account  <^  the  dangerous  sickness  or  other  infirmity  of  any 
person  or  persons  thereby  directed  to  be  removed  or  passed,  the  exe-^ 
cution  of  such  order  of  removal  or  vagrant^pass  snail  also  be  sus* 
pended  Jbr  the  same  period  with  respect  to  every  other  person 
named  therein,  who  was  actuaily  of  the  same  household  or  mmUy 
of  such  sick  or  infirm  person  or  persons  at  the  time  of  such  order 
of  removal  made  or  vagrant'pass  granted. 

The  Form   of  Suspension  of  an  Order  of  Removal,  to  be 
indorsed  on  the  back  thereof,  may  be  thus : 

TfffHEREAS  it  doth  appear  unto  usJ.F.S^K.F.  the  justices 

within  named,  that  A,  ?•  the  pauper  within  ordered  to  be  re- 

m(med,  is  at  present  unable  to  travel  by  reason  of  sickness  and  in* 

Jtrmiiy  [or,  that  it  would  be  dangerous  for  him  so  to  do,  as  the 

case  may  be]  :  We  do  therefore  fureby  suspend  the  execution  qfthe 

within  order  of  removal,  until  it  shall  be  made  appear  unto  us,  that 

the  same  may  safdy  be  executed  withaut  danger.     Given  under  our 

hands  the  ■'  day  of-     ■  J*  P» 

K.  B. 

T  T   2 
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JUmowng  an  Form  of  a  subsequent  Permission  to  execute  such  Order  of 
jll^jjjj^*^  Removal,  to  be  indorsed  thereon  :  And  Order  for  Payment 

of  the  Expences  incurred  by  such  Suspension. 

IJTHEREAS  it  is  novo  made  appear  unto  mu,  J.  P.  4"  K.P.  <A« 
justices  aforesaid,  and  we  are  fuUy  satisfied^  that  the  xtilhin 
order  of  removal  jnay  he  executed  without  danger:  We  do  therefore 
fiereby  order  the  same  to  be  forthwith  put  in  execution  according* 
And  whereas  it  is  duly  proved  to  us  upon  oath  [if  such  pauper  die, 
say,  that  the  said  A.  P.  the  pauper  above  ntentioned  m  dead^  and] 
that  the  sum  qf—^  hath  been  necessarily  incurred  by  the  suspentum 
t>fihe  within  order  of  removal;  IVe  do  therefore  order  and  dtrect  the 

'Churchwardens  or  overseers  of  the  poor  of  the  parish  of to 

which  parish  the  said  A.  P.  [was,  if  the  pauper  be  dead]  is  ordered 
to  be  removed,  to  pay  the  said  sum  of  to  A.  O.  upon  de- 

mand.     Given  under  our  hands  the day  of  J.  P« 

^  "^  K.P. 

t)j^eroirre.  Rex  V.  The  Jnhab.  of  Englefield,     H.  51  Geo.  S-  18  JS«*,S17. 

tnoTal  luspend-  Bott,  Cont.  112.  2  Nol.  P.  L.  218.   Two  justices  made  an  order, 

^f  thehH^nd't  ^^^  ***®  ^^®^  ^^^^  ^^^  ^^^  ^^^  removal  of  Joseph  Timm, 
sicknett  who  Elizabeth  his  wife,  and  their  two  infant  children,  by  name,  from 
afUsrwards  Enelefield  in  the  county  of  Berks,  to  Cassington  in  Oxfordskirt; 

dies,  and  Uie  and  by  another  order  of  the  same  date  reciting  that  the  said 
wife  and  chiN  Joseph  Timms  was  then  unable  to  travel  by  reason  of  sickness  and 
witholIIttoWn  '»fi™*^y  ^^  body>  they  suspended  (by  virtue  of  the  staU  S5  Geo.  S. 
off  the  luspe^  ^'  ^^1*  i  2*)  ^he  execution  of  the  first  order  as  to  Joseph  Timm, 
•ttofl.  until  it  should  be  made  appear  to  them  that  he  was  sufficiently 

recovered  from  his  illness  to  be  removed  without  danger ;  and 
afterwards  they  made  a  third  order,  dated  17th  March  1810,  bj 
which,  after  stating  that  it  had  been  proved  on  oath  before  them  thik 
Joseph  Timms,  named  in  the  order  of  removal  first  mentioned,  died 
on  the  7th  instant,  and  that  the  reasonable  charges  incurred  br 
^the  suspension  of  the  said  order  of  removal  amounted  to  41/.  is.  w« 
•they  directed  the  parish  officer  of  Cassington,  to  which  the  aid 
pauper  was  to  have  been  removed,  to  pay  those  charges  to  the 
parish  officers  of  Englefield,  After  the  death  of  Joseph  Timms, 
his  wife  and  children  were  removed,  under  the  first  mentioned 
'  order,  from  Englefield  to  Cassington  ;  and  on  appeal  by  the  latter 
parish  against  such  order,  and  also  the  order  for  the  payment  of 
the  charges,  all  the  three  orders  above  mentioned  were  quaked 
as  insufficient,  inasmuch  as  the  order  suspending  the  order  of 
removal  had  not  been  itself  taken  off  by  an  order  of  magistrates 
on  the  death  of  Joseph  Timms ;  subject  to  the  opinion  of  the  court 
on  these  facts.  A  difficulty  occurred  upon  the  opening  of  the 
-case  which  the  Court  thought  could  not  be  got  over,  upon  what 
ground  the  sessions  could  quash  these  orders  which  upon  the  face 
of  them  were  all  good,  when  the  real  objection  to  t)^  removal  of 
Che  wife  and  two  children,  if  any,  was  the  want  of  another  order 
of  magistrates  taking  off  the  suspension  of  the  original  order  of 
removal.  -The  respondents*  counsel  indeed  suggested  that  the 
«death  of  the  husband  operated  as  a  natural  deam  to  Uie  order  of 
•uffpension,  but  the  Court  did  not  decide  the  case  on  that  gronad, 
-4inclit  JtrsA  observed,  e  contrh,  that  the  terms  of  the  order  of  »«•• 
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I>enftion  did  not  apply  to  the  case  of  death,  bat  it  was  to  operate 
till  the  sick  person  could  be  safely  removed.  For  the  other  rea- 
son, however,  the  Court  quashed  the  order  of  sessions,  and  Le 
Blanc  J.  referred  to  the  precedent  of  a  permission  to  remove  after 
an  order  of  suspension  given  in  the  new  edition  of  Bum's  Justice^ 
as  being  best  adapted  to  such  a  case. 

^  much  concerning  the  usual  form  of  an  order  of  removal :  Of  filing  ordem 
and  after  such  order  and  adjudication  is  made,  that  the  same  ofrerooralat 
may  appear  upon  record  afterwards,  in  order  to  charge  the  **>««««on»i 
parish,  it  was  said  by  Holt  Ch.  J.  (1  Salk.  406.)  that  the  most  ^^X' 
regular  way  for  the  justices  to  proceed  is  to  make  a  record  of  whole  prooeed- 
the  complaint  and  adjudication,  and  upon  that  to  make  a  war-  ings. 
rant  to  the  churchwardens  and  overseers  to  convey  the  persons 
to  the  parish  to  which  they  ought  to  be  sent,  and  deliver  in  the 
record  by  their  own  hands  into  Court  the  next  sessions,  to 
be  kept  there  amongst  the  records,  to  charge  the  parish.  But 
how  such  record  shall  charge  the  parish  is  not  perhaps  Very  evi«* 
dent ;  unless  it  shall  appear  likewise,  that  a  removal  was  made  in 
pursuance  of  such  order';  otherwise,  how  shall  the  parish  be  charged 
by  an  order  which  possibly  they  knew  nothing  of,  and  consequently 
could  have  no  opportunity  to  appeal  against?  It  is  usual, 
in  some  places,  for  the  overseers  who  made  the  removal,  to  bring 
the  origmal  order  to  the  next  sessions,  and  there  make  oatln 
that  they  removed  the  party  in  pursuance  of  such  order,  and  if 
then  there  appeared  to  be  no  appeal  against  it,  the  order  is  con- 
firmed by  the  court,  and  filed  amongst  the  records.  And 
akhough  such  confirmation  is  merely  void,  because  the  sessions 
have  no  jurisdiction  therein,  unless  in  the  case  of  i^peal,  which 
here  is  not ;  yet  such  confirmation  is  also  superfluous  and  need- 
less, for  the  order  not  appealed  against  is  final  without  more« 
And  as  such  order  is  a  record  of  itself,  and  contains  in  it  the 
adjudication  of  the  justices,  it  seemeth,  that  the  Court  may  re- 
cord thereupon  likewise,  that  no  appeal  was  made,  for  in  that 
case  they  are  the  proper  judges,  whether  an  appeal  was  made  or 
not.  But  still  it  seemeth,  that  unless  it  be  upon  appeal,  they 
have  no  power  to  inquire  concerning  the  removal,  fi»r  that  as  to- 
them  is  extrajudicial :  but  the  justices  who  made  the  order,  have 
a  right  to  see  it  executed ;  and  therefore  they  may  inquire  upo» 
oath,  whether  the  removal  was  duly  made ;  imd  if  it  was,  they 
may  record  the  whole.  Which  record  of  the  whole  proceedings, 
being  delivered  in  at  the  next  sessions,  and  the  Court  thereupon 
recording  likewise,  that  no  appeal  was  made,  in  such  case  per^ 
haps  the  parish  may  be  concluded.  And  the  form  thereof  may 
be  thus: 

W    tm  rl    d   Ti^  ^  remembered^  thai  on  the  nineteenth  day  qf 
es     o  an  •         January,  in  the  thirty-second  year  of  the  reign 
of  our  lord  George  the  second^  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  kinSf  defender  of  the  Jaithy  at  Midaleton  in 
the  county  aforesaid^   Roger  Thirbeck,  overseer  o^  the  poor  qf 
the  toumsnip  o/'Middleton  aforesaid  in  the  county  q/oresaia,  cometh 
before  usy  Jonn  Moore  esquire^  and  Richard  Bum  derk^  two  of 
the  justices  of  our  said  lord  the  king  assigned  to  keep  the  peace  of 
our  said  lord  the  king  within  the  said  county,  and  also  to  heat 
mnd  determine  divers  JelonieSf  trespasses,  and  other  mi^demeanon^ 
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in  the  said  county  committed^  and  of  ih€  quomin,  and  comp&itiietA 
to  us  the  said  justices,  and  giveth  us  to  understand  ana  be  in- 
formedy  that  Solomon  Caradice,  wn  of  Alice  Caradice,  og^nf  ntftr 
years y  hath  come  to  inhabit  and  doth  inhabit  in  the  saul  icon- 
Mpof  Middleton  in  the  county  aforesaid^  and  is  become  duifp- 
able  to  the  said  totxmshiv,  and  that  the  said  Solomon  Canulice, 
hath  not  gained  any  legal  settlement  toithin  the  said  township^  nor 
hath  produced  any  certificate  owning  him  the  said  Solomon  Can- 
dice  to  be  settled  elsewhere;  and  thereupon  he  the  said  Roger 
lliirbeck  prayeth  our  warrant  to  remove  and  convey  the  said 
Solomon  Cfaradice  to  the  parish  or  place  where  he  the  said  Solo- 
mon Caradice  was  last  legally  settled. 

And  on  the  said  nineteenth  day  £/*  January  in  the  year  aforesaid, 
at  Middleton  aforesaid^  in  the  county  aforesaid^  Margaret  Can- 
dice,  grandmother  of  the  said  Solomon  Caradice,  cometh  before 
us  the  justices  aforesaid^  and  upon  her  oath  on  the  holy  gospd  io 
her  then  and  there  by  us  the  justices  aforesaid  admintsierea,  dt- 
poseth  and  sweareth,  that  she  the  said  Margaret  Caradice  had 
a  daughter  whose  name  was  Alice  Caradice,  which  Alice  Caradice 
ivas  never  marriedy  and  is  noto  deady  and  that  she  the  said  Alice 
Caradice  did  bear  the  said  Solomon  her  son^  at  the  parish  of 
Beetham  in  the  county  aforesaid^  and  that  the  said  Solomon  hath 
been  carried  or  ^one  about  the  country  ever  since  in  a  state  of 
vagrancy^  that  u  to  sauy  wandering  and  beggings  and  doth  Wk 
inhabit  in  the  said  township  of  Middleton  tot^A  Wuliam  Caradice, 
grandfather  of  him  the  satd  Solomon. 

Whereupon^  and  on  due  consideration  had  o^  the  premises,  w 
the  justices  aforesaid,  on  the  said  nineteenth  day  of  Januarj 
in  the  year  qforesaid,  at  Middleton  aforesaid^  in  the  county  ajm' 
saidy  £)  make  our  warrant  under  our  hands  and  seals  in  the  firm 
and  words  foUowing  ;  that  is  to  sayy  [here  set  forth  the  wanaot 
of  removal.] 

And  qfterwardsy  on  the  tmenty-^irst  day  of  January  intheyeff 
aforesaidy  at  Middleton  qforesatdy  in  the  county  qforeseddy  the  sad 
Roger  Thirbecky  overseer  of  the  poor  ^foresaid,  cometh  before  « 
the  justices  aforesaid,  and  upon  hts  oath  on  the  holy  gospdto  him 
by  the  said  justices  administered,  deposed  and  stoeareth,  th^  w 
the  twentieth  day  of  Januarj  in  the  year  qforesatd,  he  the  said 
Roger  Thirbeck  did  remove  and  convey  the  said  Solomon  Can- 
^ce  Jrom  and  out  of  the  said  township  of  Middleton  to  the 
said  parish  of  Beetham,  and  him  the  said  Solomon  Caradice,  to- 
gether with  a  true  copy  of  our  warrant  aforesaid,  did  ifofeer 
to  O.  P.  overseer  of  the  poor  of  the  parish  of  Beetham  afortsoA 
at  the  parish  of  Beetham  aforesaidy  in  the  county  aforesaid  I* 
witness  whereof,  we  the  said  justices,  at  Middleton  a/^^retofi^  ni 
the  county  aforesaid,  the  twenty  frst  day  of  January  «  ^^ 
year  aforesaidy  to  this  present  record  do  set  our  hands  and  seals. 

And  to  this  may  be  annexed  the  order  of  removal,  coDdfinned 

at  the  sessions   on   appeal,    or   not  appealed  i^ainst.    And  it 

may  be  proper  to  have  duplicates ;  one  nled  at  the  sessions,  an) 

the  other  kept  by  the  township. 

Bmaltyonn-        By  stat.  3  fV.  c.  3.  11.   ante,  599.  there  is   a  penalty  of  Si 

^«Miou      "^^^*®d  ^^  ^^  churchwardens  or  overseers  not  receivmg  a  pciwa 

j^j^JJ™         sent  by  warrant  of  removal.     On  which  the  following  cafi« 

flan  one  happened : 
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Rex  v.Davii^  Af.  9B  Oeo.  9,  Say^  163.  1  Bott,  SS8.  S  iVb/.  /^,  L.  •ouocy,  rMing, 
*S7S.  Indictment  for  refusing  to  receive  a  pauper^  Bent  by  order  of  ^^y>  ^^^^  <^<'''' 
two  justices  to  the  liberty  of  the  Tinoer.  Plea,  not  guilty.  Verdict  f*^*'  or  liber- 
against  the  defendant.    It  was  moved  in  arrest  of  judgment,  that  ^  ***  •"<»"• 
the  S  FT.  3.  c.  11.  having  directed  another  method  of  punishment ;  Where  the  re- 
to  wit,  a  fine  to  be  levied  by  warrant  of  distress  in  a  summary  "*®^*1  ^o*" 
way,  that  should  be  strictly  pursued.  —  Dentin  J.    If  a  statute  ^J^^^JSt^^' 
create  a  new  offence,   and   give  a  punishment,  that  rule  must  c^veuMiZ 
he  followed ;  but  if  the  offence  was  before  at  common  law,  and  a  dUtabie  odknce, 
new  punishment   only   given,   it  is   indictable  also.    So  if  one 
statute  give  one  punishment,  and  another  statute  give  another 
punishment,  the  prosecutor  has  his  election.    This  was  an  offence 
before  the  3  W,  3.   Such  a  parish  officer  might  have  been  indicted 
on  the  13  Sf  14  C  2.  c,  12.  or  what  would  have  become  of  a 
pauper  in  case  of  disobedience  between  the  passing  those  acts ; 
but  the  3  fV,S*c*  11.  does  not  relate  to  removals  ^oro  parish  to 
parish,  but  from  county  to  county ;   and  therefore  there  is  no 
remedy  but  by  indictment.  —  Foster  J.     In  all  cases  where  a  jus- 
tice has  power  given  him  to  make   an   order,  and  direct  it  to 
an  inferior  ministerial  officer,  and  he  disobeys  it,  if  there  be  no 
ptiffticular  remedy  prescribed,  it  is  indictable.    And  judgment  was 
given   against  the   defendant.    To  which  may  be*  added,    that 
the  statute  of  13  ^  14*  C  2.  c.  12.  requires,  in  express  words, 
that  such  officer  refusing   shall  be  bound  over  to  the  assizes  or 
gessions,  there  to  be  indicted.     Vide  ante,  599.    See  also  Vol,  UK 
p.  25. 

3.  jgDf  ptt»m  wmt»h  ttttmanq  aftri  miutbal 

If  the  person  removed  returns  of  his  own  accord,  without  a  cer-  Venom  re- 
tificate,  the  aforesaid  act  of  the  13  &  14  C.  2.  c.  12.  an/e,  599.  and  ^^^  return-^ 
also  the  vagrant  act  of  the  17  Geo.  2.  c.  5.  have  directed  that  he  ^^J^^^^ 
shall  be  sent  to  the  house  of  correction.    In  the  case  of  Bex  ▼^.^^Hm        * 
AngeU,  T.  8  Geo. 2.  Cos.  Tern.    Hardvo.  124.  ^Botty6S\..  2  Nd.  dnrged there- 
P.  L.  226.  The  justices  of  Berkshire  held  a  petty  sessions  to  search  with  on  oath, 
after,  vagrants,  and  a  poor  man  residing  in  uie  parish  o£BingJiMi 
being  examined,  confessed  himself  to  be  settled  in  the  piGurish  of 
Sunning  £  whereupon  the  justices  ordered  him  to  be  removed  to 
Sunning.  On  his  returning  from  Sunning  without  a  certificate,  the 
defendant,  who  was  one  of  the  justices  tmtt  had  been  present  at  the 
said  petty  sessions,  did,  without  any  summons,  or  oath  made  of  his 
return,  conmiit  the  man  to  the  house  of  correction,  where  he  was 
kept  three  days.  Upon  this,the  court  was  moved  to  grant  an  inform- 
ation  against  the  justice^    The  Court  allowed  the  transactions  of 
the  petty  sessions  in  this  case  to  be  irregular,  because  there  was 
no  complaint  made  of  his  being  chargeable  or  likely  to  be 
chargeable  to  the  parish  of  Bing field;  but  yet,  as  that  was  onlj- 
m  mistake  of  judgment,  the  court  would  not  have  thought  it 
worthy  of  pumshment ;  but  the  sending  him  to  the  house  of  cor- 
rection, after  having  convicted  him  unheard,  being  contrary  to 
i^ural  justice,  they  were  Inclinable  to  grant  an  information ;  but 
tfs  no  maHce  appeared  in  the  justice,  me  court  allowed  the  pro- 
secutor to  accept  of  some  proposal  made  by  the  justice^  to  make 
him  satis&ction. 
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Jteiutiunga/Ur  In  the  case  of  Batdvoin  and  his  wife  v.  Blatkmare  esquire,  E, 
'»»«^-  31  Geo.  2.    1  Burr.  595.   2  Bott,  682.  2  iSW.  P.  L.  223.    BcW- 

Thewamntof  fi;i;i  and  his  wife  were  remoted  by  order  of  two  justices  from 
oommitinent  Marsden  to  Banknewton ;  which  order  was  not  appealed  against 
tiM  d!^nite!      Afterwards,  they  both  of   them  returned  to  Marsden^  without 

l^ringing  a  certificate  ;  complaint  of  which  being  madie  in  writioR 
and  upon  oath  to  the  defendant  a  justice  of  the  peace,  he  issued 
his  warrant  to  bring  them  before  biov;  who  being  accordinglj 
brought,  and  the  facts  fully  proved  upon  oath,  he  conrautted 
them  to  the  house  of  correction,  until  they  should  be  discharnd 
from    thence  bt^  due  course  of  law.      t/pon   die  trial  of  tius 
cause,  there  was  a  verdict  ^r  the  j^intiff,  and  Is.  damages, 
subject  to  the   opinion   of   the  Court,    on   the   two  following 
questions :    1.  AVhether  there  ought  not  to  have  been  a  pie- 
Vious  conviction  of  vagrancy  ?    2.  Whether  the  wife  could  be 
convicted  ef  vc^rancy,  or  be  liable  to  be  sent  to  the  house 
of  correctionr  for   returning  without  a  certificate,  as  she  only 
accompanied   and    resided  with    her  own  husband?     On  the 
argument   of  this  cause,    Ld.  Mansfield  C.  J.  desired  to  be 
informed  how  the  usage  had  been,  about  sending  the  wife  to  the 
house  of  correction  with  the  husband :   (though  it  would  not 
indeed,  as  he  observed,  alter  the  law.)    Afterwards  this  case 
being  mentioned  as  standing  for  the  opinion  of  the  Court,  it  was 
said  ibr  the  defendant,  that  he  had  several  certificates  of  its  being 
the  practice  for   justices  to  commit  the  wife,  as  well  as- the 
husband,  for  returning  to  the  parish  from  whence  they  had  bees 
removed,  although  she  so  returned  with  her  husband.  —  Ld.  Masi* 
field  C' J.  delivered  the  resolution  of  the  Court :  He  observed 
that  it  was  manifest  the  justice   had    not  acted  intentionaUj 
wrong.    And  it  is  plain  that  the  jury  were  of  that  opinion,  is 
appears  by  theif  giving  o^ly  Is.  damages.     The  court  would 
gladly  therefore  have  leaned  towards  excusing  him  from  sufferiog 
for  what  he  had  honestly  done,  if  they  could  have  found  him 
justifiable  .by  any  legal  excuse.    Bat  there  is  one  fatal  objection 
to  his  proceeding,  which  we  cannot  get  over,  and  which  puts  all 
the  other  points  out  of  the  case ;  and  that  is,  that  the  warrant  of 
commitment  is  illegal.    The  legality  of  the  warrant  depends  upoo 
two  acts  of  parliament,  or  at  least  upon  one  of  diem.    For  there 
are  two  acts  of  parliament,  upon  one  of  which  two  this  watrant 
must  be  founded ;   though  it  doth  not  appear  upon  which  of  the 
two  the  justice  proceeded.    These  two  acts  are^  1S&  14  C.& 
e*  12.  ^a  law  made  before  certificates  ander  the  late  acts  ex- 
isted ;  and  stat.  17  Geo.  2.  c.  5.  (which  relates  to  persons  retun- 
in^  without  bringing  such  a  certificate.)     Now  the  warrant  is  not 
within  the  former  of  these  acts :  nor  is  the  case  itself  within  it 
These  persons  did  not  go  to  any  parish  carrying  with  them  a  cer- 
tificate of  their  being  inhabitants  of  their  proper  parish.    The 
commitment  is,  tiU  discharged  by  due  course  of  law ;   wheress 
upon  this  act  it  should  have  been,  to  die  house  c£  correction, 
there  to  be  punished  as  a  vagabond,  or  to  a  public  workhouse,  Aert 
to  be  employed  in  toork  ana  labour.    Nor  can  this  warrant  be  good 
en  the  latter  act ;  because  the  power  given  to  the  juatiee  by  that 
act  is,  to  commit  such  offenders  to  the  house  of  correctioD,  there 
to  be  kept  to  hard  labour  for  any  time  not  exceeding  one  months 
Whereas  this  warrant  is  quite  general :  It  is  an  indefinite  csoi- 
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mitment;  not  for  a  precise  limited  time  as  the  act  directs.     There-  Re^rningafle^ 
fore  the  warrant  of  commitment  is  totally  illegal;   and   conse-  '*'»<'«^" 
quently  the  plaintiff  is   entitled   to   the  damages   that  he  has 
recovered. 

[Note,  it  seemeth  advisable,  if  the  party  returns  without  a 
certificate,  not  to  send  him  to  the  house  of  correction  till  the 
time  for  appealing  against  the  order  for  removal  shall  be  expired ; 
for  the  sessions  may  quash  the  order.  And  the  statute  of  C.  %• 
a&ysy  if  he  shall  not  remain  in  such  parish  where  he  ought  to  be 
settled^  he  shall  be  sent  to  the  house  of  correction.  And  stat.  See  VoU  V. 
17  Geo.  2.  says,  All  persons  who  shall  unlatofully  return  to  such  P*  ^^^ 
parish  or  place  from  whence  they  have  been  legally  removed  by 
order  of  two  justices,  shall  be  so  sent  to  the  house  of  correction. 
It  is  true  the  order  may  be  supposed-  legal  till  reversed :  but  it 
may  put  the  pauper  to  great  inconvenience  in  removing  bis  goods, 
family,  and  trade,  and  their  returning  (possibly)  afler  the  next 
sessions.] 

Mr.  EvanSy  (Col.  Stat.  vol.  8.  part  vi.  p.  979.)  in  a  note  on 
17  Geo.  2.  C.5.  observes,  ''  It  is  an  important  question,  whether  a 
single  woman,  removed  as  actually  chargeable  on  account  of  being 
with  child,  under  the  authority  of  35  Geo.  3.  c.  101.  is  punishable  as  Ante,  900» 
a  vagrant  for  returning  afler  her  delivery  ?  I  have  always  acted 
upon  the  impression  that  she  is  not,  as  the  cause  of  removal  is  done 
away."  in  the  same  note,  he  further  observes^  <<  In  Buruy  title 
Poor,  is  a  note  expressing  an  opinion,  that  it  is  not  adviseable 
to  commit  the  party  returning  until  after  the  expiration  of  the 
time  of  appeal.  But  to  this  opinion  I  cannot  by  any  means 
subscribe,  as  the  Order  is  clearly  legal  in  every  thing  depending 
upon  the  execution  of  it,  until  reversed.  I  apprehend  that  a 
subsequent  reversal  of  the  order  would  be  no  defence  to  the  over- 
seer, in  a  proceeding  found  for  not  receiving  the  paupers." 

Rex  V.  Elere  Cole,    M.  12  Geo.  3.    2  Botty  683.    2  Nol.  P.  L.  The  commit- 
212. 225.     A  motion  was  made  to  discharge  a  man  out  of  custody  "n«nt  must  state 
upon  the  following  objections:    Ist.  The  commitment  does  not  Jhepwiwlrw- 
Btate  to  tohat  place  the  man  returned :  2dly,  Nor  that  he  returned  turned, 
without  a  certificate :  3dly,  That  it  did  not  appear  that  he  had 
beeh  before  convicted  as  a  vagrant,  which  prior  conviction  alone, 
under  the  17  Geo.  2.  c.  5.  gives  a  power  of  commitment  for  a 
month.    The  commitment  was  '^  for  returning  from  the  parish  of 
^  ;S/.  Sepulchres  afler  a  legal  warrant  of  removal  from  the  parish 
*<  of  the  Holy  Trinity.**     And  the  Court  agreed  that  the  com- 
mitment could  not  be  supported,  as  it  did  not  say  to  tohat  place 
he  returned. 

Rex  V.  Fillongleyy    M.  29  Geo.  S.     2  T.  R.  709.    2  Botty  684.  Returning,  «id 
2  Nol.  P.  L.  224.      The  pauper   returned  to  the    parish  from  residing  in  a 
whence  he  had  been  removed,  and  resided  upon  a  tenement  of  **"«"«"*o'  ^^' 
the  yearly  value  of  10/.  and  upwards :  the  Court  said  he  had  a  ^^^^^  ^  "*• 
right  to  return,  for  that  an  order  of  removal  only  prevents  a  re- 
turn in  a  state  of  vagrancy. 

Mann  v.  Daversy  Clerk,  M.  60  Geo.  3.  S  B.  Sc  A.  103.  A  con- 
viction stated,  that  the  plaintiff,  having  been  brought  before  a 
magistrate  on  an  information  charging  him  with  having  unlawfully 
returned,  without  a  certificate,  to  a  parish  from  which  he  had  been 
removed,  and  that  upon  that  occasion  he^  confessed  himself  g\n\tj : 
the  Court  of  K.  B.  Iield,  that  this  conviction  was  good  upon  the 
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Mann  y.  face  of  it,  and  that  it  was  not  necessary  to  ^ate  in  It  expressly  any 

DaTers.  ^qi  of  vagrancy,  it  being  for  the  party  convicted  to  shew  in  his  de- 

fence that  he  did  not  return  in  a  state  of  pauperism. —  Abbott  C.  J. 
said,  the  returning  to  the  parish  without  a  certificate^  was,  at 
least,  primd  Jade  evidence  of  his  being  an  idle  and  disorderly 
person,  and  then  it  was  for  the  defendant  to  shew  that  he  had  a 
lawful  excuse  for  returning. — Be^t  J.  said,  this  conviction  appears 
to  be  in  the  ordinary  form ;  nevertheless  I  must  say  that  the 
parish  officer  acted  most  improperly  in  taking  up  a  man  as  a 
vagrant,  who  was  at  work  in  the  harvest-field.  But  when  he  was 
before  the  magistrate,  and  alleged  no  fact  to  shew  that  he  was  not, 
as  he  appeared  to  be,  in  a  state  of  vagrancy,  the  magistrate  could 
do  nothing  but  convict  him.  Had  he  stated  to  the  magistrate 
that  he  returned  for  the  purpose  of  working,  it  would  have  been 
a  question  for  the  Court,  whether  the  magistrate  shoald  not  have 
used  the  language  of  this  court  in  the  case  of  Rex  v.  FUlomgley. 
Judgment  for  the  defendant. 

4.  Slnnotial  of  a  teitificatt  per0on  attf}  mmbt^ 

of  tifottwx$^ 

By  Stat.  8  ^  9  ^.  3.  c.  SO.      The  delivery  of  the  certificate, 
and  its  form  and  extent  are  provided  for :  —  which  said  statute,  see 
ante^  page  560.  tit.  StctooMmaenintt  of  ftmlemnit  hi  Certificatr» 
3  G.  s.  c.  29.  Stat.  3  Geo.  2.    c.  29.    §  9.      Enacts,  that  when  any   overseer 

Oveanemto  be  qy>  overseers  of  the  poor  of  any  parish  or  place,  or  other  person, 
reimbuned  on  ^^^  remove  back  any  person  or  persons  or  their  Jamilies  residing 
c^fiate'ror-  •'*  such  parish  or  place,  or  sent  thither  by  certificate,  and  becoming 
gone.  chargeable  as  aforesaid,  to  the  parish  or  place  to  tohich  such  person 

or  persons  shaU  belong,  such  overseers  or  other  persons  shall  be  rt^ 
inunirsed  such  reasonable  charges  as  they  may  have  been  put  unto, 
in  maintaining  and  removing  such  person  or  persons,  bytneckurdi- 
'wardens  or  overseers  of  the  poor  of  the  parish  or  place,  to  which 
such  person  or  persons  is  or  are  removed,  the  saia  charges  being 
first  ascertained  and  allowed  of  by  one  or  more  of  his  majesty's  jus- 
tices  of  the  peace  Jbr  the  'county  or  place  to  which  suA  rettiiawd 
shM  be  made ;  which  said  charges,  so  ascertained  and  aMotctdj 
shall,  in  case  of  refusal  of  payment,  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  of  the  churchwardens  and  overseers  of  ike  poor 
of  the  parish  or  place  to  which  such  cert^cate  person  or  persons 
u  or  are  removed  by  warrant  or  warrants  under  the  hand  and  seal 
or  hands  and  seals  of  such  Justice  or  justices,  returning  the  over^ 
plus,  if  any  there  be ;  which  warrant  or  warrants  he  or  they  art 
Thereby  required  to  grant. 

Form  of  an  Order  of  Removal  of  a  Certificate  Tenon. 

To  the  Churchwardens  and  Overseen  of  the  poor 

of  the  parish  of  Orton  in  the  said  county  of 

Westmorland*  -^      Westmorland,  and  to  the  Churchwardens  and 

Overseers  of  the  poor  of  the  parish  otPemriti, 
m  the  county  of  Cumberland, 

J^HEREAS  complaint  hath  been  made  by  the  churcknardesu  and 
(overseers  of  the  poor  of  the  parish  ofOxUm  t^bvemd^  m  ik 
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said  county  of  Westmorland,  unto  ui  whose  names  are  hereunto 
sety  and  seals  affi^edy  being  two  of  his  majesty* s  justices  of  the  peace 
in  and  for  the  said  county  of  Westmorland,  and  one  of  us  of  the 
quorum,  that  John  Thomson,  Mary  his  wifcy  Thomas  thetr  son 
aged  eight  years,  and  Agnes  their  daughter  aged  four  years,  hav* 
ingfor  some  time  last  past  dvoelt  in  the  parish  of  Orton  aforesaid^ 
being  alloxved  so  to  do  by  reason  of  a  certificate^  bearing  date  the 

'  day  of  in  the  year  of  our  Lord under 

the  hands  and  seals  of  A.  C.  andB,  C.  churchwardens,  and  A.  O. 
and  B.  O.  overseers  of  the  poor  of  the  said  parish  of  Penrith,  at' 
tested  by  A.  W.  and  B.  W.  two  credible  witnesses,  and  allowed  by 
J.  P.  and  K.  P.  esquires,  two  of  his  majesty  s  justices  of  the  peace 
for  the  said  county  o/*  Cumberland,  according  to  the  directions  of 
the  several  acts  of  parliament  in  such  case  made  and  provided,  are 
become  chargeable  to  the  said  parish  of  Orton :  and  whereas  it  ap- 
pears to  us,  as  well  upon  the  oath  of  the  said  John  Thomson  as 
dtherwise,  that  neither  they,  the  said  John  Thomson,  Mary  his  wife, 
Thomas  and  Agnes  their  children,  nor  any  of  them,  have  gained 
any  legal  settlement  since  the  date  of  the  said  certificate  .•  Whereby^ 
and  upon  due  consideration  had  of  the  premises,  it  appears  to  usy 
and  we  do  hereby  adjudge,  that  the  said  John  Thomson,  Mary  his 
tvi/e,  and  Thomas  and  Agnes  their  children,  are  become  charge- 
able to  the  parish  of  Orton,  and  that  the  place  of  the  last  legal 
settlement  of  them  and  every  of  them  is  in  the  said  parish  of  Pen- 
rith in  the  said  county  of  Cumberland  :  These  are  therefore  to  re- 
quire you  the  said  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  Orton,  or  some  or  one  of  you,  to  convey  the  said 
John  Thomson,  Mary  his  wife,  and  Thomas  and  Agnes  their 
children,  from  and  out  of  your  said  parish  of  Orton,  to  the  said 
parish  of  Penrith,  and  them  to  deliver  to  the  churchwardens  and 
overseers  of  the  poor  there,  or  to  some  or  one  of  them,  together  with 
this  our  order,  or  a  true  copy  thereof,  at  the  same  time  shewing  to 
them  the  original:  And  we  do  also  hereby  require  you  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Pen- 
rith, to  receive  and  provide  for  them  as  inhabitants  of  your  parish* 
And  we  do  also  hereby  order  and  direct  ^ou  the  said  church* 
wardens  and  overseers  of  the  poor  of  the  said  parish  of  Penrith  to 
reimburse  and  pay  unto  the  satd  churchwardens  and  overseers  of  the 
poor  of  the  parish  ofOtXxm  the  sum  of  — ,  being  the  amount 
of  the  reasonably  (barges  that  they  the  said  churchwardens  and 
overseers  of  the  parish  of  Orton  have  been  put  unto  in  maintain' 

ing  and  removing  the  said ascertained  and  allowed  by  us 

the  said  justices.     Given  under  our  hands  and  seals  the  -■  ■■    ■  day 
of  in  the  year  of  our  Lord  ■ 

It  doth  not  appear  what  shall  be  done,  if  a  certificate  peiison, 
after  having  been  removed,  shall  return  with  a  new  certificate ; 
that  is,  whether  or  no  the  parish  shall  be  obliged  to  receive  him 
again,  until  he  shall  again  become  chargeable.  It  sometimes 
happeneth,  that  a  certificate  person  is  decoyed  into  acceptance  of 
reuef  from  the  parish  officers,  in  order  that  they  may  get  rid  of 
him.  If  a  new  certificate  shall  entitle  him  to  return,  this  kind  of 
practice  may  be  frustrated.  Upon  a  removal,  the  certificate  is  at 
an  end.  But  the  parish  may  grant  him  another.  And  there  is 
lio  law  which  seemetb  to  give  power  to  any  parish  to  refuse  him. 


652  IpOOr*  S  XVII,  5.  a. 

But  this  is  a  case  not  likely  to  happen  frequently  ;  because  the 
parish  granting  the  certificate  must  pay  the  charges  of  removing 
such  certificate-persons  when  chargeable,  and  of  their  main- 
tenance in  the  mean  time. 

S.  appeal  agattuit  tj^e  £>rtier  of  Idrmobal :  and  herein, 

(a.)   Wh(^  may  appeal,  and  to  tohat  sessions f  as  to  place. 
(6.)  To  tvhat  sessions  the  appeal  shall  be  as  to  time  /  and 

herein,  of  the  next  sessions* 
(c.)  Of  adjournment, 
{d,)  Of  the  notice  of  appeal,  and  hotv  far  the  right  of 

entering  the  appeal  is  affected  by  it, 

(a)  mfio  map  appeal,  Sfc. 

13&HC.  2.  ^^^*  ^^^  ^^  ^'  ^'  ^'  ^^'  ^^*     Enacts,    that  all  persons  «db 

c  12.       '  think  themselves  aggrieved  by  any  such  judgment  of  the  said  two 

Power  of  ftp.     justices f  may  appeal  to  the  justices  of  the  peace  of  the  said  cotady 
P^i"S*  at  their  next  quarter  sessions,  toho  are  hereby  required  to  do  tktm 

justice  according  to  the  merits  of  their  cause, 
3  W  &  M  ^y  S  W,  Sf  M.  c.  \\,  %  \0,     Which  orders  the  churchwar- 

^^il\  dens  and  overseers  to  receive  paupers    removed  by   orders  of 

two  justices,  it  is  provided,    <<  that  all  such  persons  xoho  think  them^ 

selves  aggrieved  with  any  such  Judgment  of  the  said  ttoo  justices 

may  appeal  to  the  next  general  quarter  sessions  of  the  peace  to  be 

held  Jfor  the  county,  riding,  city,  tawn^corporate,  or  liberty,  from 

tvhicn  the  said  person  toas  so  removed" 

Appeal  from  ^  ^'  Provides  and  enacts,  that  if  any  person  or  persons  shall 

Justice  of  peftce  Ji^d  him,  her,  or  themselves  aggrieved  by  any  determination,  wkick 

to  quftrter  sea-    any  justice  or  justices  of  the  peace  shall  make  in  any  of  the  cases 

lions,  whose       abovesaid,    [^viz,  of  adjudication  of  settlements]  the  said  person 

ordnr  shall  be      or  persons  shall  have  liberty  to  appeal  to  the  next  general  quarter 

sessions  of  the  peace,  to  be  held  for  the  said  county,  riding,  or 
division,  city,  or  toton  corporate,  toho  upon  full  hearing  of  the  said 
appeal,  shall  have  JuU  power  fnally  to  determine  the  same* 
Appeal  against  And  by  stat.  S  &  9  Ir,  c,  SO.  §  6*  The  appeal  against  aw  order 
anj  order  for  for  the  removal  of  any  poor  person  from  out  of  any  parish,  town" 
ramoirai  of  poor  ,^|-p  or  place,  shall  be  had,  prosecuted  and  determined,  at  the  gene^ 
P*"y  ?^1^  rat  or  quarter  sessions  of  the  peace  for  the  county,  division,  or 
aaaitiU'we^  riding,  wherein  the  paruh,  township  or  mace,  from  tohence  such 
tions.  poor  person  shall  be  removed,  doth  lie,  ana  not  elsewhere. 

JiistieeB  being        ^^  ^^^^  place  it  may  be  proper  to  take  notice  of  the  case  of 
intensted.  Rex  v.  Yarpole,  M,  SI  Geo,  S.  4  T.  i2.  71.    2  BaU,  716.    2  JVo^ 

P.  L.  445.    Where  it  was  determined,  that  on  an  appeal  to  the 

sessions  against  an  order  of  removal,  those  justices  who  are  rated 

to  the  relief  of  the    poor  in  either  of  the  contending  parishes, 

have  not  a  right  to  vote. 

Thanauner  All  persons  who  think  themselves  aggrieved,"]    Rex^,  Hartfidd, 

himsdf  m^       £.  4  fV.  Carth.  222.  2  Bott,  716.   2TNoI,  P.  L.  S86.  4*8-     Two 

appaaL  justices  remove  Nicholas  Wells  from  the  parish  of  HartfiM  to 

the  parish  of  Frampfield;  from  which  order,  Wells,  the  party 
himself,  and  not  the  parish,  appealed.  It  was  objected,  that  the 
party  himself  cannot  i^peal,  because  the  appeal  is  only  given  ta 
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the  parish  aggrieved.  —  But  by  the  whole  court :    the  party  may  of  the  time  and 
Appeal  as  well  as  the  parish.  ieitions,fir  up* 

Rex  V.  Almanburyy  T.  4  Geo.  1.  1.  Stra.  96.  2  Beit,  717.  peaUngagamit 
2  NoL  P.  L.  469.  An  order  of  two  justices  was  quashed  at  the  *^^^  ^^ 
sessions  upon  appeal,  without  saying,  at  the  appeal  of  the  party 
grieved.  And  the  court  inclined  to  quash  the  order  for  this  fault, 
till  they  were  informed  the  precedents  were  most  of  them  so, 
and  for  that  reason,  and  that  only,  as  Pratt  C.  J.  declared,  the 
order  was  confirmed. 

For  the  county^  division^  or  riding^Jrom  whence  the  removal  to<».]  Appeal  must  1m 
Rex  V.  Wendover^    E.  13  fV.    2  Salk.  490.    2  Bott,  722.   2  Nol.  *o  the  lenioot 
J^.  L.  392.    Two  justices  of  St.  Alban's  remove  a  poor  person  to  ®^  county, 
Wendaver.     JVendover  appeals   to  the  sessions  at  St.  Mban*s^  corporation* 
^here  the  order  was   confirmed.  —  By  the  Court :    the  appeal 
ought  to  have  been  to  the  sessions  of  the  county,  and  not  of  the 
corporation  ;  and  as  it  was,  it  was  coram  non  judice. 

In  the  case  of  Rex  v.  Maiden^  M.  1 1  Ann.  Sett.  8f  Rem.  10. 
2  Bott,  725.  n.  —  By  Ld.  Parker  C.  J.  Wliere  there  is  a  town 
corporate  that  hath  sessions  of  its  own,  and  the  iustices  within 
that  town  make  an  order  there,  if  the  parties  will  appeal  they 
must  appeal  to  the  county  sessions,  and  not  to  their  own  sessions, 
for  then  there  would  be  an  appeal  ab  eodem  adeundem^  there  being, 
it  may  be,  the  same  iustices  sitting  who  made  the  order. 

Rex  V.  East  DonyLnd,  T.  8  Geo.  3.  Burr.  S.  C.  592.  2  Batt,  Or  borough. 
724.  2  Nol.  P.  L.  393.  521.  Two  justices  for  the  borough  of 
Colchester  removed  the  pauper  from  St.  Giles'i  in  Colchester  to 
East  Donyland  in  Essex  ;  and  on  appeal  to  the  quarter  sessions 
of  the  borough,  the  justices  there  confirm  the.order,  and  state  a 
special  casef  or  the  opinion  of  the  Court  of  king's  bench.  Upon 
arguing  the  matter  there,  it  was  observed,  that  the  appeal  ought 
to  have  been  to  the  county  sessions.  Unto  which  it  was  an* 
swered,  that  the  parties  having  acquiesced  in  the  jurisdiction, 
and  entered  upon  the  merits,  and  actually  settled  a  case  for  the 
opinion  of  the  court,  they  were  not  at  liberty  now  to  make  the 
oDjection.  —  But  by  the  Court.:  The  borough  sessions  had  no 
jurisdiction  to  make  this  order  of  confirmation,  and  therefore 
their  opinion  and  their  order  are  both  nugatory.  The  appeal 
ought  to  have  been  to  the  quarter  sessions  of  the  county.  As  no 
such  appeal  has  ever  been  made,  the  original  order  stands  good 
as  unappealed  from.  And  accordingly  the  original  order  was 
confirmed. 

(6.)  Co  togat  &e00ion0  tgr  apiieal  0|^dH  btf  00  10 
rime ;  anii  togat  are  tint  mn  it$9inm* 

.    At  the  next  general  or  quarter  sessions.']  Rex  v.  Norton,  E.  To  be  the  neit 

2  Geo.  2.   2  Stra.  831.    2  Bott,  723.    2  Nol.  P.  L.  398.    Excep-  •?«««"»  •^ 
tion  was  taken  to  an  order  of  sessions,  for  discharging  an  order       remoTai. 
of  removal,  because  the  justices*  order  was  dated  June  21  st,  and 
the  sessions'  order  was  not  till  Michaelmas  sessions  following,  so 

that  Midsummer  sessions  intervened.    To  this  it  was  answered,  Parties  not  eg- 

that  by  the  express  words  of  the  statute  the  appeal  is  to  be  to  ?**^*^*'J'f^**' 

the  next  sessions  after  the  parties  find  themselves  a^nrieved,  ^^^^o^^* 
which  is  not  till  the  removal :  and  for  aught  appears ^MtSutelmas 
sessions  might  be  the  next  sessions  after  the  aggrievance.     And 
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Oftketestumsat  go  it  was  held  in  the  case  of  Milbrooke,  ▼.  St.  Jokn*s  in  South- 
which  an  appeal  ampton,  M.  1  Geo.  1.      To  which  the  court  agreed^   and  the 
"^ffM^/'^OTt/     sessions*  order  was  confirmed. 
'^"remavaL  ^^  V*  *^  Justices  of  Devonshirey    7\  17  Geo.  5.    Cold.  32. 

•Hme  limited  ^  ^^^^'  '^^^^  ^  ^^^'  ^-  -^^  *^^-  *^*-  -^  mandamus  had  been 
for  appeal,  bow  moved  for  to  the  justices  of  Devon,  to  hear  an  appeal  to  an 
far  affected  by  Order  of  removal  of  John  Cook  and  his  wife  and  children,  from 
referring  the  Witherid'ge  to  Paddingtony  both  in  the  county  of  Devon  :  the 
matter  to  arbi-  justices  at  the  sessions  nad  refused  to  enter  into  it,  as  one  sessions 
'™^®°*  had  intervened  since  the  removal.    The  facts  were,  that  the  order 

of  removal  was  dated  October  21st,  1776 ;  in  November  the  pau- 
per was  removed ;  some  time  afterwards  it  was  agreed  between 
the  two  parishes,  that  the  question  should  be  decided  by  the 
opinion  of  Heath  Serjeant,  provided  such  opinion  was  given  on  or 
before  the  14th  day  of  Jantiary^  the  sessions  beginning  on  the  iSth, 
It  was  also  agreed,  that  no  other  instructions  should  be  given 
to  the  counsel,  than  the  examination  of  the  pauper,  which  was^ 
That  he  was  bom  in  the  parish  of  Witheridecy  and  about  the 
age  of  seven  years  was  bound  to  Richard  Mvjorthy  of  Withe- 
ridgey  with  whom  he  lived  till  twenty-one,  and  then  made  an 
agreement  with  his  master  to  give  him  one  guinea  to  discharge 
him  from  his  apprenticeship :  that  the  said  Elworthy  gave  him  a 
discharge  under  his  own  hand :  that  after  different  services  be 
gained  a  settlement  by  hiring  and  service  under  Robert  Saltery  in 
the  parish  of  Paddingtony  if  he  was  so  far  discharged  by  the 
above  transaction  as  to  be  capable  of  gaining  a  settlement  bj 
hiring  and  service.  —  On  the  10th  of  January  the  opinion  was 
given ;  and  was,  "  That  if  the  indenture  of'^apprenticeship  re- 
mained in  the  master's  hands  uncancelledy  the  apprenticeship  still 
continued,  and  the  i^eement  was  no  dissolution  thereof,  but  only 
a  licence  to  the  apprentice  to  serve  where  he  pleased.**  On  this 
day  the  officers  of  Wiiheridge  told  the  officers  of  Paddingtouy 
that  as  the  opinion  was  not  decisive,  they  must  inquire  of  the 
master  what  had  become  of  the  indenture.  At  the  sessions  on 
the  15th,  no  appeal  to  the  order  of  removal  was  entered.  At 
Easter  sessions  following,  the  parish  of  Paddington  appealed,  but 
the  justices  refused  to  enter  into  it,  as  not  being  m  time. — 
Early  in  the  term  a  mandamus  was  moved  for  on  the  ground  that, 
under  the  agreement,  the  opinion  in  favour  of  Paddington  was 
conclusive,  and  that  Paddington  had  appealed  in  consecKience  of 
objections  raised  to  this  decision  subsequent  to  the  Epqthan^ 
Sessions,  and  therefore  the  statutable  limitation  of  appeal  to  the 
next  sessions  ought,  during  the  time  the  parties  were  under  the 
terms  of  compromise,  to  be  suspended :  On  th^  last  6rv  of  term, 
cause  was  shewn,  and  the  court  being  satisfied  upon  the  fiict,  of 
the  i^peal  having  been  prevented  in  consequence  of  the  objec- 
tion not  having  been  raised  previous  to  the  Epiphany  sessions. 
—  By  Ld.  Mansfield  C.  J.    As  both  parties  haa  agreed  that  this 

Suestion  should  be  submitted  to  counsel,  and  that  his  opinion 
[lould  conclude,  though  the  court  does  not  ouite  agree  with  the 
counsel  in  point  of  law,  they  would  not,  haa  the  opnion  been 
positive,  have  granted  the  mandamus.  Upon  the  pomt  of  law,  I 
am  of  opinion,  that  if-  the  indenture  had  not  been  destroyed,  but 
remained  u\  tiie  inaster*s  hands,  the  apprentice  would  yet  have 
gained  a  subsequent  settlement  in  Paddington .-   The  master  re« 
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ceived  a  guinea  of  his  apprentice^  then  of  full  Bge^  for  the  ex*  Qfiketestumsat 
press  purpose  of  Tacatin^  the  indenture :  Why,  could  the  master  ^'^^f^J^^^ 
after  &is,  have  used  the  indenture  against  the  apprentice  ?  So  far  ri^i^JJJ^^^ 
from  it,  diat  the  iq>prentice  might  have  brought  an  action  aeainst  of  removal. 
the  master  for  it.    But  the  opinion   of  the  counsel  was  hypo^ 
thetical  only,  and  upon  a  state  of  facts  at  the  time  not  settled 
and  submitted  to  him  by  the  parties ;  the  case  therefore  might  be 
considered  as  open  to  the  mterposition  of  the  court.    But  the 
merits  of  the  case  appearing  to  be  clearly  against  the  party 
applying,  the  court,  to  prevent  further  litigation  and  expence, 
retused  the  rule ;  and  on  account  of  some  misconduct  with  re- 
spect to  the  affidavits  laid  before  the  court,  by  the  prosecutors  of 
the  rule,  directed  that  it  should  be  discharged,  with  costs  out  of 
pocket.    Mandamus  refused* 

And  in  the  case  of  Rex  v.  the  Justices  of  the  East  Riding  of  By  not  ms- 
Yorkshirey  E.  19  Geo.  3.  Doug.  192.  2  Bott,  727.  2  NoL  «<>«>» « «»»;* 
P.  L.  409.  A  mandamus  to  receive  an  appeal  against  an  order  J^^ZSLm!**" 
of  removal  was  moved  for  on  the  following  facts :  The  order  of  '**™""' 
removal  had  been  made  by  the  two  justices  on  •  the  22d 
of  SeptembcTj  but  the  pauper  was  not  removed  till  the  5th  of 
October.  Hull^  the  place  to  which  the  pauper  had  been  removed, 
from  Whitbyy  is  sixtv  miles  from  NorthaUertony  where  the  ses- 
sions began  on  the  6th  of  October.  At  which  sessions  no  appeal 
was  entered.  And  at  the  Epiphany  sessions  following,  which 
began  on  the  12th  of  January ^  Hull  offered  an  appeal,  but  the 
justices  refused  to  hear  it,  thinking  themselves  bound  by  the 
words  of  the  statute,  whidi  directs  the  appeal  to  be  to  the  next 
sessions.  On  shewing  cause  it  was  insistea,  that  the  succeeding 
sessions  had  no  jurisdiction ;  that  an  appeal  might  have  be^i 
entered  at  the  Michaelmas  sessions,  on  the  second  or  third  day, 
for  that  no  notice  is  necessary  in  order  to  entitle  the  parties 
to  enter  their  appeal,  although  if  there  has  been  no  notice,  or  not 
reasonable  notice,  the  Justices  are  bound  to  adjourn  the  hearing 
till  the  ensuing  sessions.  —  The  Court  said,  that  by  next  ses- 
sions the  statute  meant  the  next  possible  sessions,  and  that  here 
it  wa»  impossible  for  the  appellants  to  lodge  their  appeal  at 
the  Michaelmas  sessions.  And  the  rule  was  made  absolute  lor  a 
mandamus. 

Rex  V.  Justices  of  Herefordshire^  M.  SO  Geo.  S.    S  T.  R.  504.  Where  two 
2  Bottj  727.    2  NoL  P.  L.  395.  406.    A  rule  had  been  obtained,  d^mterrene 
calline  on  the  defendants,   to   shew   cause  why  a  mandamus  nw^i?"  ^*the" 
should  not  issue,  commanding  them  to  receive  an  appeal  against  ^|  aMdUms,^ 
an  order  of  removal.    The  order  was  made  on  Friday  the  18th  Uie  appeel 
of  April;  on  the  19th  the  pauper  was  removed ;  and  on  the  Tues-  ought  to  be 
day  following,   the   22nd,    the    Easter    sessions  ^ was   held   at  f^JJ?^"*^^ 
JFierefordy  20  miles  distant  from  the  parish  to  which  the  pauper 
was  removed ;  at  which  sessions  it  is  the  practice  not  to  receive 
any  appeal  after  the  Tuesdajy  morning.     The  parish  not  having 
appealed  at  those  Easter  sessions,  the  justices  at  the  Midsummer 
sessions  refused   to   receive   the   appeal,  because  not  made  at 
the  next  quarter  sessions,  according  to  the  IS  Sf  I4i  C.  2.  c.  12. 
§  2.  The  foundation  of  this  application  was,  that  as  the  officers  of 
the  parish  to  which  the  pauper  was  removed,  had  not  sufficient 
time  to  convene  a  meeting  of  the  inhabitants,  in  order  to  take 
their  opinion  up<Hi  the  subject,  whether  there  were  any  grounds 
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far  the  appeal,  the  Midsummer  sessioni  were  the  next  possible 
sessions. —  L.  Kenyan  C.  J.  llie  words  of  the  act  of  paniament 
are  very  strong;  and  they  require  the  appeal  to  be  made  at 
the  sessions  next  after  the  grievance.  Where  indeed  an  order  of 
removal  has  been  made  some  time  before,  and  only  executed  a 
very  short  time  before  the  sessions,  so  that  there  was  no  pos- 
sibilitv  of  appealing  to  those  sessions,  this  court  has  interfered  by 
^antmg  a  mandamus  to  compel  the  justices  at  the  foUowing 
aessicHis  to  receive  the  appeal ;  because  the  words  "  next  sessions** 
mean  <'  the  nex^t possible  sessions."  But  this  is  a  very  different 
case ;  for  there  were  two  intervening  days  afler  the  execution  of 
die  order,  and  before  the  Easter  sessions;  and  if  there  were 
not  sufficient  time  before  those  sessions,  to  give  reasonable  notice 
of  appeal,  the  appeal  might  have  been  then  entered  and  ad* 
journed,  according  to  9  Geo.  c.  7.  §  8.  The  other  judges  'con- 
curring, —  Rule  discharged. 
Anorderof  re-  Rex  V.  The  Justices  of  Surrey,  E.  53  Geo.  3.  1  M.Sf  S. 
movalwmsmjde  479.  Bott,  ConL  7.  2  Nol.  P.  L.  410.  This  wa»  a  rule  for 
and  executed      ^  mandamus   to    the   justices    of    Surrey,    commandinir   them 

the  day  before     ^  ^^     1     ^'     *  j         r^*        •     a-  • 

the  Epiphany  ^^  receive  an  appeal  against  an  order  of  two  justices,  removing 
sessions,  and  an  George  Kellatvay  and  his  family  from  Richmond  to  Morilake. 
appeal  entered  The  rule  was  obtained  on  the  affidavit  of  one  of  the  parish  officers 
and  notice  Qf  Mortlake,  which  stated  that  the  order  of  removal  was  dated 

pven  for  the^  ^^  ^jj^  11th  of  January  last,  and  was  executed  in  the  afternoon 
OrTthe^M^Vuis  ^^  ^^^  ^Y*  '^^^  ^^  quarter  sessions  for  the  county  of 
refusing  to  re-  Surrey  began  on  the  12th,  and  that  there  was  not  sufficient  time 
ceive  the  ap-  to  procure  any  information  respecting  KellatoayB  settlement,  or 
peal  at  the  ii^q  requisite  evidence  to  support  an  appeal,  or  ev^n  to  ascer- 
^miindMntis  "'*  ^^  whether  «uch  appeal  ought  to  be  maae.  That  according  to 
sranted.  ^^  practice  of  the  sessions  for  that  county,  notice  must  be 
served  on  the  respondent  parish  by  the  appellant,  of  their  intei^ 
tion  to  try  such  appeal,  at  least  six  clear  days  before  the  com* 
mencement  of  the  sessions  ;  that  due  notice  having  been  given 
for  the  Easter  sessions,  the  appeal  was  then  ^entered ;  but  the 
Court  refused  to  hear  the  appeal,  on  the  ground  that  it  ought  to 
have  been  entered  at  the  Epiphany  sessions,  and  respited  until 
the  next  sessions.  Against  the  rule  an  affidavit  was  made  by 
C. «/.  Latoson,  esq.,  clerk  of  the  peace,  which  stated  that  by  the 
course  and  practice  of  the  quarter  sessions  for  that  county,  tbcy 
are  alwavs  adjourned  fpr  a  certain  time,  and  appeals  against 
orders  of  removal  are  allowed  to  .be  lodged  at  any  time  ouring 
the  sitting  of  the  sessions,  or  at  the  adjournment  held  next  after 
the  making  such  order,  without  requiring  notice  to  be  given  to 
the  respondents.  And  that  the  consideration  of  such  appeal 
is  thereupon  adjourned  to  the  next  quarter  sessions  after  those 
at  which  it  is  so  lodged.  That  the  last  Epiphany  quarter  sessioDs 
commenced  on  the  12th  of  January ,  and  lasted  fourteen  days, 
when  they  were  adjourned  to  the  second  of  February  following, 
(which  adjournment  lasted  one  day,)  and  again  adjourned  to  the  1st 
of  Marchy  which  lasted  two  days.  It  was  stated  also  that  Neteimg' 
tony  where  the  Epiphanv  semons  were  holden,  was  distant  on^ 
eight  miles  from  MorUake.  Against  the  rule  was  cited  the  case 
of  Rex  V.  The  Justices  qf  Her^ordshire.  Dougl.  192.  And  is 
:  support  of  the  rule  was  cited  toe  case  of  Res  y.  The  Justices  ef 
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London,  15  EceU,  692.  -*  Lord  EUenioroufth  -C.  Jv   The  jitatute  qfths  testhnw 
4oes  not  contemplate  the  continuance  of  the  sessions.    It  enacts  at  which  am 
that  the  party  may  appeal  "  to  the  next  quarter  sessions/'  with-  ajipeai  mutt  be 
out  adding  *«  or  some  adjournment  thereof."    It  takes  the  holding  *^^^f1jJ* 
of  the  sessions  as  the  poiot  of  time,  to  which  it  refers  the  appeal ;  ^inov^ 
and  the  sessions  are  always   considered  in  law  as  one  day,  to 
whatever  period  they  may  by  accidental  causes  be  extended.  The 
appellant  parish  ought  to  have   e   reasonable  time  allowed  fpr 
considering  whether  they  wlil  appeal  or  not.    The  question  is, 
whether  the  interval  between  the  llth  and  12th  oi  January  wasa 
reasonable  time  for  that  purpose.     We   are    of  opinion  that  it 
was  not.  —  BayUy  J.  referred  to  Rex  v.   Justices  of  Flintshire 
7  T.  R.  200.  —  Rule  absolute. 

Rex  V.  ne  Justices  of  the  West  Riding  of  York,  T.  SB  Geo.  5. 
4  Af.  Sf  S.  327.  An  order  of  removal  from  a  township  in  the 
fVest  Riding  to  the  parish  of  Saint  Luke  in  Middlesex,  was  dated 
on  the  3d  of  January,  and  executed  on  the  12th,  and  the 
Epiphany  sessions  for  tne  West  Riding  were  holden  on  the  18th. 
Tiie  pansh  of  Saint  Luke  did  not  appeal  to  those  sessions,  but 
offered  to  appeal  at  the  J^a^^^r  sessions  in  Aprils  when  the 
justices  refused  to  receive  the  aj^eal.  A  rule  nisi  was  obtained 
for  a  mandamus  to  the  justices  to  receive  the  appeal,  on  the 
ground  that  the  order  was  executed  too  near  the  time  of  the 
Epiphany  sessions  to  make  it  practicable  to  appeal  to  them,  con- 
aloering  the  distance  of  the  parish  of  Saint  Luke  from  the  place 
where  those  sessions  were  holden.  After  cause  shewn,  Le  Blanc 
J.  (in  the  absence  of  the  Chief  Justice,)  said,  We  do  not  think 
that  the  parish  were  entitled  strictly  to  pass  over  the  first 
sessions ;  but  if  they  had  done  at  the  second  as  much  as  they  ought 
to  have  done,  the  Court  would  have  relieved  them.  The  parish 
might  possibly  have  gone  in  the  first  instance  to  the  Epiphany 
sessions,  but  they  have  not  done  this,  and  have  also  not  placed 
themselves  in  a  situation  to  be  heard  at  the  second  sessions,  the 
Court  therefore  do  not  see  a  sufficient  ground  for  granting  the 
mandamus.     Rule  discharged. 

Rex  V.  Justices  of  Essex,  M.  58  Geo.  3.    1  B.  Sf^  A,  210.  A  rule  The  next  get- 
bad  been  obtained  on  a  former  day,  calling  upon  the  defendants  to  *io"s  mem  tiM 
shew  cause  why  a  mandamus  should  not  issue,  commanding  them  ^pP^^"'*^^ 
to  receive  and  hear  an  appeal  against  an  order  of  removal  by  *'**'"^"*^ 
which  a  pauper  was  removed  from  the  parish  of  Tolleshunt  Knights, 
in  the  county  of  Essex,  to  the  parish  of  Washbrook,  in  the  county 
of  Suffolk.    Upon  shewing  cause  against  the  above  rule,  the  fol-. 
lowing  facts  appeared  upon  the  affidavits.  —  The  order  was  made 
on  Tuesday  toe  8th  July,  1817»  and  was  served  about  twelve 
o'clock  on  tlie  following  Saturday.  The  distance  between  the  re- 
spondent and  appellant  parishes  was  twenty-four  miles,  and  the 
appellant  parish  was  thirty-seven  miles  distant  from  Chelmsford, 
where  the  sessions  were  held  on  the  Tuesday  following,  and  fasted 
four  days;  and  by  the  practice  of  that  sessions  a  motion  to  enter 
and  respite  the  appeal  might  have  been  made  at  any  time  during 
the  sessions.    The  parish  not  having  appealed  at  the  July  sessions, 
the  justices  refused  to  receive  the  appeal  at  the  Michaelmas  ses- 
sions, on  the  ground,  that  that  was  not  the  next  quarter  sessions 
within  the  meaning  of  the  sta^  IS  8^  14  Car.  2.  c.  12.  §2.    After 
cause  shewn  against  the  rule,  Ld.  Ellenborough  C.  J.  said^  Tba 
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Stat.  i$  St  14  Cor.  8.  ccrtiinly  directs  die  tppei^  to  be  •(  the 
nexP  quarter  Beenons,  but  that  miMl  meaii  the  next  practtcable 
sefldenft.  The  parish  offcers  must  have  a  reasonable  time  al- 
lowed  them  to  make  the  necessary  enquiries,  that  they  msj 

Judge  of  the  propriety  of  appealing  or  not.  The  notice  here 
s  served  on  the  Saturday*  I  am  of  opinion  that  thej  are 
not  bound  to  devote  Sunaat/  to  such  a  purpose.  They  have 
then  only  <me  entire  day,  t .  e.  the  Monday,  to  get  the  neceastry 
iafermation,  and  to  consider  whether  they  will  appeal  or  not, 
and  that  in  my  judgment  is  not  sufficient.  It  has  been  aaid  that 
although  the  appeu  could  not  have  been  heard  at  those  aetaioBi, 
still  that  it  ought  to  have  been  entered  and  respited :  hot  that 
would  only  be  incurring  an  useless  expense,  without  conferring  s&y 
benefit  on  either  party,  and  was  therefore  •  quite  unneceaaarj'. 
Bale  absolute. 

(Fer  more  concerning  the  time  for  appeal,  see  this  vol.,  ante, 
page  101.  et  seq.) 

Rex  V.  King's  Landey,  T.UW.S.2  Salk.  605.  ComB.  865. 
2  Nol.  P.  L.  496.  Upon  an  appeal  against  an  order  of  removal, 
the  justices  adjourned  the  appeal  for  further  consideration.  And 
by  the  Court,  they  may  well  adjourn  an  appeal  upon  debate  for 
farther  consideration. 

Bodmin  v.  Warligen,  M.  23  Geo.  2.  2  BoH,  7S3.  2  Nol.  P.  L 
486.  446.  .  On  an  appeal  against  an  order  of  removal,  the  justices 
were  divided,  and  the  clerk  of  the  peace  made  an  entry  that  the 
appeal  was  lodged  and  nothing  done  in  it.  And  the  Court  held, 
that  under  these  circumstances  the  clerk  of  the  peace  ought  to 
have  entered  an  adjournment. 

But  where  the  sessions  itself  is  adjourned,  the  style  of  the 
sessions  ought  not  to  run  at  such  a  sessions  held  by  adjoummeni, 
but  the  time  of  the  first  meeting  of  the  sessions  ought  to  be  set 
forth,  and  that  the  same  was  continued  to  such  further  time  by 
adjournment :  As  in  the  case  of 

Rex  V.  Hinderckave,  19  Vin.  Ahr.  356.  2  Bott,  723.  An  order 
made  at  the  general  quarter  sessions  of  the  peace  held  by  adjoum- 
ment  was  quashed,  because  it  did  not  appear  that  this  was  the  next 
general  quarter  sessions  ;  for  it  might  be  that  the  sessions  wu 
begun,  and  continued  by  adjournment  before  the  order  w 
made. 

Rex  V.  Hqatonstatt,  T.  10  Geo.  2.  ^tirr.  5.  C.  88.  2  Bott. 
731.  2  Nol.  P.  L.  466.  The  sessions  was  said  to  be  holden  on 
sudi  a  day  by  adjournment,  and  it  did  not  i^ear  when  the  on- 
ginal  sessions  was  holden.  And  the  order  was  quashed  for  that 
cause. 

Rex  V.  Polstead,  H.  20  Geo.  2.  2  Stra.  MSS.  2  Bott,  732. 
2  Nol.  P.  L.  414.  437.  Appeal  was  made  to  the  quarter  sesaaos 
hi  Suffolk,  held  April  7*  1746,  against  ai^  order  of  remowl.  1^ 
sessions  was  adjourned  to  Afru'Qih,  at  WoodGrUgtSf  i^ere  ftr 
want  of  a  sufficient  number  of  justices  QOtiitx^  could  be  doit 
Afrit  Uth,  a  sessions  is  hdd  at  fysweh^.  and  adfoomed  to  the 
14th  at  Bury,  where  Ae  afperi  was  allowed^  It  was  moved  to 
quaslk  the  order  of  sessions,  as  matfe  witltout  jurisdiction^  the  99- 
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sionB  ending  for  want  of  an  adjournment  at  WooMridge,    And  of  A^joumingan 
that  opinion  was  the  Court;  for  the  words  in  the  2  H.  5.  <:•  4.  ^^VP^^' 
and  more  o/^en  if  need  be^  were  never  considered  aa,  givine  more  Vidt  ViC  V* 
than  one  original  sessions  in  a  quarter,  but  only  empowering  adi-  ^  I97>  (**•) 
joonunents.     The  county  must  take  notice  ot  adjournments»  but 
are  not  supposed  to  expect  a  new  sessions  tiD  the  usual  time. 
And  the  oraer  of  sessions  was  quashed. 

Rex  V.    fVest  Torrington,  T.  22  8^  Q3  Geo.  2.    Burr.  S.  C.  Thewmustbe 
293.    2  Bott,  724.    2  Nol.  P.  L.  402.  437-  466.    The  sessions  •nadj«irain«nt 
was  held  at  Kirton  ;  and  from  thence  adjourned  to  Caistert  at  p'JJJJ^^vhere^* 
which  place  no  sessions  was  held  pursuant  to  the  said  adjourn*  sessionti  are 
ment.     Afterwards  a  sessions  was  held  at  Horncastle ;  and  the  held  at  different 
appeal  was  heard  and  determined  there. — By   the   Court:  The  placea. 
sessions  at  Horncastle  could  not  take  up  the  appeal,  for  want  of 
jurisdiction.     A  quarter  sessions  must  be  holden  four  times  in  a 
year,  as  directed  by  the  statute ;  and  it  may  be  adjourned  from 
time  to  time,  and  from  place  lo  place :  but  if  it  is  once  dropped, 
it  cannot  be  resumed. 

Road  V.  North  Bradley,    T.  15  Geo.  2.   2  Stra.  1168.    2  Bott^  Order  conirm- 
718.  2  Nol.  P.  L.  ^33.     A  person  was  removed  from  Road  to  *?*^^^J 
North  Bradley.    North  Bradley  gave  notice  of  appeal;  on  which  jI^m  tlie 
Road  took  him  back,  but  however  got  their  order  confirmed  at  appellaots, 
sessions.     The  next  sessions  set  both  aside  as  fraudulent.    And  quaihed  by 
now  Road  insisted  that  tlie  order  was  good,  as  not  being  ap-  Court  of  %.  B* 
pealed  from  at  the  next  quarter  sessions :  and  as  to  the  other, 
that  it  was  not  in  the  power  of  one  sessions  to  set  aside  the 
act    of  the  other.      All   being  now    before  the   Court,    they 
quashed  the  first  order,  as  being  properly  quashable  on  appeaT; 
and  would  not  take  notice,  that  it  was  not  al  the  next  sessions 
after  service  of  the  order,  which  being  in  the  case  of  a  recent 
appeal,  they  would  suppose  to  have  been  served  too  late  for  an 
appeal  to  the  next  sessions.     And  as  to  the  order  of  confirmation, 
they  quashed  that,  as  not  being  made  on  any  appeal^  and  conse- 
quently without  jurisdiction^  and  at  the  same  time  quashed  the 
iktter  part  of  the  second  sessions'  order,  which  resciitde^  that 
confirmation,  as  not  being  properly  before  them* 

(d.)  S>f  mtjcr  of  anpral« 

For  notice  of  appeal,  and  time  of  appeal  against  aa  order  of 
removal  suspendea,  see  ante,  this  sect*  2.  (».)  and  stat.  49  Geo.  3* 
c.  124.  §  2.  p.  643* 

By  Stat.  9  Geo.  I.  c.  7.  §  8.    No  a^eal  or  appud$  Jrom  an§  ^  ^*  ^*  ^*^- 
cjder  Of  orders  of  removal  of  any  poor  person  or  persons  w/iat^  n2l.r«,«KU 
soever^  from  any  parish  vr  place  io  auolhert  shall  be  proceeded  notice  ii  to  be 
upon  in-  any  court  or  quarter  sessions^  unless  reasonable  notice  given  of  ap- 
ii  pven  by  the  churchviardens  or  overseers  of  the  poor  ^  such  paali, 
parish  orplueeftoho  shsdl  make  such  appeal,  unto  the  caurduMrdent 
or  overseers  of  the  poor  of  such  parish  or  place  Jrom  xifJuch  such 
poor  person  or  persons  shall  be  removed  ;  the  reasonaUeneu  ofvJdch 
notice  shall  Se  determined  by  the  justices  of  the  peace  at  ihje 
quarter  sessionsf  to  t»hich  the  appeal  is  made;  and  if  it  shall  op* 
pear  to  them  thai  reasonable  time  of  notice  laoas  not  given^  then  tk^ 
shdUad^m  the  said  tgapeul  to  the  nejBt  fisarter  sessimf$t  (f^d  tim 
and  there  finally  hear  and  determine  the  same, 
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Unleat  tbey 
think  the  ap- 
pellants had 
sufficient  time 
to  have  given 
notice  and  had 
neglected. 


Reasonable  notice.']  Rex  v.  «7.  ofHunlingdonshire^  £•  23  Geo*  3. 
Cald.  283.  2  Botty  719.  2  Nol.  P.  L.  418.  427.  Upon  a  removal 
of  a  pauper  by  t^o  justices,  the  notice  of  appeal  was  served  upon 
a  Sunday  :  had  the  appellants  deferred  the  service  of  their  notice 
till  another  day,  they  would  not  have  been  in  time,  under  the 
practice  estabushed  in  that  court,  to  have  given  reasonable  notice 
for  the  purpose  of  trying  the  merits  of  the  appeal.  The  sessions 
(being  of  opinion  that  the  party  aggrieved  was  not  at  any  rate  or 
for  any  purpose  entitled  to  appeal,  unless  the  prescribed  notice  had 
previously  been  given  ;  and  also,  that  a  service  of  a  notice  on  a 
Sunday  was  not  a  legal  service,  and  that  in  point  of  law  there 
had  not  been  any  notice)  refused  to  hear,  adjourn,  or  enter  the 
appeal.  —  A  rule  was  obtained  to  shew  cause  why  a  mandamus 
should  not  issue,  directing  the  justices  to  receive  and  hear  the 
appeal ;  and  no  cause  being  shewn,  the  rule  was  made  absolute. 

Rex  V.  the  J,  of  Gloucestershire y  E,  \9  Geo,  3.     Doug.  191. 

2  Botty  727.  2  NoL  P.  L.  419.  Qn  a  motion  for  a  mandamus  to 
compel  the  justices  of  the  quarter  sessions  of  Gloucestershire  to 
receive  an  appeal  against  an  order  of  removal ;  it  appeared  from 
the  affidavits,  that  the  examination  of  the  pauper  was  taken  in 
August ;  the  order  of  removal  the  1 2th  of  November  following; 
and  the  sessions  where  the  appeal  was  tendered,  held  on  the  1^ 
of  January  in  the  ensuing  year :  that  no  notice  of  appeal  had  been 
served  (for  which  the  reason  assigned  was,  that  the  appellants  had 
not  been  able  to  get  their  witnesses  ready  till  it  was  too  late  to 
give  such  notice) ;  that  the  Court  had  been  moved  to  receive  the 
appeal,  and  adjourn  the  consideration  of  it  till  the  following  ses- 
sions, and  had  refused.  —  The  Court  was  clearly  of  opinion,  that 
the  justices  ought  to  have  received  the  appeal,  and  the  rule  for  a 
mandamus  was  made  absolute. 

Rex  V.  t/.  of  the  North  Riding  of  Yorkshire.     E.  29  Geo.  3. 

3  2\  R.  150.    2  Botty  720.     2  Nol.  P.  L.  419-     This  was  a 

rule   calling  on    the   defendants    to  shew  cause  why   a    ma*" 

damus    should    not    issue,    directing    them    to    receive,    hear, 

and  determine  an  appeal  of  the  inhabitants  of  Gate  Helnuley 

against  an  order  of  removal  from  Strensall  to  Gate   Hdmdeyy 

both  in  the  said  riding.     The  order  was  made  on  the  26rh  Nov. 

and  executed  on  the    28th.     It   appeared   that   the   appellants 

attended  the  next  sessions  held  on  the  13th  Jan,  and  moved 

the  court  for  leave  to  lodge  the  appeal  and  to  respite  the  hearing 

thereof  to  the  next  sessions.    Tne  following  entry  was  made  by 

the  sessions:   "  Forasmuch    as    it   appears   to  tiiis  court  that 

there  has  been  sufficient  time  since  the  removal  of  the  paupers 

for  the  appellants  to  give  notice  and  come  prepared   to  try  this 

appeal  at  this   sessions,    and   no   cause   shewn  why   they    did 

not  proceed  accordingly,  it  is  ordered,  Ihat  the  motion  Jbr  lodging 

the  samcy  and  respiting  the  hearing  to  the  next  quarter  setsiamsy  Se 

rejected.**  —  The  Court  were  of  opinion,   that  the  justices  had 

not  acted  wrong ;  for  the  motion  was  in  e&ct  to  adjourn  the  i^ 

peal.    And  it  was  evidently  the  intenticm   of  the   parties   not 

to  enter  the  appeal  unless  the  court  would  ddjoom  it.     Tkejms* 

iiees  are  to  judge  of  the  reasonaUeneu'of  the  times    and  in 

some  counties  they  establish  a  rule  reguiatiog  the  time  of  notice. 

Here   it  appears,  that  the  order  of  removal  was  executed  on 

the  28th  ot  Nov. ;  so  that  there  was  sufficient  time,  for  the  appel- 
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lants  to  give  notice,  and  to  come  prepared  to  try  ft ;  and  the   I^otketfappeaK 

justices,  who  are  the  judges  of  this,  thought  so.*- Rule  dls* 

charged* 

But  in  Rex  v.  Justices  of  Bucks,  H  43  Geo.  3.  3  East, 
343.  2  Botty  720,  2  Nol.  P.  L.  421.  It  was  determined,  that 
where  notice  had  been  given,  and  if,  upon  an  appeal  lodged 
against  the  order  of  removal,  the  sessions  were  of  opinion  Uiat 
reasonable  notice  had  not  been  given  by  the  appellant  to  the  re- 
spondents'parish,  they  could  not  dismiss  the  appeal  on  the  ground 
that  notice  might  have  been  given  in  time,  but  were  bound 
by  the  direction  of  the  stat.  9  Geo,  c.  7*  §  8.  to  adjourn  the  ap- 
peal to  the  next  sessions. 

Rex  V.  J.  of  Shropshire  (erroneously  reported  Rex  v.  J.  of  ItbiinpeimUT* 
Staffordshire,)  T.  46  Geo.  3.     7 East,  549.      2  No!.  P.  L.  421.  "pon  these.- 
An  appeal  was  lodged  at  the   next   sessions   after  an  order  of  J[J!2?^**  *°**' 
removal  made,  and  was  moved  to  be  adjourned,  on  the  part  of  the  appeal, 
the  appellants ;  no  notice  having  been  given  to  the  respondents ;  where  no  notice 
but  the  sessions,  being   of  opinion    there   had  been    sufficient  has  been  given 
time  for  the  appellants  to  have  given  such  notice  after  the  order  ^t*>«w«pon- 
bad  been  executed,  and  before  the  holding  of  the  sessions,  dis-        ^* 
missed  the  appeal.     Whereupon,  a  rule  was  obtained,   calling 
upon   the  defendants  to  shew  cause  why  a  mandamus  should  not 
issue  to  them,  commanding  them  to  receive  and  enter  a  continu- 
ance on  the  said  appeal,  to  the  next  general  quarter  sessions, 
and  there  hear  and  determine  the  matter  of  the  said  appeal.  — 
Afterwards  there  was,  on  the  part  of  the  defendants,  no  opposi- 
tion to  making   the    rule  absolute ;  they  considering    that   the 
case  of  Rex  v.  the  J.  of  the  North  Riding  of  Yorkshire  had  been 
over-ruled  in  the  subsequent  case  of  Rex  v.  J.  of  Bucks  (both 
ante).  —  A.nd.'LoxdiEUenhorough  C.J.  said,  that  the  latter  case  had 
been  well  considered,  and  that  the  court  were  satisfied  that  the- 
statute  was  compulsory  on  the  sessions  in  these  cases  to  receive, 
and  adjourn  the  appeal.    Rule  absolute. 

Rex  V.  J.  of  Wiltshire,  M.  49  Geo.  3.      10  East,  404.     Botf,  Jh*  «««<»• 
Cont.  5.    2  Nol.  P.  L.  407.  413. 414.  436.    This  was  a  rule  ^^^^ 
calling  upon  the  defendants  to  shew  cause  why  a^writ  of  manda*  re^oablene^ 
mus  should  not  issue,  commanding  them  to  enter  continuances  of  the  notice; 
upon  the  appeal   of  the  inhabitants   of  Stourton  in   Wiltshire,  andifthejbe 
a^nst  an  order  of  removal  from  Mere  to  S.,  and  to  hear  and  ^^8*  ^^ 
determine  the  said  appeal.  —  This  was  founded  on  an  affidavit  of  wSTinterf 
the  appellant's  attorney,  living  at    Wincaunton  in  Somerset,  by 
which  It  appeared  that  he  was  applied  to  by  the  parish  officers  of 
S.  on  the  19th  of  April  last,  to   enter   the   appeal  and  get  it 
respited  until  the  next  sessions,  in  consequence  of  which,  notice 
of  appeal  and  of  the  intended  motion  to  respite  was  given  to  the 
respondents.    That  the  next  sessions  was  held  on  the  26tb  ai 
April,  when  the  appeal  was  entered  and  respited  to  the  Midsum^ 
fner  sessions,  whicn  was  held  at  Warminster  on  the  12th  oi  Jvly  ; 
that  on  the  2d  of  July  Uie  appellants'  attorney  learnt  for  tne 
first  time  that  the  sessions  had  made  certain  rules  for  their  prac- 
tice, which   were   not  published    till   after  the \/lpn7  sessions, 
nor  acted  upon  or  officially  circulated  till  the  Midsummer  sessionsi 
by  which  it  was  required,   that   on   all   trials   of  appeals,  the 
aotice  of  trial  was  to  be  given  on  or  before  the  Monday  in  the 
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jtfotioe^oj^ntj'  we^k    next    before    the    sessions,    otherwise    the    notice  to  be 

deemed  insufficient,  and  that  the  like  notice  xvas  to  be  given  in  the 
case  of  respited  appeahy  unless,  Sfc.  —  That  on  Tuesday  the  5th  of 
Juljfy  notice  of  trial  of  the  appeal  was  served  on  the  respondents 
at  six  o'clock  in  the  morning,  dated  the  day  before,  being  as 
soon  as  the  signatures  of  the  parish  officers  could  be  obtained. 
That  the  usual  notice  theretofore  required  in  such  cases  in  this 
and  the  neighbouring  counties  was  given  in  this  case.     That  the 
appellants'  attorney  attended  the  Midsummer  sessions  on  Tues- 
day the  12th  o^  July,  and  on  the  next  day  the  appeal  was  called 
on,    when    the    respondents    objected   that   the  notice  had  not 
been  given  in  time.    That  the  appellants  then  applied  to  the 
court  for  an  adjournment  under  the  circumstances,   oifering  to 
pay  the  costs  of  the  day ;  but  the  court  refused  it,  thinking  they 
nad  no  power  to  do  so.  —  Affidavits  were  also  read  in  answer 
4o  this  rule,  alleging  that  the   new  order  of  practice  was  made 
at  the  preceding  January  sessions  held  at  Devises  ;  and  that 
notice  of  it  was  immediately  after  promulgated  in  the  county. 
That  the  appellants'  attorney  lived  only  five  miles  from  5.  though 
in  the  county  of  Somerset  ;  and  that  the  litigating  parishes  were 
very  near  to  each  other.  —  Lord  EUenborough  Cu.  J.     The  ma- 
gistrates certainly  had  a  discretion   to  exercise  with  respect  to 
what  was  reasonable  time  for  giving  the  notice  of  appeal ;  but  we 
have  also  a  kind  of  visitatorial  jurisdiction  over  them  in  the  ex- 
ercise  of  such  a  discretionary  power ;  and  we  think  that  in  thb 
case  they  have  not  exercised  that  discretion  in  a  way  that  we 
ought  to  give  effect  to ;  but  that  we  ought  to  interfere  and  correct 
it.    Here  it  appeared  that  a  new  rule  of  practice  with  respect 
to  giving  notice  had  been  recently  made  by  the  sessions,  of  wnic^ 
tlie  appellants'  attorney  had  no  Knowledge,  but  he  conformed 
himseli  to  the  former  practice ;  and,  under  these  circumstances, 
it  would  be  too  much  to  conclude  the  appellants   from   having 
their  case  heard.     Rule  absolute.     [Though  by  staU  l^t^X^Ct. 
c,  12.  the  appeal  was  to  be  lodged  at  the  next  quarter  sessions, 
yet  when  it  was  so  lodged,  the  justices  might  nave  a(Kommed 
It  toties  quoties  the  purposes  of  justice  required*  —  Vide  the  case 
of  Rex  V.  Lumley  parish,  2  Salh  605.     And  there  is  nothing  in 
the  9  Geo*  1«  to  restrain  their  general  power  in  this  respect,  but 
rather  tp  compel    the   adjournment  if  the  first  notice  has  not 
^een  given*     Vide  Rex  v.  J.  of  Bucks,  and  Rex  v.  J.  of  Skrop- 
MreJ]     (Mr.  East's  note.) 

Although  it  is  not  expressed  in  the  act,  that  this  notice  shall  be 
in  writing,  the  Court  will  better  judge  of  the  reasonableness  of  it, 
if  it  shalfbe  in  writing :  And  it  may  be  thus : 

To  tl#  Cliur^wardens  and  Overseers  of  the  poor  of  the  parish  of 

■'■"■  in  the  county  of .  ■  ■  ■■... 

YHT8  is  to  give  noHee  to  you,  amd  every  of  yoUf  ihat  me  the 

"^   churohwardetu  tmd  overseers  of  the  poor  of  ihe  parish  ^ 

m  lAr  county  of  — — —  do  intend  at  the  nexi  fuarter  sessions  «/" 
ikefeaoe  to  he  holden  fbr  the  said  county  of  ■  to  cemmenie 

nnJproseevte  an  appeal  ag^nst  sm  order  qfd.  P.  mnd  K.  P.  ee^mrts, 
t¥9o  of  his  majesty's  justices  of  the  peace  ^  the  said  eommty  9f 
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ti.  ^(  tffe  eflfrrt  nf  an  ordrr  of  remobal,  uiianpealrli 

agantst;  and  herein, 

(a.)  How  far  it  isJinaL 

{h.)  Ofwnatjacts  it  is  conclusive. 

(a.)  $^oVu  far  an  otter  of  rcmobal  ia  final. 

Malendine  V.  Hunsdon,  H.  12  Ann.     Fol.iftS.    Two  Justices  Oid«riioc«p. 
bj  ail  order  send  some  poor  persons  to  Hunsdon.    Two  justices  pMlcd  agairat 
there  by  an  order  send  them  back  again.  -^  By  the  Court :  They  ^  ^'"^ »  *n^ 
ouffht  to  have  appealed,  and  not  sent  them  back ;  and  held  the  ^!^?^5l."® 
order  of  the  first  two  justices  to  be  good,  because  there  was  no  JJJ^JJTt^ 
appeal  against  it-  ^^^  eiSpciDg 

Chcdbury  v.  Chiming^  Farringdon,  T.  12  W.3.  2  Stdk.  468.  by  apiMsL 
2  Bott,  684.  2  Nol.  P.  L.  188.  A  person  was  removed,  by 
order  of  two  justices,  fVom  a  parish  in  Warmckshire  to  ChMury 
in  Oxfordshire^  from  thence,  by  order  of  two  justices,  to  Chipping 
JFarringdonf  in  Berkshire  :  It  was  objected,  That  Chalbury  ought 
to  have  appealed,  and  got  the  order  upon  them  discharged  ;  to 
which  Holt  C.  J.  agreed :  For,  sending  the  man  to  another  place 
is  falsifying  the  first  order,  which  cannot  be  done  but  by  appeal ; 
ibr  the  order  of  two  justices  is  a  determination  of  the  right  against 
all  persons,  till  it  be  reversed.  Chalbur^  should  have  appealed 
firom  the  Warwickshire  order,*  and  got  that  Set  aside,  and  sent 
the  man  back  tliither ;  and  the  justices  there  should  have  sent 
Kim  to  Chipping  Farringdon.  Therefore  the  latter  order  was 
noiM^ht. 

&x  v.  Leverington,    T.    21   S;  22  Geo.  2.      Bufr.    S.  C.  ThcorlglxiM 
276.    2  Botty  715.    2  Nol.  P.  L.  2m.  447.    Removal  frdm  Sut^  "^  ^^^ 
ton  St.  Mary's  to  Leverington :  and  no  appeal :   and  the  ses-  ftomwaldu- 
sibna  confirmed  the  original  order,  though  not  appealed  from^  u^ 
Four  months  after  the  first  order,  a  second  original  order  was 
made  to  remove  the  pauper  from  Leoerington  to  Sutton  St.  aVt<* 
cholAs ;  which  second  original  order  was  confirmed  by  the  sei<* 
aions  upon  appeal.  —  By  tne  Court :  The  second  origind  order, 
and  the  order  of  sessions  Confirming  it,  were  quashed,  and  tb^ 
first  oru^inal  order  was  confirmed ;  for  L.  was  bound  by  the  first 
origifuuorder  unAppealed  from,  tinier  some  subsequent  settle** 
ment  appears,  and  lOur  months  is  not  a  stcffident  distance  of  Ximti 
wiier^upoB  to  ground  a  presumption  of  hitving  acquired  a  new 
settlement.    And  the  Ofder  of  sessionir,  confirming  the  first  Oct^ 
ginal  order,  was  quashed,  ds  being  n  votnntlOT  and  e^etra-judidfti 
act  of  the  sessions,  to  confirm  an  order  wfich  wa*  ttt/t  eoni« 
ylakiad  of.     A  resolution  to  the  same  ateet  in  OMstli/ntk  ^. 
St.  ^ibAdt^s  Winchester,  li)  Gm.  2.,  #aa  me&tiofitfS  by'ft^  OMTt 
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Except  wfierv  But  in  Rex  v.  Svoalcliffe,  H,  23  Geo.  5.  Csi^e^.  246.  2  Botty 
the  ranoTal  is  633.  2  iVb/.  P.  L.  129.  186.  Tkomat  Hawkins  and  Mory 
to  a  place  that  his  wife  were  removed  from  the  parish  of  Swalcliffe  to  the  pa- 
^itTow""'  rish  of  Stourton.  The  sessions  quashed  the  order,  and  stated 
poor  Beparately.  specially :  That  the  pauper  was  bom  at  Swaklrffh ;  that  in  Ja- 

nuarify  1782,  he  was  removed  from  Swalcliffe  to  Ascatty  a  large 
populous  village,  part  of  the  parish  of  Whickfordj  and  maintain- 
ing its  poor  in  common  v/ith  Whichford ;  Ascott  did  not  appeal, 
and  Sxjoalcliffe  filed  the  order  at  the  Epiphanif  sessions,  1782,  for 
safe  custody.  The  pauper  and  his  wife  commg  again  into  Stoal- 
cliffe,  and  not  having  acquired  any  subsequent  settlement,  Swal- 
cliffe obtained  the  first  mentioned  order,  and  sent  the  paupers  to 
Stourton,  where  he  had  gained  a  settlement  by  hiring  and  service. 
—  It  was  contended,  that  the  order  of  removal  to  Ascott  being 
onappealed  from,  was,  as  to  the  pauper's  settlement  in  the  parish 
of  Whichford  as  including  Ascott,  a  conclusive  judgment.  In  re- 
ply it  was  insisted,  that  though  an  order  of  removal  unappealed 
from  is  conclusive  when  directed  to  a  place  to  which  a  removal 
can  legally  be  made,  and  where  there  is  to  be  found  some  person 
legally  authorized  to  appeal ;  vet  that  here  were  no  ofEcers  to 
act :  that  to  omit  to  do  a  thing  which  was  impossible  to  be 
done,  could  not  be  conclusive  upon  any  one :  that  Whichford 
could  not  in  this  case  appeal ;  for  not  being  parties,  they  were  not 
entitled  to  be  heard.  —  By  Ld.  Mansfield  C.  J.  The  removal  to 
Ascott  was  in  truth  no  removal  at  all ;  there  was  no  reason  for  an 
appeal ;  it  was  a  mere  nullity.  Order  of  sessions  quashed,  and 
the  order  of  the  two  justices  affirmed. 
Or  where  the  In  Rex  v.    Chilvers   Coton,     H.    39  Geo.  8.       8    T.  B.  17?. 

J»wt»o»  making  ^  Bott,  635.  2  Nol.  P.  Z.  128.  190.  453.  It  was  determined. 
r^22tiQnr°'  ^*^  where  the  justices,  making  an  order  of  removal,  want  juris- 
"'^^  diction,   such  order  is  a  nullity,  and  not  merely  voidable  but 

absolutely  void,  and  that  the  parish  to  which  it  is  directed  may 
object  to  it  at  any  distance  of  tune,  thoogh  never  appealed  against, 
and  though  acted  under  for  twenty  years. 
An  order  may  ■  Rex  v.  Llanrhydd^  //.  10  Geo.  3.  Burr.  S.  C.  658.  2  Botty 
be  deserted  and  686.  2  Nol.  P.  L.  128.  188.  Two  justices  (Mr.  Middleton  and 
^^^  'tfJSth-  ^^'  Jones)  made  an  order  of  removal,  in  May,  1768,  fVom  JJam- 
ouTmcillDg.     ^^ydd  to  Ruthiuy  and  the  paupers  were  delivered  to  the  officers 

of*  Ruthiny  who  maintained  them  for  a  while  ;  and  for  some  time 
after,  they  were  maintained  at  the  joint  expense  of  both  parbhes. 
And  notice  of  appeal  against  the  said  order  being  served  on  the 
officers  of  Llqnrhydd,  by  the  officers  of  Ruthin,  on  the  morning 
of  the  quarter-sessions,  previous  to  the  filing  of  the  said  appeal, 
the  officers  of  Llanrhydd  consented  to  take  the  paupers  back  to 
their  custody,  without  giving  the  parishioners  of  Ruihin  the 
trouble  of  appealing.  Afterwards,  in  January^  1769>  two  justices 
(Mr.  Yale  and  Mr.  Price)  removed  the  same  paupers  from  Xisa- 
rhydd  to  Denbigh.  And  upon  appeal  their  settlement  was  found 
to  be  at  Denbish.  But  it  appearmg  in  evidence  on  the  b^ialf  of 
the  parish  of  Denbigh^  that  the  former  order  made  by  Mr.  Middle- 
ton  and  Mr.  Jones  for  removing  them  to  Ruthin  nad  not  been 
appealed  against,  the  Court  were  of  opinion,  that  the  said  order  of 
removal  from  Llanrhydd  to  Detibigh  ought  to  be  quashed,  and  was 
fluaahed  accordingly.— After  argument.  By  Ld.  Ma$ukeldC.  J. 
ITiat  Older* was  made  in' fayoux  of  Llanrhydd f  Uanrkydd gaxt 
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it  up,  and  consented  to  take  the  paupers  back,  without  giving  Parukabandon* 
Ruthin  the  trouble  of  appealing  against  it.    May  not  a  party  give  ing  an  order  of 
up  a  judgment  intended  for  his  own  benefit  ?    And  the  order  of  »<*»«««'• 
sessions  was  quashed,  and  the  order  for  removing  the  paupers 
from  Udnrhydd  to  Denbigh  affirmed. 

Rex  V.  Inhabitants  of  Diddlebury^  E,  SO  Geo*  3.    12  Easty  359.  Removing 
Bott,  Cont.  108.     2  NoL  P.  L.  428.  188.     By  an  order  of  re-  parish  may,  bf 
moval,  dated  August  15th,  1809,  Mary  Davies^  single  woman  «»ns«ntaban- 
wiih  child,  was  removed  from  Much  Wenlock  to  DiddUbury,  both  ^  wb^^urat'^ 
in  the  county  of  Salop.    The  sessions  confirmed  the  order,  sub-  ordw- to^'iu*' 
ject,  &C.  —  Case:  Soon  after  the  sessions  in  «/u/y,  1809,  two  jus-  oUier  parish 
ticcs  by  an  order  removed  the  said  Mary  Davies  from  Muck  held  [^od. 
Wenlock  to  Long  Stanton  parish,  in  the  same  county ;  by  virtue 
of  which  order  she  was  conveyed  by  the  parish  officers  of  Much 
fVenlocky  and  delivered  by  them,  with  the  order,  to  the  parish 
officers  of  Long  Stanton^  who  received   her  accordingly,   and 
maintained  her  there  for  fiveVeeks,  at  the  expence  of  Long  Stan^ 
ton  parish.     On  the  15th  of  August  following,  doubts  having  been 
entertained  whether  the  order  made  in  July  preceding  could  be 
supported  by  evidence,  a  meeting  was  haa  between  the  parish 
officers  of  Much  Wenlock  and  Long  Stanton,  who  finding  the  ac- 
count given  by  other  witnesses  was  different  from  that  given  by 
the  pauper,  on  whose  evidence  the  first  order  of  removal  to  Long 
Stanton  had  been  made,  and  being  of  opinion  that  it  could  not 
therefore  be  supported,    they  mutually  agreed  to  cancel  that 
order ;  which  they  accordingly  did,  with  the  consent  of  the  ma- 
gistrates who  had  made  it,  and  who  thereupon  made  another 
order,  which  is  the  order  now  appealed  against,  and  which  was 
made  before  any  sessions  had  intervened,  to  which  any  appeal 
against  the  first  order  could  be  made.     There  was  no  appeal 
against  the  order  of  removal  to  Long  Stanton,  —  When  this  case 
was  called  on,  Le  Blanc  J.    said.  That  the  point  had  been  ex- 
pressly decided  in  the  case  of  Rex  v.  Hanrhydd;  and  Ld.  Ellen" 
borough  C.  J.  said.  That  the  point  was  so  clear  upon  principle, 
that  It  did  not  want  any  authority  to  support  it.  — *  Against  the 
orders,  Chalburv  v.  Chipping  Farringdon  was  cited,  and  it  waA 
urged  shortly,  that  however  an  order  made  might  be  abandoned 
before  execution,  it  could  not  afterwards ;  and  being  in  the  na- 
ture of  a  judgment  executed,  it  could  only  be  reversed  by  appeal. 
—  Ld.  Etlenborough  C.  J.  said.  There  are  two  ways  of  getting 
rid  of  an  order,  one  by  the  consent  of  the  parish  in  whose  favour 
it  is  made,  to  abandon  it ;  the  other,  by  waiting  till  the  time  of 
appeal,  and  appealing  against  it  to  the  sessions,  by  whom  it  may 
be  quashed,  it  not  supported.    Here  the  parish  in  whose  favour 
it  was  made,  finding  upon  further  information,  that  they  could 
not  support  it,  very  sensibly  determined  to  abandon  it  at  once, 
by  consent,  and  acted  accordingly.     And  what  objection  can 
there  be,  as  Ld.  Mansfield  observed  in  the  case  mentioned,  to  a 
party's  abandoning  a  judgment  intended  for  his  own  benefit  ?    In 
the  case  in  Salkdd,  there  was  no  consent  of  the  party  in  whose 
&vour  the  order  of  justices  was  made  to  vacate.     Per  Curiaft^ 
Ordera  confirmed* 
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1 1 1    n ,  I   4'. 


An  order  of  re- 
moval unap* 
pealed  against, 
is  conclusive  of 
the  facts  stated 
in  it. 


If  two  be  re- 
moved OS  man 
and  wife,  it  is 
conclusive  of 
that  fact  upon 
the  parish  re- 
moved tOy  if 
the  order  be 
not  appealed 
against;  and 
after-born  chil- 
dren claiming 
settlement  from 
the  father  and 
mother,  are  also 
concluded  as  to 
the  fact  of  mar- 
ruige. 


So  also,  it  is 
conclusive  on 
all  derivative 
settlements. 


(^0  Q(  bigat  fAcr0  It  10  ttmtlufUbt  toj^ 

ngatn0t. 

Rex  V.  NoHh/eatheHoriy  E.  6  Geo.  2.  1  Sesi.  Co.  15*.  Two 
justices  made  an  order,  by  which  they  removed  a  man,  his  wife, 
and  four  children,  naming  themf  to  Featherton  ;  and  there  was  no 
appeal.  Afterwards  Featherton  found  out  that  this  woman  was 
not  the  wife,  for  that  the  man,  though  married  to  her,  was  mar- 
ried before  to  another  woman,  and  consequently  the  second 
marriage  totally  void.  And  they  removed  the  woman  by  her 
maiden  name  to  Horsington,  and  the  four  children  thither  as 
bastards.  Horsington  appealed;  and  the  sessions,  upon  hear- 
ing the  matter,  stated  specially,  that  this  woman  and  the  four 
children  were  the  same  with  the  woman  and  children  remoTed  by 
the  first  order,  and  gave  judenlent  that  the  first  order  was  con- 
clusive, and  thereupon  quashed  the  said  second  order And  bj 

the  Court :  They  have  slipped  their  opportunity,  and  the  fint 
order  not  appealed  against  is  conclusive. 

Nympsfidd  v.  Woodchesier,  M.  16  Geo.  2.  2  Sira.  1 172.  JBarr. 
S.  C.  191 .  2  BoU,  6S5.  2  Nol.  P.  L.  127.  In  1731  a  man  and 
his  wife  were  removed  from  N^mpsfiM  to  fVoodchesterj  and  there 
was  no  appeal.  They  had  afterwards  returned  to  Nympgfiddj  and 
had  there  three  children,  who  were  now  sent  from  Nympgfidd  to 
fVoodchester,  together  with  the  father.  And  upon  app^  aa  to  the 
children,  it  was  offered  to  give  in  evidence,  that  the  man  had  a 
former  wife,  and  consequently  the  children  bom  at  Nympt/kid 
were  as  bastards  settled  there.  The  sessions  refused  to  let  IVood- 
cheiter  go  into  this  evidence,  being  of  opinion  that  Woodckett^ 
was  concluded  by  the  first  order  unappealed  from,  and  thai  it 
made  no  difference  that  the  children  were  bom  afterwards. — 
The  Court,  on  debate,  confirmed  both  orders:  For  tlie  nMniage 
being  established  by  the  first  order,  the  settlement  of  the  chfl- 
dren  (which  is  derivative)  follows  of  course,  and  can  no  way  be 
impeached,  but  by  entering  into  the  merits  of  the  first  oiraer 
which  hath  been  acquiesced  in.  And  nothing  is  more  celahKahfd, 
than  that  an  order  unappealed  from  is  conclusive. 

Same  decision  in  Rex  v.  Silchestery  i/.  6  Geo.  S.  Burr*  S.  C 
551 .    2  Bott,  686.    2  Nol.  P.  L.  127. 

Rex  V.  St.  Mary,  Lamhethy  E.  36  Geo.  3«  6  T.  12. 615.  ^B^Uy 
695.  2  Nol.  P.  L.  127.  The  pauper  (with  her  three  chfldren) 
was  removed  as  Eli%.  the  wife  of  W.  T.  from  St.  Maryy  Lambethy 
to  Huntspill:  and  the  sessions  confirmed  the  order  aa  far  as  re- 
lated to  Eliz,,  but  quashed  it  aa  to  the  children.  And  they  stated 
specially,  that  the  pauper  Eliz.  in  1784  was  reoMved  from  Si^kt- 
under- Hampden  to  HunUpitty  with,  and  as  the  wife  of  a  man  to 
whom  before  that  time  sne  had  been  married :  whidi  erter  wss 
unappealed  from.  The  appeHants  offered  to  give  m  endcacc,  ttat 
the  pauper  Eliz.  had  been  married  to  W.  T.  iUMttyv  ^  then 
having  a  former  wife,  and  which  wife  wtti  stdi  Uvkig ;  the  dul- 
dren  were  bora  of  the  pauper  EUz.  doHng  her  colMbitMioB  witfi 
W.  T. ;  and  tJie  Court  said,  that  an  order  of  reiufval  rniappaiiQd 
against  is  conclusive,  not  onhr  on  the  persons  removed,  bat  also 
on  all  derivative  settlements  n>om  them.  Order  of  seaaiona  con- 
firmed as  to  the  wife,  and  quashed  as  to  the  children. 
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Rex  V.  Southowram,    T.  26  Geo.  3.      I   T.  R.  853.      2  £o/^  Order  unap. 
6SI.    2Nol.  P.  L.  128.    Elizabeth  Booth,  widow,  and  her  thrte  pealed ogdnst, 
children,  were  removed  from  Southourram  to  North&tvram.  On  the  JJ^e^M  to^Aow 
appeal  the  sessions  stated,  that  it  appeared  by  the  evidence  of  ^^  ar,  Q,en. 
fVUliam  Booth,  (father  of  Jeremiah,  late  husband  of  the  pauper,)  tionedinit,  and 
that  the  said  WiUiam  and  Jeremiah  were  born  and  settled  at  remored. 
Halifax,  but  it  did  not  appear  that  J.  had  done  any  act  to  gain  a 
settlement;  that  on  the  6th  of  AprU,  1774,  the  said  William 
Booth  and  his  txfife,  bid  not  any  of  their  children,  were  removed 
from  Halifax  to  Northowram,  who  received  the  two  paupers,  and 
did  not  appeal.    That  Jeremiah  and  Elizabeth  the  pauper  were 
married  some  years  before  the  removal  of  William  and  his  wife, 
and  had  those  three  children ;  and  J.,  from  the  time  of  his  mar- 
riage until  his  death,  lived  at  H,  in  a  house  he  rented,  indepen- 
dent of  his  father,  and  was  not  removed  by  or  mentioned  in  the 
order,  nor  was  then  any  part  of  his  family.     The  sessions  dis- 
charged Ihe  order,  subject  to  the  opinion  of  the  Court,'  Whether 
the  settlement  of  £.  B,  and  the  said  three  children  was  by  in- 
ference to  be  deemed  at  Halifax,  or  to  follow  the  settlement  of 
the  father  to  Northotvram  ?  By  the  Court :  The  order  of  removal 
unappealed  from  is  conclusive  as  to  the  Jather  and  mother,  but  not 
as  to  the  son,  because  he  is  not  mentioned  in  it,  and  the  sessions 
have  expressly  found,  that  the  son  was  settled  at  Halifax,   Order 
oi  sessions  confirmed. 

Rex  V.  Rudgeley,  T.  40  Geo.  3.     8  T.  R.  620.     2  Bott,  697.  Where  the 
2  Nol.  P.  L.  127.     Removal  of  Emanuel  Smith,  and  Elizabeth  his  ^^^  ^; 
wife,  from  Acton  Trussell  to  Rudgeley,  and  confirmed  by  the  ses-  J^^^  ^,/j;  S. 
sions. — Case:   In  1727,  by  a  certificate  to  Acton  Trussell,  Rudgeley  widow, 
acknowledged  the  &ther  of  Emanuel  Smith,  and  Emanuel  Smith 
(the  pauper)  to  be  their  parishioners  :  afterwards  the  son  married 
the  pauper  Elizabeth.  And  in  1799,  Elizabeth  Smith  was  removed 
by  the  name  and  description  of  Elizabeth  Smith,  "  widow,"  from 
'S^.  George,  Hanover- Square,  to  Acton  Trussell ;  and  against  that 
order  there  was  no  appeal.    And  it  was  said  in  support  of  the 
order  of  sessions,  that  this  was  not  a  removal  of  Emanuel  Smith, 
nor  of  his  wife,  as  the  wife  of  Emanuel  Smith,  but  simply  of  * 
Elizabeth  Smith,  widow,  ai>d  that  therefore  the  parish'of  Acton 
Trussell  had  no  notice  of.  the  ground,   on  which  the  order  of 
removal  would  be  disputed.  —  But  Grose  J.  said,  that  this  order 
was  conclusive  as  well  as  in  the  case  of  a  removal  of  one  as  wife  ; 
for  that  this  description  imported  that  she  was  removed  to  a  pa- 
rish where  her  husband  had  gained  a  settlement,  at  least  it  put 
that  question  in  issue,  and  therefore  it  behoved  the  parish,  to 
which  the  removal  was  made,  to  inquire  how  that  settlement  was 
gained.     This  would  have  been  an  object  of  inquiry  on  an  ap- 
peal against  that  order ;  but  as  that  parish  did  not  then  litigate 
the  question,  the  Court  were  bound  according  to  all  the  autho- 
rities   to  determine  that  the  former  order  of  removal  is  con- 
clusive, and   that   not  as  to  her  only,  but  as  to  the  husband 
likewise.     And   Lawrence  J.  agreed,  and  also  said,  that  the  de- 
scription "  widow,**  raised  a  presumption,  that  she  was  removed 
to   the  place  where  her  husband  was  settled.  —  Le  Blanc  J. 
was  of  the  same   opinion,   and  said  that  the  cases  of  Rex  v. 
EUehester,  and   Rex  v.  St.  Mary,  Lambeth,  shew  that  an  order 
of  raaaoval  unappealed  from  is  conclusive,  -though  the  party,  be 
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Order  of  re- 
moval of  a  wo- 
man, as  a  wifit 
unappealed 
agunst,  con- 
clusive of  the 
question  of 
marriage. 


removed  by  a  wrong  addition  ;  for  in  both  those  cases  the 
woman  was  removed  as  the  wife,  though  in  fact  she  was  not 
the  wife,  yet  it  was  holden  that  the  parties  were  precluded  by 
the  orders  from  disputing  the  settlements  again  upon  subse- 
quent removals.  That  the  result  of  all  the  cases  seemed  to  be 
this ;  an  order  of  removal  unappealed  against  is  conclusive ;  an 
order  of  removal  of  a  woman,  though  not  as  wife,  is  conclu- 
sive of  the  settlement  of  the  husband,  as  well  as  the  wife; 
and  the  circumstance  of  the  party  being  removed  under  a  wrong 
description,  does  not  take  the  case  out  of  the  general  rule.  Both 
orders  quash  ed. 

Rex  V.  Binegar,    E.  46  Geo.  3.  7  East,  377.  2  Nol.  P.  L.  127. 
182.  193.  199.  202.    On  appeal  by  the  parish  officers  of  Bineeary 
in  Somerset,  against  an  order  removing  Elizabeth  Savage,  other- 
wise Walters,  by  the  name  of  E,  5.  single  woman,  from  Midsomer 
Norton  in^  the  same  county,   to  Binegar ;  the  order  of  removal 
was  affirmed  by  the  sessions,  subject,  &c.  —  Case :  On  the  25th  of 
April,  1793,  by  order  of  two  justices  made  on  the  complaint  of  the 
parish  officers  of  Kilmersdon,  it  was  complained  and  adjudged  as 
follows ;  viz»  ''  That  John  Savage,  labourer,  and  Betty  his  nife 
(the  said  Betty  being  the  pauper  removed),  lately  came  and  in- 
truded themselves  into  the  parish  of  Kilmersdon,  endeavouring 
there  to  settle  as  inhabitants  thereof,  contrary  to  law,  not  having 
any  way  acquired  a  legal  settlement  therein,  and  are  likely  to 
become  chargeable  thereto,  we  do,  upon  due  examination,  adjudge 
the  said  complaint  and  premises  to  be  true ;  and  we  do  further, 
upon  the  examination  of  the  said  Betty,  the  wife  of  the  said  John 
Savage,  taken  upon  her  oath,  adjudge  that  the  said  «/•  S»  and  B. 
his  wife,  were  last  legally  settled  in  the  said  parish  of  Midsomer 
Norton"     The  said  Betty  was  removed  from  K,  to  M.  iV.  and  no 
appeal.     On  the  20th  of  July  1799,  by  another  order  of  two 
justices,  made  on  the  complaint  of  the  parish  officers  of  Wdlom^ 
m  the  said  county,  it  was  complained  and  adjudged  as  follows ; 
viz.  **  That  Elizabeth  Savage  (the  pauper),  lately  came  to  inhabit 
in  the  said  parish  of  JVellow,  &c.,  and  that  the  said  Elizabeth 
Savage  is  actually  chargeable,  &c.  we,  &c.  upon  examination,  &-c 
and  also  upon  the  examination  of  the  said  E.  S.  upon,  &c  do 
adjudge,  &c.  to  be  true,  and  we  do  adjudge  that  the  place  of  the 
last  lawful  settlement  of  the  said  E.  S.  is  in  the  said  parish  of 
M.  N."     And  no  appeal  against  this  order.     At  Lady-day^  1803. 
the  said  E.  S.  hired  herself  and  served  a  year  with  «/.  B.  of 
Binegar.     The  said  John  Savage  is  still  livmg.     After  she  left 
this  service  she  returned  to  M.  N.  and  became  chargeable  to  that 
parish*     In  May  1805,  J.  S.  was  committed  to  the  house  of  cor* 
rection  for  having  run  away  and  left  the  said  E.  therein  called  his 
iioife  so  chargeable ;  after  this  he  was  at  the  sessions  convicted  of 
having  so  done,  and  was  sentenced  accordingly.     The  respondenti 
produced  evidence  to  the  court,  that  a  marriage  solemnized  be- 
tween the  said  J.  S.  and  the  said  E.  before  either  of  the  said 
orders  of  removal  were  made  was  a  nullity,  and  the  nullity  of 
such  marriage  was  not  disputed.    The  question  for  the  opinion  of 
the  court  was,  Whether  or  not  the  respondents  were  estopped 
either  by  the  former  orders  of  removal,  or  by  the  adjudication  of 
the  said  «7.  S.  to  be  a  vagrant  for  running  away  and  leaving  the 
sttd  Betty^  who  is  in  such  adjudication  considered  at  ku  wift^ 
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from  giving  any  evidence  whatever  to  prove  the  said  marriage  a   OrtUr  of  removal 

nullity.    In  support  of  the  order  of  sessions,  the  second  order,  unappealed 

treating  Elizabeth  Savage  as  a  single  woman,  was  laid  out  of  the  «'««'»*'•'  ^^ 

case.     And  also  the  order  of  vagrancy  was  considered  as  an  ex    luUedther^' 

parte  proceeding,  and  therefore  not  conclusive  of  the  fact  of 

marriage.     And  it  was  stated,  that  it  did  not  appear  that  tlie 

parties  ordered  to  be  removed  were  within  the  jurisdiction  of  the 

removing  magistrates  ;  it  only  stated,  that  the  paupers  lateli/  came 

into  the  parish  of  K.  not  that  they  were  then  m  the  parish  at  the 

time  of  the  order  made.  —  Ld.  Elleiiborough  C.  J.     The  order 

states,  and  the  magistrates  adjudge  it  to  be  true,  that  the  paupers 

are  likelj/  to  become  chargeable  to  the  parish,  which  could  not  be, 

if  they  were  not  in  the  parish  at  the  time.    Then  it  was  urged 

that  here  was  no  adjudication  of  a  present  settlement,  only  that 

the  paupers  ivere  last  legally  settled  in  M.  N.  —  Ld.  EUenborough 

C.  J.  said,  that  it  referred  to  the  time  of  the  complaint  made,  and 

the  court  could  not  intend  an  intermediate  settlement  between  the 

hearing  of  the  complaint  and  the  making  of  the  order  of  removal. 

And  the  court  considered  the  first  order  of  removal  as  good  upon 

the  face  of  it,  and  conclusive  of  the  question  of  marriage,  which 

was  involved  in  the  judgment  of  the  justices.     Orders  quashed. 

Rex  V.  Keniltoorthy     T.  28  Geo.  3.    2  T.  R.  598.    2  Bott,  692.  An  order  of 
2  Nol.  P.  L.  126-  130.     Thomas  ByfieU,  his  wife  and  children,  J^^  "?»P- 
were  removed  from  Birmingham  to  Kenilworth  in  Waruofckshire.  S^nclSt*  of 
The  sessions  confirmed  the  order,  and  stated  the  foU owing  Case :  the  place  of 
That  the  pauper  was  born  and  settled  in  Kenilworth.    On  10th  te.tlemem  ap 
Ma^  1765,  he  was  hired  for  a  year  to  J.  Chatterton^  o£  Birming'  ^  thattime. 
ham,  and  tliat  day  entered  into  his  said  service,  and  continued  in 
the  same  in  Birmingham  until  1st.  of  April  1766,  when  he  was 
taken  up  on  a  charge  of  bastardy,   and  married  the  next  day. 
His  master  did  not  make  any  complaint  against  him,  nor  discharge 
him  from  his  said  service.     On  the  3d  of  the  said  April,  he  was 
removed  from   Birmingham  to  Kenilworth,  where  he  remained 
until  the  7th  of  April,  and  then  returned  back  to  Birmingham 
into  his  said  master's  service,  who  willingly  received  him  again, 
and  he  continued  in  his  said  service  till  the  end  of  the  year,  and 
received  his  full  year's  wages.     The  order  of  removal  was  not 
appealed  against.  —  BuUer  J.     There  is  no  proposition  in  the 
law  of  settlements  more  clear  than  this,  that  an  order  of  remov(d 
unappealed  against  is  conclusive  against  aU  the  worlds  and  this  is 
so  clearly  and  universally  established  that  it  ought  never  to  be 
impeached.    At  the  same  time  the  rule  is,  that  the  order  of 
removal,  though  unappealed  from,  does  not  at  all  affect  a  subse- 
quent settlement.     After  the  order  of  removal,  unappealed  from, 
the  pauper  could  not  legally  return  to  the  parish  from  whence  he 
had  been  removed :   it  would  have  been  a  crime  in  him  to  do  so : 
and  if  he  could  not  return  without  committing  a  crime,  he  could 
not  be  liable  to  an  action  by  the  master  for  not  completing  his 
contract.    If  the  law  intervenes  and  disables  a  person  from  com- 
pleting his  contract  it  puts  an  end  to  the  contract :   In  this  case 
the  pauper  returned  aner  the  order  of  removal  to  the  parish  of 
B.  where  he  served  a  month ;  but  that  could  not  gain  him  a  set- 
tlement there,  for  the  act  subsequent  to  the  order  of  removal,  by 
which  he  was  to  gain  a  settlement,  should  be  complete  in  itself*  «r 
Grose  J.  I  doubt  whether  the  party  was  liable  to  be  removed,  but 
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CMter  of  removal  there  having  been  an  order  of  removal  unappealed  from,  it  u 
unappeaUd         decisive.     Ine  order  was  confirmed. 

againti  r  what  jn  ji^^  y,  Corskaniy  T.  49  Geo.  3.  1 1  Easfy  388.  Boti,  Cant.  113. 
^^^^Z^there^  2  Nol.  P.  L.  126.  The  pauper  was  removed  from  East  Mmdsey 
^^  '  to  Corsham ;  and  it  was  confirmed  by  the  sessional  who  stated, 

_.'  ^jj^  ^  that  on  the  9th  of  Aprtlt  1807,  he  had  been  removed  from  Chari- 
quMdon  of  set-  ^^^  ^^  Garsdon,  and  no  appeal  had  l)een  entered  against  that 
dement  is  nbed  order;  which  removal  was  subsequent  to  a  settlement  he  had 
between  two  gained  in  Corsham.  —  And  the  Court  held,  that  this  order  of  rt- 
other  parishes,     moval  unappealed  against,  was  conclusive  as  to  the  settlement  of 

the  pauper  at  that  time,  even  upon  a  Question  of  settlement 
between  the  two  present  contending  parishes,  and  they  quashed 
the  order  of  removal  to  Corsham. 


7.  j^f  tBe  effirtt  of  confirmtng  or  qttagSitig  otte(0  of 

cemodal  appealed  agaiit0r ;  a8> 

(a)  CoTifirming,  or  quashing j  upon  the  merits  ;  —  Upon  xsh^t 

parishes  il  is  conclusive, 
{b.)  Quashing  Jor  form. 

(a.)  topon  tj^e  meritoi. 

Order  confinn-  Mynton  v.  Stonej/- Stratford,  M.  13.  W.  3.  2.  Salk  527.  —  By 
ed  upon  the  Holt  C.  J.  and  die  Court:  If  on  appeal  to  the  sessioBs  an  order 
appeal  is  final ;  fye  discharged,  that  judgment  binds  only  between  the  parties: 
5"*  f"  ^^  ^°^  when  upon  appeal  an  order  is  confirmed,  that  is  conclusive  to 
UndsTbnly  the  ^'  persons  as  well  as  to  the  parties,  for  it  is  an  adjudication  tkn 
parties.  ^^  ^  the  place  of  the  party's  last  legal  settlement. 

Little  Bitham  v.  Somerby,    M.  6  Geo.  I.    1  ^ra.  232-   2  AV. 

P.  L.  208.     A  person  is  sent  by  order  of  two  justices  to  Somerby. 

as  the  place  of  his  Fast  legal  settlement.     Somerby  appeids,  and 

the  order  is  confirmed.    Soon  after,  without  stating  tnat  he  had 

gained  any  new  settlement,  Somerby  sends  him  to  a  third  place. 

—  By  the  Court :  an  order  of  reversal  is  final  only  between  the 

two  parishes ;  but  if  it  be  confirmed,  it  is  final  as  to  aU  the  world; 

and  therefore  no  new  settlement  appearing,  the  order  of  removal 

from  Samerby  must  be  quashed. 

An  Older  of  Harrow  v.  Ryslip,  M.  10  JV.  3.  2  Sallr.  524.  SSaOL  261.  2  Boti. 

removal  con-      700.   2  Nol.  P.  L.  479.    A  person  comes  into  HarrotVy  and  being 

flrmed,  is  con-    fikely  to  become  chargeable,  was  removed  to  Rusiip.   Buslip  ap- 

dusive  of  the      «ealed ;  and  upon  the  appeal  he  was  adjudged  to  oe  settlea  at  Rjfi- 

settUnient.^       #ro.     Afterwards  Ryslip  discovered,  that  Hendon  was  the  place  of 

his  last  legal  settlement,  and  sent  him  thither  ;and  the  question  was, 
whether,  after  the  adjudication  upon  the  appeal,  Rydip  was  oot 
estopped  against  aU  the  world',  to  say,  that  Ryslip  was  not  the 
piJBce  of  his  fast  legal  settlement.  —  By  Holt  C.  J.  Rydip  » 
estopped  to  say  otherwise  ;  for  if  Ryslip  had  not  been  the  ^exj 
place  of  his  last  legal  settlement,  the  justices  must  have  sent  hin 
pack  to  Harrow,  who  were  first  possessed  of  him,  for  that  rear 
son,  because  they  were  possessed  of  him,  and  he  did  not  betoog 
to  Ryslip.    An/  now  this  is  in  effect  the  some  qiitslioit  agM 
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namely,  Whether  he  belongs  to  Ryslipf  Which  question  hat  been  Order •fremmxit 
already  determined  by  the  justices  on  the  appeal,  who  have  ad-  eonfrmed ; 
judged  that  he  was  last  settled  at  Ryslip.     Now  this  point  being  "^^^^^^ 
determined,  the  appeal  must  be  final  and  conclusive,  otherwise  '^J^^ 
there  would  be  no  end  of  things. 

St*  MickaePs  Bedingkam  v.  Kingston  Botosev,  //.  19  ^.  3.  Order  ouaahcd, 
2  S(M.  486.  2  Bott,  702.  «.   Order  reversed  on  the  appeal  is  con-  coiHjIiiJve  only 
elusive  only  as  to  the  parish  acquitted,  but  the  first  parish  may  >>«*'^;'*«»t** 
remove  again  to  any  parish  not  party  to  the  former  removal.  P*>^^ 

Fosian  v.  Carleion,  7\  9  G.  1.  1  <^r.  567.  Two  justices  send  a 
poor  person  from  Foston  to  Carleion.  On  appeal  the  order  is 
quashed;  and  at  three  months'  end  two  justice?,  without  shewing 
any  new  settlement  since  the  last  order,  make  a  new  order  to  re- 
move him  from  Fost&n  to  Carlelon  a  second  time.  —  But  by  the 
Court :  The  last  order  must  be  quariied :  The  case  of  Barrow  v. 
Ingolsbifi  £.11  An,  was  at  the  distance  of  nine  months,  but  the 
Court  quashed  it,  because  there  could 'be  no  inconvenience  in 
potting  them  to  shew  a  new  settlement. 

Rex  V.  Bradenham^   E.  29  Geo,  2.  Burr.  S.  C.  394.   2  Bott,  Order  of  re* 
7CH.  2  iVp^.  P.  L,  480.    Two  justices  by  order  of  removal,  dated  moral  is,  when 
December  SO.  1754,  send  John  Saunders  and  Sarah  his  wife  and  quashed,  con- 
four  children  from  Thame  to  Bradenham,  as  the  place  of  their  ^u«ve  between 
last  legal  settlement.  Bradenham  appealed  to  the  next  (Epiphani/)  rWi^^JJJi" 
sessions,  and  the  order  of  the  two  justices  was  dischargea.  After-  upon  a  second 
wards  on  March  28.  1755,  two  justices  make  a  new  order,  for  re-  remoral  be- 
moving  Sarahs  the  wife  of  John  Saunders ^  and  her  children  from  tween  Uie  same 
Thame  to  Bradenham,    Upon  appeal  the  sessions  adjudge  the  P»"*«»'  *bere 
last  settlement  of  Sarah  Saunders  and  her  children  to  be  in  the  U^w  MuS^eaL 
parish  of  Bradenham^  and  confirm  the  order.     On  removal  of 
these  four  orders  into  the  Court  of  King's  Bench,  it  was  moved 
to  quash  these  two  last  orders ;  and  argued,  that  the  order  of  re- 
versal was  conclusive  between  the  two  parishes,  that  so  there 
might  be  an  end  of  things ;  and  that  ope  sessions  shall  not  coun- 
teract and  control  the  acts  of  a  former,  unless  they  state  spe- 
ciaUy,  which  they  have  not  done  here.  —  By  the  Court :  The  last 
orders  must  be  quashed.    We  must  tdce  the  appeal,  on  which  the 
original  order  is  discharged,  to  be  on  the  merits.    The  matter 
has  been  determined  already  between  these  two  parishes,  and  it 
must  be  conclusive.  But  it  is  said,  there  are  cases  where  there  may 
be  a  new  removal,  as  supposing  there  had  been  one  or  two  years' 
distance  between  the  two  orders  of  removal,  or  a  suflicient  time  to 
gain  a  new  settlement ;  yet  the  Court  will  not  intend  one  gained, 
unless  it  is  stated  in  the  order.    And  in  this  case  there  is  no  such 
rime. 

Bexy.  Osgathbrpe,  E,  l9Geo.2.  2Sh-a.l^86,  2Bo//,705.  2 Not  Batqieeial 
P.  X.  207. 481.  A  person  was  removed  by  order  of  two  justices  from  matter  may  be' 
Disetoorth  to  Osgathorpe;  which  order  on  appeal  was  discharged.  "**  f"*^  ^j^^ 
He  was  by  a  second  order  sent  from  Diseworth  to  Osgathorpe  as  thT^ndm- 
a  certificated  man ;  and  upon  an  appeal  it  was  stated,  that  the  peal,  which  may 
first  removal  was  before  he  became  chargeable,  and  the  second  prevent  the  fliat 
qfier  he  became  so ;  and  the  sessions  were  of  opinion  that  the  J'der  from  be- 
mt  determination  was  not  final  between  the  parisnes,  and  there-  "^  ^^' 
fore  confirmed  dre  second  order  of  removaL    It  was  moved  to 
quash  these  two  last  orders,   on  the  authority  of  those  cases 
wherein  it  hath  beeiv  delennmed,  that  a  reversal*  ik  final  between 
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t)rder  of  removal 
quashed:  what 
parishes  are  con- 
cluded thereby. 


Order  confirm- 
ed'on  appeal 
conclusive  on 
all  the  world, 
but  if  quashed, 
is  conclusive 
only  between 
the  parties. 


Ipoor* 
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A  discharged 
ordir  of  femo- 
▼al  to  A.  does 
not  prevent 
a  third  parish 
from  shewing 
a  settlement  in 
A.  gained  sub- 
sequently to  the 
order  in  ques- 
tion. 


the  parties.  -—  But  by  the  Court :  So  h  would  be  if  the  special 
fnatter  did  not  appear ;  a  certificated  person  cannot  be  sent  back, 
until  he  is  actually  a  charge :  a  removal  before  is  premature. 
The  consequence  of  which  only  is,  that  he  must  be  suffered  to 
remain  till  he  doth  become  chargeable,  but  not  to  make  a  prema- 
ture removal  final  for  ever.     The  last  orders  must  be  confirmed. 

Rex  V.  Cirencester,  H.  8  Geo.  2.  Burr.  S.  C  17.  2  Bott^ 
702.  2  Nol.  P.  L.  4S0.  The  pauper  was  removed  from 
MineUf  to  Coin  St.  Aldwins;  and  on  appeal  the  order  was  re- 
versed. Afterwards  he  was  removed  from  Cirencester  to  Coin  Si. 
Aldwins.  The  former  removal  was  on  complaint  of  the  pari^ 
of  Minety;  «the  latter  on  complaint  of  the  parish  of  Cirencester: 
The  parish  to  which  the  pauper  was  sent  on  both  complaints  was 
Coin  St.  Aldwins.  On  appeal  against  this  latter  order,  the  ses- 
sions quashed  the  same,  because  they  thought  the  first  order  con- 
clusive. —  By  the  Court :  An  order  confirmed  binds  all  the  world ; 
but  when  discharged,  it  *is  binding  only  between  the  parties  con- 
cerned. For  the  discharge  of  the  order  doth  not  determine 
where  the  pauper  is  settled ;  but  only,  that  he  is  not  sufficientlj 
proved  to  be  settled  in  the  particular  parish  to  which  the  justices 
had  removed  him.  —  And  Ld.  Hardwicke  C.  J.  said,  he  took  it  to 
be  clearly  settled,  where  an  order  of  removal  is  confirmed,  that 
it  is  conclusive  to  all  the  world ;  where  it  is  discharged,  that 
it  is  conclusive  only  between  the  two  contending  parishes.  And 
•this  distinction  is  reasonable ;  because  a  third  parish  may  be  able 
to  give  better  evidence  than  the  other  couldt.  And  this  latter 
order  of  sessions  was  quashed. 

Rex  V.  Bentleyy  E.  30  Geo.  2.  Burr.  S.  C.  425.  2  Bott, 
704-.  2  Nol.  P.  L.  208. 480.  The  pauper  was  first  removed  from 
Baxterley  to  Stourbridge;  which  order,  on  appeal,  was  discharged. 
Then  Baxterley  removed  to  Bentley,  and  Bentley,  upon  appeal,  of- 
fered to  give  evidence,  that  the  pauper  had  gained  a  settlement 
at  Stourbridge,  subsequent  to  the  settlement  which  they  acknow- 
ledged he  had  gained  m  Bentley:  The  sessions  refused  to  hear  this 
evidence,  because  the  settlement  set  up  in  Stourbridge  was  ante- 
rior to  the  first  appeal  made  by  Stourbridge,  and  confirmed  the 
order  of  removal  to  Bentley.  —  By  Ld.  Mansfield  C.  J.  and  the 
Court :  An  order  confirmed  concludes  all  the  world.  It  is  a  suit 
instituted  and  determined  by  a  court  having  proper  jurisdiction  be- 
tween all  proper  parties.  For  the  parishes  and  the  pauper  were  the 
only  proper  parties.  It  is  establishmg  one  certain  fact,  which,  wheik 
ascertained,  regards  all  the  i^rld,  and  is  not  to  be  considered  in 
the  light  of  a  res  inter  alios  acta.  So  the  finding  that  such  aunae 
was  the  father  of  such  a  child,  or  the  fact  of  a  marriage,  or  that 
a  person  is  executor,  by  suit  properly  instituted  in  the  spiritual 
Court ;  in  all  these  cases,  when  the  fact  is  once  established  by 
proper  judges,  and  between -^oper  parties,  it  is  a  truth  whidi 
regards  the  whole  world.  But  an  order  discharged  is  only  a  kind 
of  negative  finding,  that  such  a  settlement  is  ^not  the  last  legal 
settlement.  But  does  this  establish  the  affirmative,  namely.  What 
is  so  ?  There  is  all  the  reason  in  the  world  to  let  in  a  third  parish, 
not  party  to  the  suit,  to  give  what  evidence  they  can ;  because 
it  would  otherwise  open,  a  door  to  much  collusion  between 
parishes.    The  sessions  in  substance  have  said  no  more  than  this: 

Upon  the  case,  made  out  to  us,  the  pauper  is  not  settled  al 
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Stourbridge;^*  but  this  ought  not  to  conclude  the  third  parish 
from  giving  what  evidence  they  can  to  discharge  themselves. 
And  nothing  is  more  common  in  settlement  cases,  than  for  one 
parish  to  be  able  to  get  at  evidence,  which  another  parish  could 
not  produce.  —  And  the  orders  were  qiiashed. 

(J>.)  £)f  ()[ua0giiig  fo]p  team  of  form. 

An  order  of  two  justices  if  quashed  at  the  sessions  upon  an  Order  quadied 
appeal,  for  want  of  form  only,  is  not  conclusive  between  the  two  ^or  form,  not , 
parishes,  Fol.  9^6.  concluaive. 

By  the  aforesaid  statute  of  the  IS  <^  14  C.  2.  it  is  expressed, 
that  the  justices,  upon  the  appeal,  shall  do  to  the  parties  justice 
according  to  the  merits  of  their  cause 

And  by  stat.  5  Geo.  2.  c.  19.  §  !•  On  all  appeals  to  the  sessions  s  O.  2.  c.  19. 
against  the  judgments  or  orders  of  any  justices  of  the  peace,  the  Defecuoffonn 
justices  there  shall  cause  defects  of  form  therein  to  be  rectified  *®  ^  ameoded. 
and  amended,  without  any  costs  to  the  parties  concerned,  and 
after  such  amendment  shall  proceed  to  hear,  examine,  and  consider 
the  truth  and  merits  of  the  cause. 

Rex  V.  St.  Andrew,  Holborn,  E.  S6  Geo.  3.  6  T.  R.  613. 
2  Botty  706.  2  Not.  P.  L.  209.  470.  480.  M.  Carter  and  her 
illegitimate  son  were  removed  from  St.  Andreto  Holborn  to 
Northato.  On  appeal  the  sessions  stated  the  following  Case: 
By  an  order  of  removal  dated  24th  July  1794,  M.  Carter  was. 
ordered  to  be  removed  to  Northaxjo,-  and  she  was  removed  ac- 
cordingly. On  appeal  it  was  ordered,  that  the  said  order  for 
want  of  a  proper  adjudication  of  the  last  legal  settlement  of  the 
pauper,  which  was  apparent  on  the  face  of  it,  should  be  quashed^ 
Afterwards,  on  the  25th  Jan.  1795,  the  present  order  was  made, 
whereby  the  said  M.  Carter  and  her  son  were  again  removed 
from  St.  Andrew',  Holborn,  to  Nortkaw.  Upon  appeal,  the  sessions 
were  of  opinion  that  the  said  M.  Carter  and  her  son  ought  not 
to  have  been  removed  a  second  time,  because  the  first  warrant 
and  judgment,  having  been  quashed  as  before  mentioned,  was 
binding  between  the  said  two  parishes,  and  therefore  ordered 
the  last  warrant  and  judgment  of  25th  Jan.  1795  to  be  quashed. 
—  Ld.  Kenyon  C.  J.  said,  that  as  the  first  order  in  this  case  was 
quashed  for  defect  oi  form,  which  appeared  by  the  minute  of 
the  sessions,  it  was  essentially  different  from  the  cases  cited, 
where  the  order  was  quashed  generally,  which  must  be  taken  to 
be  on  the  merits.  And  it  is  undoubtedly  law,  that  if  an  order 
of  revDoval  be  quashed  for  form,  it  does  not  conclude  the  parties.. 
Order  of  sessions  quashed. 

.  Rex  V.  Great  Bedwin,    T.  15  Geo.  2.  2  Sess.  Ca.  142.  2  Stra.  There  must  be 
1158,  Burr.  S.  C.  163.  2Bott,  714.  2  Nol.  P.L.177.  192.  194.  a  complaint; 
Order  of  removal  of  a  certificated  person,  in  which  there  was  no  and«^udica- 
complaint  of  the  churchwardens  or  overseers,  nor  any  adjudica-  ^^^Z  ^  "^' 
tion  that  the  certificated  person  was  actually  become  chargeable. 
On  appeal,  the  sessions  in  pursuance  of  stat.  5  Geo.  2.  amend  the 
order  in  these  particulars,  as  matter  of  form  only,  and  insert  in 
the  said  order  such  complaint  and  adjudication.     And  now  the 
question  was,  whether  these  amendments  went  only  to  matter  of 
form,  or  to  the  substance  and  merit  of  the  order?  —  By  Lee  C.J. 
There  has  been  but  one  case  in  this  Court  on  this  ac^  since  tlie 
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Amending 
foTtn* 


Whew  the  jus- 
tices making 
the  order  want 
jurisdiction,  it 
fe  a  matter  of 
gubatance  and 
not  of  firm  ^  and 
such  an  order, 
althoagh  not 
appealed 
against,  is  to^ 
tally  void,  and 
cannot  be 
amended* 


making  of  it,  and  that  was  not  detennined :  The  presept  aeems 
to  be  a  very  strong  case  against  the  power  of  amending.  For 
there  must  be  a  complaint  from  the  overseers,  otherwise  the  jus- 
tices have  no  power  to  remove ;  and  a  certificated  person  must  be 
adjudged  to  be  actually  chargeable,  otherwise  he  cannot  be  re- 
movea :  And  these  amendments  mi^t  be  the  real  merits  on  which 
this  case  depended.  And  it  would  be  a  detrimental  construction 
of  the  act,  to  take  it  so  largely ;  and  would  be  giving  the  sessions 
an  original  jurisdiction.     And  quashed  by  the  whole  Court. 

Rex  V.  ChUverscolon,  H.  S9  Geo.  3.    8  T.  R.  178.    2  Boti,  695. 
2  Nol.  P.  L.  128. 190.  453.   W.  Fennel  and  his  wife  and  children 
were  removed  from  Soto  to  Chilverscoton ;  the  sessions  confirmed 
the  order  and  stated  the  following  Case :    The  pauper  was  bom 
about  55  years  ago  in  <Sotc,  but  was  settled  in  Chilverscoton.    In 
1779  he  married  his  present  wife  in  Bedtoorthy  where  he  then 
resided ;  they  were  afterwards  removed  to  Soto  by  the  following 
order :  '^  To  the  churchwardens  and  overseers  of  Uie  poor  of  the 
parish  of  Bedworih  in  the  county  of  Warwick^  and  to  tlie  church- 
wardens and  overseers  of  the  parish  of  Soto  in  the  county  of  the 
city  of  Coventry;  whereas  complaint  has  been  made  by  you  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 
Bedviorth  unto  us  whose  hands  and  seals  are  hereunto  set,  two 
of  his  majesty's  justices  of  the  peace  (whereof  one  is  of  the 
quorum,)  for  the  county    aforesaid;    that    W,  Fennelj   E.  his 
wife,  &c"  [The  other  parts  of  the  order  were  in  the  regular  form, 
and  it  was  dated  16th  March,  1779.     There  was  no  county  men- 
tioned in  the  margin  of  the  order.]     Against  this  order  there 
was  no  appeal.     Afterwards  in  May  1779,  a  certificate  was  grant- 
ed by  Soto  to  Bedworth,  acknowledging  the  said  pauper  and  he 
family  to  be  settled  in  Sow,  but  at  the  time  of  granting  this  cer- 
tificate no  settlement  had  been  gained  in  Soto,  unless  the  above 
order  of  removal  fi'om  Bedxvorth  to  Soto  had  conferred  one ;  bot 
the  pauperis  settlement  had  always  continued  at  Chilvertcatom. 
The  question  before  the  Court  was,  whether  the  above  order  of 
removal  from  Bedxvorth  to  Soto  unappealed  from,  were  good  and 
binding,  or  defective  end  void.  —  Ld.  Kenyon  C.  J.  It  is  now  too 
late  to  discuss  one  of  the  points  made  at  the  bar,  namely,  whether 
or  not  the  sessions  could  amend  in  this  case,  it  having  been  decided 
in  Rex  v.  Great  Bedxvin  (ante,  673.)  that  the  sessions  can  only 
amend  mere  defects  or  wants  of  form.    I  verily  believe  that  if 
the  legislature  had  been  asked  what  was  their  intention  when 
they  passed  the  5  Geo.  2.  c.  19.  they  would  have  said  they  meant, 
that  if  upon  inquiry  it  appeared  that  the  pauper  had  been  re- 
moved to  his  proper  parish,  the  sessions  would  have  power  to 
correct  all  defects  in  the  order :  but  the  decision  to  which  I  ht- 
fore  alluded  was  made  ten  years  after  the  passing  of  the  act,  and 
at  a  time  when  Ld.  C.  J.  Lee,  who  was  peculiarly  conversant  in 
sessions  law,  presided  here.     And  though  I  lament  that  that  de- 
cision was  made,  because  it  renders  the  statute  of  little  avail, 
yet  it  has  been  acted  upon  ever  since,  and  it  is  important  to 
adhere  to  determinations  respecting  settlements.    Then  is  this 
an  objection  of  form  or  of  substance  ?  It  certainly  is  a  matter  of 
substance.    It  should  appeiu*  upon  the  face  of  the  order,  that  the 
justices  who  made'it  had  jurisdiction  ;  which  if  they  had,  everr 
fair  presumption  will  be  made  that  they  decided  rightly ;  but  jf 
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they  had  not,  the  proceeding  is  a  nullity.  It  is  said,  however,  Amending 
that  the  parish  of  Sow  ought  not  to  be  permitted,  at  this  dis-  firm, 
tance  of  time,  to  object  to  the  order ;  but  there  is  a  maxim  that 
quod  ab  initio  non  valet  tractu  temporis  non  conxxUescet*  And  as 
this  order  was  void  at  the  time  when  it  was  made,  because  it 
does  not  appear  that  the  justices  who  removed  had  any  jurisdic* 
tion,  it  cannot  have  become  a  valid  order  by  the  time  diat  has 
since  elapsed.  The  general  proposition,  indeed,  that  an  order  of 
removal  unappealed  against  is  conclusive  on  the  parish  to  which 
the  removal  is  made,  cannot  be  shaken ;  but  it  must  be  under** 
stood  as  part  of  that  proposition,  that  the  order  is  not  a  nullity, 
but  was  made  by  two  justices  having  jurisdiction  to  make  it. 
The  case  of  Rex  v.  Stepney  (ante^  624>.)  is,  I  think,  decisive  of 
the  present.  —  Lawrence  J.  expressing  some  doubt  on  the  8ub-> 
ject,  the  case  was  not  then  finally  decided ;  but  afterwards  Ld. 
Kenyan  C.  J.  said^  that  after  considering  the  cases^  cited,  and 
upon  the  authority  of  Rex  v.  Stepney^  and  Rex  v.  Bedwin,  we 
are  of  opinion  that  the  former  order  was  a  nullity ;  and  though 
it  was  not  appealed  against,  it  is  not  conclusive  on  the  parish  of 
Soto.— Order  of  sessions  confirmed. 

In  Rex  V.  Moor  Critckell,  M.  42  Geo,  S.  2  Easty  66.  ante^  621., 
Ld.  Kenyon^  C.  J.  said,  that  it  was  to  be  lamented,  that  the  stat. 
5  Geo.  2.  c.  19.  which  was  intended  to  give  the  justices  in  sessions  a 
power  of  amending  orders  of  removal  which  were  defective  in  point 
of  form,  had,  by  the  construction  which  had  been  put  upon  it, 
been  rendered  a  dead  letter. 

8.  jgDf  tSe  {lotDar  of  tj^  0r00ton0  in  ortirrtf  of  remotial; 

and  herein, 

!a.)  Of  their  judgment  upon  themm 
b.)  Of  stating  a  special  case, 
{c.)  Oncosts  and  maintenance* 

Rex  V.  Bondy    M.  2  Jac.  2.    2  Sh<ym.  503.    2  Bott^  709.  Hie  lessiont 
2  Nol.  P.  L.  447*    In  this  case  it  was  determined  that  the  Court  cannot  make  an 
of  quarter  sessions  cannot  make  an  original  order  of  removal.  original  order 

Rex  V.  Ostodl  and  Woking,  E.  %W.S.     2  Salk.  472.    2  Bott,  ©^ '«"^*^- 
711.     2  Nol.  P.  L.  447.    An  order  was  made  upon  appeal,  sett-  ^"^  *'*^ 
ing  forth,  that  by  the  order  of  two  justices,   upon  a  controversy  4'»**'><»'*  ""• 
before  them  between  the  parishes  of  Woking  and  Oswell,  a  poor 
person  was  removed  to   OsweU ;  and  that  upon  complaint  of 
the  churchwardens  of  Oswellt  the   sessions  ordered  their  order 
to  be  superseded,  and  that  the  person  should  be  removed  to 
*^  Woking  aforesaid.*'    And  upon  the  report  it  seems  that  the 
Court  were  of  opinion  that  the  court  of  quarter  sessions  could 
not  supersede f  though  they  might  repeal  an  order  of  removal. 

And  in  Rex  v.  Miherton,  E.  1  Ann.  2  Bott,  712.  2  Nol. 
p.  L.  4f4f7.  The  justices  in  sessions  ordered  that  the  first  order 
should  be  quashed,  and  the  party  sent  to  the  parish  irom  whence 
he  was  thereby  removed.  And  it  was  held,  that  they  had 
only  power  to  affirm  or  quash,  but  not  to  make  a  new  order ; 
and  abo  that  because  an  order  might  be  good  in  part  and  bad  in 
party  the  first  part  was  confirmed  and  the  latter  quashed. 
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Thetenions 
may  alter  an 
order  made  al 
same  sessions. 


'Wberejusti 
arc  dWided. 


Judgment  was 
entered  by  mis- 
take on  a  mift- 
cdculation  of 
Totes.    Manda- 
mus to  rehear 
nAased. 
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St.  AndreiDS  HolBomy  t.  Si*  Clement t  DaneSy  Af.  3  Ann,  2  Sdk, 
494.  2  Bott,  712.  2  Nol.  P.  L.  448.  The  sessions  made  an  order, 
and  afterwards  at  the  same  sessions  vacated  it  by  a  subiequeQt 
order.  Both  orders  were  returned  upon  a  certtarariy  and  by 
Holt  C.  J.  You  should  not  have  returned  the  vacated  order, 
but  only  the  latter.  There  ought  not  to  be  two  difierent  judg- 
ments. TTie  sessions  is  all  one  day,  and  the  justices  may  alter  their 
jadgment  at  any  time  while  it  continues. 

Rex  V.  the  Justices  of  Westmorland^  T.%8f9  Geo.  2.  2  Seu. 
Ca.  193.  2  Botty  713.  2  Nol.  P.  L.  446.  Order  of  two  jus- 
tices of  the  borough  for  removing  a  poor  family.  Appeal  to  the 
sessions  of  the  county,  at  which  only  four  justices  were  present, 
who  were  equally  divided :  so  no  determination  was  made,  nor 
the  appeal  adjourned.  A  mandamus  was  directed  to  all  the 
justices  of  the  county  in  general,  to  proceed  on  the  appeal.  It 
was  returned,  that  at  such  a  sessions  an  appeal  was  lodged,  and 
that  four  justices  only  attended,  two  whereof  were  interested  in 
the  question,  and  the  other  two  wef  e  divided  in  opinion.  It  was 
agreed  on  all  hands  that  this  return  was  not  to  be  supported.  It 
was  objected,  that  the  mandamus  ought  to  be  quashed  because 
it  doth  not  apear  that  the  appeal  was  before  them  ;  and  that,  for 
ought  appears,  the  mandamus  requires  the  justices  to  do  an 
impossible  thine,  viz*  to  proceed  on  an  appeal  not  before  them, 
since  the  appeal^  being  lodged  at  a  former  sessions,  was  not  con- 
tinued over  to  the  subsecj^uent  sessions,  and  therefore  was  by 
law  gone.  On  the  other  side  it  was  said  that  it  was  not  usual,  in 
such  cases,  to  return  the  continuances;  but  that  if  in  fact 
there  was  no  such  continuance,  the  fault  was  in  the  justices,  who 
ought  to  have  adjourned  the  appeal,  till  by  the  coming  of  more 
justices  the  matter  might  have  been  determined.  —  Ld.  Hardtsickc 
C.  J.  The  question  is,  whether  there  is  a  possibility  of  the  jus- 
tices proceeoing  in  this  appeal  ?  He  thought  if  there  was  not, 
as  there  would  be  a  failure  of  justice  in  this  respect,  an  informa- 
tion ought  to  go  a^nst  the  justices  who  were  at  the  sessions. 

Note."]  The  C.  J.  advised  the  proceeding  on  the  appeal  or  re- 
turning the  continuances,  and  seemed  inclined  to  grant  a 
peremptory  mandamus  if  they  did  not  do  so. 

Rex  V.  The  Justices  of  Leicestershire^  E.  53  Geo.  3.  I  Af.  ^  S* 
442.  Bottj  Cont.  114.  This  was  a  rule  calling  upon  the  justices 
to  hear  an  appeal  against  an  order  of  two  justices,  for  the  remo- 
val of  William  Cl^on  and  his  children  from  the  parish  of 
Market  Harborough  to  the  parish  of  Biddenham,  which  came  oo 
to  be  heard  at  the  Epiphany  quarter  sessions  for  the  countj 
of  Leicester^  when  the  Chairman,  after  hearing  evidence  on 
the  part  both  of  the  respondents  and  appellants,  pronounced 
the  judgment  of  the  court,  for  confirming  the  order ;  but  one  of 
the  justices  who  made  the  order,  being  present  at  the  hear- 
ing of  the  appeal,  inquired  of  the  clerk  of  the  peace  whether  he 
was  not  one  of  the  justices  making  the  order ;  and  being  answer- 
ed tn  the  affirmative,  observed  that  it  being  contrary  to  a  rule  of 
that  court,  for  justices  who  had  made  orders  of  removal  to 
vote  on  the  hearing  of  any  appeal  thereon,  his  vote  in  this  case 
must  consequently  be  withdrawn ;  and  therefore  judgment  most 
be  for  quashing,  instead  of  confirming  Uie  ord^,  as  by  taking 
away  his  vote  the  majority  would  be  against  confinning,  and  fi 
quashing  the  same.    Tlie  Clerk  of  the  Peace  thereupon  enter- 
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«d  the  judgment  of  the  court  for  quashing,  without  perceiving  at  ^^y^*^^  ^J!^ 
the  time  that  by  withdrawing  the  vote  of  the  saia  justice  the  ^kl^h^L^^, 
Totes  of  the  remaining  justices  would  be  equal ;  whereon,  by  the  j»««'»»«w* 

rules  of  fhe  court,  an  adjournment  of  the  appeal  should  have 
been  entered,  instead  of  a  judgment  to  quash  die  order.     After- 
wards application  was   made   to  the  Chairman   to   rectify   the 
judgment,  but  without  effect,  —  Lord  EUenborough  C.  J.     If  any  Ju«ices  in  set- 
error  was  made  in  the  entry  of  the  clerk  of  the  peace,  that  error  J^*  ™^**I^ 
should  have  been  pointed  out  at  the  sessions,   while  the  court  duriiii"thec«i- 
was  sitting,  and  competent  to  reform  its  own  errors,  and  to  draw  Unuance  of  the 
out  a  more  correct  judgment.    If  no  judgment  had  been  pro-  seMioni. 
nounced,  the  court  might  have  interposed ;  but  here  there  is  a 
judgment.    The  party   who   would   have   corrected  the   error 
should  have  applied  to  the  proper  forum  and  in  due  time ;  and  if 
it  had  been  found  that  the  numbers  were  equal,  nothing  would 
have  been  done  upon  it ;  for  it  would  have  been  a  nuDity :  but  here 
no  step  of  that  sort  was   taken,   but  judgment  was   entered ; 
and  this  court  cannot,  in  order  to  supply  a  remedy,  exercise  a 
jurisdiction  which  does  not  belong  to  them.     Mandamus  refused. 
—  Bavley  J.     Except  in  matters  of  a  criminal  nature  we  cannot 
look  dehors  the  record.     This  court  cannot  sit  as  upon  a  scrutiny 
before  an  election  committee.     In  Bodmin  v.  fVarligen,  (Bott, 
7SS.  5th  ed.)  the  objection  appeared  upon  the  entry  of  record, 
made  by  the  clerk  of  the  peace.     Rule  discharged. 

So  in  Baitersea  v.  fVestham,    E.  10  W.  S.    2  Bott,  7 12.  2  Not.  ' 
P.  L,  449.     It  w0i  decided  that  the  sessions  may  conRrm  an 
order  which  they  had  previously  at  the  same  sessions  quashed.         But  one  ms- 

But  by  Rex  v.  Cuckfield,     H.  8  fT.  8.    2  BoUy  711.    2  NoL  ""^^^"^ 
P.  L.  449.     The  sessions  cannot  make  an  order  of  review,  and   2f  iTformw^iw 
quash  an  order  of  sessions  made  at  the  last  preceding  sessions.        siong, 

(b.)  £)f  sttatittg  a  0pecidl  ca^r^ 

It  was  moved  to  set  aside  an  order  of  sessions  confirming  an 
order  of  two  justices  upon  appeal.  But  the  court  would  hear 
nothing  of  the  merits  oi  the  cause,  the  order  of  sessions  being  in 
that  case  final,  unless  there  had  been  error  inform.     1  Vent,  SIO. 

South   Cadbury  v.  Braddon^  Af.  9  Ann.    2  Salk,  607    2  Bottf   The  justices  not 
751.    2  NoL  P.  jL.  456.  469.  470.     On  appeal  to  the  sessions,  bouodtoei- 
the  court  discharged  the  first  order.    It  was  moved  to  set 
the  order  of  discharge,  because   the  justices  do  not  say  tt..«^-  q,^^ 


the  court  discharged  the  first  order.    It  was  moved  to  set  aside  SJ^^^TIIU 
_  __  order  of  discharge,  because   the  justices  do  not  say  whe-  man^^^ 
ther  they  discharge  it  for  form,  or  on  the  merits ;  for  if  it  was 


for  form,  the  parish  is  not  bound ;  but  if  on  the  merits,  the  parish 
in  consequence  is  hereby  discharged  for  ever.  —  But  by  jhe 
Court :  the  justices  are  not  bound  to  express  the  reason  of  their 
judgment,  any  more  than  other  courts ;  but  the  reason  of  their 
judgment  must  be  collected  from  the  record.     Particularly, 

If  the  sessions  reverse  the  first  order,  and  that,  being  removed, 
luypears  to  be  good,  this  court  will  intend  it  was  reversed  on 
the  merits,  and  affirm  the  order  of  sessions. 

If  the  sessions  reverse  the  first  order,  and  that,  being  removed, 
appears  not  to  be  good,  we  must  intend  it  was  reversed  for  form, 
and  affirm  the  order  of  reversal. 

But  if  the  sesnons  affirm  the  first  order,  and  that  appears  to  be 
good,  we  must  affirm  the  order  of  sessions. 

XX  3 
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Of  stating  a  But  if  the  first  order  appears  bad,  and  the  sesaimiB  affirm  it, 

^fecial  case.       this  court  will  reverse  it,  because  it  appears  nought. 

So  that  the  case  is  this :  If  the  sessions  by  their  order  do  bare* 
ly  afHrm  or  quash  the  order  of  two  justices^  and  both  the 
said  orders  are  removed  into  the  King's  Bench,  the  court  hath 
nothing  properly  before  them  to  judge  upon,  but  the  validity  of 
the  first  order  of  the  two  justices.  And  if  that  order  appears 
good  as  tojomif  and  is  confirmed  by  the  sessions,  the  court  will 
intend  it  was  confirmed  upon  the  merits:  If  it  is  good  otto 
Jbmty  and  quashed  by  the  sessions,  the  court  will  intend  it  was 
quashed  upon  the  merits :  If  it  is  bad  as  tojbmh  and  is  confirmed 
by  the  sessions,  the  court  will  quash  the  confirmation,  because 
it  appears  to  be  erroneous :  If  it  is  bad  as  to  Jbrm^  and  is  quashed 
by  the  sessions,  the  court  will  intend  it  was  quashed  for  form. 

But  if  the  sessions,  by  their  order,  do  not  barely  affirm  or 
quash  the  order  of  the  two  justices,  but  set  forth  the  reasons  of 
uieir  said  order,  and  state  the  case  specially  thereupon:  th^ 
the  court  will  judge  upon  the  case  so  stated  by  the  sessions ;  that 
is  to  say,  they  will  judge  of  the  law  as  it  arises  upon  these 
facts  stated,  but  not  of  me  facts  themselves,  for  those  they  will 
suppose  to  have  appeared  sufficiently  to  the  justices  upon  the 
evidence.  And  this  is.  the  method,  when  the  justices  are  doubt- 
ful in  point  of  law,  whereby  to  obtain  the  opinion  of  that  court, 
namely,  in  their  order  of  sessions,  which  confirms  or  quashes  the 
order  of  the  two  justices,  to  state  the  case  specially ;  and  then 
the  party  which  is  not  satisfied,  by  procuring  the  same  to  be 
removed  into  the  King's  Bench  by  certiorari^  may  have  it  deter- 
mined there  by  the  judgment  of  that  court,  who  will  quash  or  con- 
firm the  order  of  sessions  as  they  see  cause. 
Sessions  are  not  ^^  ^®  justices  will  not  state  the  case  specially,  though  it  may 
compellable  to  be  blameable  conduct  in  them  in  some  instances,  yet  there  are 
siate  cases.         no  means  to  compel  them,  (a)     As  in  the  case  of  Rex  v.  Oic/tos, 

M.  9  Geo.  2.  Burr.  S.  C.  64.  2  Bott,  7S8.  2  Nol.  P.  L.  457. 
Two  justices  removed  three  children  of  Francis  Ailmer  from  Wells 
to  Oxdton :  and  the  sessions  upon  appeal  confirm  their  order,  gene- 
rally, without  stating  any  special  case.  The  counsel  for  OtdUm 
excepted  at  the  sessions  to  their  refusing  to  state  the  case  wgit* 
cially,  and  delivered  into  Court  a  bill  of  exceptions  under  their 
hcmas,  which  was  read  and  received  by  the  Court,  The  substance 
of  the  exceptions  was,  that  the  said  children,  after  their  fiitherli 
death,  went  with  their  mother  to  an  estate  of  her  own  at  Bmmkem 
Overyj  and  there  inhabited  with  her  upwards  of  three  nwntiyK 
These  exceptions  were  returned  up  tosether  with  the  onien. 
And  it  was  moved  to  quash  the  order  of  sessions,  together  with 
the  original  order  of  two  justices.  The  Court  were  inclinable  to 
come  at  this  case  if  they  could,  as  it  seemed  to  be  a  deterauii- 
ation  against  law. -^  But  by  lA,  Hardtoicke  C.  J.  To  what  pur- 
pose should  we  make  a  rule  to  shew  cause  why  this  <Hrder  of 
sessions  should  not  be  quashed  ?  For  I  do  not  see,  that  we  can 
ever  make  such  a  rule  absolute ;  because  this  that  is  alleged  to 
have  been  the  real  state  of  the  case  doth  not  appear  to  us  to  be 

(ja)  In  R,  V.  Darley  Abbey,  1 4  East,  285.  Sayley  J,  said,  the  magSstertes 
ought  not  to  be  induced  to  send  up  cases  for  our  opinion ,  if  thej  have  no  doiAc 
upon  the  question  in  their  own  minds;  in  order  to  avoid  incurring  vameeemuf 
ezpencei.    See  also  the  observation  of  JDaf/ley  J.,  I  M.  &  S.  S76. 
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the  fiu^t.  And  how  can  we  take  it  for  granted  that  it  was  the  Qf  aaHng  a 
real  fact?  To  be  sure,  it  is  a  thing  very  much  to  be  censured  tpedatcatt, 
and  discommended,  when  an  inferior  jurisdiction  endeavours  to 
preclude  the  parties  from  an  opportunity  of  applying  to  a  supe- 
rior. But  still  we  must  go  according  to  the  due  course  of  law. 
—  And  Mr.J.Pogf^said,  he  never  knew  an  instance,  that  this 
Court  could  force  the  justices,  against  their  will,  to  state  a  spe- 
cial case. 

And  in  Rex  v.  Preston  upon  the  HiU^  £.9  Geo.  2.  Burr.  A  bill  of  ez- 
S.  C.  77.  2  Bott,  713.  2  Nol.  P.  L.  443.  457.,  two  jus-  ceptionsdoes 
tices  made  an  order  for  removal  of  the  pauper  from  DareS'  po*  !»«•<>  «l>e  ^ 
bury  to  Preston.  And  upon  appeal  to  the  sessions,  they  con-  i^J^raL*'  "^ 
finned  the  said  order,  generally ;  not  caring  to  state  any  special 
case  in  their  order.  A  motion  was  made  to  quash  these  o'rders  ; 
which  came  before  the  Court  upon  a  bill  of  exceptions,  contain- 
ing a  special  state  of  the  case.  On  shewing  cause,  the  single 
question  was,  whether  a  bill  of  exceptions  would  lie  in  this  case 
to  the  court  of  quarter  sessions.  —  By  Ld.  Hardmicke  C.  J.  This 
is  a  case  of  great  consequence.  And  there  may  be  very  great 
inconveniences  on  either  side.  It  hath  been  much  wished,  that 
a  bili  of  exceptions  would  lie  to  the  justices  at  their  sessions ; 
because  otherwise  it  may  sometimes  happen,  that  they  may  de- 
termine in  an  arbitrary  manner,  contrary  to  the  resolutions  of 
the  courts  of  law.  For  if  the  justices  will  not  state  the  facts 
specially  (though  requested  to  do  so)  when  the  matter  is  doubt- 
ful, this  is  a  very  blaraeable  conduct  in  them,  and  it  is  to  be 
wished  that  it  might  be  avoided.  On  the  other  hand,  there  may 
be  yetj  great  inconveniences  arising  from  the  abuse  of  bilb  of 
exceptions.  And  this  matter  of  the  settlement  of  the  poor, 
which  ought  to  be  rendered  cheap  and  speedy,  may  by  such 
means  be  rendered  dilatory,  expensive,  and  burtheosome.  And 
after  a  full  hearing  of  the  arguments  on  both  sides,  the  Court 
were  unanimously  of  opinion,  that  a  bill  of  exceptions  doth  not 
lie  to  the  quarter  sessions. 

Where  the  case  is  insufficiently  stated,  the  Court  of  King's  Where  •cM«i» 
Bench  freaufently  send  it  back  to  the  sessions  to  be  re-stated ;  ^JJJ^^^J^ 
who  may  hear  fresh  evidence  or  re-state  the  same  upon  the  be  teoVlJck^o 
former  evidence,  according  to  the  nature  and  circumstances  of  the  aeMions. 
each  case.  In  the  case  of  Rex  v.  Bray,  £.11  Geo.  3.  Burr. 
S.  C.  682.  2  Bott.  743.  2  Nol.  P.  L.  508.  511.  513.  525.  which 
was  on  the  point  of  hiring  for  a  year :  the  sessions  had  stated  the 
evidence  only,  and  not  the  fact  of  hiring.  It  was  sent  back  to 
the  sessions  to  be  re-stated :  and  the  majority  of  the  justices  there 
refused  to  re-examine  the  pauper,  or  to  hear  any  further  evidence ; 
although  three  of  the  justices  then  on  the  bench  had  not  been 
present  at  the  appeal.  It  was  moved  to  send  it  again  to  the 
sessions,  to  be  a  second  time  re-stated.  And  two  cases  were 
cited  ;  one  of  them  was  Rex  v.  Paget  M.  1764,  where  the  question 
was,  whether  a  man  was  occupier  of  tithes,  or  only  bailiff?  The 
sessions  was  ordeVed  to  hear  further  evidence ;  and  did  so.  The 
The  other  case  was.  Rex  v.  Hitchanif  H.  33  Geo.  2.  where  the 
sessions  did  re-examine  the  fact,  whether  the  pauper  was  a  single 
or  a  married  man,  when  hired?  —  Unto  this  it  was  answered, 
that  these  two  cases  were  not  like  the  present  case.  In  both  of 
them  it  was  necessary  to  hear  the  evidence  over  again :  In  the 
present  case,  it  was  not  necessary;  the  matter  was  fully  examined 
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What  is  to  be 
done  with  the 
IMuper  when 
the  order  of 
removal  is 
quashed. 


A  certiorari  to 
remove  an  or- 
der of  sessions 
confirming 
an  order  of 
removal,  must 
be  moved  for 
within  six 
calendar 
months  afler 
such  order  of 
sessions  made, 
and  six  days 
notice  of  such 
motion  must  be 
given  to  the 
justices  pur- 
suant to  Stat. 
13  G.  2.  c.  18. 
§  5.  notwith- 
standing the 
order  of  ses' 
sions  was  made 
subject  to  the 
opinion  of  this 
court  on  a  case 
to  lie  stated. 


into  before ;  the  sessions  had  stated  the  evidence,  without  draw- 
ing the  conclusion ;  the  Court  thought  the  sessions  ought  to  have 
drawn  the  conclusion  and  sent  it  back  to  them  for  that  purpose 
only.  They  have  now  done  so.  They  have  stated  a  hiriog  for 
a  year.  And  this  Court  have  now  received  all  the  information 
they  wanted.  —  By  Ld.  Mansfield  C.  J.  Whether  the  justices  at 
the  second  sessions  were  or  were  not  obliged  to  hear  new  evi- 
dence, is  a  question  that  must  depend  upon  the  nature  of  the 
case.  In  Pa^es  case,  new  evidence  was  necessary.  But  in  the 
present  case,  it  was  sent  back  only  to  cure  an  informality.  Here, 
the  pauper  had  before  given  a  full  account  of  the  agreement. 
Therefore  the  justices  at  this  second  sessions  did  very  right  in 
not  examining  him  over  again. 

Ailer  the  determination  of  an  appeal  at  the  sessions,  if  the 
order  is  reversed,  there  is  a  difficidty  sometimes  in  getting  the 
paupers  back  again  tcr  the  place  from  whence  they  were  un- 
lawfully removed.  If  they  will  not,  or  are  not  able  to  return  of 
themselves,  it  seemeth  that  the  place  where  they  are  cannot  law- 
fully be  rid  of  them  but  by  another  order  of  the  justices,  setting 
forth  the  matter  specially.  As  in  the  case  of  Honiton  v.  Swdh 
Beverton,  M.  8  JV.S.  Comb.  4:01.  2  BoU,  100.  2  Nol.  P.  L.  9f20. 
Two  justices  remove  a  man  from  Honiton  in  the  county  ofDewKj 
to  South  Beverton  in  the  county  of  Somerset.  They  appeal  to 
the  sessions  in  Devon,  where  the  order  is  reversed.  Now  tvo 
justices  in  the  county  of  Somerset  may  by  order  remove  him  to 
Honiton  again  ;  for  it  is  but  an  execution  of  the  order  of  sessions, 
which  could  not  otherwise  be  done,  because  it  is  out  of  the  juris- 
diction of  the  court  of  sessions. 

Rex  V.  The  Justices  of  Sussex,  T.  53  Geo.  3.  1  M.  Sf  S.  631 
Bott,  Cont.  31.  UOyley  obtained  a  rule  nisi  in  Easter  term  for  a 
certiorari  to  remove  an  order  of  the  Sussex  sessions  in  an  appeal 
between  the  parishes  of  Billinghurst  and  Slinfold,  The  affidaviu 
on  which  the  rule  was  obtained,  stated,  that  the  appeal  in  ques- 
tion had  been  heard  at  the  last  Michaelmas  sessions  for  Susses. 
when  the  order  of  removal  was  confirmed,  subject  to  the  opinion  of 
the  Court  of  K.  B.  on  a  case  to  be  stated.  That  a  Case  had  been 
accordingly  drawn  by  counsel  for  the  parish  of  BiUinghurit  in 
November  last;  which,  however,  was  not  approved  of  by  the 
solicitor  for  Slirifold;  but  although  frequent  applications  were 
made  to  him,  he  would  not  state  his  objections.  The  case  was 
afterwards  settled  by  the  Court  at  their  Epiphany  sessions,  and 
a  copy  sent  to  the  solicitor  for  the  respondents ;  and,  he  was 
again  applied  to,  to  have  the  case  set  down  for  argument:  this 
request  he  refused  to  comply  with ;  but  at  the  same  time  gave 
the  solicitors  for  the  appellants  to  understand,  that  they  need  be 
under  no  apprehension,  as  he  would  consent  to  a  certiorari  issu- 
ing, without  regarding  whether  the  six  months  had  expired  or 
not.  Under  the  impression  that  the  certiorari  would  be  con- 
sented to,  the  usual  notice  to  the  justices  as  required  by  stat 
13  G^o.  2.  c.  18.  §  5.  had  not  been  given.  —  On  shewing  cause 
against  the  rule,  Courthorpe  reYieA  on  the  words  of  the  stat.— 
And  in  support  of  the  rule,  D'Oyley  contended,  that  the  statute 
was  only  mtended  to  enable  justices  to  shew  cause  against  the 
certiorari  if  they  should  think  fit,  and  did  not  apply  to  this  case? 
where  the  justices  themselves  had  settled  the  case,  and  diercbj 
expressed  their  desire  to  have  it  brought  up ;  and  cited  Ld.  AV 
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yon*B  words  in  Rex  ▼•  BattanUf  1  Eastt  298.  —  Ld.  EUenborou^  Of  eotu  mid 
C«  J.  The  order  of  removal  was,  in  the  first  instance,  a  summary  pro-  maintenance* 
ceeding,  and  the  order  of  sessions  thereupon  was  a  revision  of  that 
which  was.  originally  a  summary  proceeding.  I  find  nothing  in  the 
language  of  I<d.  Kenton  on  which  an  argument  has  been  raised, 
to  the  contrary ;  it  is  not  applicable  to  the  present  case.  Admit- 
ting that  the  magistrates  may  have  wished,  at  the  time  when  they 
settled  the  case,  to  have  brought  it  up ;  still  there  may  be  rea- 
sons why  they  might  think  fit  to  shew  cause,  and  unless  it  can 
be  shewn  that  it  could  serve  no  possible  end  to  give  them  six 
days'  notice,  we  cannot  so  presume.  The  statute  appears  to  me 
imperative.  The  other  Judges  concurring.  —  Rule  discharged. 
The  fq>plication  for  a  certiorari  was  renewed  by  D'OifleVf  on  a 
subsequent  day,  in  the  same  term,  (I  M.  8^  S.  734.)  the  six  days' 
notice,  having,  since  the  former  rule  was  discharged,  been  given 
to  the  justices  as  required  by  statute  13  Geo.  2.  r.  18.  §  5.  He 
urged  as  an  excuse  for  the  lateness  of  the  application,  that  the 
case  had  not  been  finaUy  settled  till  the  Epiphany  sessions,  be- 
fore which  time  the  parties  could  not  come  to  the  Court  for  the 
removal  of  the  order,  and  the  delay  in  settling  the  case  was  at- 
tributable entirely  to  the  other  side.  Admitting,  in  general  that 
the  six  months  would  run  from  the  time  when  the  order  of 
sessions  was  made,  which,  in  this  case  was  at  the  Michaelmas 
sessions :  still  the  above  circumstances  took  it  out  of  the  general 
rule.  He  cited  Rex  v.  Winpennyy  34  Geo.  1.  where  a  similar 
application  for  removing  an  order  for  the  maintenance  of  a  bas- 
tard child,  was  made  uter  the  six  months,  and  allowed.  —  Ld. 
EUenboroush  C.  J.  The  statute  expressly  requites  that  tlie  cer- 
tiorari  shful  be  applied  for  withm  six  calendar  months  after 
order  made  ;  and  I  think  it  will  be  attended  with  beneficial  con- 
sequences if  we  put  a  strict  interpretation  upon  this  clause,  as  it 
will  have  a  tendency  to  accelerate  the  settling  of  the  cases  which 
are  intended  to  be  brought  up  for  our  revision.  —  Bayley  J.  In 
strictness  the  case  ought  to  have  been  settled  at  the  Michaelmas 
sessions,  sedenie  curia.  Rule  refused. 

(c.)  iDf  Co((t:0  aiiti  maititetiatue* 

By  Stat.  8  &  9  ^.  c.  30.  $  3.    For  the  more  effectual  preventing  8  &  9  W.  c.  30. 
of  vexatious  removals  and  frivolous  appeals,  it  is  enacted,  that  the  Justices,  on 
justices  of  the  peace  of  any  county  or  riding,  in  their  eeneral  or  *PP«^  ^  *h«n 
quarter  sessions  of  the  peace,  upon  any  appeal  before  them  there  ^S^tob? <rf* 
to  be  had,  for  and  concerning  the  settlement  of  any  poor  person,  or  ^ny  poor  per- 
upon  any  proof  before  them  theire  to  be  made,  of  notice  of  any  son,  to  awud 
such  appeal  to  have  been  given  by  the  proper  officer  to  the  co>^ 
churchwardens  or  overseers  of  the  poor  of  any  parish  or  place 
(though  they  did  not  afterwards  prosecute  such  appeal)  shall,  at 
the  same  quarter  sessions,  award  and  order  to  the  party  for  whom 
and  in  whose  behalf  such  appeal  sfiall  be  determined,  or  to  whom 
such  notice  did  appear  to  have  been  given,  as  aforesaid,  such 
costs  and  charges  in  the  law,  as  by  the  said  justices  in  their  dis- 
cretion shall  be  thought  most*  reasonable  and  just,  to  be  paid  by 
Uie  churchwardens,  overseers  of  the  poor,  or  any  other  person, 
against  whom  such  appeal  shall  be  determined,  or  by  the  person  Penon  oidend 
that  did  give  such  notice^  as  aforesaid ;  and  if  the  person  ordered  to  pay  costs 
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SeisioBt  must 
either  give,  or 
refuse,  costs  of 
maintenance, 
at  the  time  of 
making  their 
order. 


to  pay  such  costs  shall  happen  to  live  in  any  county,  riding,  dty, 
or  town  corporate,  or  elsewhere,  out  of  the  jurisdiction  of  the 
said  court,  it  shall  and  may  be  lawful  for  any  justice  of  the  peace 
of  the  county,  riding,  city,  liberty,  or  town  corporate,  wherein 
such  person  shall  inhabit,  and  every  such  justice  is  hereby  re- 
quired, upon  request*  to  him  for  that  purpose  to  be  made,  and  a 
true  copy  of  the  order  for  the  pajrment  of  such  costs  produced, 
and  proved  by  some  credible  witness  upon  oath,  by  warrant  under 
his  hand  and  seal,  to  caiise  the  money  mentioned  m  that  order  to 
be  levied  by  distress  and  sale  of  the  goods  of  the  person  that  is 
ordered  and  ought  to  pay  the  same ;  and  if  no  such  distress  can 
or  may  be  had,  to  commit  such  person  to  the  common  gaol  of  that 
county,  or  liberty,  there  to  remain  by  the  space  of  twenty  days. 
Rex  V.  The  Justices  of  the  County  of  Nottingham  j  M.  5  Geo.  2. 

1  Sess.  Ca.  422.  2  Bott,  756.  2  Not  P.  L.  47S.  477.  A  mandamus 
was  granted  for  the  justices  to  give  costs  to  the  party  in  whose  fa- 
vour the  appeal  had  been  determined ;  yet  upon  their  return  of  it, 
the  court  held.it  reasonable  for  them  to  have  the  power  of  judging 
whether  costs  shall  be  allowed  or  not,  and  thereupon  quashed  the 
writ  of  mandamus. 

Rex  V.  StanJUldy  E.  16  Geo.  2.  Burr.  S.  C.  205.  2  BoU, 
756.  The  sessions  adjourned  the  appeal  to  the  next  quarter 
sessions,  and  ordered  four  guineas  costs  to  the  appellants ;  whidi 
order  was  quashed  as  to  tJie  costs ;  for  the  sessions  cannot  give 
costs  on  a  mere  adjournment  of  the  appeal,  without  hearing  it. 

By  Stat.  9  G.  1.  c.  7.  §  9.  For  the  preventing  of  %>exaHous 
removals^  if  the  justices  shall  at  thetr  quarter  sessions  upon 
an  appeal  oefore  them  there  had,  concerning  the  settlement  of 
any  poor  person^  determine  in  Jivoour  of  the  appdlant  that 
such  poor  person  tvas  unduly  removed^  they  shally  at  the  same 
quarter  sessions^  order  and  atoard  to  such  appellant  so  much 
money  as  shall  appear  to  the  said  justices  to  have  been  rea- 
sonably paid  by  the  parish^  or  other  place,  on  xohose  behalf  suck 
appeal  xvas  madey  tovoards  the  relief  of  such  poor  person^  oetween 
tne  time  of  such  undue  removal,  and  the  determination  of  suck 
appeal ;  the  said  money  so  axoarded  to  be  recovered  in  the  same 
manner  as  costs  and  charges  upon  an  appeal,  are  to  be  recovered  by 
the  statute  oftheS&9W.  S. 

St.  Marys  Nottingham  v.  Kirklington,  E.  3  Geo.  2.  2  Sess. 
Ca.  67.  2  BoU,  756.  2  Nol.  P.  L.  286.  477.  Motion  for  a  man- 
damus  to  the  justices  of  the  town  and  county  of  Nottingham, 
commanding  them  to  allow  the  parish  of  Kirklington  the  expense 
and  charges  their  officers  had  been  put  to,  in  keeping  a  poor 
person  from  the  time  of  his  removal  till  the  order  was  discharged 
by  the  sessions  upon  appeal.    And  a  mandamus  was  granted. 

Rex  V.    Great   Chart,  M.    16   Geo.  2.     Burr.   S.   C.   194. 

2  Bott,  756.  2  Nol.  P.  L.  477.  525.  The  order  of  the  two  jus- 
tices was  quashed  by  the  sessions  for  insufficiency ;  and  the 
sessions  thereupon  order  that  the  costs  of  maintaining  the  pauper, 
since  the  time  of  his  removal,  shall  abide  the  event  of  the  cause, 
in  case  the  said  parish  of  Great  Chart  shall  think  proper  by 
another  order  to  remove  the  pauper  to  the  said  parish  or  Ken- 
nington  :  Which  order,  as  to  the  costs,  was  quashed  by  the  Court 
of  King's  Bench ;  because  the  sessions  must  either  give^  or  not 
give,  costs  at  the  time  when  they  make  their  order. 

9 


ADDENDA. 


]P00t  (Infiabitants  Witnesses.) 

SinfiBbitantii  not  to  be  innmpnmt  mitm&0t»  in  rertam 
easiest  on  Iiegalf  of  ot:  as^insst  tf^it  part0|^0»    ^ 

Vide  ante  J  I^oor  (Rate,  Appeal  —  Overseers*  Accounts— -Set- 
tlement— Removal.) 

By  Stat.  54  Geo.  3.  c.  170.  §  9.  It  is  enacted,  that  no  inhabit'  S4G.S.C  170. 
ant  or  person  rated  or  liable  to  be  rated  to  any  rates  or  cesses  of  any  !«*»*';*">*•  '"'^ 
district,  parish,  t&vonship  or  hamlet,  or  vohoUy  or  in  part  maintained  ^^^  wknMtea" 


or  supported  thereby,  or  executing  or  holding  any  office  thereof  or  in  certain 
therein,  shall,  before  any  court  or  person  or  persons  'whatsoever,  be  on  bdialf  of  or 
deemed  and  taken  to  be  by  reason  thereof  an  incompetent  tnitnessjbr  •gwMt  **»«' 
or  against  such  district,  parish,  totunship  or  hamlet,  in  any  matter  C^*-? 't  j 
relating  to  such  rates  or  cesses;  or  to  the  boundary  bettoeen  such  dis'  p^  7jj    7^5! 
trict,  parish,  toxvnship  or  hamlet,  and  any  adjoining  district,  parish, 
township  or  hamlet  ;    or  to  any  order  of  removal  to  or  Jrom  such 
district,  parish,  totonship  or  hamlet ;  or  the  settlement  <^any  pau' 
per  in  such  district,  parish,  totonship  or  hamlet ;  or  touching  any 
bastards  chargeable  or  likely  to  become  chargeable  to  stick  district^ 
parish,  totonship  or  hamlet ;    or  the  recovery  of  any  sum  or  sums 
jbr  the  charges  or  maintenance  of  such  bastards  ;  or  the  election  or 
appointment  of  any  officer  or  officers,  or  the  alloivance  of  the  accounts 
Of  any  officer  or  officers  of  any  such  district,  parish,  township  or 
hamlet ;  any  law,  usage,  statute  or  custom  to  the  contrary  in  any^ 
voise  notwitnstanding, 

JFomtiS  on  $tau  59  Geo.  3.  c.  12.  §  26.  ante,  p.  120. 

Overseer's  Complaint,  in  order  to  have  an  Order  of  Main- 
tenance on  Parents,  &c. 

County  of  1   y^T  a  petty  sessions  ofthe^eace  of  our  lord  the  king, 

Devon.    )         held  at in  the  said  county,  the  —  day  qf    . 

■■  in  the  year  qf  our  Lord  one  thousand  eight  hundred  and 

,  before  the  undersigned  justices  qf  our  said  lord  the  hing^ 

assigned  to  keep  the  peace  qfour  said  lord  the  king,  in  and  Jbr  the 
county  aforesaid  :  An  application  is  made  to  us  the  said  justices,  by 
the  undersigned  overseer  of  the  poor  qf  the  parish  qf*  in  the 

county  o/*  Devon,  on  behalf  qf  the  churchwardens  and  overseers  qf 
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the  poor  of  the  said  parish^  to  have  an  order  on  A,!?,  of m 

the  county  o/',Devon, Jbr  him  to  maintain  his toho 

is  poor  ana  unable  to  toork  Jbr  himself  and  chargeable  to  the  taid 

parish  of he  the  said  A.  P.  being  a  person  of  sf^ffldenl 

ability  to  provide  Jbr  his  said ,  A.  O. 

Exhibited  before  us,    J.  P.  Overseer  of  the  poor, 

S.  P. 

Order  on  a  Parent  or  Child  to  ^ve  Relief  &c. 

County  of)   TWjB  order  ofJ.F.  and  S.P.  Esquires,  ftw?  of  his  ma- 

Devon,   j       jesty^s justices  of  the  peace  in  andjor  the  said  counlif, 

one  vohereofis  of  the  quorum,  made  at  a  petty  sessions  hdd  at  ^^— 

in  the  said  county,  the day  of in  the  year  of  our  Lord 

one  thousand  eight  hundred  ana •  Upon  an  application  to  us 

the  said  justices,  at  the  said  petty  sessions,  by  the  chutihnardens  and 
overseers  of  the  poor  of  the  parish  o^— — -  in  the  county  ^ 
Devon,  to  nave  an  order  made  on  A.  R  [or,  A.  C]  of  tn 

the  said  county  g^  Devon, Jbr  him  to  maintain  his 

toho  is  poor  and  unable  to  voork  so  as  to  maintain  and  support  Aim- 
self  and  chargeable  to  the  said  parish  of  he  the  said  A.  P. 

[or,  A.  C]  being  a  person  of  student  ability  to  maintain  and 
provide  Jbr  his  said  .  And  the  said  A.  P.  [or,  A.  C]  ham§ 

been  duly  summoned  to  appear  before  us  the  said  justices,  at  the  tavi 
petty  sessions,  to  the  end  that  vye  might  examine  into  the  cause  and 
circumstance  of  the  premises,  but  tvhen  and  tohere  he  has  not  shoan 
any  sufficient  cause  vohy  such  order  should  not  be  made,  and  we  having 
heard  the  parties  so  complaining,  and  duly  considered  the  drcum' 
stances  of  the  said  complaint  as  xvell  as  the  toani  of  any  ade^uak 
defence  on  the  part  of  the  said  A.  P.  [or,  A.  C]  Do  euljudge  and 
determine,  that  the  said  — »•—  i$  poor  and  unable  to  xx>ork  so  as  to 
maintain  and  support,  himself,  and  actually  chargeable  to  the  said 
parish  of'  and  that  the  said  A.  P.  [or,  A.  C.]  is  a  person  of 

sufficient  ability  to  ihaintain  and  providefor  his  said  And 

therefore  toe  do  order,  that  the  said  A.  P.  [or,  A.  C]  shall  and  do 
Jorthxvith,  upon  notice  of  this  our  order ,  pay  or  cause  to  be  paid  to 
the  churchwardens  ana  overseers  of  the  poor  of  the  said  parish  of 
for  the  time  being,  or  to  some  or  one  of  them,  toeekltf  and 
every  tveei  Jrom  this  present  time,  the  sum  of  Jor  and  to- 

wards the  sustentation,  relief,  maintenance,  and  support,  of  the  said 
Jbr  and  during  so  long  time  as  the  «aia  — —  shall 
be  chargeable  to  the  said  parish   qf  or  until  the  said 

A.  P.  [or  A.  C]  shall  be  legally  directed  to  the  contrary.  Given 
under  our  hands  and  seals,  at  ■  aforesaid,  the  day  and  year 

Jirtt  above  written,  J.  P.  (L*  &) 

&  P.  (L.  S.) 

Information  of  an  Overseer  against  a  Parent  or  Child  for  Sisr 
obeying  an  Order  of  Maintenance,  &c. 

County  of)  YH!E  information  and  complaint  of  A,  O.,  one  ofi^f 
Devon.     J        .  overseers  of  the  poor  oftheparisnof  "  w  ^ 

county  of  Vevou,  made  on  oath  Before  us  J.  r.  and  S.P.  Esquires  tvo 
of  his  majesty's  jtutices  of  the  peace  in  andjor  the  county  ofD^^<^ 
at  a  petty  sessions  held  at  -      tn  tiie  said  county  of  Devon* 

the  '  day  of  in  the  year  of  our  Lord  one  thousand 
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eighi  hundred  and  •  Who  on  his  oath  qforetaid  saUh,  that  by 

an  order  under  the  hands  and  seals  of and  ■  tiao 

of  his  majesty  s  justices  of  the  peace  %n  and  for  the  cqunty  o/^Devon, 
one  tohereqf  is  of  the  quorum,  made  ai  a  petty  sessions  held  at 

■  tn  the  said  county  o/*  Devon,  the day  of  ■ 

in  the  year  of  our  Lord  one  thousand  ei^ht  hundred  and  , 

rn  an  application  to  the  said  last^menttoned  petty  sessions  by  the 
rchvoaraens  and  overseers  of  the  poor  of  the  said  parish  of 
■  to  have  an  order  made  on  A.  P.  of'  in  the  said 

county  of  Devon,  'for  him  to  maintain  his : — ^  who 

is  poor  and  unable  to  voork  so  as  to  maintain  and  support  himself 
and  chargeable  to  the  said  parish  of  — — — ,  the  said  A.  P.  bc' 

ing  a  person  of  sufficient  ability  to  provide  for  his  said .    He 

the  said  A.  P*  was  ordered,  upon  due  notice  thereof  to  pay  or 
cause  to  be  paid  to  the  churchwardens  and  overseers  of  the  poor  of 

the  said  parish  of "for  the  time  being,  or  to  some  or  one  of 

themy  weekly  and  every  week,  from  the  date  of  the  said  order,  the 
sum  of  for  and  towards  the  sustentation,  relief,  mainten^ 

ance,  and  support  of  the  said  •  for  and  during  so  long 

time  as  the  said shall  be  chargeable  to  the  said  parish  of 

'  or  until  the  said  A.  P.  shall  be  legally  directed  to  the 

contrary  ;  but  that  notwithstanding  he  the  said  A.  P.  has  had  due 
notice  of  the  said  order,  yet  he  has  not  observed  nor  performed 

the  said  order  for  and  auring '  months  ;  that  is  to  say, 

foom  the  *  day  of  ■  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  — — -,  to  the day  of  ■ 

following,  whereby  he  the  said  A.  P.  has  subjected  himself  to  the 
penalty  and  forfeiture  of  twenty  shillings  for  each  month,  to  go  and 
be  employed  to  the  use  of  the  poor  of  the  said  parish  of  » 
and  towards  a  stock  and  habitation  for  them,  and  other  necessary 
uses  and  relief  And  thereupon  he  the  said  A.  O.  prays  us  the 
said  justices  jirst  before  named,  that  the  said  penalty  may  be  levied 
by  some  or  one  of  the  churchwardens  or  overseers  of  the  afore* 

said  parish  of by  warrant  of  distress^  and  that  justice 

may  be  done  in  the  premises* 

A.O. 
Before  us,  J.  P. 
S.P. 


Warrant  of  Distress  on  n  Parent  or  Child  for  disobeying  an 

Order  of  Maintenance;  &c. 

To  the  churdiwardens  and  overseers  of  the  poor  of  the  parish  of 

■  in  the  countj  of  Devon. 

County  of  1   TUHEREAS  by  an  order  under  the  hands  and  seals 

Devon,    j  of and  ,  two  of  his  majesty  s 

juslices  of  the  peace  in  and  for  the  county  of  Devon,  one  whereof 
is  of  the  quorum,  made  at  a  petty  sessions  held  at  -  in  the 

said  county  of  Devon,  the  ■  day  of tn  the  year 

of  our  Lord  one  thousand  eight  hundred  and  twenty,  upon  an  ap- 
plication  to  the  said  petty  sessions  by  the  churchwardens  and  over' 
seers  of  the  poor  of  tne  parish^  ■  in  the  county  of  Devon, 

to  have  an  order  made  on  K^r.  of  ■  in  the  said  county  qf 

Devon,  ^^for  him  to  maintain  nis  —  who  is  poor  and  unable  to 
work  so  as  to  maintain  and  support  himself  ana  chargeaNe  to  the 
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said  parish  of  the  said  A.  P.  being  a  person  of  sufficient 

ability  to  provide  for  his  said •     He  the  said  A.  P.  was 

orderedy  upon  due  notice  thereof,  to  pay  or  cause  to  be  paid  to  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 
for  the  time  being,  or  to  some  one  of  them,  weekly  and 
every  week,  from  the  date  (f  the  said  order,  the  sum  of  ' 
for  and  towards  the  sustentation,  relief,  maintenance,  and  support 
of  the  said  — — ,  for  and  during  so  long  time  as  the  said 

"  shall  be  chargeable  to  the  said  parish  of or  until 

.  the  said  A.  P.  shall  be  legally  directed  to  the  contrary.  And  whereas 
it  appears  unto  us  J.  P.  and  S.  P,  Esauires,  two  of  his  majesty  s  jus- 
tices of  the  peace  in  and  for  the  saia  county  of  Devon,  at  a  petty 
sessions,  held  at  ■  in  and  for  the  aforesaid  county  of  De- 
von, Mm day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  twenty,  on  the  oath  o/*  A.  O.  one  of  the 
overseers  of  the  poor  of  the  parish  of (foresaid,  thai  not- 
withstanding he  the  said  A.  P.  has  had  due  notice  of  the  said  order, 
yet  he  has  not  observed  nor  performed  the  said  order  for  and  during 
■  months ;  that  is  to  say,  from  the  ■■  ■  day  of  ■ 
tft  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty,  to 
the  ■  day  of  — — —  following,  whereby  he  the  said 
A.  P.  has  subjected  himself  to  the  penalty  and  forfeiture  of  twenty 
shillings  for  each  month.  And  whereas  the  said  A*  P.  has  been 
duly  summoned  to  appear  befote  us,  at  this  present  petty  sessions, 
to  answer  unto  the  said  complaint,  but  hds  not  shewn  to  us  any  suf 
ficient  cause  why  the  said  order  has  not  been  complied  with,  and 
why  the  said  penalty  of  twenty  shillings  a  month  should  not  be  levied 
,  by  warrant  of  distress  from  us,  or  in  defect  thereof  why  he  the  said 
A.  P.  shoulanot  be  committed  to  the  common  gaol,  there  to  remajm, 
without  bail  or  mainprise,  till  the  said  forfeitures  shall  be  paid: 
These  are  therefore  to  require  youfbrthwitn  to  make  distress  of  the 
goods  and  chattels  of  him  the  saia  A,  P.  And  if  within  the  space 
of  four  daifs  next  cjter  such  distress  by  you  taken,  the  said  penalty, 
together  with  the  reasonable  charges  ^taking  and  keeping  the  satd 
distress,  shall  not  be  paid,  that  then  you  do  seU  the  said  goods  and 
chattels  so  by  you  distrained,  and  ovi  of  the  money  arising  by  such 
sale  that  you  detain  the  amount  of  the  said  penalty,  {being  the  sum 
qf  '  ,)  to  go  and  be  employed  to  the  use  of  the  poor  of  your 
said  parish  of  ,  and  towards  a  stock  and  habitation  for 
them,  and  other  necessary  uses  and  relief,  and  also  that  you  dHaim 
your  reasonable  charges  of  taking,  keeping,  and  selling  the  said 
distress,  rendering  to  him  the  sam  A.  P.  the  overplus  on  demand. 
And  if  no  such  distress  can  be  made,  that  then  you  certify  the  same 
unto  us,  to  the  end  that  such  further  proceedings  be  had  therein  as  to 
law  doth  appertain.    Given  under  our  hands  and  seals  at  ■ 

aforesaid,  ^  this  '  day  of — ^  in  the  year  of  our  Lord, 

one  thousand  eight  hundred  and  twenty.  X  P.  (Z..  5.) 

S.  P.  (L.  &) 
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Commitment  of  a  Parent  or  Child  for  disobeying  an  Order 

of  Maintenance,  &c. 

Countv  of  ( '^^  ^^  constable  of  the  parish  of  ■  in  the 

DevcKQ       i     ^^  county,  and  to  the  keeper  of  the  common 
(^     gaol  of  the  said  coimty  of  Devon  at  Exeter.   ' 

* 

JX^EREAS  hy  an  order  under  the  hands  and  seals  of  • 

and  "  taoo  of  his  majestifs  justices   of  the  peace 

in  and  for  the  county  of  Devon,  one  whereof  is  of  the  quorum, 

made  at  a  petty  sessions  held  at in  the  said  county  o/"  Devon, 

the •  day  of  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  twenty^  upon  an  application  to  the  said  petty 
sessions  by  the  churchwardens  and  overseers  of  the  poor  of  the 

parish  of in  the  county  o/* Devon,  to  have  an  order  made 

on  A,  Jr.  of in  the  said  county  of  Devon,  ■  Jbr 

him  to  maintain  his who  is  poor  and  unable  to  work  so  as 

to  maintain  and  support  himself,  and  chargeable  to  the  said  parish 

of thesataA,  P.  being  a  person  of  sufficient  ability  topro^ 

vide  Jbr  his  said •  He  the  said  A.  P.  was  ordered,  upon  due 

notice  thereof,  to  pay  or  cause  to  be  paid  to  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  ■      Jbr  the  time 

being,  or  to  some  or  one  of  them,  weekly  and  every  week,Jrom  the  date 
of  the  said  order,  the  sum  of  Jor  and  towards  the  sustenta^ 

tion,  relief,  maintenance,  and  support  of  the  said  Jor  and 

during  so  long  time  as  the  said shall  be  chargeable  to  the  said 

parish  of' or  until  the  said  A.  J?,  shall  be  legally  directed  to 

the  contrary  ;  which  said  order  having  been  disobeyed  and  complaint 

thereof  made  to and  ■  two  of  his  maiestys  justices  of 

the   peace  Jor  the  said  county  of  Devon,  on  tne  -  day  of 

■  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

twenty,  at  a  petty  sessions  then  held  at  •^— -  in  the  said  county 
of  Devon,  by  and  upon  the  oath  of  A,  O.  one  of  the  overseers  of  the 
poor  of  the  said  parish  of-  they  the  said  last'mentioned  juS" 

tices  did  then  and  there  issue  their  warrant  to  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  to  levy 

the  said  penalty  (being  the  sum  of  )  bu  distress  and  sale  of 

the  goods  and  chattels  of  him  the  said  A.  P.  ana  to  applv  the  same  aC' 
cording  to  law.  And  whereas  it  duly  appears  unto. us  J.  P.  and  S.P. 
Esauires,  two  of  his  majesty  s Justices  of  the  peace  Jor  the  said  county 
of  UGf  on,  at  a  petty  sessions  held  at  ■  in  the  said  county  of 

iSevon,  this  — day  of'  in  the  year  qf  our  Lord  one 

thousand  eight  hundred  and  twenty,  as  well  upon  the  oath  of  A.  O. 
one  of  the  overseers  of  the  poor  of  the  said  parish  of*  as 

otherwise,  that  he  the  said  overseer  of  the  poor  has  used  his  best 
endeavours  to  levy  the  said  sum  on  the  goods  of  him  the  said  A.  P. 
as  aforesaid,  but  that  no  sufficient  distress  can  be  had  whereon  to 
levy  the  same  :  These  are  therefore  to  command  you,  the  said  con^ 
stable  of  -  aforesaid,  to  apprehend  the  body  of  the  said 

A.  P.  and  him  safely  to  convey  to  the  common  gaol  of  the  said 
county  of  Devon,  at  Exeter  in  the  said  county  last  mentioned,  and 
there  deliver  him  to  the  said  keeper  thereof,  together  with  this  pre* 
cept.     And  we  do  hereby  command  you  the  said  keeper  of  the 
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said  common  gaoly  to  receive  into  your  custody  in  the  said  common 
gaoly  the  said  A.  P.  and  him  there  safely  to  Iceepf  without  bail  or 
mainprizct  till  the  said  forfeitures  shall  be  paid  ;  and  for  so  doing 
this  shall  be  your  sufficient  warrant.     Given  under  our  hands  and 

seals,  at  aforesaid,  the  -  ■  day  of fii  the 

year  of  Lord  one  thousand  eight  hundred  and  twenty, 

J.V.{L.S.) 
S.  P.  (L.  S.) 


IP'OOC  (^Relief  and  Employment.') 

Vide  ante,  p.  129. 
57  G.  3.  c.  34.        By  8tat.  57  Geo.  3.  c.  34.  intituled   "  An  act  to  authorize  the 

issue  of  exchequer  bills,  and  the  advance  of  money  out  of  the  con- 
solidated fona  to  a  limited  amount,  for  the  carrying  on  of  public 
works  and  fisheries  in  the  United  Kingdom,  and  employment  of  the 
poor  of  Great  Britain,  in  manner  therein  mentionea" 
Advance  not  to       §  29.  It  is  enacted  that  no  such  exchequer  bills  shall  be  ad- 
be  made  to         vanced  in  aid  of  any  parish  in  Great  Britain,  unless  the  applica- 
^^^^tf  ^°'*"  tio"*  ^or  such  advance  shall  be  made  with  the  consent  of  not  less 
made  with  con-  ^^^^  ^^^  majority  in  number,  and  of  threefourth  parts  in  value, 
sent  of  majority  Buch  value  to  be  calculated  and  ascertained  irom  the  last  rate 
in  number  and    made  for  the  relief  of  the  poor  in  such  parish,  of  the  persons 
three-fourths  in  assessed  to  and  paying  such  rates ;  or  where  the  poor  rates  of  any 
value  of  persons  p^figh  gij^H  be  under  the  care  and  management  of  any  select 
ntor^m-^where  vestry  or  commissioners,  governors  of  the  poor,  trustees,  or  other 
there'is  a  select  select  body,  then  with  the  consent  of  not  less  than  four-jifihs  of 
vestry,  &c.  then  such  select  body,  by  whatever  name  the  same  may  be  called ; 
with  consent  of  gy^h  consent  to  be  certified  by  some  justice  of  the  peace  or  ma- 
dbat'b^  ^      gistrate  acting  as  such  in  each  parish,  and  one  or  more  of  the 
^*  overseers  of  the  poor  of  the  parish  or  place  in  respect  of  which 

the  application  shall  be  made. 
Frinctpal  sums       §  S5.  Enacts,  that  the  principal  sums  contmned  in  the  exche- 
of  exchequer       quer  bills  which  shall  be  advanced  or  lent  by  the  said  commis- 
**!!•  T?*  '"*?["  **®**®"  ^^'^  ^®  execution  of  this  act  in  Great  Britain  under  the 
bviMttimmts.    authority  of  this  act,  shall  be  repaid,  without  deduction  or  abate- 
ment, together  with  interest  for  the  same,  by  instalments,  (that  is 
to  say)  ute  principal  sum  in  each  and  every  exchequer  bill  shall 
be  repaid  to  the  cashier  or  cashiers  of  the  Bank  of  En^nd  at 
their  office,  together  with  interest  for  the  same  at  and  iSter  the 
rate  of  five  pounds  per  centum  per  annum,  by  the  space  of  fifteen 
days  at  least  before  the  time  when  each  sucn  exchequer  biU  shall 
become  payable  according  to  the  provisions  of  this  act,  such  in- 
terest to  be  computed  on  the  said  principal  sum  from  the  date  of 
such  exchequer  bill  to  the  time  of  the  payment  thereof. 
57  G.5.  C.184.       By  Stat.  57  Geo.  3.  c.  124f.  §  5.  It  is  enacted,  that  no  advance 
Regulating        shall  be  made  under  the  provisions  of  57  Geo.  3.  c.  34.  for  the 
advances  to        ^gg  of  ^ny  parish,  township  o^:  place  in  Great  Britain,  in  which 
^''^'^  the  amount  of  the  money  actually  expended  for  the  relief  of  the 

poor,  in  the  year  ending  at  Easter  1817y  or  ending  at  the  usual 
quarter  day  unmediately  preceding  Easier  181 7^  shall  not  exceed 
by  three-fourths  the  average  annual  amount  of  the  money  ex< 


Addenda.  H^OOf;  689 

pended  for  the  relief  of  the  poor  for  the  three  years  preceding  si  G.3.  c.  1S4. 
Easter  1816>  or  shall  not  exceed  by  one^half  the  amount  so  ex- 
pended for  the  year  ending  Easter  1816;  any  thing  in  the  said 
act  of  57  Geo.  S.  c.  34.  to  the  contrary  in  any  wise  notwith- 
standing. 

§  6.  Enacts,  that  the  principal  sums  contained  in  the  exchequer  ^^'™^5.?r 
bills  which  shall  be  advanced  or  lent  by  the  said  commissioners  «»*«P»«^™''^ 
for  the  execution  of  this  act  in  Great  Britain^  under  the  authority 
of  the  recited  act  (57  Geo.  S.  c.  S4f.)y  the  payment  whereof  shall 
not  be  otherwise  provided  for  pursuant  to  the  said  recited  act^ 
shall  be  repaid  without  deduction  or  abatement,  together  with 
interest  for  the  same  at  and  after  the  rate  of  five  pounds  per 
centum  per  annuntf  to  the  cashier  or  cashiers  of  the  Bank  of  Eng' 
land,  at  Iheir  office,  by  the  space  of  fifteen  days  at  least  before 
the  time  when  each  such  exchequer  bill  shall  become  payable 
according  to  the  provisions  of  this  act ;  such  interest  to  be  com- 
puted on  the  said  principal  sum  from  the  date  of  such  exchequer 
bin  to  the  time  of  the  payment  thereof. 

By  Stat.  1  Geo.  4*.   c.  60.   the   above-mentioned  acts  of  the  s  O.4.  c.6o. 
57  Geo.  3.  c.  34.  and  the  57  Geo.  S.  c.  124.  are  continued  and 
amended. 


Workhouse  Governor's  Appointment ;  by  stat. 

50  Geo.  3.  c.  50.  §  8. 

(Videantey  p.  149.) 

County  of    1  At  a  Special  Sessions  held  at  Appleby  in  the 
Westmorland.  J      county  of  Westmorland  this  — '  day  of 

■  one  thousand  eight  hundred  and  ■ 
by  justices  of  the  peace  for  the  said  county, 
acting  for  the  hundred  of  ■  within  the 

same  county. 

TJPON  the  application  of  the  major  part  of  the  overseers  of  the 
poor  of  the  parish  of  in  the  saia  county  and  hundred, 

to  us  whoie  hands  and  seals  are  hereunto  affixedy  Bein^  justices  (if 
thi  peace  acting  in  and  for  the  aforesaid  county  and  hundred,  toe 
do  hereby  appoint  A.  6.  keeper  of  the  toorkhouse  of  the  said  parish 
of  to  be  Governor  thereof;  and  so  long  as  the  said  A,  G. 

shall  continue  keeper  of  the  said  loorkhouse,  until  the  justices,  in 
any  special  sessions,  shall  revoke  this  appointment,  he  is  hereby 
authorised  to  use  and  exercise  the  powers,  and  perform  the  duties 
vested  in,  and  imposed  upon,  governors  of  the  poor,  by  an  act  passed 
in  the  taenty^second  year  ^the  reign  of  king  George  the  third, 
according  to  an  act  passed  in  the  fiftieth  year  of  the  reign  of  the 
same  king.  Given  under  our  hands  and  seah  the  day  ana  year 
above  written. 
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ptttx  (Overseers'  accounts.') 

Information  against  an  Overseer  for  refusing  to  acoount^  &c. 

Vide  ante^  p.  181. 

County  of  >  yW^  information  and  complaint  of  A.  J.  overseer  of 

Devoti.    J        the  poor  of  the  parish  of' in  the  county  of 

Deton,  made  on  oath  before  us  J.  P.  and  K.  P.  esjuires,  two  of 
his  Inajestifs  justices  of  the  peace  in  and  Jot  the  said  couniif,  this 
'  day  of  in  the  year  of  our  Lord  one  thousana  eight 
hundred  and  »,  toho  saith,  *that  A.  O.  noto  or  late  qftheparvh 
of  aforesaid,  yeoman,  was,  on  the  txoenty^/lfih  day  ofMarchj  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and -^^^  duly  ap- 
pointed one  of  the  overseers  of  the  poor  for  the  said  parish  of ; 

that  on  the day  of  last  past  he  the  said  A.  J.  and  one 

B.  J.  of  the  said  parish  of ,  yeomen,  were  duly  appointed  to 

succeed  the  said  A.O.  and  one  other,  as  overseers  of  the  poor  <^tke 
Said  parish  of*  ;  that  by  an  act  passed  in  the  seventeenth 

year  of  the  reign  of  his  late  majesty  king  Georse  the  second^ 
intituled,  ^'  An  act  for  removing  some  defects  in  the  act  made  in 
the  forty-third  year  of  the  reign  of  queen  Elizabeth,  intituled.  An 
^ct-Ter^e  relief  of  the  poor,^'  it  ts  enacted  **  thatjrom  and  afier 
Hhe  twentyfourth  day  of  June,  one  thousand  seven  hundred  and 
forty  four,  the  churchwardens  and  overseers  of  the  poor  shall  ueaHw 
and  every  year,  within  fourteen  days  after  other  overseers  shall  be 
nominated  and  appointed  to  succeed  them,  deliver  in  to  such  sue- 
teeding  'overseers,  a  just,  true  and  perfect  account  in  writing, 
fairly  entered  in  a  book  or  books  to  be  kept  for  thai  purpose,  and 
signed  by  fhe  said  churchwardens  and  overseers  hereby  directed  to 
accouftt  as  aforesaid,  under  their  hands,  of  M  sums  of  money  by 
Hhem  received,  or  rated  and  assessed  and  not  received;  and 
also  of  all  goods,  chqttels,  %took,  and  materials,  that  shall  be 
in  their  JiawU,  or  in  the  hands  of  any  of  the  poor,  in  order 
to  be  Wfinight,  and  of  all  monies  paid  by  suck  churchwardens 
and  overseers  so  accounting,  and  (f  all  other  things  concerning 
their  said  office ;  and  shall  also  My  and  deUver  over  all  sums  of 
money,  goods,  chattels  and  other  things,  as  shall  be  in  their  hands, 
unto  sum  succeedingoverseers  of  the  poor;  which  said  account  dioU 
be  verified  by  oath,  or  2^  the  affirmation  of  persons  called  Qjoakersy 
before  one  vr  more  qfhts  mqfesty^s  justices  of  the  peace,  which  said 
oath  or  affirmation  such  justice  or  justices  is  and /ire  hereby  autho- 
rized and  required  to  administer,  and  to  sign  and/sttest  the  captiem 
ofilie  same  at  the  foot  of  the  same  account  ;*'  iuid  further,  **  That 
in  case  such  churchwardens  and  overseers  of  the  poor,  or  any  of 
them,  shall  refuse  or  neglect  to  make  and  yield  up  sudk  acnunt, 
verified  as  aforesaid,  within  the  time  hereinbefore  limsted  or 
appointed,  or  shall  refuse  or  neglect  to  pay  and  deliver  aver  such 
sum  or  sums  tf  mon^,  goods,  chattels  and  other  things  in  their 
hands,  as  by  this  act  is  directed,  in  either  of  the  said  eases  it  dudl 
and  may  be  lawful  to  and  for  any  tV)o  or  more  justices  of  the  peace, 
to  commit  him  or  them  to  the  common  gaol,  untU  he  or  they  shall 
have  given  suck  account,  or  shall  have  paid  and  yidded  icp  suck 
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monies,  goodie  chailels  and  other  things  in  their  hands  as  q/ore* 
said  ;"  That  the  said  A.  O.  hath  refused  and  neglected  to  make  and 
yield  up  to  his  said  successors^  such  accounts  verified  as  aforesaid 
within  the  time  limited  or  appointed^  or  at  any  time  sinccy  qnd  has 
refused  and  neglected  to  pay  and  deliver  over  to  his  said  successors , 
such  sum  or  sums  qfrnoney^  goodsy  chattelsy  and  other  things  as 
aforesaid  as  are  in  his  handsy  verified  by  oath  before  one  or  more 
of  his  majesty  s  justices  of  the  peace  tvithin  the  time  limited  or 
appointed  as  qforesaidy  or  at  any  time  sinccy-^  and  therefore  he  the 
said  A.  J.  prays  that  justice  may  be  done  in  the  premises. 
Before  usy    J.  P.  A.  J. 

K.  P- 

Commitment  of  an  Overseer  for  refusing  and  neglecting  to 
account,  founded  on  the  foregoing  Information. 

County  of)   ^O  the  constable  of  the  parish  of in  the  said 

Devon,  j  county,  and  to  the  keeper  of  the  common  gaol  at 
JBxeter  in  the  county  of  Devon.  Whereas  information  and  com* 
plaint  upon  oath  have  been  made  before  us  J.  P.  and  K.  P.  esquiresy 
two  of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county, 
by  A.  J.  one  of  the  overseers  of  the  poor  of  the  parish  of — ^ 
tn  the  said  county y  [here  insert  the  whole  of  the  foregoing  inform- 
ation, from  *  to  \y  and  then  proceed  thus.]  And  whereas  the 
said  A.  O.  having  appeared  before  uSy  in  pursuance  of  our  sum' 
monsy  to  answer  to  the  said  information  and  complaint  [or  as  the 
case  may  be],  and  the  same  having  been  duly  proved,  as  well  upon 
the  oath  of  A.  J.  as  otherwise  ;  these  are  thertfore  to  charge  and  com'- 
numdyout  the  said  constable,  forthwith  to  apprehend  the  said  A.  O. 
and  htm  safely  to  convey  to  the  common  gaol  of  the  said  county  of 
Devon  at  Exeter  in  the  said  county,  and  there  deliver  him  to  the 
keeper  thereqfy  together  with  this  precej)t :  and  we  do  hereby  also 
command  you  the  said  keeper  of  the  said  common  gaoly  to  receive 
the  said  A.  O.  into  your  custodu  in  the  said  common  gaol,  and  him 
there  safely  keep  until  he  shall  have  given  such  account,  and  shall 
have  paid  or  yielded  up  such  monies,  goods,  chattels,  and  other 
things  in  his  hands  as  aforesaid.     Given  under  our  hands   and 

seals  at in  the  said  county  of  Devon,  the day 

of in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  , 

r 
« 

Settlement  bp  SipfWUitt^fiiVf 

Vide  ante,  kl^'S.  p.  681,682. 

Rex  V.  Nantwichy  M.  58  Geo.  8.  16  East,  228.  Bott.  Cant.  15-—  Since  Uw  15  A 
Removal  from  Pendleton  to  the  township  o£Naniwich.  X)rder  con-  i^  J;^;^^^^*^ 
firmed,  subject,  &c.  Case.  The  parish  of  Nantwtch  consiste  of  five  ^p^tjc^hip 
townships,  of  which  the  township  ofNantwich  is  one*  These  town-  executed  by  the 
ships  act  separately  in  all  matters  relative  to  the  management  of  the  oveneen  of  a 
poor,  and  separate  overseers  are  regularly  appointed,  two  for  each  ^^»^*P;  ^''l^ 
township.    Two  churchwardens  are  appointed  for  the  parish  at  J^^JJ^" 
large,  who  have  not  been  accustomed  to.  interfere  at  all  in  the  ciiapeUwarfeii«, 
manageinent  of  the  poor  in  any  of  the  townships.    There  are  uidmatntAiiMits 
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own  poor  sepa-   ^o  churchwardens  or  chapeUwardens  appointed  in  any  of  the 
rately,  isaTnlid  townships.    In  the  vear   1787,  the  pauper  then  being  a  poor 
indenture;  al-    hoj,  and  settled  in  the  township  of  Nanttoith^  was  put  out  for 
though  neither    geven  years  as  an  apprentice  to  W.  and  T.D*y  cotton  machine 
?/ardens  ofthe    workers,   by  an  indentiure  duly  stamped  and  executed  by  the 
paHsh  at  large,    overseers  of  the  township  of  liantwch^  and  duly  allowed  by  two 
within  which  the  magistrates,    but  not  executed  by  either  of  the  churchicardens, 
to*vnshipi8         Under  this  indenture  the  pauper  served  Messrs.  D.  for  seven 
situate,  join  m    yg^rg  ^t  Pendletofiy  and  resided  there  during  the  whole  time. 
the  eiecuuon.     r^^  question  for  the   Court  was,  whether,  under  the  circum- 
stances of  the  case,  it  was  necessary  that  the  churchwardens  of 
tlie  parish,  or  one  of  them,  should  have  executed  this  indenture 
to  make  it  valid.     The  arguments  were  upon  the  construction  to 
be  given  to  stat.  43  Eliz.  c.  2.  stat.  13  &  14>  Car.  2.  c.  12.  stat. 
8  &  9  fV.S.c.  30.  and  stat.  17  Geo.  2.  c.  38.  §  15. ;   and  the 
cases  of  Rex  v.  Clifton^  2  East^  168.  and  Spital/^dds  ▼.  Bromley, 
2  Bott,  684.  were  cited.  —  The  Court  delivered  their  opinions  at 
great  length,  and  entered  very  fully  into  the  meaning  of  these 
several  acts  of  parliament,  as  connected  with  each  other ;  and 
ultimately  came  to  the  conclusion,  that  by  the  operation  of  the 
stat.    13  &   14    Car.  2.  c.  12.  an  indenture  of  apprenticeship, 
executed  by  the  overseers  of  a  township  which  has  no  church- 
wardens or  chapel-wardens,  and  maintains  its  own  poor  sepa- 
rately^  is  a  valid  indenture,  though  neither  of  the  churchwardens 
of  the  parish  at  large,  within  wnich  the  township   is  situated, 
jojn   in   the   execution;   and  that  this  operation  of  the  stat. 
13  &  14  Car.  2.  c.  12.  is  not  affected  by  any  of  the  subsequent 
statutes. 

Vide  ante,  §  IX.  2.  p.  380. 
A  father  has.  Rex  v.  Inhabitants  qf  Arncsby,  E.  1  Geo.  4.     S  B.  8f  A.  584. 

at  the  common  Removal Jrom  Amesby  in  Leicestershire  to  Abfhorpe  in  Northamp^ 
law,  no  Autho*  tonshire.  On  appeal  against  the  order,  it  appeared,  that  the  paa- 
rity  to  bind  hw  p^^.  -^^^  served  some  years,  under  an  indenture  of  i^prenticeship  in 
prentice  with  Abthorpe.  The  indenture  stated,  that  Samuel  Simcoe,  son  ofSamud 
out  his  assent ;  Simcoe,  of  Kettering,  in  the  county  of  Northampton,  glover,  by  and 
and  conse-  with  the  consent  of  his  said  father,  did  put  himself  apprentice  to 
^"*1i^^^^f  ^^^^^  Shep^ard,  of  Abthorpe,  in  the  county  of  Northampton, 
*°  reSSSo  framework-kmtter,  to  learn  his  art,  and  with  him,  after  the  manner 
^executed  by  ^^  ^^  apprentice  to  serve,  from  the  10th  day  of  May,  1802,  unto 
the  master  and  the  full  end  and  term  of  seven  vears,  from  thence  next  following 
the  father  of  to  be  fully  complete  and  ended.  It  was,  in  all  respects,  regular, 
tiie  apprenUce,  except  that  it  was  executed  only  by  the  father  of  the  pauper  and 
themonren^cJ  ^^®  master,  and  not  by  the  pauper  himself.  The  sessions  thought 
himself:  Held,  ^®  indenture  invab'd,  and  quashed  the  order  of  removal.  —  In 
that  it  was  support  of  the  order  of  sessions,  Rex  v.  Cromford,  8  East,  25^  ante, 

invalid,  and  that  p.  380.  was  cited.  Contra,  Rex  v.  Houghtonie- Spring,  ante^  p.  274., 
wM^'^Ld  ^^  *  ^^^'  ^^^'  ^***  Justices  of  the  Feace,  B.  5S.  where  it  is  laid 
under  i^«^       down  tha^  a  father  may,  at  the  common  law,  bind  his  infant  son 

apprentice. — Abbott  C.  J.  The  words  of  the  statute  of  the  SJF.S^M* 
c.  11.,  are,  *'  that  if  any  person  shall  be  bound  an  apprentice,  by  in- 
denture, and  inliabit  in  any  town  or  parish,  such  binding  and  inha- 
bitation shall  be  adjudged  a  good  settlement."  Before,  ^erefofre, 
any  settlement  can  be  gained,  the  Court  must  see,  that  the  party 
is  bound  by  indenture.    Now  the  ordinary  mode  is,  for  a  party 
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to  bind  himself,  by  executing  the  indenture.  Even,  if  he  does  not  SeitUmem  Ay 
do  that,  still,  in  the  special  case  of  a  parish  apprentice,  he  may  be  apprenttceghifu 
bound  without  such  execution :  but  then  the  binding  takes  effect  by  S.  ▼•  Arneaby. 
the  authority  of  an  act  of  parliament.  This,  however,  is  not  the 
case  of  a  parish  apprentice,  and  unless  we  were  to  hold,  that  it  is 
competent  for  a  father  to  bind  his  son  apprentice  without  his 
assent  {for  which  no  authority  can  be  produced)  we  must  hold  this 
indenture  to  be  invalid.  The  case  of  Rex  v.  HougJUou4e' Spring 
is  very  different.  That  was  a  case  of  hiring  and  service,  the 
statutes  applicable  to  which  say  nothing  of  uie  mode  in  which 
the  contract  of  hiring  is  to  be  made ;  and  there  it  was  held  that 
the  deed  executed  by  the  servant,  and  his  employment  under  it, 
were  evidence  to  shew  the  terms  under  which  the  hiring  had  been 
made.  And  I  think  that  that  decision  was  right.  This  case,  how- 
ever, stands  upon  very  different  grounds.  I  am,  therefore,  of 
opinion  that  the  sessions  formed  a  right  judgment.— JSov/ey  J. 
I  am  of  the  same  opinion.  An  infant  can  only  bind  himself 
apprentice  by  deed,  and  the  question  in  this  case  is,  whether, 
according  to  the  words  of  the  act,  this  party  is  bound  by  inden- 
ture. Ine  indenture,  indeed,  purports  to  oind  the  son,  but  the 
son  has  not  executed  it.  It  is  saia,  however,  that  he  has  done 
that  which  is  tantamount  to  an  execution.  If  we  were  to  hold  that 
to  be  so,  we  should  hold,  contrary  to  all  principle,  that  an  infant 
might  be  bound  by  his  act  in  pais^  without  executing  the  deed. 
In  the  case  of  a  parish  apprentice  there  is  a  special  power  given 
b^  the  statute  of  Elizabeth  to  parish  officers,  and  there  an  appren- 
tice may  be  bound  without  his  assent  till  he  come  of  age.  But  a 
father  has,  at  the  common  law,  no  such  right.  The  passage  cited 
from  Comyn's  Digest  is  unsupported  by  any  authority.  I  think, 
therefore,  that  the  indenture  in  the  present  case  was  invalid,  and 
that  no  settlement  was  gained  by  the  service  under  it.  —  Hoi* 
rayd  J.  I  am  of  the  same  opinion.  The  apprentice  did  not  gain  a 
settlement  by  the  service  m  this  case ;  for  an  infant  cannot  be 
bound  merely  by  an  act  in  pais.  It  has  been  argued,  that  as 
he  has  taken  the  benefit  of  the  deed  by  serving  under  it,  he  must 
be  bound  by  it.  But  that  argument  is  not,  as  it  seems  to  me, 
available.  In  Rex  v.  Cromfbrd  the  apprentice  had  served  out 
his  time,  and  in  Rex  v.  Ripon,  (antey  p.  380.)  the  indenture  was 
executed  by  the  father  of  the  imprentice  and  the  master,  with 
her  consent,  and  she  also  servea  under  it.  Yet  in  both  those 
cases  the  indentures  were  held  to  be  invalid.  Accordinff  to  my 
recollection  the  distinction  is  this :  where  a  party  takes  the  bene- 
it  of  a  deed,  but  does  not  execute  it,  he  will  not  be  liable  under 
fit  as  for  a  covenant  broken,  but  he  may  be  liable  under  the  im- 
plied contract  raised*  by  the  acts  of  bei^t  which  he  takes  under 
It.  Here  the  infant  was  not  bound  by  indenture,  and  no  settle- 
ment was  gained.  —  Best  J.  It  seems  to  me  that  nothing  has  been 
said  to  shew  that  the  infant  was  bound  by  this  indenture.  There 
is  no  sufficient  authority  for  saying  that  a  father,  at  the  common 
law,  can  bind  his  infant  son  apprentice  without  his  assent  testi- 
fied by  the  execution  of  the  iBdeDture.  It  is  said,  that  the  ser- 
vice here  was  tantamount  to  an  execution:  but  where  is  that 
argument  to  stop?  It  might  go  the  length  of  proving  that  a  ser- 
vice for  a  single  day,   and  that  perhaps  without  proof  of  his 
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knowledge  of  the  contents  of  the  indenture,  would  bind  the  ap- 
prentice. The  dictum  to  which  we  have  been  referred  applies  odIj 
to  land  qui  sentit  commodum  sentire  debet  ei  onus  ei  transit  terra 
cum  onere ;  and  even  there  it  would  be  a  difficult  point  to  esta- 
blish that  where  a  person  took  possession  of  the  land  for  a  sto^e 
day,  he  was  bound  by  all  the  covenants  of  a  Icmg  lease,  which 
he  had  never  executed.  It  seems  impossible  to  consider  this  as 
the  case  of  a  person  bound  by  indenture ;  and  unless  that  be  so, 
he  is  not  witnin  the  statute,  and  has  gained  no  settlement. 
Order  of  sessions  confirmed. 

See  Rex  v.  Badby^  1  Botty  549.  where  the  point  seems  to  have 
been  taken  for  granted.  And  in  Rex  v.  5/*  Peter's  on  the  HUl^ 
2  Bott.  367.,  an  indenture  not  executed  by  the  master  was  held 
sufficient.  In  Rex  v.  St.  Nicholas,  Nottingham,  2  T.  R.  796.  al- 
though it  was  the  case  of  a  parish  apprentice,  yet  the  master  who 
had  not  executed  the  indenture,  resided  in  another  parish.  In 
Rex  V.  Ripon  the  binding  was  of  an  adult,  and  not  of  an  infant. 


9»tttltmmt  bp  renting  a  tenement. 

Evidence  of  value. 

All  agrectnGnt         Vide  §  X.  3.  ante,  p.  472. 

in  wriUu;;  uii^  Rex  V.  CastU  Morton,  E.  1  Geo.  4.  S  B.  Sf  A.  588.  Removal 
Btainped  for  the  fr^nj  Temkesburtf  in  Gloucestershire  to  Castle  Morton  in  Worces- 
ment^ra  ccr-  ^^Mre.  On  appeal,  the  sessions  confirmed  the  order,  and  stated 
tain  rent,  hav*  ^^^  following  Case  for  the  opinion  of  the  Court  of  K.  B* — James 
ing  been 'lost  I  Bedfvard,  the  husband  of  the  pauper,  being  settled  by  hiring  and 
Held,  that  service  in  CasUe  Morton,  afterwards  took  a  tenement  in  the  parish  of 
jMrol  eridcnce  Lonedon,  in  the  county  of  Worcester,  of  one  Miss  Poole;  the  terms 
waa^noTadroit-  ^^  ^®  taking  were  contained  in  a  written  agreement,  unstamped, 
dble,  for  the  whlch  was  lost.  James  Bedtoard,  after  residing  on  the  tenement 
sake  of  proving  about  half  a  year,  gave  Miss  Poole  Si.  to  be  off  the  bargain,  and  oi- 
ihereby  the  tered  into  a  msh  agreement  with  Mr.  Pencent,  the  landQord  of  Miss 
T*»"ir![«^*  P<^<^9  ^^o  accepted  him  as  tenant  in  her  stead.  The  appdlants, 
"""""'"'*  to  prove  the  value  to  have  been  lOl.  or  upwards,  offered  parol  evi- 

dence of  the  contents  of  the  unstampea  agreement*  imich  had 
been  lost,  in  order  to  prove  the  amount  <^rent  agreed  for  between 
Bedward  and  Miss  Poole,  which  parol  evidence  the  Comrt  re- 
fused to  admit.  In  support  of  the  order  of  sessions,  Rsppiner 
v.  Wright,  2B.  Sf  A.  4781  was  cited  as  an  authority  in  point 
Contra,  Dover  v.  Maester,  5  Esp.  92.,  in  which  a  promissory  note 
was  admitted  in  evidence  for  a  collateral  purpose,  althouch  net 
stamped.  •*-  Abbott  C.  J.  The  promissory  note  was  there  admitted 
in  evidence,  on  the  ground^  that  the  defendant,  who  had  been  in 
that  case  guilty  of  a  crime,  should  not  be  allowed  to  relieve  him- 
self from  the  consequences  of  it  by  such  an  objection.  And  so 
in  the  case  of  forgery,  a  prisoner  cannot  object  that  the  forged 
Instrument,  when  produced,  cannot  be  given  in  evidence  for  want 
of  a  proper  stamp.  But  this  case  is  very  different ;  for  the  parties 
here  seek  to  shew  the  value  of  a  tenement,  by  die  proof  i^a  coo- 
tract  previously  entered  into  respecting  it.    The  contract  w» 


tenement. 
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not  therefore,  in  this  case,  collateral,  but  oi  the  very  ttsence  of  ^^^*^^ 
the  case.    Nor  can  it  be  introduced  as  a  declvation ;  for  it  is  a  ^^^^^^  ° 
declaration  made  under  such  circumstances  as  prevent  its  beings 
admitted  in  evidence.    Order  of  sessions  affirmed. 


pDDi:  (RemovaL) 

Information  of  an  Overseer  against  a  Person  returning  from 
a  Parish  to  which  removed  by  an  Order. 

Vide  ante,  p.  647- 

County  of)   'VHE  information  and  complaint  0f  A.  J-  o«6  of  the 

Devon,    j"         overseers   of  the  poor   of   the   parish  ^  A. 

in  the  said  county^  made   vpon  oath    b^ore  me   J»  P.  esquire^ 

one  of  his  majesty's  justices  of  the  peace  in  and  for  the  said. 

county,  .this day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  •  toho  saith  that  A.  O.  by 

an  order  under  the  hands  and  seals  of  J.  P.  and  K.  P.  esquires, 
Ivoo  of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county, 

dated  the  -^ day  of--* vms,  on  the -^ day  of 

last,  removed  from  and  out  of  the  said  parish  ofh.in 

the  said  county  if  Devon,  to  which  said  parish  he  the  said  A,  O. 
was  actually  chargeable,  to  the  parish  ofB^  in  the  county  cfyii\ts, 
the  place  of  his  last  legal  settlement,  against  which  order  of  removal 
no  appeal  was  made  to  the  then  next  quarter  sessions  of  the  peace 
for  the  said  county  of  Devon,  and  that  the  said  A.  O.  nath  unlaw- 
fully returned  from  the  said  parish  of  B.  to  the  said  parish  o/"  A. 
from  whence  he  was  so  legaiuy  removed  by  order  of  two  justices  as 
aforesaid,  where  he  is  now  resident,  and  has  not  gained  any  set^ 
Uement  there,  nor  produced  any  certificate  owning  him  to  be  settled 
elsewhere,  wherefore  he  the  said  A.  J.  prays  that  justice  may  be  done 
'  in  thepremises^  A.  J. 

Before  me  J.F.  Overseer  of  the  poor  of  A. 

Commitment  for  Returning  to  a  Parish  after  having  been 

removed  by  Order  of  two  Justices. 


and  to 
Exeter, 


^      *     f )  To  the  constable  of  A.  in  the  uid  county, 
County  ot  f      ^^  ^j^^  keeper  of  the  house  of  correction  at 
Devon.   J      in  the  county  aforesaid. 

71^  ERE  AS  A.  O.  was  this  day  duly  convicted  be/ore  me  J.  P. 
^^  esquire,  one  of  his  majesty*  s  justices,  assigned  to  keepthe  peace 
'of  our  said  lord  the  king,  in  ana  for  the  said  county  ^  Devon,  of 
being  an  idle  and  disorderly  person  within  the  true  intent  and 
meaning  of  the  statute  in  such  case  made  and  provided,  for  ^ht^tlu 
said  A.  O.  by  an  order  under  the  hands  and  seals  of  J*  P.  and  K.  P. 
esquires,  two  of  his  majesty's  justices  of  the  peace  in  and  for  the 

said  county,  dated  the ^ —  day  qf was,  on  the 

^y  qJ last,  removed  from  and  out  of  the  satdpartsh  of  A. 

in  the  said  county  qf  Devon,  where  he  was  actually  chargeable,  to 
the  parish  ofB.  tn  the  county  of  Wilts,  the  place  of  his  last  legai 
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tettlenienty  agawisi  V)hich  taid  order  of  remaoal  no  appeal  tMU 
made  to  the  then  next  quarter  sessions  of  the  peace  for  the  said 
cotinty  qf  Deyoiif  and  that  the  said  A.  O.  hath  unlawfully  reimmed 
from  the  said  parish  of  B.  to  the  said  parish  qf  A^Jrom  whence  he  toas 
so  legally  removed  by  order  of  two  justices  as  aforesaid^  without 
bringing  a  certificate  from  the  parish  whereunto  he  belongs,  of 
whiai  he  is  duly  convicted  as  aforesaid  before  me  the  said  Jusiicej 
upon  the  oath  of  A.  J.  one  of  the  overseers  of  the  poor  of  the  said 
parish  of  A*  a  credible  witness,  as  also  upon  the  comessidn  of 
the  saia  A.  O.  *  These  are  there/ore  to  command  you  ike  said 
constable  to  carry  the  said  A.  O.  to  the  said  house  of  correction, 
and  him  to  deliver  to  th€  keeper  thereof,  together  with  this  warrant* 
And  I  do  hereby  command  you  the  said  keeper  to  receive  the  said 
A.  O.  into  your  custody  in  the  said  house  of  correction,  and  him 
there  safely  keep  to  hard  labour  for  the  space  qf  [say  one  month, 
or  not  less  than  seven  days,  as  the  case  may  be.]  And  for  so 
doing  this  shall  be  your  sufficient  warrant.  Given  under  my  hand 
and  seal  at  ■  in  the  said  county  of  Devon,  this  — — 

day  of'  one  thousand  eight  hunared  and  ^— ^^ . 


0ppeal0  from  'Cotott^  Corporatt,  t^. 

1  G.  4.  c.  56.  By  Stat*  1  Geo.  4.  c«  S6.  after  reciting  that  whereas  by  stat. 
17  G.  2.  c.  38.  17  (jeo.  2.  c.  38.  [vide  ante,  p.  102. 190.]^r  remedying  some  defects 
5-  ^  in  Stat.  4-3  Eliz.  c.  2.  intituled  "  An  Act  for  the  RdieJ  of  the  Poor."' 

it  is  amongst  other  thinirs  provided,  that  in  all  corporations  or  fran- 
chises which  have  not  four  justices  of  the  peace,  it  shall  and  may  be 
lawful  for  any  of  the  person  or  persons,  in  any  of  the  cases  mentioned 
or  referred  to  by  the  said  act,  where  power  of  appeal  is  gireo,  to 
appeal,  if  he  or  they  shall  think  fit,  to  the  next  general  quarter  ses- 
sions of  the  peace  for  the  county,  riding,  or  division  wherein  such 
corporation  or  franchise  is  situate :  and  whereas  it  would  conduce 
to  the  more  equal  and  impartial  administration  of  justice,  if  such 
AUowimr  n       power  of  appeal  were  extended :  it  is  therefore  enacted,  thai  from 
appell^m        ^"^  ^^  tne  passing  qfthis  act,  in  all  corporations  and  franchises 
corporations       not  having  more  than  six  justices  qf  the  peace,  nor  having  jm- 
and  fhmchiiest    risdiction  or  authority  over  two   or  more  whole  parishes  or  wards 
not  hanng  six     contained  within  such  corporation  or  franchise,  it  shall  and  may  be 
justioei.  lawful  for  any  person  or  persons,  tn  any  of  the  cases  menHoned 

or  referred  to  by  the  said  act  or  acts,  or  either  qf  them^  wkere  am 
appeal  is  given  by  the  said  act  or  acts,  or  either  qf  thinuy  to  ap- 
peal, if  he,  she,  or  they  shall  think  ft,  to  the  next  general  or  quarter 
sessions  qf  the  peace  for  the  county,  riding,  or  division  whemn 
such  corporation  or  franchise  is  situate,  in  as  ample  manner  as  tf 
such  corporation  or  franchise  had  not  four  justices  qf  thepeacsi 
provided  always,  that  nothing  herein  contained  shall  be  d^emted  or 
taken  to  extend  to  any  city  or  town  corporate^  being  a  coacstfy  ^ 
its4f    ' 


*  Hie  woids  in  Roman  may  b«  omitted  if  tha£Mt  be  fiof  confi 
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y^SSSNCE,  as  it  rc^gards  emancipation^  I 

■^*      830—925,  I 

Accounts  of  oyerscerSy  179—196. 

Aciuaify  chargeable,  poor  not  to  be  re- 
moved till,  600. 

Adjournment  of  wpeals,  658. 

AdjudicttHoHy  of,  cnargeabilitj,  695.  626. 
—  Of  settlement,  625. 

Admmttration^  letters  oi^  as  affecting  set- 
tlements by  estate,  498.  538. 
•As  affecting  settlements  by  apprentice- 
ship, 422. 

J{ffidavUt  will  be  heard  agunst  appoint- 
ments of  overseers,  25. 

Aficrmaih  let  out  in  pastures  rateable,  69. 

Aldermen  of  London  may  appoint  over- 
seers, &c.  5. 

Ale-ioiter,  gaining  a  settlement,  546. 

AUoufonce,  of  indentures,  383. 
Of  certificates,  560.  561.  S6S. 
Of  overseers' accounts,  183. 
Form  thereof,  t6. 
Of  rate,  98. 

Alnukoutet,  when  rateable,  42. 

Anmiai,  whether  profits  must  be  so,  for  the 
purpose  of  beinff  rated,  63. 

Annual  viUue,  and  weekfy,  difference  be* 
tween,  in  case  of  settlement  by  renting 
'a  tenement,  470. 

Anmaty,  how  far  it  will  give  a  settlement 
by  estate,  517. 

Appeal. 
Agunst  appointment  of  overseers,  22r,24. 
'Against  accounts  of  overseers,  190— 

196. 
Against  orders  of  removal,  652.  et  seq, 
''  A^nst  orders  of  removal  suspended, 

656.  eteeq. 
Against  rates,  \0\:  et  ieq. 
Against  an  order  of  maintenance,  148. 


AppeaL 
From  towns  corporate  and  not  having 
six  justices,  696. 
Appeal^  adjournment  of,  658. 
Need  not  be  against  the  acts  of  persons 
not  bavins  authority,  24. 
Appointment  otortneen.    2  et  seq. 
Form  thereof,  19. 
Appeal  against,  23.  24. 
Apprehennon  of  pauper  respecting  con- 
tract, 280.*  336. 
ApprenHce  taken  from  •*  Apprendre,**  398. 

401. 
Appbbnticbship,  (Settlement  by),  .371. 
The  statutes,  371. 
An  apprentice  cannot  be   removed 

from  his  master,  377. 
Removing  him  with  the  master,  (6, 
I.  The  binding  must  be  in  writing,  378. 
Indenting,  ib. 
Must  be  by  deed,  ib,  693. 
n.  7%r  ParHee.  An  infant  of  eight  years 
bind  himself,  379. 
Unfitness  is  a  question  of  evidence,  ib. 
An  infant  may  be  master,  ib. 
The  master's  condition  is  immaterial. 

ib. 
As  also  his  right  to  take  an  appren- 
tice, i6. 
He  need  not  have  a  settlement  of  his 

own,  j&. 
Apprentice  must  be  a  partv,  380. 692. 
Tnough  he  be  an  infant,  (b. 
As  also  must  an  adult,  ib.  692* 
A  fktfaer  has,  at  common  law  no 
authority  to  bind  hb  son  widiout 
his  consent,  692. 
in.  Execution.    The  master  need  not 
execute  if  the  apprentice  be  bound, 

380. 
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Apprenticebhip  ^-  continued. 

A  parish  apprentice  need  not  execute 

381. 

Though  he  be  bound  against  his  own 
consent,  ib. 

ludenturcs  sicned  by  one  church- 
warden and  one  overseer,  572-^ 
381.  385. 

Indenture  signed  by  overseers  only» 
691. 

IV.  Time,    For  less  than  seven  years, 
only  voidable,  382. 

And  that  by  the  master  or  servant,  i6. 
Female  parish  apprefttite  bound  till 

21,  ib. 
Binding  for  a  time  beyond  the  proper 

age,  383. 
For  an  unlimited  time,  ib. 

V.  Allowance.    The  justices  (in  parish 

bindings)  must  assent  and  sign  in 
the  presence  of  each  other,  383. 

But  it  need  not  be  at  the  same  time,i6. 

The  signing  is  indispensable,  ib, 

VI.  Stamp.    The  indenture  must  be 
stamped,  386. 

Presumption  that  it  has  been  stamped, 

387. 
Of  stamps,  375.  et  teq. 

VII.  Duty  ami  congiderationfitxan^iiici^ 
374—377.  387. 

If  duty  not  paid,  indenture  void,  388. 

No  duty  payaUe,  where  the  consider- 
ation is  6<2.,  ib.  • 

Where  the  sum  actually  paid  is  less 
than  that  on  which  the  dnty  is  paid, 
394. 
Money  mven  in  charity.    Voluntary  an- 
nual charity  subscription,  388. 

Money  bequeathed  for  charity;  389. 

Money  paid  to  the  master  to  clothe 
the  apprentice,  ib. 

The  statute  means  money  given  for 
benefit  of  the  master,  390. 

Money  given  by  the  parish  officers  as 
a  consideration,  ib. 
EamaUni.  What  is  an  equivalent,  390. 

The  father  covenanting  to  find  certain 
necessaries,  the  master  to  pay  an 
eqiuvalent,  ib. 

Apprentice  covenanting  to  find  cer^^ 
tain  necessaries  for  himself,  the 
master  to  pay  wages,  391. 

Covenant  by  the  master  to  find  meat, 
&c.  &C.,  392. 

What  is  the  rule  as  to  the  master's 
benefit,  39S« 

Reservation  to  the  master  of  a  portion 
of  the  apprentice's  earnings,  t6. 

Deed,  with  covenant  by  apprentice  to 

allow  the  master  2«.  a  week,  and  to 

,  have  wages,  and  provide  for  hi  mself, 

does  not  reauire   the   ad<litiona) 

stamp  impoved  by  44  G.3.C98.,  394. 


Apphbn  T1CS8HIP  <~  continued. 

Vin.  Of  the  contract.    Rule,  895. 

A  void  contract  of  apprenticeship 
cannot  enure  as  a  hinng  and  ser- 
vice, 395. 

One  must  be  bound  apprentice, 

~   an    apprentice,  396.     If  not, 
may  be  a  hiring  and  service,  ib. 

A  fraudulent  apprenticeship  cannot 
be  a  hiring  ana  service,  397. 

Not  necessary  to  be  bound  eo  mmime, 
400. 

No  technical  words  are  necessaiy  to 
constitute  the  relation  of  master 
and  apprentice,  ib. 

If  parties  Intend  to  enter  into  the 
relation  of  master  and  apprentice, 
and  the  relation  be  not  duly  con- 
stituted, they  shall  not  be  placed  in 
another,  398. 

Where  a  premium  is  paid  to  be  taught 
a  trade,  397. 

No  premium  is  necessary,  400. 

If  one  be  not  spoken  of,  as  an  ap|>ren- 
tice,  it  is  a  hiring  and  service,  ib. 

It  is  enough  if  the  contract  be  that 
one  shall  teach  and  the  other  leani, 
ib. 

If  the  contract  be  not  to  teadi  as  well 
as  learn,  it  is  not  an  apprenticeship, 
288. 

Where  a  father  asrees  to  give  another 
wages  fi>r  teaching  his  son  a  trade, 
held  a  defective  contract  of  ap- 
prenticeship, and  not  for  service, 
401. 
IX.  Residence.  The  apprentice  may 
gain  a  settiement  though  the  master 
nave  none,  401. 

Inhabiting  can  only  be  where  the 
par^  lodges,  402. 

Serving  in  one  parish  and  sleeping  in 
another,  ib. 

The  performance  of  actual  service  is 
not  the  thing  material,  ib. 

The  inhabitancv  for  40  days  is,  ik 

Though  he  be  ill  during  the  time,  and 
the  residence  be  on  that  account 
alone,  provided  the  master  reside  in 
parish,  ib. 

Residing  in  another  parish  merely  on 
account  of  illness,  403. 

The  residence  must  be  in  some  way 
referable  to  the  apprenticeship,  ib. 

Going  to  a  parish  on  account  of  ill- 
ness and  still  occationally  serving, 
404. 

Residence  by  apprentice  with  his 
master  in  quarters  (both  on  the 
permanent  staff  of  the  local  mililia) 
sufficieni,  404. 

Residence  of  sea-faring  persons,  405. 

Apprentice  sleeping  on  ship4NMrd  in 
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une  parish  and  serving  in  another, 
ib. 
Service  on  ship-board,  405. 
Casual  residence,  406.  407. 
The  40  days  need  not  be  ^uccesdve, 

410. 
X.  Different  masters.  Apprentice  bound 
to  one  person  in  one  parish  to  serve 
in  another  parish,  411. 

First  master's  verbal  consent  to  ser- 
vice with  another  master,  ib,  ^ 

Hired  out  to  another  roaster  for  a 
year,  ib. 

Hired  by  another  master  at  the  re- 
commendation of  the  first,  and  re- 
turning to  the  first,  ib. 

Express  consent  of  a  second  master 
to  a  service  with  a  third,  412. 
Of  consent.  Mere  knowledge  by  the 
first  master  that  the  apprentice  is 
serving  a  second,  is  not  sufficient, 
there  must  be  an  actual  consent  to 
a  particular  service,  ib. 

A  general  licence  to  serve  whom  the 
apprentice  chooses  is  n6t  enough, 
413. 

General  leave  to  the  apprentice,  and 
express  consent  given  to  the  second 
roaster,  afler  the  apprentice  has 
entered  into  the  second  Bervice,414. 
.  A  general  consent  by  the  master  to 
uie  apprentice  to  work  where  he 
will  is  not  enough,  i^.  417. 

A  particular  consent  to  a  particular 
service  is  requisite,  415. 

General  consent,  and  approbation  of 
a  particular  place,  ib. 

Acting  under  the  idea  that  the  in- 
dentures are  cancelled,  42S. 

Apprentice  hiring  himself  out  as  a 
servant,  under  the  express  consent 
of  the  original  master,  414. 

Mere  knowledge  of  the  master  not 
sufficient,  417. 

Nor  a  general  consent  given  to  the 
apprentice  to  work  where  he  will, 
ib. 

Whether  consent  or  not,  a  fact  for 
the  sessions  to  determine,  419. 
XL  Assignment,    Parol  assignment  by  a 
widow,   not  having  administered, 
42S. 

Executor's  case,  423. 

Assignment  by  indorsement,  484. 

Indorsement  must  be  stamped,  425. 

Delivery  of  apprentice  and  indenture 
to  a  second  master,  and  by  him  to 
a  third,  426. 

The  first  master  binding,  by  a  fresh 
indenture,  the  apprentice  to  a  se- 
cond m«istcr,  427. 
•Consent  in  such  case  to  a  binding  to 
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a  second  master  will  not  be  infer^ 
red,  ib. 
Service  under  an  unstamped  assign- 
ment  by  a  widow,  not  stated  to  be 
the  executrix  or  administratrix  of 
her  husband,  428. 
XIL  Canceliing.  Where  the  parties  con* 
sider  the  indentures  as  cancelled, 

428. 

Exchanging  indentures,  429. 

Bankruptcy  of  the  master,  «6. 

Agreement  to  discharge  the  inden- 
tures on  payment  of  money,  and 
entry  by  the  apprentice  into  an« 
other  service,  betbre  that  payment 
made,  43a 

Consent  of  master  to  give  up  the  ap- 
prentice, but  indenture  not  given 
up,  431. 

Infant  agreeing  to  the  discharge  of 
indentures,  43S. 

How  far  an  in&nt  may  agree  to  dis- 
charj^e  the  indentures,  453. 

Entry  mto  the  king's  service  during 
the  continuance  of  the  indentures, 
with  the  master's  consent,  ib. 

An  indenture  (to  which  an  infant  ap. 

prentice  and  the  master  were  tne 

only  parties^  given  up  to  the  ap- 

.    prentice  witn  consent  of  the  master 

who  had  ran  away,  ift. 

Parish  apprentices,  434. 

Assi^ment  of  a  parish  apprentice 
without  the  interference  of  the 
parish  officers,  434.  The  masters 
giving  up  the  indentures  is  not 
a  cancelhng,  436. 

Consent  of  an  infant  parish  appren- 
tice to  his  own  dischai^e,  ib.     . 

The  master  of  a  parish  apprentice 
giving  up  to  him,  while  under  age, 
his  indentures,  ib. 
Parish  apprentice  of  full  aee  agree- 
ing with  his  master  to  his  discharge, 
437. 

Parish  apprentice  of  full  ace  paying 
for  his  discharge,  but  the  inden- 
tures not  actually  delivered  up,  438. 

Parish  apprentice,  hiring  him- 
self out  after  his  master's  death, 

43-1. 

Parish  apprentice  being  transferred 
from  the  original  master  to  an- 
other, and  continuing  with  that 
other  after  the  death  of  the  first, 

440. 

XIIL  SfHdenceastoindentures,44l^~-^4* 
Apprentice,  cannot  legally  be  assigned,  483. 
Apprenticeship,  how  a&cted  by  certifr- 
cntes,  586. 

Under  void  indentures  not  auemanci* 
pation,  887. 
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Arrears  of  rates,  how  levied,  1 13, 

Arrest,  how  it  afiects  the  residence  neces- 
sary to  a  settlement  by  renting  a  tene- 

.    ment,  490. 

Assignment  of  Apprentices.    See  Appren- 
ticeship— Assignment, 

Assignment  of  Indentures,  424     488. 

Assistant  Overseer  may  be  appointed,  57. 
Form  of  appointment,  t6. 

Aston,  Mr.  J.  conversant  in  sessions  law, 
593. 

Attaint,  persons,  whether  they  may  ac- 
quire settlements,  199. 

Attainder  does  not  destroy  a  previous  set- 
tlement, 8ir. 

Attestation,  of  certificates,  by  justices,  665. 

Attomies,  not  rateable  in  respect  of  their 

.   fees,  57. 


B. 


badges,  relieved  poor  not  to  wear,  1 30. 
BaiUffoi  a  borough  gaining  a  settlement, 

547. 
Balance  of  overseer's  accounts,  181, 188. 
Bankruptcy  of  master  does  not  dissolve 
a  contract  of  hiring,  335. 
Nor  discharge  an  apprentice  from  his 
indentures,  429. 
Banns  publication,  proof  of,  246.  %S3. 
Barracks,  soldiers  inhabiting,  when  rate- 
able, 46. 
Bastards,  whether  within  the  stat  of  Eliz. 
as  to  relief,  121. 
Married  women,  when   removable,  if 

pregnant  of,  604. 
Servants  pregnant  of,  whether  remov- 
able, 606 — 612. 
No  proof  of  chargeabilitv,  609. 
Whether  servants  may  therefore  be  dis- 
charged, 606 — 609. 
When  bastards  are  included  in  certi- 
ficates, 205 — ^208.  568. 
Their  settlement  by  birth.    See  Birth, 
(settlement  by.) 
Bastard  nurse-chddren  to  go  with  the 
mother,  20S. 
Unless  she  deserts  them,  ib. 
By  what  parish,  and  where  to  be  re- 
lieved, 208,209. 
Bastardy,  what  evidence  parents  may  pve 

of  It,  242.  257.  et  seq. 
Beneficial  occupier.    See  Rate. 
Bin&ng  of  apprentices.    See  Apprentice^ 

Mp. 
Binttead,  parish  of,  no  settlement  to  be 
sained  by  residence  in  forest  of  Alice 
;    Holt,  261.  445. 

Births  wcA  J^Mrtoilr,  collectors  of  duties  on, 

547.  . 

Birth^  when  it  is  no  proof  of  settlement, 


against  proof  of  relief  in  a  third  pari^, 
594,  595. 

Time  of,  241.  242. 
Birth  on  the  10th,  person  of  age  on  the  9th, 

293. 
Birth,  {Settlement  by)^QO. 

CyBASTARDi,  settled  where  bom,  soi. 

Except  the  place  of  birth  be  coliusve, 
ib. 

Birth  during  the  execution  of  an  or- 
der of  removal,  202. 

During  suspension  thereof,  ib. 

Order  of  removal  reversed,  and  bas- 
tards bom  after  removal  and  before 
appeal,  the  order  bdng  reversed  on 
appeal,  ib. 

Born  during  the  vagrancy  of  the 
mother,  203. 

Birth  in  house  of  correction,  ib. 

County  gaol,  ib. 

Incorporated  poor-house,  ib. 

Under  the  friendly  society  act,  ib. 

Lying-in  hospitals,  205. 

Foundling  Hospital,  212. 
Under  certificates.    Bastards  of  certi- 
ficated persons  born  in  the  certi- 
ficated parish,  settled  there,  205. 

Not  within  the  word  amUtfm  the 
certificate  act,  ib. 

Nor  the  word  child,  in  a  certificate, 
unless  the  woman  be  stated  to  be 
at  the  time  actually  pregnant,  206. 

**  The  child  she  now  ^oeth  with," 
fixes  the  settlement  in  the  certi- 
ficating parish,  207. 

'*  All  children  she  might  thereafter 
have,"  a  bastiard  bom  eight  years 
after  is  not  included  in  such  words, 
ib. 

Of    LEGITIMATE    CHILDREN.      Where 

hoTTkC prima  fade)  settled,  210. 
When  the  birth  is  during  the  act  of 
the    mother's    passing    from  one 

Earish  to  another,  211. 
ere  the  parent  is  a  vagrant,  ib. 
Where  a  child  is  first  known  to  be,  ift. 
Nurse  children,  213. 
Foundlings,  212. 

Birth  settlement,  of  wife  or  widow,  suffi- 
cient prima  facie  proof,  on  part  of 
apjpellants,  on  appeal  against  order 
ofremoval  of  sudi  person,  839. 
Birth  in  any  poor-hoose,  &c.  not  to 
give  a  settlement,  20a 
Bodies  corporate,  rateable,  38. 
Borough,  warden  of,  gaining  a  settiement, 

545. 
Boroughs,   their  jurisdictions  in  appeak 

'against  rates,  99. 100. 
Borsholder,  gaining  a  settlement,  546. 
Bridge,  county,  paying  to,  gives  no  settle- 
ment, quere,  558, 
Burials  and  Births,  duties,  collector  o^  54  7. 
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Canal  Company^  quere  if  rateable  for  the 

space  occupied  by  the  canal?  88, 
Cawdy  toils  upon,  74. 
CmcMng^    indentures,   439 — 434.     See 
AppRBNTiCB8HiP,(iW/i!rm«fi/  hy — Can* 
celling), 
Ciue,  special,  678—^89. 

Ought  to  be  settled  iedente  eurid,  68 1. 
Catual  residents,  not  rateable,  41. 
Catual  poor  not  removable,  6  is. 
Caihedral  sdte,  not  a  vill,  7. 
CaUlegate,  a  tenement  for  the  purpose  of 

a  settlement,  448. 
Cbrtificatbs,  statutes,  559. 
Form  of  a  certificate,  561. 
Granting  a  certificate  not  a  matter 

of  coropnlrion,  563. 
Their  direetioiL    Where  the  direction 

is  faulty,  ib. 
Or  there  is  no  direction,  ib. 
It  need  not  be  directed  to  the  parish 

to  which  it  is  delivered,  t6. 
Nor  to  any  in  particular,  i6. 
But  it  can  be  delivered  to  one  only,  •&. 
A  particular  parish  must,  however,  be 
in  contemplation  at  the  time  of 
granting  it,  S67S, 
Sealing,  566, 

Signature,   By  churchwardens  and  over- 
seers, 6^. 
Must  be  by  a  majority  of  them,  i6. 
By  one  churchwarden  and  one  over- 
seer, out  of  four  churchwardens 
and  two  overseers,  ih. 
By  both,  wherc^  there  are  two  church- 
wardens, and  one  of  them  an  over- 
seer, i&. 
By  51  G,S.  c.  80.  and  54  G,  S,  e.  107. 
certain  certificates  rendered  valid, 
ib. 
ByjviHcei,  ngnbg  is  a  matter  of  dis- 
cretion, 564. 
AUettaiian,    Justices  may  attest  as  wit- 
nesses, S6S, 
Allowance  supposes  attestation,  567. 
Certificate  thirty  years  old,  S6S. 
Certificates,  signed  by  three  parties, 
but  bearing  only  two  seals,  held 
not  properly  executed,  666. 
Delivery,  must  be  to  the  parish  at  the 
time  of  coming  to  it,  567.   act,  593 
So  under  the  friendly  societv 
It  is  conclusive  as  to  settlement  at 
Uie  time,  though  not  delivered,  567. 
Where  it  is  not  delivered  tillafter. 

removal,  579. 
Can  be  only  to  one  parish,  575. 
Protection,     PersoBf   in   poor-houses, 
erected  under  9  <?•  l.  c.  7.  f.4.,  567. 
Who  of  a  certificated  fiimily  is  re- 
movable, 5BS. 


Certificates  — •  contimied. 

Extent,     Future  children,    nnd  of  a 
second  wife,  are  included  in  the 
word  ^fantUy*  568. 
Bastard  en  ventre  sa  mere,  described 
aa '  tKe  chiliT  the  certificate  person 
then  went  with,  is  within  thex;erti» 
ficate,  ib. 
Future    illegitimate    children,    not 
within  the  words,  *  all  other  dkildren 
ihe  might  thereafter  have*  ib, 
Grand-cnildren,  not  within  the  word 

*familv*  569. 
Nor  children  becdming  the  heads  of 

new  families,  ib. 
What  is  the  import  of   the  word 

*  family,'  ib. 
Where  children  are  named  in  the 
certificate,  and  afterwards  marry,  i6. 
Families  of  children  included  by  name 

in  the  certificate,  also,  ib. 
One  child  omitted  when  others  are 
enumerated,  not  included,  570.    • 
Certificate  granted  to  the  head  of  a 
family,  extends  generally  to  all  the 
members  of  that  fiunily,  ib. 
Effect,    Owning  that  the  persons  certi- 
ficated are  man  and  wife,  concludes 
the  certificating  parbh,  as  to  the 
marriage,  571. 
.    Though  a  first  wife  be  livine,  ib. 
So  though  afirst  husband  be  fiving,579. 
Where  the  certificate  is  not  delivered 
till  after  removal,  it  is  conclusive, 
ib,  . 

Between  what  parishes  a  certificate  is 

conclusive,  i. 
Only    between    the    two    original 

parishes,  ib,    > 
Not  binding  as  to  subsequent  settle- 
ments, 574. 
Nor  as  to  third  parishes,  575. 
Continuance.    What  is  a  desertion  of  a 
certificate,  576.  • 
When  discharged,  ib. 
By  gaining  a  settlement  in  another 

parish,  ^. 
In  the  same  parish,  tb. 
Settlement  of  son  shifts  with  that  of 

his  father  in  certain  cases,  577. 
By  coming  to  an  estate  and  residence 

thereon,  579. 
Removal  back  forcibly,  579. 
Removal  voluntarily,  580. 
Voluntary  return  to  the  certificating 

parish,  589« 
Absence  for  six  vears,  584. 
Having  served,  but  gained  no  settle- 
ment elsewhere,  584. 
What  indicates  an  abandonment  of  H 

certificate,  SS3. 
What  is  a  temporary  removal,  584. ' 
When  they  shall  be  deemed  cha^ge- 
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Certificates  —  continued. 

able,  BO  as  to  lose  the  protection  of 
the  certificate.    See  Removal, 
How  apprentices  are  affected*    Serving  a 
certified  man  gains  no  settlement 
in  the  certificated  parish,  586. 
Nor  a  certificate  man's  apprentice, 
serving  an  uncertified  man  in  the 
certificated  parish,  587. 
A    second    certificate  discharges   a 
former  ^ven  by  the  same  parish, 

589. 

Indenture  executed  before  certificate 

granted,  i&. 
Certificate  not  delivered  till  after  the 

appftnticeship,  i6« 
Apprentice  to  a  certified  man's  widow, 

590. 
There  roust  be  both  a  coming  into,  and 
a  residence  in  a   parish,  under  a 
certificate  by  the  roaster,  to  afiect 
an  apprenticeship  to  hiro,  590. 
Certificate  irom  a  friendly  society,  with- 
out proof  of   delivery,  unavailable 
to  prevent  a  settiement,  59S. 
Certificate   persone,   may  cain    a  settie- 
ment by  estate.    See  Estate. 
Removal  of^  585. 
Form  of  the  order,  650. 
CertifieateSf  as  afifected  by  emancipation, 

2S1. 

Certiorari^  to  remove  a  rate,  116. 
Okapebt  when  rateable,  47. 
Marrii^es  in,  S5S,  253. 
ChargeaAle.    Who  shall  or  shall  not  be 
removeable  as  such.    Case  of  a  single 
woman  pregnant  of  a  bastard,  609. 
Of  a  certificated  single  woman,  preg- 
nant of  a  bastard,  611. 
Of  a  married  woman,  pregnant  of  a 

bastard,  604. 
Of  one  of  a  certificated  familv  asking 
relief,  whether    others    shall    be 
deemed  chargeable,  585. 
Who  shall  not  be  removed  though 
diaraeable.     A  wife  from  her  bus- 
bancr  s  estate,  S5S,  534. 
Whether  oopyhoU  or  leasehold,  534. 
Nor  a  man  from  hb  own,  t&. 
Nor  ce$tui  que  tnut,  residing  by  the 

trustee's  leave,  i5. 
Servant  of  a  master  chargeable,  618. 
A  nurse -bastard  from  its  mother,  S08. 
A  servant  continuing  in  service  and 

preenant  of  a  bastard,  608. 
Casual  poor,  ei9,et  feq» 
Chargemliiy,  adjudication  thereof,  609.  et 
$eq. 
See  RsMOTAii,  Order  of. 
C^arii^  money  for  apprenticeships,  088, 

389,  390.    See  Appreniiceikip. 
ChariUAle  foundations,  persons  on,  when 
.    rateable,  42, 


Chariiable  foundations —  continued. 

Endowment  of  a  school,  44. 
CharUhbU  hiring,  269. 
C/iariiable  institutions,  persons  maintained 

in,  not  to  gain  a  settiement,  800. 
Charitv,  tenement  held  by,  as  it  aflects 

settlements,  474. 
Chattel^  placed  on  a  tenement,  does  not 

increase  its  value,  as  to  settiement,  4  7a 
Children^  legitimate  of  parents  married  by 

his  naroe  assumed,  854. 
Children  allotted,  267. 
Ottldren  must  adopt  contracts  voluotarilr, 

267. 
Children^  whether  a  mother,  asking  relief 

for  them,  be  compellable  to  go  to  the 

work-house,  140.  et  Mcq, 

Whether  in  that  word  in  the  45d  EBz. 
srand-children  be  comprehended,  122. 

When  removable  to  the  husband,  219, 

220. 

See  also  Nwrse  Children.  Nurture. 
ChiH  its  meaning  as  to  bastards,  in  a  cer- 
tificate, 206. 
Church  rale  is  a  public  tax,  557,  558. 
Churchwardentf  are  overseers,  4. 

And  of  a  whole  parish,  though  divided 
into  townships,  6 18. 

Must  be  exclusive  of  two  overseers,  8. 

Whether  there  must  be  more  tlmn  one, 
Qu.  ih. 

May  be  punished  as  overseen^  185. 
Churakwariknt  and  Otfeneers*  signatures  to 

certificates,  568.  567. 

As  to  number  reouisite,  S6S. 
Clay^t  potter's,  wnether  rateable,  68. 
Coal  mines,  when  rateable,  62. 
Co-hahOationf  presumption    of  marrii^ 

arising  therefrom,  857. 

Rebutted  by  the  hnsband's  evidence,  ih. 
Collector*  aamng  a  settlement,  547,  548. 
College  ofiScers,  when  rateable,  42. 
Collusive  place  of  a  bastard's  birth,  201  • 
Colourable  hiring  to  avoid  a  settlement, 

295. 
Commitment  for  returning  alVer  removal, 
647—649.  695. 

For  non*payment  of  balance  of  over- 
seer's accounts,  181.  690,  691.  see 
Rate. 
Commons,  whether  rateable,  69. 
Common  in  gross,  renting  a  right  oQ  g^as  a 

settiement,  449. 
Complaint  must  be  previous  to  order  of 

removal,  and  by  the  proper  penooi,  6 1 9. 
Conditional  hiring,  310. 
Confession  of  forgery  by  a  subacribiag  wit- 
ness to  a  deed  tn  ejttremig,4A4. 
CoNSBiTT,  as  concerning  Ap^renlAcediip, 

411.417,418.    etseq. 

See  also  Afprbnticbbhip. 
ConnderaHon  for   apprenticeship,  387— > 

395. 
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C0N6TABLB,  gaming  A  tettlement,  545. 
Where  there  is  a  constable  there  shall 

be  a  township,  6. 
Statute  for  defraying  their  expences  in 
relieving  and  removing  poor  persons 
and  v^rants,  35. 
Expences  of  indictment  for  assaulting, 
not  allowable  out  of  poor  rate,  37. 
Contract  general,  a  contract  for  a  year,277. 
Cimiracti  of  overseers.    See  OvsnsBBRfl. 
Conlracton  for  poor-houses.  See  Rblibf. 
Copy  of  indenture,  when  evidence,  444. 
Coptfholtl    See  Estatb. 
Corporate  BotBet^  rateable,  43. 
Whether  liable  to  distress,  t&. 
When  they  shall  be  Considered  occu- 
piers, t&. 
Corporaiions  may  be  rated,  50. 
Correction ,  house  of,  birth  of  bastard  there- 
in, 900,  303. 
Costs.    Sec  Overseen. 
Of  cure  and  maintenance.  See  Removal. 
SuMpention^ 
On  appeal  against  an  appointment  of 

overseers,  24. 
On  appeal  against  a  rate,  102. 
Of  cure  and  maintenance  indorsed  upon 
suspension  of  an  order  of  removal,  6ZQ. 
Upon  appeal  against  overseers'  accounts, 

192. 
Upon  orders  of  removal,  682. 
County,  reference  to,  in  indentures,  585. 

In  orders  of  removal,  621. 
County  gaol,  birth  of  bastiut)  therein,  203. 
Cowi,  renting,  whether  it  gjves  a  settle- 
ment, 452,  46O. 
Credit  j  as  it  afiects  settlement  by  renting  a 

tenement,  482. 
Crop  of  growing  oats  purchased  at  an  auc- 
tion, will  not  confer  a  settlement,  451. 
Crown  property,  when  rateable,  44.  45. 
Curate,  not  a  public  officer,  543. 
Cuiiom,  local,  in  hiring  and  service,  275. 
291.  302. 


I  i)mi  —  contmued. 

Sealing  and  delivery  presumed^  ib. 
Delivery  of  certificates,  5G7. 
UejnUy  officer  gains  no  settlement  by  ser* 

vice  as  such,  542. 
Desertion,  of  cert^cates,  what  is,    583. 
et  sea. 

Of  families,  124. 
Deserter,  cannot  gain  a  settlement,  199. 

482. 
Devise,  as  aflfecting  settlement  by  estate. 

See  Estatb. 
Direction  of  certificates,  B^^, 

Of  an  order  of  removal,  616. 
Disobedience  to  an  order  of  relief  indict- 
able, 123 — 124. 
Dispensation,   See  Hiring  and  Service  (wt' 

tlement  by),  327— ^4a 
Dissotution,     See  Hiring  and  Service  (set- 
tlement by),  340 — 358, 
Distress,  for  non-payment  of  a  rate,  108. 

May  be  made^out  of  district,  108. 

Must  be  preceded  by  a  summons,  110. 

For  costs  of  cure  and  maintenance  upon 
a  suspended  ohier  of  removal,  636. 

Whether  it  may  be  upon  corporate 
bodies,  43. 
Division,  what  meant  by  justices  of  the 

division,  13. 
Docks,  how  rateable,  77. 
Dower,  settlement  by,  503. 
Duty  on  apprenticeship  indentures,  375. 

376. 


lotrv,  how  rateable,  72. 

Wnen  renting  it  confers  a  settlement, 

452 — 455. 
Dttugkters4n4aw,  whether  within  statute 
-    oxEUt.  as  to  relief,  120. 
Debtors,  poor,  relief  to,  155. 
DeUors  not  to  gain  a  settlement  while  in 

custody,  200. 
Dedarations  of  parents,  when  evidence,  242. 
Dedttratkms  of  rated  inhabitants,  933. 
Deed.   See  StAseribmg  Witntu. 

When  lost  parol  evidence  may  be  re* 
ceived,  441.- 

Thirty  yean*  old  proves  itself,  444. 
'  When  blemished,  i5. 

Howproved>444. 


J^of^iRM/,  whether  rateable,  71. 
East  India  Pensioner's  case,  298. 
Emancipation^  Separation  from  the  father's 

fiimily,  and  marriage,  220. 
Marriage  and  continuing  with  the  father, 

222. 
Living  with  the  father's  widow,  as  part 

of  her  family,and  carrying  on  business 

for  himself,  no  emancipation,  ib, 
Inlisting  as  a  soldier,  and  absence,  ami 

return,  222. 
Entering  into  the  militia  with  thefather's 

consent,  224. 
Of  being  under  another's  control,  ih. 
Serving  an  apprenticeship  in  certificate 

parish,  and  then  returning  under  19 

to  the  father,  ib. 
Going  about  the  country  to  work,  but 

considering  and  using  the  father's  as 

a  home,  ift. 
Living  with  an  uncle,  who  took  him  out 

of  chari^,  but  returning  to  the  father 

as  to  a  home,  225. 
What  constitutes  emancipation,  287.  et 

seq,  ^ 

Not  necessary  that  the  child  should  re- 
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Emancipalion  —  contmued. 

move  from  place  to  place,  with  the 
parent,  S27. 

How  long  an  absence  creates  emancipa- 
tion, ih. 

Service  under  a  void  indenture  of  ap- 
prenticeship, ib. 

Under  21,  hiring  himself  for  four  years, 
without  gaining  a  settlement  thereby, 
being  unmarrira,  living  almost  entire* 
\y  apart  firom  his  father,  and  not  sup- 
ported bf  the  father,  228. 

Emancipation  by  a  child's  gaining  a  set- 
tlement in  his  own  ri^ht  in  the  parish 
in  which  be  was  previously  settled  by 
parentage,  ib. 

Returning  under  21,  unmarried,  and 
without  having  gained  anv  settle- 
ment, though  be  had  hired  himself 
for  a  year,  229. 

The  contract  of  hiring  must  be  com- 
pletely performed  by  a  year's  service, 
before  one  can  be  emancipated  there- 
by, 230. 

Merely  attaining  21  Is  not  an  emancipa- 
tion, 291. 

If  a  child,  under  21,  leave  the  Other's 
home,  and  return  during  a  state  of 
pupilage,  he  still  belongs  to  his 
mtlier's  family,  t6. 

If  a  child  above  21,  remove  from  the 
Other's  family,  it  is  an  emancipation, 
i6. 

AUier,  where  under  21,  and  no  settle- 
ment or  marria^  ib. 

Livine  after  21,  m  an  uncle's  family, 
with  liberty  to  depart  when  and  where 
she  chose,  ib. 

An  infont  apprentice  returning  to  his 
father's  house,  and  receiving  his  as- 
sistance at  the  expiration  or  his  ap- 
prenticeship, bdog  then  under  21, 

233. 
See  CerH^BaUe. 

EmancipaiwH,  as  it  afiects  a  setdement  by 
hiring  and  service,  263.264. 

Emplcymenty  and  office,  difoence  be- 
tween, 549. 

EtnploymaU  of  poor,  advance  of  money 
for,  129. 688. 

EnacimentMf  &c.  in  respect  of  saining  set- 
tlements in  local  acts  repealed  by  stat. 

54  6.3.  C.  170. 199.  20a 
JSniiretv  of  tenement,  472. 
f^tfstaMff  title,  sufficient  for  settlement  by 

estate,  505, 
Estate  (Settlemeni  by,) 
Statutes,  497. 
Ofikevaim. 
The  value  of  the  estate  is  immaterial. 

ib. 
It  is  em^ug^  if  the  estate  be  siibstan> 
tially  the  pauper's  own,  520. 


Estate  «—  continued. 

One  cannot  be  removed  from  hb  own 
estate^  497. 
Noi  by  purckatCm 

The  estate  need  not  be  a  legal  estate, 
504. 

And  the  equitable  estate  of  the  wift 
is  enough,  505. 
OfinfnUifexcculors^admmistratorg^  neai 
of  kin,  tentaU  at  wiiL,and  by  quaram- 
<tiie,498. 

Infiuits  have  a  settlement  by  mere  re- 
sidence where  the  estate  is,  498. 

Executors,  residing  as  such  upon  lease- 
hold, t&. 

Next  of  kif^  not  settled  till  he  has 
taken  out  letters  of  administration, 
ib. 

Sole  next  of  kin,  499. 

Taking  out  letters  of  administration 
after  order  of  removal  made,  498. 

Widow  of  an  intestate,  taking  out 
letters  of  a4niinistration,  after  an 
assignment  of  his  tom,  499. 

Widow,  having  children,  is  not  sole 
next  of  kin,  ib. 

Husband  of  administratrix  entitled  to 
trust  of  a  term,  500. 

Sole  next  of  kin  taking  out  letten  of 
administration,  after  the  40  days 
residence,  501. 

Right  of  dower,  503. 
0/ joint  tenants^  iruttt,  ettalet  ffeUed  » 
the  huiband  by  marriage^  gwvdiam 
in  socage,  &c*  503. 

Where  the  pauper  is  entitled  to  a 
part  of  the  produce  of  an  estate 
when  sold,  i6. 

Husband  residing  on  the  trust  estate 
ofthe  wife,  504. 

A  coparcener  and  her  husband  con- 
tracted to  sell  her  interest;  the 
conveyance  not  executed  for  noie 
than  40  days  after  their  t^  had 
accrued,  505. 

Residence  (without  risht,  but  witlioiit 
fraud)  4>n  a  freehmd  sulifect  to  a 
lease  for  ;jpears,  506* 

Coatixjgent  interest,  ib. 

Guardian  in  soca^,  507. 

Mother  of  an  inwat  copyholder  hdd 
to  be  legal  guardiaa  of  the  copy- 
hold (there  beiitt  no  custom  to 
appoint  one),  aod,  as  sucb»  ioo- 
movable,  509. 

No  guardian  in  aod^  of  an  egpitaMe 

Estate  purchased  by  die  wifi^  dam 

jola,  for  less  than  50L  vestiif  in 

the  husband,  5 la 
Devise  to  one  and  that  anotiier  shsJl 

have  liberty  to  live  in  the 

ment  during  life^  ib. 
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Estate  ^^  continued. 

Cettui  que  trust,  5 10^5 19. 
Of  estatei  gained  wrong/uUyp  or  fy  tni- 
perfeci  coniradSf  512. 

Cottage  built  on  waste  without  con- 
sent of  lord  ofmanor^  519.  513. 

Twenty  years'  possession,  515. 

Conveyance  presumed,  514. 

Grant  of  lord  without  conveyance,  t&. 

Parol  aareement  that  father  and  mo- 
ther should  live  in  a  cottage  for  their 
lives,  built  by  the  son,  partly  with 
money  advanced  by  the  father,  id. 

House  built  by  son  on  land  given  (by 
parol]  by  the  father,  515. 
Of  pro/its  pariakiag  of.  the  really^  516. 

Rent  charge,  ib. 

Annuity  arising  out  of  land,  ib. 

Right  to  a  stinted  common  of  pasture, 
&c.  during  residence,  517. 
Of  Mortgages,    Mortgagor  in  posses- 
sion, 518.  . 

Mortgagee  in  possession,  519.       • 
Estate  conveyed  to  trustees  to  be  sold, 

residence  after  the  conveyance,  but 

before  the  sale,  518. 
Equitable  title  sufficient,  519. 
Mortgagor  resident,  but  not  in  pos- 
session as  owner,  ih. 
Husband  whose  wife  had  mortgaged,!*^. 
Estate,  bjfpurciaic. 
Statute,  521. 
Meaning  of  the  word  purchase,  522. 
Children  residing  with  their  parents 

on  an  estate  purchased  for  less  than 

30/.  531. 
Surrender  of  such  an  estate  by  the 

father  to  the  son,  539. 
Conveyance    by    a    father    to    bis 

daughter,  in  consideration  of  na- 
tural afiection,  ib. 
Where  money  is  added  to  the  same 

consideration,  583. 
Donation  from  father  to  son,  ib, 
CopyhiUd.    Grant  by  a  lord  of  a  manor, 

reserving  a  fine,  heriot,  and  quit- 
rent  (under  30/.)^  533. 
Grant  of  waste,  where  no  custom 

stated  for  the  lord  to  make  a  new 

grant  of  copyhold,  524. 
Such  grant,  with  a  auit-rent  reserved, 

if  good,  would  fall  within  9  G.l, 

r.  7.  as  a  purchase,  ib. 
Grant  of  a  licence  to  inclose  waste 

and  build  thereon,  55tS, 
Estate  granted  for  lives  in  considera^ 

tion  of  2/.  2s,  fine  and  1«.  rent,  5i6. 
Purchase  for  30/.  part  paid  by  another 

parish,  not  taken  to  be  fraudulent, 

unless  so  stated,  527. 
Mortgage.    Purchaser  mortgaging  the 

ftremi^es  *to    pay   the   purchase 

Money,  527. 
vor..  IV. 


Estate  —  continued. 

Purchaser  of  a  mortgaged  estate, 
mortgaging  it  a  second  time,  to 
pav  off  the  first  mortgage,  538. 

Purchasing  a  mortgaged  estate,  but 
not  paying  off  the  mortgage,  539. 

Mortgage  paid  off  by  a  second  pur- 
chaser, but  the  first  quitting  the 
messuage  within  40  days  of  pay- 
ment, 530. 

Purchase-money  greater  than  the 
sum  expressed  in  the  deed,  553. 

Mortga^  enteringas  a  creditor,  535, 
At  imil.    Tenant  at  will,  499. 
Improvements,      Money  expended  on 
premises  purchased  for  less  than 
30/.,  535, 
Wife.    Removal  of  a  wife  from  her 
husband's  copyhold  estate,  he  be- 
ing run  away,  535, 

From  his  leasehold  tenement,  534. 

Removability  of  a  man  from  his  own 
estate,  i6. 
Certificated  persons  may  gain  a  settle- 
ment by  estate,  535, 

Whether  it  be  by  purchase  or  act  of 
law,  ib. 

Or  the  title  have  accrued  by  mere 
length  of  possession,  536, 

Devii>e  to  the  wife  of  a  certificated 
man,  538. 

Legal  title  without  administration,  tft. 

Devisee  of  a  surplus,  ib. 

Purchase  bv  one  convicted  o£  felony, 
and  residence  for  9  years,  815,  Sl«. 
Residence,  Living  in  a  piffish  where  one 
has  land,  539. 

By  wife  and  children  on  an  estate 
devised  to  her,  her  husband  being 
run  away,  ib. 

Residence  for  40  days  is  requisite,540. 

But  it  may  be  sparsim,  ib. 

Residence  upon  a  leased  estate,  541  • 

Own^r  residing  upon  a  leased  estate, 
by  leave  of  the  lessee,  for  a  parti- 
cular purpose,  ib. 

By  one  convicted  of  felony,  but  who 
has  received  an  incomplete  pardon, 

215,816. 

Estate.  No  one,  though  actuall  v  charoe- 
able,   can  be  removed  from  nil 
own,  533f  534. 
Evidence.    See  Indenturcm  Deed,  ConfeS' 
sion.    Subscribing    Witness,    Hate, 
EjfomimUim,  Btrtb,  Hearsay. 
Evidence^  of  maiden  settiement,  sufiicient 
on  appeal  against  the  removal  of  a 
widow,  239. 
Evidence  of  rated  inhabitants  admis8tble« 
107.  193«  6*$3. 
Evidence  of  Birth,  20a 
As  to  the  time,  341. 
As  to  identity  of  person,  3Q1. 
/  z 


706 


INDEX  TO 


Evidence  of  Birth — continued. 
Of  proof  by  the  register,  flo  l . 
As  to  place,  249. 
Declarations  of  parents  as  to  place  of 
birth,  ib. 
Of  -Legitimacy,   what    is    evidence 
thereof,  242. 
Declarations  of  parents  as  to  legiti- 
macy, rh. 
After  marriage,  parents  shall  not  say 
they  have  had  no  connection,  ib. 
Of  Bastardy.    What  evidence  may  be 
given  by  parents,  243. 

The  father  may  disprove  his  own 
assertions  made  during  the  mother's 
life,  t^. 

Of  the  (pother's  evidence,  ib. 

Parents  may  prove  that  they  were 
never  married,  ib. 

Non-access  cannot  be  proved  by  them, 
244. 

But  a  wife  mav  prove  the  fact  of  con- 
nection with  the  putative  father,  i6. 
Qf  Marriage.  Woman  being  described 
as  wife  of  J.  S,  in  an  order  of  re- 
moval unappealed  against,  the  re- 
ceiving parish  is  concluded  as  to 
.that  fact,  245. 

But  not  other  parishes,  t6. 

Marriage  act,  ib. 

Marriage  under  age,  without  consent 
of  parents,  248. 

Power  of  sessions  to  examine  the 
validity  of  a  marriage,  ib. 

Consent  of  the  mother  to  the  mar- 
riM[e  of  an  illegitimate  minor>  not 
sufficient,  249. 

That  of  the  guardian  is  required,  ib. 

Marriage  of  minors  in  Scotland,  ib. 

In  a  foreign  country,  250. 

By  a  Romish  priest,  251. 

In  a  conquered  country,  in  a  foreign 
language,  by  a  Romish  priest,  ib. 

Two  co-existing  marriages,  252. 

Marriages  in  chapels,  t6. 

Statutes  relative  thereto,  253. 

Banns,  publication  of,  proof  oi^  ib. 

Identity,  how  proved,  254. 

Roister,  253. 

Marriage  after  publication  of  Banns 
under  assumed  name,  254. 

by  licence,  255, 

When  a  marriage  shall  be  evidenced 
-  by  reputation,  256. 

Evidence  may  be  by  the  husband  set 
up  aeainst  ills  cohabitation,  257. 

So  of  the  wife,  258. 

Marriage  fraudulently  procured  will 
not  prevent  a  settlement  ib, 
EafomhiaHon,  upon  orders  of  removal 
how  made,  627. 

Must  be  before  the  removing  justice^, 
6s8« 


Sxamiitation  —  continued. 
What  sort  are  admissible  in  evidence, 

629.  €i  we^. 
Of  soldiers,  as  to  their  settlement,  651. 
Of  paupers,  627. 
Forms  of,  627.  See  Removal. 
Execution  !f  indeninre.  By  whom  it  must 
be,  in  order  to  a  settlement  by  ap- 
prenticeship, 444. 
How  and  by  whom  to  be  proved,  ib. 
Of  certificates,  what  proves,  564,  565, 
Execuiori,  continued  service  under,  327. 
Coming  to  the  leasehold  of  the  testator, 

498. 
When  the  will«has  not  been  proved,  ib. 
Their  power  in  assigning  apprentices, 
423. 
ExanpHon,  from  the  office  of  overseers, 

9.10. 
Expences  of  litigating  settlements,  3S, 
Expenceg  of  indictment  for  assault  on 
constable  not  allowable  oat  of  poor 
rate,  37. 
£xfra-4MirocAta/places,may  have  overseen, 
wnen,  5. 
Extra-parochial,  township  or  vill  maj 

be,  tb. 
And  see  Removal. 


Family,  its  meaning,  569. 
In  case  of  certificates,  568,  ei  aeq. 
As  it  regards  emandfuition.  See  Bmak- 
cipation. 
FamUify  desertion  of,  124 — 127. 
Farmer^  when  rateable,  39. 
Farmng  stocky  whether  rateable,  52. 
Father^t  seiUement  is  the  child's,  212. 
And  see  Parbntagr  {Settlement  by\ 
Father's  right  to  custody  of  his  child 

under  21,  227. 
May  hire  an  emancipated  child,  266, 
At  common  law  no  authority  to  bind  fait 
infant  son  without  his  consent,  692. 
Feet,  of  attornies,  not  rateable,  57. 

Of  other  professions,  ib. 
Ferry,  how  far  rateable,  90^95. 
Fish,  tithes  of,  rateable,  58. 
Fishery,  a  tenement  for  the  purpose  of 

gaining  a  settlement,  447. 
Fogg  OT  aftergrass,  renting,  451. 
Foreigners,  to  be  maintained  where  found, 
197. 
Foreigner's  wife,  when  she  may  be  re> 

moved  from  him,  602. 
Foreigners  may  acquire  settlements,  19S. 
By  occupying  a  tenement,  196.  488. 
lueir  wives  will  have  their  settlements, 
198. 
Fort,  king's  occupier  of,  when  rateable,  45. 
I  Fovndiings,  their  settlements,  2 1 2, 
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Found&ng   Hotpitaiy    birth    of    bastards 

therein^  SIS. 
'  Fraudf  where    it   ii    not  stated  by  the 
sessions^  will  never  be  prestifned  in 
King's  fiench,  496.  497. 
Question  of,  when  it  arises,  294. 
Justices  to  judge  of  it,  295. 
Vitiates  every  thing,  335. 
Not  to  be  presumed,  496.  497. 
Fraudulent  takine  of  a  tenement,  496. 

Fraudulent  hinng,  294.  295. 
Freehold^  things  connected  with,  how  rate- 
able, 72—77. 
Friendly  Societv,  certificate  under  that  act, 
must  be  delivered  for  the  purpose  of 
a  settlement,  592. 
Bastard  bom  within  the  provisions  of 
that  act,  203. 
Funds,  money  in  the,  whether  rateable,  57. 
FuntUure,  household,  not  rateable,  ib. 
Taken  with  a  tenement,  how  far  it 
aflects  settlement  by  renting,  470. 


G 


Gaol,  bastards,  birth  in,  as  to  settlement, 

205. 
Gatekeeper  not  to  gain  a  settlement  by 

renting  tolls,  &c.  200.  445. 
General  Hiring,  a  hiring  for  a  year,  276 

—  278. 
Governors  of  a  workhouse,  gaining  a  set- 
tlement, 54  8.  See  Master  op  Work- 
house. 
GovemoTM  of  incorporated  poor-houses, 

166  —  179. 
Grandfather  and  grandmother,    whether 

>irithin  statute  ofEHz,  as  to  relief,  121. 
When  they  shall  be  considered  as  charge* 

able,  585. 
Grandmother*t,  paternal  settlement,  to  be 

preferred  to  the  mother's,  217. 
Guardian  in  socage,  gaining  settlement  by 

estate,  507 — 509. 
GuardiaiCi  consent  to  the  marriage  of  an 

illegitimate  minor,  whether  necessary, 

248. 
Guai-dian  of  a  poor^oitse,  their  duties, 

powers,  &c.  166—179. 
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^f^Sf'graii,  and  aftermath,  whether  a 
tenement  for  the  purpose  of  a  settle- 
ment, 450. 

Hamlet,  shall  be  intended  to  be  a  vili,  8. 

tleanajf  evide7u:e,o£tYie  place  of  birth,  242. 

Hiring,  strictness  hoi  to,  294. 

Hiring  not  applicable  to  an  apprentice^  425. 

HiBivo  AND  Service,  {Settlement  by.) 
Statutes,  259^261. 
And  see  Apprenticesrii*. 


Hiring  and  Service  — continued. 
1.  Who  may  acquire  this  settlement, 
262.    Widowers,  i6. 
Persons  married  at  the  time  of  begin- 
ning the  contract,  and  unmarried 
when  it  is  finally  agreed  to,  A. 
Marr}ing  after  the  hiring^  and  enter- 
ing upon  the  service  a  married 
man,  %b. 

The  criterion  as  to  time,  how  settle- 
ments are  affected  by  marriage,  ibm 

Mairiage  fraudulently  delayed,  265. 

Marriage  during  the  year,  ib. 

Marriage  during  a  continued  service, 
but  before  a  second  year  begins,  ib. 
Am  affected  by  children.    Emancipated 
children,  265. 

Children  in  the  course  of  completing 
a  contract  of  service,  264. 
9.  Of  the  contract  of  hiring :  a$  to  the 
parties, 

'Relationship,  266.  272. 

Person  hiring  having  no  settlement, 
ib. 

Hiring  by  third  persons,  ib. 

To  joiiit-tenants,  ib. 
'    Master's  residence,  ib. 

Infant,  ih. 

Parbh  officers  hiring  out  a  poor  boy, 
267. 

Deserter,  264.     Soldier,  ib. 

Persons  hiring  themselves  must  be  sid 
juris,  ib. 
Of  the  Contract ;  as  to  its  terms.    The 
hiring  must  be  a  lawful  hiring,  269. 

There  must  be  an  actual  contract, 
and  it  must  be  mutual,  t^. 

Charity,  ib. 

Distinction  between  presuming  a  re- 
eular  contract  and  no  contract,  ib. 

Where  a  hiring  is  stated,  the  K.  B. 
will  presume  it  regular,  unless  the 
contrary  appears,  270. 
Where  a  contract  will  be  inferred.  Being 
seen  two  years  in  a  menial  service 
(The  ostler^s  case),  270. 

Evidence  of  a  yearly  hiring  as  arising 
from  acts  of  service,  ib. 

Implying  a  yearly  hiring  from  the 
nature  of  the  service,  271. 

Being  seen  one  year  as  a  servant  in 
husbandry,  ib. 

Continuing  in  the  same  service  ailer 
the  first  is  ended,  a  hiring  at  die 
commencement  of  the  second  ser- 
vice may  be  presumed,  tft. 

Continuing  in  same  service  four  years, 
after  expiration  of  a  service  under 
a  contract,  272. 

Hiring  by  indenture  not  executed  by 
the  master,  274. 

Continuing  in  the  same  service  three 
vears,  being  originally  hired  for 
less  tlMin  a  year,  275. 
as  z  2 
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Hiring  and  Skrvicx-t- continued. 
What  is  a  hiring  for  a  year^  875. 

There  must  be  one  contract  for  one 
whole  vear,  %b. 

A  j^njenu  hiring  and  no  time  men- 
tioned, 18  a  hiring  iar  a  year,  S76. 

Local  custom  of  no  avail,  975. 

Indefinite  hiring,  without  mention  of 
time  or  wages,  is  a  hiring  for  a 
year,  276. 

So '  hired  to  go  into  another's  place,' 
which  had  been  a  yearly  place, '  to 
CO  into  the  yard  to  look  after  the 
horses,'  ib, 

*  To  be  a  chaise-driver,'  977- 
'  To  serve  in  the  stable,'  ib» 

*  To  come  and  live  and  take  care  of 
a  child,'  ib. 

General  understanding  in  cases  of  a 
particular  nature,  281,289. 

Hiring  to  serve,  no  time  being  stipu- 
lated, 277. 

Where  the  party  quits  in  the  middle 
of  a  year,  it  does  not  rebut  the 
presumption  of  a  yearly  hiring, 
ib.  &  278. 

Hiring  for  eleven  months,  and  then 
on  an  end,  278. 

Hiring  for  52  weeks  not  a  hiring  for 
a  year,  279. 

Rule  as  to  indefinite  hirings,  280. 

To  do  the  offices  of  a  servant,  ib. 

Going  to  live  as  a  relation,  and  not 
under  any  hiring^  and  afterwards, 
to  live  09  before,  981, 

Emancipated  child  coming  to  her 
father  '  to  do  the  offices  of  a  ser- 
vant for  a  year,'  and  to  do  parti- 
cular service  for  herself,  consistent 
with  that,  280. 

Hirine  to  work  at  a  trade,  and  to  be 
paid  so  much  for  a  certain  quantity 
of  work  done,  284. 

Wages  not  necessary  to  give  a  settle- 
ment, 285. 
Hiring  for  a  year,  under  particular  con- 
lUtiont  as  to  the  service.  Hiring  for 
a  year  to  spin,  at  so  much  per 
stone,  284. 

To  make  screws  at  so  much  /ler^oss, 
*  good  earn  good  hire,'  and  to  do 
no  other  work,  t^. 

To  make  a  certain  quantity  of  bricks, 
285. 

As  to  cqmvocal  contracts,  whether  they 

,be  o/ apprenticeship  or  a  hiring  and 

service,  clubbing  for  three  years,  to 

be  taught  a  trade,  *  and  to  do  any 

work  set  by  the  master,'  ib. 

SUpulated  deductions,  286. 

*  Jo  learn  to  make  bricks,'  t*. 
How     far   an,  invalid  contract   of 

appfenticenhip  shall  supi^ede  a 


Hiring  and  Service — continued. 

contract  of  hiring   and    service, 

286. 

Hiring  from  Whitsuntide  to  Whitsun- 
tide, 290. 

And  discharge  after  36  5  days'  service, 
and  before  the  following  Whitsun- 
tide, 291. 

From  two  days  ader  Michaelmas  till 
Michaelmas,  ib. 

From  a  statute  fair  (afler  Michaelmas) 
till  Michaelmas,  ib. 

Custom  of  the  country,  when  of  no 
avail,  ib. 

Hiring  on  October  Uth  till  follow- 
ing Michaelmas,  292, 

Fraction  of  a  dav,  293. 

Hiring  on  the  afternoon  of  the  11  tb 
is  a  hiring  at  twelve  o'clock  at  oigfat 
-     on  the  10th,  ib. 

Hiring  on  the  day  after  Old  Martin^ 
mas  till  Old  Martinmas,  ib. 

Court  strict  as  to  hirings,  294. 
Limited  hirings  for  the  purpose  of  avoids' 
ing  settlements.    As  to  stipulations 
for  the  purpose  of  defeating  settle- 
ments, 294. 

For  eleven  months  only,  to  prevent 
a  settlement,  ib, 
fliring  cdaurably  for  less  than  a  year,  tQ 
avoid  a  settlement.  For  eleven 
months,  and  to  give  one  montii 
over,  295. 

Hiring  for  a  year,  with  liberty  to  be 
absent  eleven  days  at  the  sheep> 
shearing  season,  296. 

With  liberty  to  let  himself  to  another 
for  the  harvest  month,  ib. 

For  four  years,  with  liberty  to  leave 
a  week  every  year,  ib. 

Militia  service,  297. 

Where  the  absence  in  such  case  may 
or  may  not  happen,  ib. 

East  India  pensioner  to  have  two 
days  to  himself  to  go  for  his  pensioo, 
298. 

To  be  absent  during  sheep-shearine, 
but  to  find  a  man  to  do  his  won 
for  the  time,  ib. 

To  go  away  a  month  at  harvest;  and 
to  make  up  the  time  after  Midiael- 
mas,  299. 
Stipulations  for  working  hours,  500. 

Rule  as  to  exceptions,  302,^ 

To  serve  three  years,  workinc  twdte 
hours  a  dav,  and  Sd.  per  hour  for 
each  over  the  twelve,  soo* 

Eleven  hours  a  day  at  so  mudi  per 
week ;  Sundays  to  be  the  pauper's 
own,  ib. 

£  xceptions  being  part  of  the  contract, 
oir  the  contract  bdng  absolute,  sot.' 

Exceptions  implied  by  the  custom  of 
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the  country  (tin-workers)  not  to 

bi'eak  in  upon  the  general  contract, 

30S. 
Bleachers,  t5. 
For  fire  years,  to  work  shearman's 

hours,  ib. 
For  seven  years,  to  serve  from  six  in 

the  morning  till  seven  in  the  even- 
ing (except  Sundays},  501 . 
To  wofk  twelve  hours  each  day,  ik. 
Merchant's  clerk  hired  for  a  year, 

and  serving  only  during  the  usual 

hours  of  business,  303. 
Hiring  for  a  year  includes  Sundays, 

317. 
Of  weekfy  wages,  503. 
Rule  as  to  weekly  wafics,  304.  505. 
At  6s,  a  week,  board,  lodging,  and 

washing,     summer    and     winter 

(glazier),  503. 
At  4x.  a  week  (ostler),  304. 
At  9s,  per  week  (postboy),  305. 
At  5s.  a  week  so  long  as  master  and 

servant  could  agree,  ib. 
At  weekly  wages  of  4i.  except  in  the 

harvest  month,  when  the  wages 

were  to  be  increased  to  loi.  ed, 

weekly,  306. 
Weekly  wages,  and  two  guineas  for 

the  harvest,  307. 
Wages  and  notice.    At  3s,  6d,  a  week, 

and  a  week's  notice  of  parting,  307. 
Rule  as  to  notioe,  509. 
At  8«.  per  month,  and  a  month's 

wages  or  a  month's  warning,  308. 
At  3s,  a  week  the  year  round ;  liberty 

to  part  at  a  fortnight's  notice ;  not 

tq  quit  during  seed-time,  hay,  or 

harvest,  ib. 
At  3s.  9d.  per  week ;  liberty  of  part- 
ins,  on  a  month's  notice,  on  either 

side,  309. 
Yearly  wages,   and  month's  warning; 

and  going  on  /iking. 
At  SL  a  year;  to  part  on  a  month's 

wases  or  a  month's  warning,  310. 
At  41,  wages,  payable  quarterly,  to 

be  determineid  at  any  quarter  upon 

a  month's  notice,  ib. 
Hiring  conditionally  as  to  liking,  ib, 
JRetrospectwe  Mring,  311. 
Coming    upon  liking  vrithout  any 

agreement,  and  afterwards  hiring 

from  the  first  day,  ib. 
Service;    must  be  completed   before 

emancipation  can  exist,  830. 
3.  Of  the  peffomuince,  512. 

What  shall  be  deemed  ar  service  for 

a  year,  ib. 
Service  under  a  hiring  for  half  a  year, 

and  a  second^hinng  for:  a  whole 

year^au. 


Hiring  and  Skkvicb — conUnuedt 

Under  a  minor  hiring  followed  by  a 

yearly  hiring,  515. 
Service  of  ten  days  only  under  the 

yearly  hiring,  514. 
When  the  first  service  shaU  be  said  to 

be  continued  and  connected  with  the 

second,  514. 
No  distinction  between  services  similar 

and  dissimilar,  517. 
First  service  under  contract  entered 

into  while  the  party  undef  inden- 
ture of  apprenticeship,  518. 
As  relating  to  the  period  between  the 

comjxetion  of  the  first,    and   the 

agreeing  for  the  second  service,  5 19. 
Remaining  two  days  in  service  after 

the  expiration  of  the*  first  service, 

and  then  agreeing  fOr  a  year,  t^. 
Where  there  is  an  interruption  of 

part  of  a  day  between  the  two 

services,  520. 
Yearly  hiring  preceding  the  minor 

hiring,  521. 
Theforty  days'  service'not  necessarily 

under  the  yearly  hiring,  514. 
Marrying  during  tne  first  service,  and 

beginning  the  second  service  as  a 

married  man,  525. 
Where  two  agreements  are  totally 

inconsistent,  the  second  must  ope^ 

rate  as  a  dissolution  ot  the  first, 

324. 
When- there  shall  b6  said  to  be  such^ 

an  inconsistency,  ib. 
Where,  before  the  first  service  ex- 

e*es,  there  is  a  new  agreement, 
th  as  to  terra -of'  service,  wages, 
and  nature  of  service,  ib.^ 
Marrying  before  the  said  second  agree- 
ment, 526. 
The  service  for  the  last  forty  days,  ib, 
Cftatiging  masters.    Service  continued 
under  a  lessee,  527. 
An  executor,  ib. 
Dispensation,    527. 

Absence  occasioned  by  the  act  of  the  ser» 

vant.  Servant  staying  away  without 

.    leave  three   days,   and    received 

again  by  his  master,  527. 328. 
Servant  absenting  himself  without 
leave  four  days  before  the  end  of 
his  service,  for  the  purpose  of  get- 
ting another  place,  328. 
Servant  not  coming  to  his  service  till 
three  days  after  the  time  agreed 
upon,  529. 
Agreeing  to  make  a  deduction  from 

his  wages,  ib, 
Sen'ant  running  away  for  thirteen 
weeks,  returning  to  his  place  with 
his  master's  leave,  and  agreeing  <# 
m  deductionfrom  hit  wages^  ib* 
^  '  ZZ  3 
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HiRiNO  AND  Servick  —  Continued. 
Absence  originating  in  the  ilinesM  of  the 
servant.  Servant  absent  from  ser- 
Tice  on  account  of  iilnese,  receiving 
her  full  wages,  and  never  returning, 
350, 

Where  the  master,  in  such  case,  re- 
fused to  receive  him  back,  531. 

Where  the  servant  did  not  return  till 
after  the  year,  and  then  consented 
to  a  deduction  from  his  wa^es,  ib. 

Illness  before  and  at  the  time  on 
which  the  service  should  have 
commenced,  and  a  new  agreement, 

35S. 
Absence  occasioned  by  the  act  (^  the 
master.  Master  leaving  his  home, 
paying  the  whole  year's  wages,  and 
dismissing  the  servant,  s^  the 
servant  getting  a  new  service,  3'78. 

Master  a  bankrupt,  the  servant  dis- 
charged and  receiving  her  whole 
gear's  wages,  533. 

Dispute  b^ween  the  servant  and 
mistress,  discharge  by  the  latter, 
payment  of  whole  wages,  and  ac- 
cepted by  the  servant,  ib, 

'  The  act  of  the  fnistress  being  wrong' 
ful,  and  submitted  to  not  agreed  to 
by  the  servant,'  ib. 

Master  quitting  his  house,  dismissing 
his  servant,  paying  all  the  wages,  ib. 

*  Because  the  contract  was  dissolved 
by  the  mutual  consent  of  both 
parties,'  334. 
Msence  with  a  view  to  affect  the  settle^ 
ment.  Servant  dismissed  against 
his  will,  that  he  might  not  gain  a 
settlement,  334. 

Servant  going  awa^  voluntarily,  that 
he  might  not  pain  a  settlement,  ib. 

Though  deduction  allowed  on  ac- 
count of  absence,  ib. 

Master's  hiring  for  a  year,  but  stipu- 
latinff  for  absence  of  the  servant, 
that  ne  should  not  gain  a  settle- 
ment, S35, 

The  ride  in  such  case^  ib. 

Servant  turned  away,  and  receiving 
her  wages,  but  insisting  she  was 
entitled  to  receive  more,  and  offer- 
ing to  stay  again,  but  refused,  336. 
Absence,  upon  ejppress  agreement.  Master 
giving  his  servant  leave  to  be  absent 
the  last  day,  deducting  wages  pro- 
portionably,  337. 

Master  giving  his  servant  leave  to 
come  on  the  second  day  of  his  year 
and  to  be  absent  on  the  first.  A, 

X«ave  to  go  away  13  days  before  the 
end  of  Uie  year,  payment  of  wllole 
year's  wages,  337. 

Absence  for  the  Ifut  five  weeks,  with 
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the  mistress's  leave,  payment  of 
whole  wages,  338. 

Absence  for  the  last  three  weeks, 
leaving  a  substitute,  with  the 
masters  leave,  payment  of  whole 
wages,  339. 

Service  with  other  masters  with  the 

'  first  master's  consent,  ib. 

Return  to  service  after  commtunent 
to  tlie  House  of  Correction  on 
master's  complaint,  ib. 
DissoluHony  340. 
Absence  occasioned  by  the  act  4^  tie 
master.  Servant  engages  another 
to  supply  his  place,  and  hires  him- 
self to  another  for  the  remainider 
of  the  year,  ib. 

Servant  turned  away  by  his  master, 
taking  up  the  proportionable  wi^es, 
and  returning  at  the  request  of  bis 
master,  341. 

Servant  turned  out  of  doors  by  hts^ 
master,  requested  to  return,  but 
refusing,  and  taking  the  propor- 
tionate wages,  348. 

Servant  told  he  might  go  and  serve 
the  master  he  had  worked  for  the 
day  before,  recdving  his  wagec  up 
to  that  time:  —  wishing  to  stay, 
but  refused  by  his  master,  343. 
Rule  iaiddown  by  Ld.  Kenyan  C.J.^  343. 

By  Ld.  Ellenborough  C.  J.,  345.  350. 

By  Buyley  J.,  358. 

Servant,  upon  ill-treatmeni,  requiring 
to  be  dismissed,  receiving  her  whole 
wages,  and  refusing  to  stay,  344. 

Servant  dismissed  by  her  master, 
desiring  to  remain,  receiving  her 
whole  wages,  and  oflering  herself 
as  servant  to  others,  345. 
Absence  originating  in  the  act  of  the 
servaht.  Seirant  taken  ill,  sends 
for  his  clothes  and  money,  and  re- 
cdves  a  proportionable  sum,  34S. 

346. 

Servant  taken  ill,  master  pays  him  hi* 
whole  wages,  and  the  servant  leaves 
the  service,  348. 

Servant  ^ving  notice  of  quitdng,  and 
receiving  the  whole  wages,  and 
quitting  service  a  week  b^ore  the 
time,  the  mistress  Saying  the  week 
did  not  signify,  349. 
Absence  occasioned  by  the  master^ s  met. 
Servant  requestuig  to  be  dischai^^ed, 
and  the  master's  consentiog  on 
condition  of  his  providing  a  sub> 
sticute,  which  he  did,  340. 

Master  telling  the  servant  he  should 
stop  no  longer  in  his  service^  he 
wishing  to  remain,  and  refusing  to 
receive  less  than  his  full  }*ear'i 
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wqges;  hiring  himself  to  another 
sendee,  and  afterwards  Beeeiying 
his  full  wages,  3S2, 
AktencCf  occanoned  hy  frauds  3S3. 
Abiefice  upon  egpras  agreement.    Ser- 
vant parting  with  his  own  consent, 
recei?ingproportionable  wage8,954. 
Servant  requestiitf  and  master  giving 
diflchaige,.  ana  payment  of  fufl 

Master  bidding  the  servant  go  about 
hii  business,  and  the  servant  run- 
ning away,  355. 

Servant  dischar|sed  98  days  before 
end  of  year,  with  fiili  wases,  worked 
with  another  person  for  the  re- 
mainder of  the  year  with  master's 
knowledge  and  leave,  357. 
Abtence^  occanoned  by  the  naseonduct  of 

the  icrvaniy  355.  ff56L 
Residbncb.  Must  be  for  40  days,  358. 

And  in.  the  parish  in  which  a  settle- 
ment is  claimed,  t6. 

But  need  not  be  uninterruptedly,  t3. 

The  residence  of  40  days  must  be 
within  the  compass  of  a  year,  359. 

The  last  night  of  lodging,  560. 

Residence  need  not  be  where  the 
hirin/j;  was,  ib. 

And  it  IS  not  material  if  the  residence 
be  without  the  privity  of  the  master, 

361. 
Residence  occasioned  by  absence  on 
.  leave,  ib. 
Residence  at  a  watering  place,  363— 

366. 
Casual  residence,  36i. 
Extra-parochial  places,  566. 
Master's  settlement  immaterial,  363. 
His  residence  immaterial,  ib. 
Master's  residence  as  a  visitor,  ib. 
Servant  being  ill,  and  going  to  Bath 

by  the  master's  consent,  may  gain 

a  settlement,  364. 
Servant  lying  at  a  house    not  his 

master's,  368. 
Lfodging  in  one  parish  and  serving  in 

another,  i6. 
Manying   during  the   seprice,   and 

aiVerwards  residing  forty  days  in 

another  parish,  ib. 
Residence  till  the  end  of  the  year,  in 

another  parish,  on  account  of  ill- 
ness, 369. 
As  to  the  place  of  rest,  370. 
Hog'^ringert  gaming  a  settlement,  546. 
Home,  of  ships,  88. 

Home,  as  it  afiects  questions  of  eman- 
cipation, S24. 5135. 
JioipiUU  hnd$,  when  rateable,  43. 
Ho^niai,   lying-iuj  birth   of  bastard   in, 

205. 


Houiekoiders,  who  shall  be  said  to  be  sob* 

stantial,  9.    See  Oveneer»» 
Ilomehold'furmluref  not  rateable,  57. 
Home  of  Correeiionj    birth  of   bastard 

therein,  303. 
Hundred,  taxing  in  aid,  116.^  $eq. 
Husband,  shall  not  be  charged  to  the  relief 
of  his  wife's  children,  by  a  former  hul- 
band,  120^ 
When  his  wife  may  be  removed  ftodi 

him,  604. 
When  from  his  estate,  535,  534. 
May,  by  his  evidence,  rebut  the  pre- 
sumption arising  from  cohabitation, 
357. 
Not  heard  of,  how  it  shall  afiect  his 

wife's  removal,  339. 
When  his  death  shall  be  presumed,  817. 


I. 


Identity  of  person,  proof  of,  254.  357 
Identity  of  parties  to  a  marriage,  proof  df, 

ib, 
lUneu,  as  it  afiects  apprenticeship  settle- 
ments, 403. 403. 
As  it  afiects  those  by  hiring  and  service, 
330.  331.  346. 
Illegitimacy,  how  proved,  343.  843. 
Illegitimate  minors,  within  the  *  marriage 
act,  848. 
Their  marriage  in  Scotland,  249. 
Iv^risonmetU  during  service,  how  it  aflfects 

settlement,  339. 
Improvements  of  a  purchased  estate,  533. 
/ficorpora/tf</ parishes,  166—179. 
Incorporated  poor-house,  birth  of  bastard 

therein,  803. 
Incorporeal  hereditaments  are  tenements, 

447. 
Indefinite  hiring  is  a  hiring  for  a  year,  279. 
Indemnities  of  overseers,  86.  27 
Indenture.  See  Apprenticeship  (5p<- 
tlemcnt  by). 
Execution,  parties  to,  378—382 
Period  of,  382, 
Allowance  of,  583. 
Stamps,  375.  376. 386. 
CancelUng,  483-»454. 
Assignment  of,  484. 
Exchanging,  489. 
Discharging,  453. 
How  proved,  444. 

If  void,  no  settlement  by  serving  ap- 
prenticeship under  them,  827. 
Parol    evidence   may  be  received   df 
contents,  if  proved  to  be  lost,  441^— 

443. 

Produced  under  notice,  how  proved, 
••  444. 

When  a  copv  is  evidence,  ib. 
When  it  shall  be  proved  by  its  age,  ib, 

z  z  4 


712 


INDIX  TO 


Indbkture — continued. 

Alterationf,  ib. 
IndofUmeni  of  a  warrant  of  dUtreis  for 
costs  of  ture  and  maintenance,  upon 
a  suspended  order  of  removal,  637. 
Justices  cannot  refuse  to  indorse  such 
warrant,  098. 
Indorsement  of  indentures,  assignment  by, 

424. 
It^ni^  bound  apprentice,  213.  379.  692. 
Must    be   by   deed^    692.      See   Ap- 

PMtNTICKSHIP. 

Taking  an  apprentice,  379. 
Must  be  party,  sao.  692. 
Agredng  to  discharge  of  indentures, 
439.  434. 

Gaining  a  settiement,  212. 
By  estate,  498. 
May  hire  himself,  266. 
InformalUif  of  rate,   as    affecting  settle- 
ments, 551. 
Inhabitants,  who  arc,  for  the  purpose  of 

being  rated,  38. 
Inhabitants   not   incompetent  witnesses. 
Stat.  54  G.  3,  c.  170.  §  9.,  107.  193.  683. 
InhabiHng,  what  is,  402. 
InUstmg  as  a  soldier,  when  it  is  emanci- 

.  pation,  222. 
■         into  the  militia,  224. 
Inns  of  Court,  privilq^  from  appointing 

overseers,  7. 
Interest,  money  at,  whether  rateable,  57. 
Irishmen  may  acquire  settlements,  198. 
•       Child  of  Irish  parents  without  settie- 
ment, 211. 
Iron  mines  are  not  rateable,  59. 
Jcint  occupation  of  a  tenant,  as  it  affects  a 

settlement,  477 — 48 1 . 
Joint  tenants,  hiring  and  service  to,  266. 
Jurisdiction  of  justices,  must  appear  in  or- 
ders of  removal,  6 )  9 — 622. 
Wluen  it  maybe  examined  by  sessions, 

623. 
When   in   iq)pointment  of  overseers, 
12.  13. 
Justices,   may  enforce  laws  relating  to 
poor,  although  rated,  1 96* 
Should  draw  conclusion  whether  hiring 

or  not,  278. 
Should  not  send  cases  to  K.  B.  unless 

doubtful,  678« 
With  consent  of  parish  officers  may  dis- 
charge poor  persons  from  rateSy  101. 
May  vitit  worknousei^  148« 


Riir,  next  of,  guning  settiement  by  estate, 

498.  505. 
•^  Sole,  501. 
Kinf^s  lands,  occupier  of,  when  rateable, 

44. 

Jtiff^i  Battery-house,  45. 


L. 


LmuUord  and  oocupier,    distinction  be- 
tween, 41. 
Landlord  paying  taxes,  will  not  prevent 
a  settiement  by  renting  a  tenement, 
471. 
Land  tax,  collector  of,  gaining  a  settie- 
ment, 548. 
Not  the  measure  of  value  in  rating,  97. 
Land  tax,  payment  to,  gains  a  settiement, 
B5G.  557, 
What  shall  be  a  payment  by  tho  tenant, 
552.  553. 
Lands  and  tenements,  where  rateable,  83. 
Their  value  for  the  purpose  of  a  settle- 
ment, 468.47^.  471. 
Artificial  profits  of,  where  rateable,  84 
Lead  mines,  when  rateable,  59<~-61. 
Leasehold  tenement,  wife  cannot  be  re- 
moved from  her  hud>and*s,  534. 
Executor^s  residence  thereon,  498. 
Legitimate  children    (Setilemeni  of),  by 

birth,  210. 
Legitimacy,  declarations  of  parents,  when 

evidence  of,  242. 
Leuor,  of  tithes^  when  rateable,  58. 
Lessee,  ib. 
He  who  under-letSy  may  gain  a  settie- 
ment, 480. 
Of  a  coal-mine,  whether  he  can  be 
rated  though  behave  no  profit  thenor, 
but  his  lessor  has,  62. 
Continued  service  under  a  lessee,  527. 
Letters  of  administration,  as  afiecting  set- 
tlements by  estate,  499. 
Licence  to  use  machinexr,  whether  rent- 
ing it  confers  a  settlement,  464. 
Limc'umrks,  whether  rateable,  68. 
Litigation,  expences  of,  55. 

Of  poor  laws,  a  disgrace  to  the  country, 
439. 
Lunatic  Asylums,  rates  for  land  not  to  be 

increased,  43. 
Lying-in  Iwspital,  birth  of  bastard  in,  212. 


M. 


Machinery,  licence  to  use,  whether  renting 
it  confers  a  settiement,  464. 

Maiden  settlement,  on  appeal  against  re- 
moval of  a  wife  or  widow,  suflident 
for  appellants  to  prove  her  birth, 
or  maiden  settiement,  259. 

Maintenance,  order  of,  appeal  i^sainst, 
does  not  lie,  1 42.  See  also  Rbusf, 
Removal. 

Maintenance  of  bastard  nursa-childrcn, 
128. 

Of  poor  in  work-houses.    See  Work- 
house.    . 
Mandamus,  to  appoint  ovarMcrs,  what 
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shall  be  stated  in  applying  for  it, 
5.  7. 
Tb  compel  a  rate,  34. 
Not  to  compel  an  equal  rate,  ib. 
To  pay  a  rate.    See  vol.  iii.  799. 
MoHQr^  casual  profits  of,  whether  rateable, 

59. 
Marriage  {Settlement  £y).  Residence  of 
the  wife  with  the  fauslMUid,  not  neces- 
sary, 23S, 
When  the  wife  shall  have  her  maiden 

settlement,  t6. 
Where  the   husband  hath  no  known 

settlement,  S37. 
Where  he  i:i  dead,  ib.    Living,  t6. 
And  resident  with  her,  t6. 
In  what  dttree  the  wife's  settlement  vt 

suspended  by  her.  covcature,  23d. 
On  appeal  agamst  an  order  of  removal 
of  a  wife,  it  is  enough  for  appellants 
to  prove  her  birth  settlement,  239. 
The  respondents  must  prove  the  mar- 
riage, 240. 
A  married  woman  may  be  removed  to 
her  mmden  settlement,  her  husband 
being  abroad,  and  it  being  uncertain 
whether  he  be  alive  .or  d^d,  and  his 
settlement  being  unknown,  237.  238. 
Marriage^  evidence  of,  245. 
Marriage  atiy  245 — 247. 

I  Ultimate  children  within  it,  249. 
Marrvaget^  two  co-existent,  252. 

Second  wife  nwy  prove  the  first,  tb, 
Aiarriage^  when  it  may  be  dbproved  by 
parents,  242. 
Wnen  considered  as  proved  by  an  order 
of  removal,  unappealed  against,  245. 
When  good,  ib. 
Under  age  by  legitimate  children,  mth- 

out  parents'  consent,  246. 
When  presumed,  %S6. 
Fraudulently  procured,  258. 
When  a  parish  is  concluded,  as  to  that 
fact,  by  the  form   of  a  certificate, 
57 1—573. 
As  it  affiscts  a  settlement  by  hiring 
and  service,  262.  263.       See  also 
Ehamcipation.  And  see  Evidence 
OF  Marriaqb,  throughout. 
Married  womant  pregnant  of  a  bastard, 

when  removeable,  $04. 
Married  woman^  cannot  by  her  own  act 

acquire  a  settlement,  236. 
Marth  iandtf  when  rateable,  83. 
Master  of  a  workhouse^  gaining  a  settle- 
ment, 548. 
Not  to  punish  or  confine  beyond  a 

limited  time,  149. 
Not  to  confine  the  poor  by  chains  or 
manacles,  ib. 
Masters  may  be  removed  from  their  ser- 
vants, 608.  .  . 


Mastei^s  apprentices  not  removeable  from 
them,  377.    See  Apprenticeship. 

MeeOng-housef  trustees  of,  when  rateable, 
47. 

Metkodut  ekapei^  trustees  of,  rateable^  ib. 

MilUia,  inlisting  in,  when  it  is  emancipa- 
tion, 224. 
As  affecting  hiring  and  service,  297. 

Mineral  springs  whether  rateable,  72. 

Mines,  when  rateable,  59 — 68. 

Minors,   when  their  marriage  is  valid, 

246 — 248. 

Money  paid  as  salary,  is  not  rateable,  57. 
Money,  at  interest,  when  rateable,  ih. 

In  the  public  funds,  t6. 
Mortgagor,   as    affecting   settlement  by 

estate,  518^-520. 
Mother,  how  her  death  affects  the  relief  of 
the  daughxer-in-law,  120. 
Vagrancy,  as  affecting  her  bastard's  set- 
tlement by  birth,  2a7. 
Legitimate  child's,  211. 
Her  settlement,  when  it  shall  be  the 

child's,  217. 
Consent  when  necessary  to  the  mar- 
riage of  a  minor,  248. 
When  and  which  of  her  children  shall 
bO'removed  with  her,  219.  219. 


N. 


Next  of  kin,  gaining  a  settlement  by  estate, 

501  —505. 
Nejct  sessions,  what  are,  103.  655 — 657. 
Non-access,  how  proved,  242 — 244. 
Notice  of  appeal  against  rates,  101. 
Against  orders  of  removal,  659. 
Notice  of  appeal  against  mtes,  should 
be  served  upon  thote  whose  names 
are  inserted  in  it,  102. 
Nurse  children,  bastards,  to  go  with  the 
mother,  208. 
Unless  she  desert  them,  ib. 
By  what  parish  to  be  maintained,  ib. 
Whether  a  mother  is  compellable  to  so 
to  the  poor-house  with  them,  she 
being  willing  they  shoidd  go  adone, 
146. 
Nurture,  children  by  a  former  marriage 
may  go  with  the  mother  for  nurture, 
219. 


O. 

Oblations  and  other  Q/fenngt  are  rateable, 

59,  50. 
Occupancy,  when  it  gives  a  settlement  by 

estate,  498 — 503. 
By  a  servant,  51. 
Occupation,  to  be  rateable,  must  be  bene- 

ncia]|49.50. 
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Occupation  -—continued. 

Occupation,  joint,  as  it  afibcts  settle- 
ments, 477^-481. 
Occupation,  unprofitable  to  the  lessee, 
though  profitable  to  the  owner,  68. 
Occupier ty  rateable,  58. 
Office  {Settlement  bi/). 
Statutes,  542. 
The  office  must  not  be  determinable 

at  any  time,  545. 
It  must  be  on  his  own  account,  549. 
Deputy,  ib. 

Constable  serving  by  deputy,  545. 
Parish  clerk,  t6. 
Licence  by  the  ordinary,  i6. 
Curate,  not  a  public  officer,  i6. 
Sexton,  544. 

Warden  of  a  borough,  545. 
Constable  of  a  city,  t6. 
Tythingman,  ib,    Borsholder,  546. 
Hoe-ringer,  546. 
BailifTfor  a  borough,  547. 
Ale-taster,  ib. 

Schoolmaster  upon  a  charitable  foun- 
dation, ib» 
Collector  of  duties  on  births  and 

burials,  ib* 
Of  land-tax,  548.* 
Workhouse  governor,  ib. 
Master,  ib. 
Its  Nature.    What  is  an  office,  548. 
Nature  of  the  office  requisite,  549. 
There  must  be  a  l^gal  placing,  546. 
Annual  office,  generally  serviceable, 

and  an  oath  of  office,  ib. 
Notoriety,  ib. 

Not  necessarily  a  parith  office,  but  a 
public  annual  office  m  the  parish, 
547. 
Office  and  employment,   difference 
between,  549. 
Execution^  must  be  for  a  year,  and  for 
a  continued  year,  549. 
Not  being  sworn  till  after  the  expi- 
ration of  a  year,  545,  546. 
JRetidenee,  query  how  far  necessary  in 
die  parish  in  which  the  office  is 
executed  ?  550. 
Officers.    See  Parish  officers. 
When  rateable.    See  Rates. 
How  to  pay  rates  on  their  salaries.  See 

Rates  {Payment  of). 
Officers  of  corporate  towns  have  the 
authority  of  Justices  of  Peace,  9. 
Order     of     removal    unappealxd 
AOKVH^T  {SeUlemeiU  hy\  596. 
The  order  must  not  be  a  nullity  in 
itself,  664.  674. 
Order  of  justiees.    See  Justices. 
Order  of  reliefs  its  requisites.    See  Re- 
lief. 

Disobedience    to,   indictable,    135. 
1S4. 


Order  op  removal— eonttnnedL 

Sessions'  cannot  make  an  ori|giiial, 

140. 

To  what  purposes  it  may  extqad,  130. 
Order  ofnuMenanee^  appnl  against  does 

not  He,  149. 
Order  of  rewuvaL  See  Removal,  {Or* 

derof.) 
Overseers,  origin  of  the  office,  S. 

Statutes  concerning  the  appomtmeot, 

2,  5. 
Custody  of  instrument  by  which  ap- 
pointed, 96.  386. 
Overseers  may sueaibodies corporate^ 

145. 
May  sue  on  securities  to  indemnify 

against  bastards,  stat  54  G.3.  c  170. 

$  8.  Vol.  I.  246. 

Not  entitled  to  salaries,  37.  190. 
Churchwardens  are  overseers,  2—4. 
And  of  a  whole  parish,  though  divided 

into  townships,  618.  691. 
And  subject  to  penalties  as  if  only 

overseers,  183. 

1.  For  whai  plaee.  Most  be  for  a  parish, 

township,  or  vill,  3,  4. 
May  be  for^  extniFparocfaial  places, 

being  townships  or  viUs,  5. 
Not  for  a  precinct,  4. 
The  township  or  vill  need  not  be 

within  a  parish,  5. 
The  place  roust  be  a  township  or  vill, 

ib. 
A  vill  is  entitled,  of  coune,  to  sqMi* 

rate  overseers,  ib» 

2.  What  is  a  toumship  or  viUy  6. 
Places  having  many  houses,  7. 
Cathedral  scites,  ib. 

What  is  a  township,  6. 

3.  What  number  may  be  appointed,  8. 
Not  more  than  four,  ib. 

"Sor  less  than  two,  ib. 

And  these  exclusive  of  church  wardens, 

ib. 
Whether  there  must  be  more  dno 

one  churchwarden,  gt^teref  ib, 

4.  Who  may  he.     Sabitantial  hdnie- 

holders,  8. 
Substantial,  a  rdative  term,  9. 
Must  be  in  the  parish,  ib. 
And  generally  resident,  ib. 
Women  may  be,  ib. 
But  not  if  there  be  a  sufficient  number 

of  men  qualified  to  server  9. 
Who  mtnf  moty  9. 
By  59  6.3.  c.  12.  ^6.  a  n 

dent  may  be  appointed,  lo. 
And  an  assistant  oveneer,  witfa 

11. 

5.  Overseers,  appemtment:  at  what 

time  to   be  nominited,   and  by 
whom,  11. 
THmef^t  ib. 
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On  Sundays,  11. 

Two  appointments  on  one  day,  the 
first  IS  good,  19. 

If  not  appointed  within  the  time 
limited,  iB. 

Appointment  once  made  cannot  be 
changed  or  superseded,  except  on 
appeal,  H. 

Sessions  cannot  appoint,  because  ap- 
peal is  given,  15. 

Where  the  parish  is  part  within  and 
part  without  a  corporation,  ib. 

Custody  of  the  appointment,  985. 386. 

6.  Stat.  13  Sc  14  c.  2.  extends  to  all 

counties.  Stat.  59  G,5,  c.95.  for 
confirming  ancient  separations  of 
towns  corporate  from  parishes,  in 
regard  to  the  maintenance  of  the 
poor,  16. 

Such  separation  must  not  have  com- 
menced within  60  years,  1 7. 

Warrant  for  returning  lists  of  over- 
seers, 18. 

High  constable's  warrant  to  petty 
constable,  19. 

Form  of  appointment,  ib. 

Comment  upon  it  so. 

Overseer  dying,  9S. 

Removing,  ib. 

Overseer's  executors  to  account  in 
40  days,  ib. 

Supplementar}'  appointment,  ib. 

Duration  of  appointment,  S3. 

7.  Of  the  remedies,  as  well  to  obtain  as 

to  enforce  or  avoid  an  appointment, 
and  herein  of  appeals,  &c.  S3. 

8.  Of  the  constitution  and  incidents  of 

the  office,  95. 

Of  the  Jurisdiction  belonging  to  it,  ib. 

Of  the  general  duties  and  powers  an- 
nexed to  it,  S6. 

Of  the  privileges  for  its  support,  ib! 

Of  the  remedies  against  its  abuse,  28. 

9.  Of  recovering  possession  of  parish 

houses  or  lands,  31. 
Cofts.    When  the  sessions  may  give 
costs,  S4. 
Overseers  must  accept  the  office,  S3. 
Must  have  personal  notice  of  the 

appointment,  S8. 
Are  indictable  if  they  do  not  relieve 

the  poor,  S8.  S9. 
And  procure  medical  assistance  when 
required,  131.  (n.) 
ReimburtemerU.    How  they  shall  be  re- 
imbursed', 188. 
Accounts,    Statutes,  179 — 183. 


Overseers  —  continued. 

They  must  account  yearly,  181. 
Accounts  to  be  submitted  to  justices 

at  a  special  session,  18S. 
Who  may  strike  out  improper  charges, 

ib. 
And  only  insert  the  items  of  the  year 

current,  184. 
Need  not  lay  but  money  till  they  have 

collected  it,  35. 
Accounts  to  be  confined  to  the  year, 

36. 
AUowance.    The  allowance  must  be  by 

those  justices  who  first  have  the 

account  before  them,  185. 
Balance,    Payment  of  balance,  186. 
When  the  overseer  becomes  bank* 

rupt,  ib. 
Balance  in  his  hands  is  not  a  debt  due 

to  parish  till  14  days  after  Easter, 

ii.(a)      ^ 
When  tne  sessions  have  made  order 

for  payment  of  balance  which  they 

find  due,  188. 
Where  on  appeal  the  sessions  have 

made  no  order,  two  justices  may 

enforce  payment,  187. 
There  must  be  a  warrant  to  distrain 

before  commitment,  188. 
Commitment  for  not  accounting,  ib. 
Forms,  690.  69 1 . 
Justice  refusing  to  swear  an  overseer 

to  his  account,  188. 
Delivering  over  the  books,  189. 
Appeal  agtdmt  accounts.    Statutes,  190. 
Must  be  to  the  next  sessions  after 

allowance,  ib. 
Before  appeal  there  roust  have  been 

an  allowance  of  the  account,  191. 
Form  thereof,  18 J. 
Penalties.    The  statutes,  29. 
For  not  receiving  persons  removed, 

599.  646. 
Indemnities,    The  statutes,  87. 
Overseers,  cannot  be  compelled  by  order 
of  sessions  to  pay  a  surgeon's  bill, 
130. 

May  relieve  by  way  of  loan,  131. 
May  setup  trades  for  the  relief  of  the 

poor,  135. 
May  contract  for  the  benefit  of  the 

poor,  136.  et  seq. 
But  not  to  be  concerned  in  contracts 

while  in  office,  29.  30. 
Contractor  must  be  resident,  137. 
In  contracting  a  majority  will  bind 

the  rest,  139 


(a)  But  the  case  of  R.  v.  Egginton  is  said  to  have  been  lately  over-ruled  in  K.  6.     Soa 
ExparU  Exleigh,  €  Ves.  81 1. 
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Pdckei-loaUt  thdr  rateability,  89. 
Paiaees,  when  rateable,  44^ 
Parentage,  (SetUement  hy). 
General  rule,  212. 
A$  derived frtm  a  father.  Vagrant  parent, 
ib. 
The  father's  settlement  b  that  of  the 

child,  ib. 
Though  it  have  never  been  (here,  213. 
Where  the  father  having  a  settlement, 
gains  another  after  the  cliild's  birth, 
ib. 
Proof  of  the  father's  settlement  suf- 
ficient, if  not  contradicted,  215. 
The  father's    settlement    sufiBcient, 
though  he  be  afterwards  attainted, 
•6. 
Where  the  father  had  been  convicted 
of  felony,  and  Rceived  an  incom- 
plete pardon,  and  afterwards  lesided 
on  an  estate  purchased  by  him  for 
more  than  50/.  for  nine  years,  ib. 
Where  the  father  dies  before  the 
child's  birth,  217. 
From  the  mother ^  the  father  Bving.    The 
father's  mother's  settlement  shall 
be  his  child's  settlement,   rather 
than  the  mother's,  ib. 
The  pother's  shall  not  be  its  settle- 
ment whilst  the  father  can  be  sup- 
posed living,  t^. 
And  his  settlement  known,  ib. 
Though  he  have  been  absent  three- 
quarters  of  a-year,  215. 
From  the  mother,  the  father  dead,  or 
absent.     Where  the  father  is  an 
Irishman,  217. 
Where  a  foreigner,  218. 
Where  he  has  been  absent  nine  years, 
and  his  settlement  not  known,  the 
child's  settlement  shall  be  with  the 
mother,  217. 
Child  shall  follow  the  widow's  after- 
acquired  settlement,  218. 
If  the  widow  marry,  the  former  child 
shall  not  follow  the  second  hus- 
band's settlement,  21 9  f 
See  aJso  Evidence. 
The  children  by  the  former  marriage, 
may  go  with  her  for  nurture,  219. 
PartnU  declarations,  when  evidence,  241. 

242. 

What  evidence  they  may    give,  245. 

244. 
Their  consent  to  a  marriage^  249. 
Pariiik,  a,  what,  4. 
Pariih  extending  into  two  counties  or  two 

liberties,  S. 
Parith-apprenticeu      See  Apprentice* 

SHIP,  (Sett'ement  by.) 
Panshe9,  when  bound  by  certificates.  Set 
3 


Certificate,  {Settiemeat  fy.)    See 

also  AiARRIAGE. 

In  what  case  they  are  bound  to  itlicTe. 

See  Relief. 
Pantk  tifgicert  may  not  hire  out  poor  boji 

so  as  to  give  settlements,  S67. 
Panak  derk  gains  a  settlement  by  tenring 

as  si!tch,.543. 
Parol  evidawe.  Of  indentures,  when  lost, 

441 — 443. 
Parson,  lessor  of  tythes,  rateable  for  the 

same,  58. 
When  rateable  for  the  same  as  occupier, 

ib. 
Pasture  of  land,  whether  a  tenement  for 
the  purpose  oT  a  settlement,  450. 
Exclusive  right  to,  not  requisite,  456. 
See  Tenement,  {Settlement  by.) 
Paupers.   See  Removal. 
Must  be  summoned  and  heard  in  eu- 

mination  if  possible,  633. 
How  if  ill,  636.  64 1 . 
Paupers  refusing  to  be  examined.  634. 
May  be  removed  by  other  persons  thao 

overseers,  617. 
May  be  discharged  from  payment  « 

rates,  101. 
Not  to  be  manacled,  &c.  149. 
May  appeal  agunst  orders  of  remonl. 
652. 
Payment  of  Rates.    See  Rates,  P«y- 

ment  of,  {Settlement  by.) 
Penalties  against  overseers,  28.  29.  646. 

647^ 
Pensions  may  be  assigned  for  indemmtj  ot 

parishes,  131  — 135. 
Personal  estate  is  rateable,  59. 
Personal  property,  possession  of,  is  evideoct 
of  rateability,  53. 
Must  be  local  and  visible,  to  be  rateable, 
ib. 
Personal  identity,  201.  256. 
Pointing  places,  renting,  464. 
Place  of  Birth,  how  proved,  341. 
*  Place,^  and  '  SeUlement*  not  cquivalol 

in  an  adjudication,  635. 
Poor,  casual,  not  removable,  612. 
Poor,  in  hospitals,  whether  rateable,  45. 
Poor  child  allotted,  267. 
Poor  debtor^,  relief  to,  155.  156. 
Poor-houses.    See  Relief. 
Poor-house  governor,  not  to  punish  or  cos- 

fine  beyond  a  limited  time,  149. 
Poor-house  incorporaied,  birth  of  a  bastard 

therein,  203. 
Poof^rate,  origin  of.    See  Rate. 
Poor  persons,  relief  of,  139 — 142. 
Askins  relief  for  themselves,  not  for 

their  children,  139. 
Aditng  relief  for  their  children,  aod  o^ 

for  themselves,  14a 
And  see  Relief. 
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Poucsiion,  length  of,  title  enough  to  give 
a  settlement  by  estate,  558. 
In  case  of  mortgagors  and  mortgagees, 

518— 5«o. 
In  the  case  of  a  certificated  person,  S3S 

—  559. 

Possession    of    personal     property   is 
evidence  of  rateability,  S5. 
Pol^rZ-c/ery /It/,  whether  rateable,  68. 
Precinct,  its  meaning,  4. 

Cannot  as  such  have  overseers,  ib. 
Premium,  in  apprenticeships.     See  Ap- 
.     PRENTiCESHiP,  (^Settlement  by.) 
Need  not  be  stated  in  parish  indentures, 
590. 
Priionsy  person  bom   in,  not  to  gain  a 

settlement,  200. 
Private  toiii,  renting,  as  to  settlement,  485. 

—  487. 

Fr^lt*  of  land,  when  they  are  tenements 
for  the  purpose  of  settlement  by  rent- 
ing a  tenement.    See  Tenement. 

Profiti  when  rateable.    See  Rate. 

Property,  to  be  rateable  must  be  benefici- 
ally occupied,  49.  50. ' 

Property  of  the  crown,  not  rateable,  44. 

Property  provided  for  poor,  vested  in 
overseers,  150.  * 

Proportion  of  a  rate.    See  Rate. 

Ptf&tca/ton  of  a  rate,  100. 

PvbHc  property,  not  rateable,  45. 

PurcJuue,  hy  wife,  dum  soici  for  less  than 
50/.  giving  the  husband  a  settlement, 
510. 

Purchase,  estate  by,  when  ft  gives  a  settle- 
ment. See  Estate,  (Settietnent  by.) 

Purchase-money,  less  than  50/.  and  estate 
improved^  555, 


Quashing  orders  of  removal,  671  —675. 
Quashing  rates.    Sec  Rate. 
Quit'JRetds,  gmtre  whether  rateable,  59. 


R 

Rate.     Oriein  of,  55.     Statutes,  ib. 
Not  a  cnai^e  upon  the  land,  40. 
Of  making.    Who  may  make,  55, 
Inhabitants  need  not  concur,  ib.  ' 
Mandamus  to  compel,  t^. 
Not  to  compel  an  equal  rate,  ib* 
Purposes.    Expences  of  appeals,  55. 
Reimbursements  of  overseers,  ib. 
Within  what  period,  55. 
By  Stat.  416.5.  c.  S5.   succeeding 

overseers  mav  reimburse,  55/ 
Cannot  be  msae  to  repay  money  bor- 
rowed, 5<>.  •>•    > 


Rate  —>  continued. 

Nor  for  payment  of  overseer's  salary, 

57. 

But  an  assistant  overseer  may  be  ap- 
pointed and  paid,  ib. 
Form  of  appointment  of  an  assistant 

overseer,  ib,  (n.) 
Expence  of  indictment  for  assault  on 

constable    not   allowable   out  of 

rate,  ib. 
May  be  made  prospectively,  58. 
Cannot  be  made  permanently,  ib. 
Who  are  rateable.    The  statute,  58. 
Inhabitants,  who  are,  ib. 
Occupiers  must  be  chtu^^,  ib. 
Resident  in  another  pansh,  ib.- 
Owners,  not  being  occupiers,  rateable 

in  certain  cases,  59. 
Casual  residents,  41. 
Corporate  bodies,  58.  4J. 
Farmer,  59. 

Vicars,  58.    Lessor  of  tithes,  i& 
Distinction  between  tde  occupier  and 

landlord,  41. 
K.  B.  will  not  decide  who  should  or 

should  not  be  inserted  in  a  rate, 

41. 

One  applying  the  profits  to  public  and 
charitable  uses,  48. 
Of  occupation.    Part  occupation  ,41. 
Occupation  must  be  beneficial,  49. 

49. 

Premises  must  produce  a  profit,  42. 

Persons  dedicating  alms-houses  to 
charity,  ib. 

Persons  resident  on  a  charitable  foun- 
dation, and  deriving  profit  from  it, 
ib. 

Hospital  lands,  ib, 

Oflicers  of  a  college,  ib. 

Nominal  trustees,*  ib. 

Servants  to  hospitals^  ib. 

Poor  in  hospitals,  45. 

School-mast^  having  a  house  In  lieu 
of  salary,  44. 

Palaces,  roval,  ib. 

Occupier  of  king's  lands,  ib. 

Of  kind's  stables,  45. 

Occupier  of  a  king's  fort,  ib. 

Soldiers  in  barracks,  46.    Officers,  ib. 

Chapels,  ib. 

Trustees  of  a  meeting-house,  ib. 

Where  a  profit  is  maoefor  the  prefich- 
ers,  47. 

There  must  be  a  beneficial  occupant, 

49. 
Tolls  per  se  not  rateable,  51. 
What  is  rateable,  51. 
To  make  property  rateable  in  any 
.  parish  it  is  not  necessary  it  should 

be  permanent  there  and  produce 

profit  there,  90. 
Personal  property,  51. 
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R  ATB  —  continued. 

Possession  is  evidence  of  rateability, 
55. 

Personal  propertv  must  he  local  and 
visible  within  the  parish,  53. 

Not  necessary  that  tne  profits  should 
have  been  actually  reaped  during 
the  period  of  the  rate,  68.  69. 

Stock  in  farming,  S2, 

Stock  in  trade,  Uf, 

Money  at  interest,  57. 

Household  furniture,  ib. 

Salaries,  i6. 

Professional  profits,  ib. 

Tithes,  58. 

Leased  tithes,  ib.    Fish,  ib. 

Manorial  profits,  59. 

Iron  min^,  «6. 

Lead  mines,  ib. 

Profits  arising  out  of  lead  mines,  61 — 
65. 

It  is  enough  if  the  landlord  only  de- 
rive a  profit,  6S. 

So  of  a  coal  minei  ib. 

But  if  the  rent  be  paid,  the  mine  pro- 
ducing no  coal,  contra,  ib. 

Toll  tin  and  farm  dues,  63^ 

Lot  and  free  share  of  calamine  rai^, 
&c.  6S. 

Portion  of  lead  ore  (when  smelted) 
reserved  by  lease  to  owner,  held  to 
be  in  the  nature  of  rent,  and  not 
Riteable,  67. 

Lime-works,  68« 

Slate-works,  ib, 

Potters'-clay  pit,  ib. 

Saleable  underwoods,  ib. 

Commons,  69. 

Common  in  gross,  ib. 

After-math  let  out  in  pastures,  ib. 

Way-leave,  71. 

Easement,  ib. 

Dairy,  72. 

Mineral  spring,  ib. 

Things  connected  with  the  freehold, 
73. 

Water-works,  75. 

House  containing  the  steel  yard  of  a 
wdgluDd^  machmg,  76. 

House  havuig  a  carding  machine,  ib. 

Used  OS  a  canteen,  77. 

Lands  converted  into  a  dock,  ib. 

Fishings  within  the  river  Severn,  78. 
Where  rateable.    Tolls,  79. 

Tolls  of  a  lighthouse,  81. 

Tolls  for  passing  a  sluice,  88. 

Tolls  are  rateame,  where  due,  83. 

Lands  and  tenements,  ib. 

Marsh  lands,  ib. 

Reservoirs  of  water,  84. 

Artificial  profits  of  lands,  ib. 

Ships  rattle  at  their  homei  88. 

What  is  their  home,  89. 


Ratb  —  continued. 
Packet  boats,  89. 
Ferry  tolls,  90. 
Proportion  of  the  rate.     Sessions  to  set- 
tie  the  quantum,  95. 
Of  the  interference  of  Kin2;'s  Bench, 

as  to  equality  of  a  rate,  to. 
It  will  be  presumed  equal,  unless  ma- 
nifestly unequal,  ib. 
Land-tax  not  the  measure  of  value, 

97. 
Property  is  rateable  according  to  the 

improved  value,  96.  97. 
Persons  removing  from  the  parish,  97. 
Quathing.     When    a    rate  should   be 

quuhed  by  sessions,  bQ. 
Form,  98. 

Allowance.    Statutes,  98 — 100. 
Must  be  by  two  justices,  98. 
And  out  of  sessions,  t5. 
Mandamus  will  go  to  compel,  ib. 
Justices  have  no  option,  iit. 
The  allowance  is  a  ministerial  act,  99. 
Sessions  cannot  order  au  assessment, 

98. 
Borough  rate,  99. 
Publication,  want  of,  makes  the  rate  a 

nullity,  100. 
Inipecting  rate,  101. 
By  54  G,  3.  c,  1 70.  Justices  out  of 
sessions,   with  consent  of  perish 
officers,    may  discharge    paupers 
from  the  payment  of  parisa  rates, 
ib. 
Appeal,  against.  The  statutes,  lOi.  los. 
Sessions  may  amend,  without  quash- 
ing, lOS. 
Those  who  are  not  parties  to  a  rate 

cannot  object  to  it,  65. 
Exclusive  jurisdiction  in  boroagfas, 

103.  696. 
Appeal  must  be  to  the  next  teaions, 

103. 
Which  are  the  next  sessions,  i6. 
^exX  practicable  sessions,  104. 
May  be  to  adioumed  sessions,  105. 
Justices  rateci  cannot  vote,  65S. 
Notice,    Of  the  notice,  105. 

Statutes,  109. 
Costs.     When  cosU  shall  be  alloved, 
105. 
Statute,  105. 
Bates  to  be  entered  in  a  book,  108. 
Proceedings  on  appeoL  Which  party  to 
begin,  106. 
Witnesses,  who  may  be.  107. 
Distress.    The  statutes,  108. 
May  be  made  out  of  the  district,  ift. 
Must  be  a  special  warrant,  109. 
Information  on  oath,  ib. 
Constables,  &c.  breaking  and  ottering 
a  house  to  levy  a  pom^srite,  liable 
to  be  sued  in  tre^ass^  and  doc 
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Rate  —  oontioued. 

intttled     to    the    protection    of 
24  G.  9.   c.  44.  $  6.,  1 10. 
Summona,     The  party  must  be    first 
summonedy  no. 

or  notice  of  appeal,  1 1 9. 
Summons  for  non-payment,  t&. 
Warrant  of  distress,  16. 
Of  commitment,  113. 
Where  the  person  assessed  dies  before 
payment,  114. 
Certiorari^  does  not  lie  to  remove  a  rate, 

116. 
ToMag  m  mdy  116. 

Sessions  cannpt,  117. 

Must  be  by  justices,  id. 

They  cannot  delegate  their  power,  ib. 

Mandamus  will  go  to  compel  them,t6. 

How  it  may  be  done,  ib. 

May  be  on  particular  persons,  ib. 

Of  the  Order,  ib. 

And  the  hundred,  ib. 

What  shall  be  intended  a  hundred, 
118. 

How  far  boroughs  shall  be  contribu- 
tory, ib. 

Hme  must  be  limited,  ib. 

Sum  certain,  ib. 

May  be  in  gross,  ib. 

Hundred  contributory,  ib. 

Out  of  the  hundred,  ib. 

Of  the  power  of  the  sessions,  1 19. 
Rale,  arrears,  how  levied,  1 13. 
Rates,  Payment  of,  {SeUlemeni  by.) 

Statutes,  551. 

Rated  in  one  parish  and  residence  in 
another,  ib. 

Informal  rate,  ib. 

Name  inserted  after  payment,  SSS. 

The  tenant  must  be  rated  and  also 
pay,  ib. 

There  roust  be  a  rating  and  a  pay- 
ment, ib. 

Rate  must  be  upon  the  occupier,  ib. 

But  his  name  need  not  be  in  the  rate, 
ib. 

It  is  enough  if  he  appear  to  be  the 
person  rated,  553.  ' 

Payment,  upon  demand,  will  give  a 
settlement,   though    the    demand 
were  illesal,  554. 
JEwidence,    The  rate  must  be  produced, 

554. 
Be/unding,    The  landlord  may  refund, 
55S. 

So  in  cases  of  salaries  the  money  paid 
on  account  of  rates,  may  be  re- 
funded, 6S6, 

But  the  officer  must  pay  it  either  by 
himself  or  his  agent,  ib. 
Land4a4f.    Rated  and  payment  to  the 
land  taZ|  S69. 


Rate  —  continued. 

The  presumption  is,  that  the  tenant 
u  the  person  rated  to  the  land-tax, 
557. 
Rate  laid  too  narrowly,  ib. 
Other  Rates,    Church  rate,  557. 
County  bridge  rate,  558. 
Other  rates  and  taxes,  by  statute,  ib, 
Stat.  35  G,3,  c.  101.  559. 
Refunding,  money  paid  for  rate,    as  it 

affects  settlements,  555. 
Register,  proof  of,  801. 
Registrifig,  of  ships,  how  far  it  makes  a 

place  their  home,  88.  89. 
Reimbursement,  of  overseers,  35.  183. 184. 

Of  constables,  35, 
Relations,  what  are  within  the  statute  of 

ESz.  as  to  relief.  1 19~li4. 
Relief.    See  Settlement, 

Statutes,  ordering  relief,  119, 147. 
R^i^t  given  in  the  parish,  no  acknow- 

le^ment»  593. 
What  persons  are  bound  to  reUeve.  Stat, 
of  EHsw  only  extends  to  natural 
relatioos^  not  to  relations  in  law, 

ISO. 

A  husband  is  not  bound  to  provide 
for  his  wife's  children  by  a  former 
husband,  ib. 

Nor  for  the  son's  wife,  ISl. 

The  reputed  grand&ther  and  grand- 
mother, not  within  the  statute,  ib. 

Grandfather  pust  pay,  if  the  father 
be  unable,  %b. 

Son-in-law  not  to  maintain  wife's 
mother,  ib. 

Grandchildren,  ISS. 

Bastards,  181. 
Order  of  relief.    Justices  in  petty  ses- 
sions may  make  the  order,  1 80. 

Mustall^e  the  person  relieved  to  be 
poor,  188. 

And  unable  to  work,  t5. 

Aud  that  the  person  •  ordered  is  of 
ability,  ib. 

Duration  of  time  for  payment  may  be 
indefinite,  183. 

Pauuer  not  to  be  sent  to  the  person 
wno  is  to  relieve,  183. 

Order  must  shew  him  to  be  charge- 
able, ib. 

And  may  be  retrospective,  ib. 
Disobedience  to  such  an  order,  indictable, 
183. 

It  will  be  a  disobedience  if  money 
ordered  be  not  paid  at  the  begin- 
ning of  the  week,  130. 
Bastards,  nurse  children,  to  be  relieved 
by  their  proper  parish,  in  the  parish 
in  which  they  are  with  their  mother, 
188. 
Desertion  of  families.  The  statutes,  184. 
Form  of  order  to  levy,  187, 
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Relief—-  continued. 

Sum  must  be  limited,  195. 
R^iefi  and  ordering  of  the  poor,  1S7. 
Poor  to  be  maintained  ^here  they 

reside,  whilst  in  the  parish,  16. 
Battard  nurte-chiidrenf  where  to  be 

maintained,  198. 
Statutet^  128. 
Churchwardens  to  set  poor  persons 

to  work,  ib. 
Justice's  power  therein,  t'A. 
Parishes  may  provide  land  for  their 

employment,  ib. 
Or  let  portions  of  land  to  them,  ib. 
Entry  of  relief,  in  parish  books,  1S9. 
Power  of  a  justice  to  order  relief,  ib. 
Entry  of  person  relieved  in  parish 

books,  under  such  order,  ib. 
Penalty  on  officer  relieving  without 

such  entry,  ib. 
Order  for  relief,  how  to  be  made 

under  59  G.  5.  c.  19.,  where  no 

select  vestry,  ib. 
Provision  of  8  &  9  H^.  relating  to 

badges,  repealed,  130. 
Order,     What  shall  be  its  form,  130. 
Money  «)rdered  to  be  paid  weekly, 

due  at  the  beginning  of  the  week, 

Surgeons  bills  cannot  be  ordered  by 
sessions  or  justices  to  be  paid,  ib. 

Overseers  empowered,  in  certain 
cases,  to  give  relief  by  way  of  loan, 
131. 

Pensions  for  service  in  navy,  army, 
&c.  assignable  in  certfun  cases,  for 
indemnity  of  parishes,  ib, 

Torm  of  assignment,  139. 

Pension  assigned  to  be  paid  to  church- 
wardens, &c.,  ib. 

Assignment  void  by  death  of  pensioner 
before  day  of  payment,  133. 

Justice's  power  to  order  payment  of 
pensions,  &c.  of  persons  leaving 
families  chargeable,  ib. 

Form  of  justice's  order,  ib.  {n.y 

How  churchwardens  to  apply  pen- 
sions, 154. 

Justices  empowered  to  order  pay- 
ment of  seamen's  wages,  in  certain 
cases,  t^. 

Form  of  justice^s  order,  ib,  (n.) 

Proceeding  on  refusal  of  owner  or 
agent  to  make  payment,  135. 

Power  of  overseers  to  use  a  trade  for 
the  relief  of  the  poor,  ib, 
Poor'bouseSf  bttUdingf&c    When  they 
may  be  built  by  cburhwafdens  and 
overseers,  135. 

When  they  may  be  purchased  or 
hired  by  them,  136. 

Where  two  parishes  mav  purchase  or 
hire  such,  ib. 


Relief — continued. 

Of  parish  contracting  with  any  per- 
son for  lodging,  &c.  poor  persons 
therein,  ib. 
Poor  persons  refusing   to  be  there 

lodged,  &c.,  ib. 
Poor  persons  refusing  to  be  lodged, 
•&c.  in  poor-houses  purchased,  &c. 
by  two  parishes,  ib. 

Where  one  parish  contracts  with  an- 
other pansh  for  lodging,  Src,  the 
poor,  &c.,  ib. 

Poor  persons  refusing  to  be  lodged, 
&c.,  ib. 

No  contract  to  be  valid  unless  the 
contractor  shall  reside  in  the  parish 
in  which  the  poor  shall  be  main- 
tained, 137. 

Removal  of  contractor  not  to  vacate 
the  security,  138. 

Contractors  to  be  subject  to  the 
jurisdiction  of  the  justices,  as  over- 
seers of  the  poor,  ib. 

Notice  of  contracts  for  suppljring 
workhouses  to  be  given,  ib. 

Majority  of  overseers  and  churd>- 
wardens  making  such  contrsct,  will 
bind  the  rest,  139. 

If  paupers  refuse  to  go  into  work- 
house, weekly  allowance  may  be 
refused,  ib. 

An  appeal  does  not  lie  to  quaiter 
sessions  against  an  order  for  relief, 
142. 

Power  to  build  or  enlarge  work- 
houses, 143. 

If  insufficient,  they  may  be  sold,  aft. 

Where  no  poor-bouse,  &c.  can  be 
procured  in  the  parish,  adioinii^ 
parish  may  be  resorted  to,  dL 

Amount  of  rate  for  building,  or  por> 
chasing  land,  limited,  144. 

Further  sums  may  be  raised  by  loans, 
or  sale  of  annuities,  ib. 

Chargeable  on  future  rates,  tft. 

Limit  of  such  charge,  145. 

Overseers  may  take  and  sue  as  bodies 
corporate,  lift. 

Certain  persons  empowered  to  con- 
vey, fft. 

Provisions  for  relieving  poor  out  of 
workhouses,  140.  147. 

Extended  by  SS  G.  3.  c.  157.,  lA. 

Justices,  &c.  may  visit  workhouses 
148. 

May,  on  application,  appoint  the 
keeper  or  the  workhou%e  to  be 
the  governor^  149. 

Form  of  appointment,  689. 

Penalty  on  embenling  gooda,  &c., 
H9. 

Confiniii^  the  poor  by  chaim  or 
manacles,  unlawful,  tft. 
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Rklibp  —  continued. 

Pit»perty  in  goodsy  Ac  provided  for 

tne  poor,  tested  in  oveneert,  )50. 
Penalty  on  buying  or  receiTinf  into 

pawn  any  property  provided  ror  the 

poor,  ib. 
Persons  absconding  with  woikhouse 


property,  151. 
[isbenavioi 


Misbehaviour  in  workhouses  punuh« 
able,  i&. 

Certain  enactments  in  local  poor  acts 
repealed,  158. 

Paupers  not  removeable  from  a  poor- 
house  purchased  under  9  0,l,c.7» 
by  joint  parishes  in  a  third  parish^ 

153. 
Advantages  of  workhouses,  tft. 
Spirituous  liquors  not  to  be  used 

therein,  154. 
Poor  deUon,  may  be  relieved  in  goal 

by  order  of  justices,  155. 
To  what  amount,  id. 
Power  of  justices  to  examine  as  to  the 

settlement  of  such  poor  debtors,  t6. 
What  order  of  removal  and  suspension 

thereof  shall  be  made  therein,  •&. 
Serving  copy  of  the  same,  ib. 
How  expences  of  such  relief  shall  be 

ordered  to  be  paid,  ib. 
Distress  in  case  of  non-payment,^  156. 
Appeal  against  the  oraer  of  justice 

tnerein,  ib. 
Appeal  against  the  order  of  removal. 

Where  the  poor  dd>tor  has  no  1^1 
settlement  in  England  or  Waie*^ 
the  expences  to  be  defrayed  from 
county  rate,  ib. 

Form  or  complaint  of  poor  person 
wanting  mamtenance,  157. 

Summons  of  overseer  thereon,  ib. 

Order  for  maintenance,  158. 

Contract  for  maintenance,  ib. 

Assent  of  justice  thereto,  159. 
Whether  penons  toaniing  reiief,  mtut  go 
into  the  poor'houte,  or  remain  unre* 
Revedf  139. 

Whether  if  asking  relief,  not  for  them- 
selves, but  their  diildren,  140. 

Justice's  power  to  allow  relief  out  of 
poor-house,  140. 

Though  the  poor  person  refuse  to  be 
lodged.  Sec  there,  147. 

His  power  to  order  relief  to  poor  per- 
sons at  their  homes,  ib. 

Must  assign  the  special  cause  thereof, 
ib. 

Limitation  as  to  time,  ib. 

Power  of  two  justices  to  enlai^  the 
time,  ib. 

Saving  as  to  houses  of  industry,  148. 
United  parish  poor^oute  contractors, 
where  they  shall  be  resident,  137. 
ReU^,    By  incorporated  parithei, 
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Relibv  —  continued. 

Restrictions   on   the    operation   of 

88G.3.  C.83.,  166. 

Nomination  to  the  justices  of  three 
persons  qualified  to  be  guardians 
and  governors,  ib. 
Fixing  salaries ;  procuring  consent  of 

two  justices,  167. 
Two  thirds  in  number  and  valne  of 
persons    attending    the    meetings 
sufficient,  ib. 
When  justices    may   appoint   four 

guarmns,  ib. 

Entering  into  agreement  to  unite,  ib. 

Other  parishes    uniting  with    such 

parish,  to  be  within   ten    miles 

thereof,  168. 

Relief  of  casual  poor  to  be  conjoint, 

ib,^ 
Public  meetings,  ib. 
Notice  of,  ib. 

Qualification  for  voting  thereatj  ib. 
Guardians  to  supersede  overseers,  ib 
And  churchwardens,  as  to  manage- 
ment of  the  poor,  ib. 
But   churchwardens   and   overseers 

shall  raise  the  rates,  ib. 
How  they  shall  be  applied,  ib. 
Visitor  to  examine  accounts,  ib. 
Power  of  the  guarcUans  to  make  an 

drder  on  the  churchwardens,  d^c.  to 

pay,  ib. 
Justices'  power  to  distrain,  in  case  of 

default  of  payment,  ib. 
What  notices  to  be  served  on  the 

euardians,  ib. 
Of  orders  of  removal,  ib. 
Valid  if  served  on  churchwarden  or 

overseer,  169. 
Their  duty  thereupon,  ib, 
Settiements  not  aflfected  bylnrth  in 

such  poor-house,  t^. 
Poor,  not  to  be  farmed  out,  l78. 
How  persons  shall  be  admitted  into 

the  poor-houses,  171. 
And  who,  1 79.  "^ 

What  children  shall  be  admitted,  ib. 
How  th^  shall  be  treated^  ib. 
When  the^  shall  be  pomitted  to 

depart,  tb. 
Not   to   be   separated    from    their 

parents,  ib. 
Idle  and  disorderly  persons  to  be  pro- 
secuted bv  the  guardians,  ib. 
Penalty  in  aefiiult  of  prosecution^  ib. 
How  guanfian    shall   employ  poor 

persons  able  and  willing  to  work, 

U, 
Punishment  on  such  person  running 

away,  ib. 
Agreement  to  be  made  by  guardians 

and  visitors^  for  diet,  &c«  of  the 

poor,  173. 
Justices'  power  to  order  reliefi  175. 
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Relief  — continued/  I  Relief— continued. 

Penalty  on  guardian's  disobedience  of  How  tbe  parish  officer  shall  in  such 


such  order,  173. 
Justices'  power  to  order  the  guardian 
to  procure  employment  and  main- 
tenance, ib.  ^ 
Justices'  power,  in  other  matters,  to  I 

commit,  ib. 
How  application  shall  be  made,  where 

there  is  a  visitor,  ib. 
Cases  in  which  relief  by  incorporated 
parishes  may  be  ordered  without 
previous  application  to  the  visitor, 
174. 
Clothing^  shall  be   provided  by  the 

guardian,  175. 
Penalty  on  guardian  in  de&ult  thereof, 

ib. 
How  often  guardians  shall  meet,  ib. 
What  shall  be  done  at  meetings,  ib. 
Churchwardens  and  overseers  to  at- 
tend, ib, 
VitHor,    How  to  be  appointed,  169. 
When  guardians  shall  act  as  visitors, 

ib. 
Visitor,  when  he  may  have  a  deputy, 

ib. 
His  powers,  ib.    His  privileges,  ib. 
In  case  of  a  nngle  parish,  how  ap- 
pointed, ib. 
Treaturer  of  united  parishes,  how  ap- 
pointed, 169. 
He  shall  give  security,  ib. 
His  duties,  ib. 
His  accounts,  ib. 
His  allowance,  t^. 
Treoiurer  of  parish  poor-bouse,  169. 

His  salary,  17a 
Governor.    How  appointed,  ib. 
When  the  said  omces  shsdl  expire,  ib. 
How  vacancies  shall  be  filled  up,  ib. 
Providing  Poor-houses,  ib. 
Where  thev  shall  be  situate,  ib. 
Selling  such  houses,  ib. 
Removing  tenants  of  houses  provided 

at  the  expence  of  the  parish,  ib. 
For  how  long  such  houses  shall  be 

hired  or  rented,  ib. 
Purchasing  lands  to  build  upon,  i^. 
Inclosing  firom  commons  for  same 

purpose,  ib. 
Borrowing  money,  for  building,  171. 
Of  the  assessments  to  raise  the  same, 

ib. 
Justices  to  hold  special  session^  176. 
Poor  person  in  poor-house,  embez- 
zling goods  there^  ib. 
Penalty,  ib. 
Visitor,  euardian,  and  governor^  not 

to  tnide  with  the  house,  ib. 
Casual  poor,  how  to  be  provided  for 

by  the  guardian,  176. 
Justices*  order  for  removal  in  such 
case,  i&. 


case  be  paid  his  expences,  176. 

MHiat  shall  be  done  in  case  of  death 
of  such  person,  ib. 

Penalty  on  guardians  entidng  poor 
children,  pregnant  women,  and  sick 
persons  from  one  parish  to  an- 
odier,  177. 

How  penalties  under  22  G.  3.  c.  85. 
are  to  be  recovered,  ib. 

Of  the  rules,  &c  in  poor-houses^  ti. 

Appeal,  ib. 
AueumenUf  how  to  be  made,  (36  G.  ^ 
c.  10.)  177. 

How  recovered,  178. 

Their  amount,  ib. 

The  52  G.  5.  c.  73.,  ib. 

In  what  cases  the  rules  of  22  G.  5. 
c.  83.  may  be  observed  in  other 
poor-houses,  having  no  master  or 
mistress,  i6. 

Penalty  for  breach  of  rules  under 
50(y.3.  C.50,— 179. 
Form  of  the  oath^  for  maintenance,  157. 

Warrant  of  summons,  ib. 

Order  for  maintenance,  158. 

Contract  for  muntenance,  i6. 

The  order  must  state  that  the  person 
relieved  is  poor  and  impotent,  1 22. 

Cannot  extend  to  pay  a  surgeon's 
bill,  130. 

But  overseers  are  indictable  ibr  ne- 
glecting to  supply  medical  assist- 
ance, 131.  (n.) 

Money  ordered  to  be  paid  wedJy  is 
due  at  the  beginning  of  the  week, 

130. 

Appeal.    No    iqipeal    lies  against   an 

order  for  maintenance,  142. 
See  also  Workkoute. 
Certificate  persons,   asking   reGef,  re- 
moveable,  585. 
Relief  hy  constables,  how  rep^d,  3S. 
Relief  {Settlement  by).    Merely  recdviofr 
relief  whilst  in  the  parish,  no  proof  of 
settlement,  595. 
Though  it  be  many  dmes,  594. 
But  contra  if  while  resident  in  amoAa 

parish,  594. 
Such  proof  countervails   proof  of 

settlement  bv  birth,  595. 
Relief  during  forty  years,  ib. 
Relief,  when  receivea  bv  one  temfing 
upon  his  own  estate,  does  not  render 
him  removeaUe,  534. 
Removal,  unappealed  against  (Ssttuk- 

MENT  BT).      666. 

Removal.    Statutes,  597.  e<  iw. 

Who  may  be  removed.  Chatgeaole  means 

actually  chaigeable^  according  to 

the  provisions  of  the  act,  009* 

Persons  to  be  removeidiie  must  have 

come  animo  moramUot  wtaitemdifil  8. 
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Removal  —  continued. 

A  man  cannot  be  removed  from  his 
own  estate,  though  he  be  actually 
chargeable,  594. 
Removal  qf  the  wife. 

Cannot  be  removed  from  her  hus- 
band, 601. 

But  the  fact  must  appear  to  be  so,  it 
will  not  be  presumed,  ib. 

If  he  have  no  settlement,  and  he 
consent,  she  may  be  removed  from 
him»  604. 

She  may  be  removed  (u  wife^  eo  no- 
mine, 601. 

Order  adjudging  the  lawful  settle- 
ment of  her  and  her  children,  good, 

601.  60S. 

She  cannot  be  removed  from  her 
husband,  though  she  be  chargeable, 
and  he  a  forei^er,  602. 

Removal  of  a  wife,  eo  nomine,  to  C. 
and  unappealed  against,  it  will  be 
presumed  to  he  his  settlement,  603. 

Removal  of  a  wife  to  A.,  and  quashed, 
the  husband  cannot  afterwards  be 
removed  with  her  to  A.  603. 

Wife,  pr^nant  of  a  bastard,  remove- 
able  in  her  husband's  absence,  as 
an  unmarried  woman,  604. 

But  not  if  she  is  a  person  of  sub- 
stance, and  not  likely  to  bring  a 
burthen  upon  the  parish,  605. 6 10. 

Must  be  a  positive  adjudication  of 
chargeability,  not  inference  only, 
609. 
Removal  of  married  woman  pregnant  of 
a  bayard,  604. 

Meaning  of  the  words  may  and  shall, 
in  35  G,  3.,  605.  606. 
Removal  of  Widow,  on  appeal  against, 
enough  to  prove  her  maiden  set- 
tlement, 240. 
Removal  of  children,  %  1 9.  And  see  Nurse 

children,  nurture. 
Removal  of  servants.    Cannot  be  re- 
moved from  their  service,  606. 

Though  pregnant  with  a  bastard 
child,  ib. 

Master's  right  to  discharge  a  servant 
pregnant,  607. 

A  single  wom^n  in  the  service  of 
another,  being  with  child,  no  proof 
of  chargeability,  609. 

Servant,  when  pregnant  of  a  bastard, 
may  be  removed,  if  first  discharged 
from  service,  607. 

But  not,  if  neither  he  nor  she  consent, 

608. 

Qu,  if  it  appear  she  is  actually  charge- 
able, 609.  610. 

Masters*  Of  removing  from  the  master, 
606. 

Removal    undar    35  G.  J.  c.  ioi.  §  6. 


Remo  val  —  continued. 

Must  be  an  adjudication  of  charge- 
ability,  609.     • 
Not  necessarily  chargeable  because 

pr^nant  of  a  bastard,  609. 
But  chargeability  in  such  cases  should 

be  distinctly  adjudged,  610. 
'  By  being  pregnant  is  deemed  to 
have  b^ome  chargeable,'  a  good 
adjudication,  ib. 
Removal  of  certificated  persons,  under  the 
35  G.  3.  c.  101.     611. 
An  unmarried  woman  pregnant,  re- 
siding under  a  certificate,  is  re- 
mo veable,  611. 
Removal  of  certificated  persons,    tStap 

tutes,  650. 
Form  of  the  order,  650. 
None  of  a  certificated  family  can  be  re- 
moved, but  those  who  ask  relief,  585. 
Where  a  son  and  grandson  are  relieved, 
the  grandfather  must  ask  relief  before 
he  can  be  removed  as  chargeable,  585. 
Removal  of  servants,  606.  612. 
Removal  of  bastards,  208.  209. 
Removed  of  casual  poor,  not  removeable, 

612. 
Removal  of  soldiers^  613. 
Removal  of  vagrants,  expences  of,   how 

repaid  to  constables,  35. 
Removal  of  poor  persons,  597.  599.  600. 
Removal,  order  of.   Forms,  615.^5. 

644.  645.  650. 
Direction,    Who  are  to  execute,  616. 
Paupers  may  be  conveyed  by  other 

persons  than  overseers,  617. 
whence  removals  may  be,  616. 
Whither,  617. 

To  places  having  no  overseers,  ib. 
To  a  parish  having  several  townships^ 

618. 
To  a  township,  ih. 
To  a  village,  part  of  a  parish,  619. 
To  a  parish  by  an  imperfect  descrip- 
tion, 619. 
Complaint,    There  must  be  a  complaint, 

619. 
By  churchwardens  or  overseers,  ib» 
May  be  to  one  justice,  620. 
Who  may,  in  certain  cases,  examine 

and  report  to  petty  sessions,  636. 

6.54. 
The  justices.    Two  must  adjudge  and 

remove,  620. 
Their  authority  must  appear,  ib. 
And  their  jurisdiction,  620-— 623. 
Those  who  examine  must  sign,  620. 
And  do  it  in  presence  of  each  other,  i6. 
But  if  not,  it  is  only  voidable,  it. 
Must  be  stated  to  be  for,  not  di  the 

county,  620.    . 
Equivocal  statement  of  jurisdiction^td. 
Division,  62  L 
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RsMovAft  —  continued. 
County,  681. 
Quorum,  622, 
Seuioru,    Their  power  to  examine  into 
jurisdiction  of  the  justice,  629. 
Statute  as  to  borough  sessions,  685. 

696. 

County.    The  proper  county  must  ap- 
pear, 625. 
But  may  appear  by  reference  to  the 
mai^n,  623.  624. 
Deicriphon  of  the  paupers.    Must  be 
named  if  known,  624. 
If  unknown,  how,  ib. 
No  more  roust  be  remoyed  than  are 
complained  of,  ib. 

*  Famly!  too  genera],  ih. 

Names  and  ages  of  children  to  be 
stated,  62S, 

Must  be  stated  to  have  come  into  the 
parish,  U>, 

And  not  gained  a  settlement,  ib. 
'  Chargeabie.    Must  shew  their  charge* 
ability,  62S' 

To  the  removing  parish,  626. 
Exammation^  must  be  stated  to  be  on 
oath,  627. 

Forms*  ib. 

Before  two  justices,  628. 

And  in  the  presence  of  each  other,  ii. 

[Except  in  cases  of  infirmity^  pri- 
soners, &c.  654.  656.1 

Want  of  this  only  makes  an  order 
voidable,  638. 

And  ezaminadon  must  be  taken  by 
those  who  remove,  ib. 
Evidence  thereon.   Depositions,  not  ad- 
missible as  examinations  for  thb 
purpose,  629.  etieq. 

Though  the  pauper  be  dead,  650. 
Soldiers*  examination.  Their  original  ex- 
.    ■  amination  evidence,  652. 

Receivable  though  he  be  dead,  or 
abroad  when  the  appeal  u  tried, 
655. 

Must  be  authenticated  before  it  can 
be  evidence,  t^. 
Pauperis  examination.  He  must  be  sum- 
moned and  heard,  tf  possible^  655. 

Not  absolutely  necessary,  654. 

Statutes  where  he  is  ill,&c,  656. 

Or  a  prisoner,  654. 

Pauper  refusing  to  be  examined,  654. 
Adfudication.    Must  be  positive,  655. 

As  to  widow's  settlement,  t6. 

*  Place  *  not  a  word  equivalent  to 

settlement,  ib, 

Chargeability.    See  ante. 

Need  not  be  of  children's  own  settle- 
ment, if  they  be  under  seven,  208. 

209. 
Order  of  suspensioti.  Form  of,  645.  644. 


RMpvAL  <—  continued. 

Statutes,  656.  642.  645. 
Indorsement  of  warrant  of  cfistress  for 

costs  of  cure  and  maintenance,  658. 
Appeal  against  charges  of  voMpeoaao^ 

at  what  time,  657. 
Where  the  party  b  dead,  640. 
Suspension  of  an  order  made  in  the 

pauper's  absence,  be  being  ill,  641. 
During  sickness,  separation  ^a  fimnly 

by  order  of  removal,  645. 
Taking  off  an  order  of  lu^senaon, 

644. 

Removal,  order  of,  appeal  aoaimst. 
Statutes,  652. 
What  justices  may  vote  upon  appeal, 

ib. 
Appeal  may  be  adjourned,  658. 
Who  nu^  oppeaL     The  pauper  may, 

652 
'7b  whai  place  U  may  be^  655.  696. 
And  to  what  sessions^  ib. 
When  parties  shall  be  said  to  be 

aggrieved,  655.  654. 
What  are  the  next  sessions,  6SS. 
The  next  possible  sessions,  t&. 
Though  there  be  only  two  days  be- 
tween the  removaf  and  the  next 

sessions,  ib. 
The  next  practicable  sessions,  657. 
Appeal,  adjournment  of.    The  sessions 

may  adjourn  the  appeal,  658. 
But    there   must   be  a  contiauamee 

entered,  ib. 
And  the.  original  sessions  most  be 

stated,  t&. 
So,  if  the  sessions  be  adjounied  from 

place  to  place,  659. 
Notice  of  OppeaL  Farm,  662. 
Statutes,  659. 
Sessions  must  enter  die  appeal,  tboiig^ 

there  be  no  notice  of  appeil,  660. 
Although  there  have  been  time  sni^ 

ficient  for  notice,  661. 
Must  enter  and  adjourn  it,  where  no 

notice  has  been  given,  i. 
And  the  sessions  may  judge  of  rea- 
sonableness of  notice,  661. 
ffow  far  ii  isJSnal.    Order  unappealed 

agaiyst  is  final,  665. 
Unless   a  subsequent  aetdcmeot  b 

shown,  ib. 
Or  unless  the  original  removal  were 

to  a  place  not  maintainiiig  its  own 

poor,  664. 
Or   the  removing  justices   wanted 

jurisdiction,  ib. 
And  the  jremovms  party  may  nve  op 

the  order  and  have  another  to 

to  another  place,  664. 665. 
But  the  order  must  be  valid  in  itadf, 

664. 
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Rbmoval— contintted.  | 

OfwhaiJuciiUiscimeitishe,  ^^kenunap' 

pealed  agamit^  67a 

Ronoval  of  two  as  man  and  wife,  is 

condusive  upon  the  perish  removed 

tOy  as  to  that  fact,  ir  no  appeal  be, 

666--670. 

And  the  parish  removed  to  cannot 

afterwards   aver  the  bastardy  of 

after-bom  children,  666. 
So  of  all  derivative  settlements,  ib. 
And  this  where  the  second  appeal  is, 

between  the   originallv  receiving 

parish  and  a  third  parisn»  669. 670. 
Or  where  it  u  between  two  new 

parishes,  ib. 
But  the  oitler  is  only  conclusive  as  to 

those  named  in  it,  667. 
So  where  one  is  removed  as  *  widow,' 

and  no  appeal,  it  is  conclusive  that 

the  parisn  to  which  she  is  removed 

was  ner  husband's  settlement,  667. 
And  so  though  the  removal  be  of  a 

person  bv  a  wron^  addition,  668. 
Confirmed  order  whom  U  binds*   It  binds 

all  persons,  670. 
Order  quashed.  Only  lunding  as  between 

the  parties  to  ttie  app^,  671. 
And  upon  a  second  removal  between 

the  same  parishes,  there  must  ap- 
pear a  new  settlement,  ib. 
But  special  matter  may  be  shown  in 

avoidance  of  the  reversal  of  the 

first  order,  ib. 
Record^  of  an  order  of  removal  executed, 

645. 
RHwrving,  Returning  after  removal,  647. 
Of  the  commitment  thereon,   648. 

695. 
For  what  purpose  one  may  l^^ally  so 

return,  649. 
Quashmg/irjbrm.    Statutes,  675. 
Quashing  for  form  is  not  condunve 

upon  the  parishes,  ib. 
The  jurisdiction  of  the  justices  is 

matter  of  substance  and  not  of 

form,  674.  675. 
Power  of  the  eestumt.    Of  the  judgment 

of  Uie  sessions,  675. 
They  can  make  no  ori^nal  order  of 

removal,  ib. 
And  they  must  either  quash  or  affirm. 

They  may  alter  thdr  order  during  the 
same  sessions,  676,  677. 

They  must  come  to  a  decision,  and 
should  adjourn  if  they  are  equally 
divided,  676. 

Judgment  entered  by  mistake^  man- 
damus to  rehear  refused,  ib. 

They  may  confirm  the  order  of  the 
same  sessions,  677.    - 


Removal — condnued. 

But  cannot  quash  that  of  a  prececBng, 

677. 
Special  case.  The  court  of  Kins^s  Bench 

will  not  hear  the  merOs  of  a  cause, 

where  the  sessions  have  stated  no 

case,  677. 
Rules  rdating  thereto,  ib. 
Sessions  are  not  compellable  to  state 

a  spedal  case,  678. 
Ought  to  be  settled  sedenie  curia^  68 1. 
Insuffident  statement,  679. 
Costs  and  numttenanee.    Statutes,  68 1 . 
Sessions  to  judge  upon  an  appal 

whether  costs  shall  be  determined. 

ib. 
Cannot  give  costs  on  an  adjournment, 

68S. 

Reimbursement  of  maintenance,  ib. 
Rent  t^rge,  no  settlement  by  estate,  516. 
Renting  a  tenement,  settlement  by,  445 — 

497. 
Renif  payment  of,  how  &r  a  criterion  of 

value,  97. 

Where  none  is  paid  for  a  tenement,  482, 
Repidation^  when  evidence  of  marriage, 

857. 
Resiobncb,  by  an  apprentice,  401—411. 
Residence  to  gain  a  settlement  by  estate, 

599.«-542. 
Residence  to  gain  a  settlement  by  hiring 

and  service,  558 — 571. 
Rendence,  as  it  afiects  settleipent  by  rent- 

iujg  a  tenement,  489—494. 
Rendents^  casual,  not  rateable,  41 . 
Returning  after  removal,  647—650.  695. 
Romish  priest^  marriage  of  a  protestant  by, 

S51. 


S. 


SaUam,  are  not  rateable,  57. 
Pliying  rate  upon,  gains  a  settlement 
though  refunded,  5SS. 

Saleable  underwoods,  what,  68. 

Si^oolmaster,gfamng  a  settlement,  547. 
When  rateable,  if  he  be  appointed  by  a 
charitable  trust,  44. 

Scotland,  marriage  of  minors  in,  249,  850. 

Seamen^s  Waaes,  may  be  recdved  by  over- 
seer for  indemnity  of  parishes,  134, 135. 

Separation,  when  it  amounts  to  emanci- 
pation, see  Emancipation. 

Separation,  of  towns  corporate  from  pa- 
rishes' and  districts  appointments  of 
overseers  lawful,  16, 17. 

Servant,  •  falling  side  cannot  be  dischaiged 
859, 
Cannot  be  removed  with  his  master,  618 

Servantjs,  occupation  l^,  461. 468. 
Service,  must  be  witoin  the  compass  of 
a  year,  359. 
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Servants  —continued. 
Service  for  fifty- two  weeks  not  a  year, 
279. 
Servants  to  hospitals,  when  rateable,  49. 
Cannot  be  removed  frora  their  roasters 
excepting  on  complaint  of  the  master, 

606. 

Nor  even  if  pregnant  with  a  bastard,  608. 
Whether  they  may  be  dischai^ed  thdr 

service  if  pregnant  with  a  bastard,  607. 
SeuiotUt  disobedience  to  an  order  of,  is 

indictable,  123. 
Their  powers  as  to  C08T8,  aeeOveneer, 

Rate,  Removal 
Cannot  appoint  overseers,  l?. 
They  have  no  power  to  make  a  rate,  98. 
Their  power  upon  appeal  against  a  rate, 

101—108. 

To  tax  in  aid,  117. 

Cannot  make  an  original  order  of  relief, 

140. 
Cannot  order  overseers  to  pay  a  S!ir- 

geon's  bill,  130. 
Their  power  on  appeal  as  to  orders  of 

removal,  see  Removal, 
What  justices  may  vote  upon  appeals, 

197.  652. 

SsTTLBiiEiiT,  who  may  acquire,  see  ^e 
ieverai  tiUei» 
Age  of  acquiring  a  settlement,  212. 

SSTTLBMBNT,  Origin  O^  197. 

Who  may  gain.    Foreigners,  i6. 

Scotcqmen  and  Irishmen,  198. 

Infants,  i6. 

Provisions  in  local  acts,  as  to  gaining 
settlements^  repealed,  199. 
Who  wiay  not.    Married  women»  198. 

Infants  under  seven,  ib. 

Persons  attaint,  199. 

Deserters,  t6. 

Soldiers,  ib. 

Which  shall  be  preferred  in  order,  the 
paternal  or  maternal  settlement, 

217. 
Of  the  father,  when  it  shall  be  the 

child's.    See  Pabbntagb,  {Settle' 

ment  by,) 
Of  the  mother,  when  it  shall  be  the 

child's,  see  ibid. 
Settlemeni  by  apprenticeship,  see  Ap- 

PBENTICB8H1P  (Setttement  by). 
Settlement  by  birth,  see  Bibth  (Settle* 

ment  by). 
Certificate,  see  Cbrtificatb. 
Estate,  see  Estate  (iSl^ibiirfii  ^^> 
Hiring  and  service,  see  Hiring  and 

Sbryicb  {Settlement  bv). 
Office,  see  Office  {Settlement  by). 
Parentage,  see  Parbntaob  {Settle* 

mentiy). 
Payment  of  rates,  see  Rates^  pay* 

ment  of,  {Settlement  dy). 
Relief,  see  RsLusr  {Settlement  by). 


Settlement — continued. 

Removal    unaroealed   against,    see 

Order  of  Removal  unappealed 

against,  {Settlement  by), 

Rentinj^  a  tenement,  see  Tenement, 

renting,  {Settlement  by), 

'  Settlement^  and  '  Place^   not  eqiuvalent 

in  an  adjudication,  635. 
&X/OK,  gaimng  a  settlement,  544.  ' 
iSfttpf,  serving  on  board  by  apprentice, 
405.  et  eeq. 

Rateable  at  their  home,  88. 
What  is  their  home,  ib. 
Signature  of  certificates,  564-^567. 

Of  justices  to  parish  indentures,  583. 
Single  womenf  pregnant  of  bastards,  607 — 

612. 
Slate  works,  when  rateable^  68. 
Socage^  guardian  in,  gaining  a  settlcoient 

by  estate,  507. 
Sole  next  of  kin,  gaimag  a  settlement  by 

estate,  499 — 503. 
Soldiere,  barracks  inhabited  by,  when  rate> 
able,  46. 

When  removeable,  613. 
Their  examinations  aa  to  settlements, 

631. 
Whether  they  can  gain  a  settlement, 

199. 
In  barracks  occupying  also  a  tenement 

gfuns  a  settlement,  488. 
Inusting  as,  when  it  it  enoandpation, 
9S3. 
Son-in-law^  not  to  maintain  hit  wife's  mo- 
ther, lEl.  lES. 
Special  case,  677. 

j^rii^f  of  water f  how  far  rateable^  73. 
tables  rented  by  order  of  the  crown  for 

the  public  benefit  not  rateable,  45. 
Stmnpi  upon  Indentures^  375--^77. 
Stools,  when  and  what  rateable,  54. 
On  a  tenement,  does  not  stfld  to  its 
value  for  the  purpose  of  a  settleaseat, 

466. 
Subtcrilmig  witnetsee,  444. 

Their  cmiw  confession,  ib, 
Subttantiai,  the  only  proper  dcMription  of 
householders  appwated  overseer^  8. 
so,  SI. 

Is  a  relative  term,  9. 
Summons,  must  issue  before  wairant  of 

distress  for  nonpatent  of  rates^.l  lo. 
Sunday,  not  a  proper  day  for  appointiii^ 

oveneers,  1 1     Ses  also  658. 
Surgeon's  lull  not  to  be  included  in  aa 

order  for  relief,  130. 
Suspended  Settlement,  S38. 
Stispension  of  orders  of  removal,  6S6— 644. 


T. 

Tajees  public,  Settlepnent  by 
Sec  Rates  {payment  of.) 

XX 


payment  o£l 
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7\tjees,  payment  of,  by  the  landlord,  does  i 
.  not  affbct  a  scttlemeot  by  renting  a  te- 
nement, 471. 
Taring  in  aid,  1 16. 
Terund  at  vMl^  gaining  a  settlement  by 

estate,  499. 
Tcnemeniiy  when  rateable,  see  Rale. 
Tenement,  Settlement  by  renting* 
The  statutes j  445. 
Incorporeal  hereditaments  within  the 

statute,  447. 
Renting  a  warren,  ib. 
Fishery,  where  the  soil  passes  with  it,  U>, 
Liberty  (by  order  of  a  corporation)  to 
take  sand  and  gravel  from  a  river, 
h  eld  a  tenement,  448. 
Catt  legate,  [pamng  6y  lease  and  release,) 

ib. 
Common  in  gross,  449. 
Market  toils,  ib. 
Water-mill,  450. 
Wind-mill,  ib. 
,  By  Stat.  59  (?.  s.  c.  50.  Settlement  shall 

not  be  acquired  by  renting  any  tene- 
ment except  a  house  or  land  in  the 

parish  bond  fide  hired  at  and  for  10/. 

a  year,  446. 
Pn^  of  land.    What  is  the  question 
in  such  cases,  455. 

Pasture  of  land,  450. 

Granting  all  the  profits,  is  granting 
the  land,  U>. 

Haygrass,  and  aftermath,  i^. 

Fogg  or  aftergrass,  451. 

Crop  of  oats  bought  at  an  auction,  ib. 

Renting  a  dairy,  45S. 

Cows  to  feed  in  particular  grounds, 
ib. 

Rentu^  cows,  to  be  fed  exclusively 
in  certain  lands,  454. 

Contract  to  receive  profits  out  of 
land,  455. 

Renting  the  feeding  of  cows,  a  tene- 
ment, ib. 

Not  having  exclusive  right  to  pastur- 
age of  particular  grounds,  456* 

Value  of  the  lands,  455. 

Of  the  cows,  456. 

Contract  to  feed  cows,  ib. 

Where  the  cows  are  not  the  pauperis 
own,  but  the  contract  is  tor  their 
milk  and  that  thev  shall  be  fed  on 
certain  grounds,  ii. 

Contracting  for  the  milkuig  of  a  cow 
for  the  season,  pasture  fed,  458. 

Agjstmept  of  three  cows  for  two  or 
three  months,  463. 

Person  hired  as  bailiff  to  have  the 
feeding  of  two  cows,  459. 

Waiter  at  an  hotel,  holding  the  tap, 
and  having  the  exclusive  use  of  a 
cellar,  461, 
Occupation  of  premises,  by  servant  for 


Tenement  —  continued. 

the  better  performance  of  his  ser- 
vice, and  not  in  the  character  of 
tenant,  461. 

Licence  to  use  machinery,  464. 

Renting  pointing  places  in  a  mill,  ib. 

Or  standing  place  in  a  room,  465. 
Valwf. 

The  value  and  not  the  actual  rent  b 
materia],  465. 

Payment  of  rent,  466. 

Rent  in  contemplation  of  improve- 
ments never  made,  ib. 

Difference  between  rent  paid,  and  the 
real  value,  ib. 

Stock  on  a  tenement,  t^. 

Land  ready  sown  for  a  crop,  «&. 

Renting  land  improved  by  being  pre- 
viouuy  dug,  467. 

Agreeing  to  take  land  ready  ploughed 
and  manured  for  potatoes,  and  en- 
tering on  it  before  the  ploughing 
and  manuring  finished,  468. 

Evidence  of  vuue  beyond  the  rent 
admissible,  469. 

Furniture  taken  with  a  tenement, 
470. 

Chattel  placed  on  a  tenement,  gives 
no  settlement  unless  so  connected 
with  the  soil  as  to  be  a  tenement,  sb. 

Lessee  underletting,  479, 480. 

I^andlord  paying  the  taxes,  471. 

Annual  value  and  weekly  value,  their 
difference,  470. 
Eniutt^  of  the  tenement.  The  tenement 

may  be  composed  of  several  tene- 
ments, 47ii. 

One  tenement  in  different  parishes,  ib. 

Different  tenements  in  different  pa- 
rishes, 473. 

Living  upon  a  tenement,  part  thereo« 
given  out  of  charity,  474. 

Occupation  as  tenant  in  one  parish 
coupled  with  an  interest  as  land- 
lord in  another,  476. 

Occupation    as   tenant   cannot   be 
coupled  with  occupatioa  as  land- 
lord,  477. 
Of  the  occupation.    Two  occupying  one 
tenement,  477. 

Becoming  tenants  at  several  periods, 

478.  .  » 

Letting  a  part  to  under-tenants,  480. 
Charitable  occupancv,  474. 
Occupying  without  leave,  48J. 
Of  the  penmu  credited.    Their  Misty 
is  not  material,  481. 
Rent  need  not  be  paid  by  the  pai^r, 

488. 

Question  is^  whether  in  fact  he  came 

to  settle,  ib. 
Surety  for  the  rent,  ib. 
Tenement,  taken  1^  the  wife  of  a  de- 
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Tbwbmxnt  —  coniinued. 

serter,  who  remwos  concealed  in 
it  for  seven  weeks,  489. 

Express  contract  not  necessary ;  suf^ 
ncicnt,  if  residence  with  landlord*s 
permission,  484. 

Toll-keeper  may  gain  settlement  by 
renting  a  tenement  in  the  parish,  ii. 

Construction  of  the  general  turnpike 
act,  as  restraining  toll-gate  keepers 
from  gaining  settlements,  485. 

Renting  the  tolls  of  a  bridge  vested 
by  act  of  parliament  in  a  company 
of  proprietors,  486. 

Toll  house  and  tolls  of  a  bridge  de- 
mised, but  not  and«  the  corpor- 
ation seal,  487. 

A  foreigner  may  gain  settlement  by 
renting  a  tenement,  488. 

Or  a  soldier,  while  his  regiment  lay 
in  barracks,  i^. 
Rendence.    What  reddence  is  neces- 
sary, 489. 

Forcible  amotion  within  forty  days,  t6. 

Arrest  of  the  tenant,  the  residence  of 
his  family  continuing,  490. 

Residence  by  a  wife,  added  to  a  re- 
sidence by  her  as  widow,  491. 

Arrest  of  the  tenant,  and  imprison- 
ment in  the  parish  where  the  tene- 
ment is,  491. 

Must  be  in  the  parish  where  a  part 
at  least  lies,  49^. 

Tenement  in  two  parishes,  part  being 
rent  free,  residence  on  that  part, 
499. 
SeUiemenit  when  determined  by  the  last 

night's  residence,  494. 
TSme.    Taking  a  tenement  for  less  than 
a  year,  495. 

Removal  during  the  existence  of  the 
contract,  ib. 
Fraud,  496. 

The  court  will  not  presume  fraud,  i6. 
TUi,  its  import  in  questions  of  settle- 
ment 995, 
Time  of  birth^  who  may  prove,  S41. 

Ofappointmentof  overseera^  how  far 
material,  U. 

For  which  a  tenement  must  be  taken 
for  the  purpose  of  a  settlement, 
495. 

For  which  an  apprentice  must  be 
bound,  58S. 
TUhei,  rateable,  58. 
Lessee  and  lessor  of,  when  rateable, 
•6. 
Tkie,  equitable,  sufficient  for  a  settle 

ment  by  estate,  505. 
Toii-kouse,  occupation  cf,  with  other 

property,  484. 
Talis,  how  ratealde,  90—95. 
In  what  place  rateable,  ib. 


7\}Ui  —  continued. 

Of  a  market,  renting,  gdning  a  set- 
tlement, 449. 
Per  Me  not  rateable,  51 . 
Are  a  tenement,  487. 
Lie  only  in  grant,  ib. 
Interest  in  them  cannot  pan  without 
a  deed,  487. 
TolUeeeper,  485.  486.  487. 
ToU-tiny  rateability  of,  6J. 
Tortious  estates,  gmning  a  settlement  by, 

515. 
Toumskips,      See    Overseers,    EjctroFfM' 
rockud  places.    What  is  a  town- 
ship, 6. 
WheUier  th^  must  be  within  a  parish 

to  have  overseers,  5. 
Where  there  is  a  constable  there  is  a 

township,  6. 
And  see  Oversbers  (Number), 
Trade,  stock   in,    when   rateable.     See 

Rate, 
Treaiurer,  in  cases  of  incorporate  poor- 
houses.    See  Relief, 
TVusl,  as  affecting  settlements  by  eatate. 

See  Estate. 
Trustees,  when  rateable,  48. 

Of  a  meeting-bouse,  when  rateable, 
47. 
Tyihsngman,  gaining  a  settlement,  &iS. 


V. 


Vagraney  of  the  mother,  as  it  aflects  a 
bastard's  settlement  by  birth,  fi09. 

As  it  eSects  a  legitimate  diild's,  81 1. 

Vagrancy  of  the  parent,  as  affecting  a 
settlement  by  parentage,  918. 
Vagrants,   expences  of,  repaid  to   con- 
stables, 35. 
Value  of  an  estate,  not  material  to  a  set- 
tlement, if  it  come  by  act  of  law,  497. 

By  purchaw,  5S1.  et  seq. 

Of  lands,  in  renting  a  pasturage,  455. 
456. 

Evidence  of,  to  be  received  in  settle- 
ment by  rentipg  a  tenement,  469. 

What  is  evidence  of.  See  TKnkicbnt 
(Settlement  by  rentmfi)^ 

Annual  and  weekly,  duference  between, 
470. 
VeHries  (Parish)  1 59. 

Three  -days  notice  of  bedding  to  be 
given,  16. 

Oiairman,  who  to  be,  and  how  ap- 
pointed, ib. 

His  power,  ib. 

Minutes  to  be  entered  and  ngned,  ii. 

Manner  of  voting  ib. 

How  far  inhabitants  coming  into  a 
parish  after  rate  made  are  intitled  to 
vote^  160. 
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Vestriei —continued 

Who  excluded  front  V68ttri68^  160^ 
Presenratioo  of  parish  books  and  papdn, 

ProTisions  of  8tat«  58  G,  5.  e.  69.  ex- 
tended to  townships,  &c.  161. 
Manner  of  giTing  notice  of  vestries  in 

spedai  cases,  uk 
58  G,  5.  c,  69.  not  to  alter  the  time  for 
holdiiuc  vestries  specially  directed,  ib. 
Nor  to  aroct  special  vestnes,  i6. 
By  59  0, 5.  c.  85.  persons  rated,  though 
not  resident,  may  vote  in  vestry  ac- 
cording to  value  rated,  15. 
Clerk  or  agent  of  corporation,  &c.  to 

vote  according  to  value  rated,  169. 
Non-payment  otrates  to  disqualify  from 
beine  present  or  voting,  to. 
Fesiriei  (Select)  under  stat.  59  G.  3.  c.  IS. 
Parishes  empiowered  to  establish  select 

vestries,  162. 
Constitution  of  them,  163. 
Members,  how  selected  and  appointed, 

ib. 
Vacancies,  how  supplied,  ib. 
Continuance  of  select  vestries,  ib. 
Renewal,  ib,  • 

Meetings  and  duties,  ib. 
Where  they  are  established,  how  the 

poor  to  be  relieved,  ib. 
Justices  when  to  order  relief,  164. 
Minutes,  how  to  be  kept,  and  to  whom 

reported,  ib. 
Notice  required  of  vestries  for  the  estab- 
lishment of  select  vestries,  &c.  t&. 
Provisions  applied  to  townships,  &c  ib. 
Limitation  or  act,  165. 
Form  of  appointment  of  select  vestry,  ib. 
Vicars^  rateable,  58. 

Ktfttor,  in  cases  of  incorporated  poor- 
houses,  169. 
Visitor,  Residence  by,  362. 
ViLL,  what  is,  6. 
Places  decayed,  ib. 
Having  constables,  ib, 
Vills,  by  reputation,  ib. 
Hamlets  intended  to  be  vills,  7. 
Cathedral  scite,  7. 

See  OVEBSBERS. 


U. 


Underwoods^  galeabie,  what  are  rateable, 

68. 
UntUtmped  agreement  not  evidence,  694. 


W. 


Wmier  at  hotel  hiring  the  tap,  &c.,461. 
Warden  of  a  borough  gaining  a  settlement, 
545. 

VOL.  IV, 


WawnuOi  for  distress  for  noB*pay<Bent  of 
rates,  lis. 

Warren^  a  tenement,  bv  wltich  a  settld- 
ment  may  be  gained,  447. 

K^dfertfforittf  rateable,  84 — ^88. 

Way-leavet^  whether  rateable,  71. 

Waier^nuU^  renting  mns  a  settlement,  450. 

WaUring-plaeeyTeskdtDic^Bt.  See  Hiring 
and  Service  {Settlement  bv\  i^S. 

Weekly  value,  and  annual,  difference  be- 
tween, 470. 

Weekly  waget,  hiring  at,  303 — ^507. 

Widow,  who  has  not  administered  assign- 
ing an  apprentice,  4S8. 

Widow,  removal  of  one  as  such,  unap- 
pealed  against,  how  far  and  of  what 
conclusive,  667. 

Widow.    Her  settlement,  adjudication  of, 
in  an  order  of  removal,  655. 
Widow's  settlement,  when  children  shall 

follow  it,  218.  S19. 
Removal  of,  enough  for  appellants  to 
prove  her  muden  settlement,  on  ap- 
peal, 239. 
Respondents  must  prove  her  marriage, 

240. 

Her  settlement  by  estate.  See  Estate. 
Widower,  settlement  by  hiring  and  service, 

262. 
Wtfe,  when  removeable  from  her  hus- 
band's estate,  533. 
When  removeable  from  her  husband, 

601—606. 

See  also  Removal,  as  to  how  she  shall 

be  removed,  &c. 
When  her  removal  as  such  is  conclusive 
of  her  marriage  and  her  settlement. 
See  Marriage  (Settlement  by). 
May  rebut  the  presumption  arising  from 

co-habitation  243. 
Cannot  be  examined  as  to  non-access 

of  her  husband,  244. 
Her  residence  as  such  upon  a  tenement, 
whether  it  may  be  joined  to  n^sub- 
sequent  residence  as  widow,  491. 
On  appeal  against  her  removal,  enough 
for  appellants  to  prove  her  birth  or 
maiden  settlement,  239. 
Wife,  second,  when  included  In  a  certi- 
ficate, 568. 
Will,  tenant  at,  gaining  settlement  by 

estate,  499. 
Whidnull,  renting,  ^ins  a  settlement,  450. 
WUnetses,  subscribing,  444. 
Witnettes,  upon  app^s  agunst  rates,  107. 

Inhabitants  notincompetent,  107. 193. 

683. 
Women,  may  be  overseen^  9.    (See  also 

Skufle^WomenJ) 
Worlibotue,  whetner  a  mother  asking  relief 
for  her  children,  be  compellable  to  go 
to  it,  140. 

Visitation  by  justices,  148. 
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Worhkouu  gcvenwr,  gaining  a  aettlement, 

548. 
-— ^  Master,  ib. 
Workhoute,  money  borrowed  to  reboild  or 

build  a  workhouse  cannot  be  raised  by 

a  poor's  rate,  86. 
WoAkousej  see  ReIiIBF,  Poorhotuet. 
Workhouses,  advantages  of,  154. 


Workhoutci  -—  continued . 
Power  to  build  or  enlaiige,  145. 
IntufBdent  may  be  sold,  sft. 

Y. 

Year^  the  meaning  of  the  word  in  stat. 

5  &  4  W.&  M,c.U,§  7.,  299. 
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Printed  by  A.  S^vhan,  Law-Printer  to  His  Msjesty, 
Prmten- Street,  London. 
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Vot.  IV. 

ERRATA  ET  CORRIGENDA. 

P>ge  17.  tecond  margiiud  note,  for  "  xDust  have  commenced,"  read  *^  must  n»t 
have  commenced.'* 
«.  line  1.  for  "  17  O.  3.  c.  38,"  read  "  17  G.  2-   c  .3«." 
100.  second  marginal  note,  for  *'  nausthaTe  oommenoed»"  read  "mtiit  noi 

have  commenced." 
S30.  line  16.  from  the  bottom,  for  *'  ContV  read  "  Cxfnst't. 
691,  line  10.  from  the  bottom,  for  681.  682.  read  381.  982 
6M.  line  2a  for  "  p.  472."  read  **  ^S." 
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